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INCORPOREAL  RIGHTS  CREATED  BY  DEED.   [§§  972,  973. 


CONTINUATION  OF  PART  II. 

EULES  GOVEENING  THE  PEODUCTION  OF  TESTIMONY. 
CHAPTER    XVIII. 

MATTERS   REQUIRING   TO   BE   EVIDENCED    BY    WRITINGS. 

§  972.  In  the  present  chapter  will  be  considered  briefly  those 
matters',  for  the  proof  of  which  the  law  requires  a  written  document 
more  or  less  formally  executed.  Writings  are  of  two  kinds,  namely, 
(1)  writings  under  seal,  which  are  called  "deeds,"  and  (2)  ordinary 
writings  not  under  seal. 

§  973.  First,  as  to  those  transactions  which,  at  common  law,  are 
required  to  be  evidenced  by  deed.  The  most  important  of  these 
relate  to  incorporeal  rights ;  and  it  is  now  clearly  det-ermined,  that  all 
such  rights,  whether  they  amount  to  an  interest  in  land  or  not,  lie  in 
grant,  and  as  such  can  neither  be  created,  assigned,  demised,  nor 
surrendered,  except  by  deed  (a).  The  term  "incorporeal  rights" 
includes  among  other  things  advowsons,  ferries  (6),  rents,  interests  in 
lands  not  in  possession,  as  remainders,  or  reversions  for  Hfe  or  years, 
profits  a  prendre,  easements,  and  the  like;  and  the  principle,  which 
requires  such  rights  to  be  evidenced  by  documents  under  seal,  does  not 
depend  on  the  quality  or  amount  of  interest  granted,  transferred,  or 
surrendered,  but  on  the  nature  of  the  subject-matter;  a  right  of 
common,  for  instance,  which  is  a  profit  a  prendre,  or  a  right  of  way, 
which  is  an  easement  or  right  in  nature  of  an  easement,  can  no  more 

(a)  Wood  V.  Leadbitter,  (1845)  13  M.  &  W.  842;  14  L.  J.  Ex.  161;  67  B.  E.  831 
Hewlins  v.  Shippam,  (1826)  5  B.  &  C.  229;  4  L.  J.  (O.S.)  K.  B.  241;  31  E.  E.  757 
Co.  Lit.  337  b.  338  a. ;  2  Shep.  Touch.  300;  Lyon  v.  Reed,  (1844)  13  M.  &  W.  303 
13  L.  J.  Ex.  377;  67  E.  E.  593;  Bird  v.  Higginson,  (1837)  2  A.  &  B.  696 ;  6  A.  &  E 
824;  6  L.  J.  Ex.  282;  Mayfield  v.  Robinson,  (1846)  7  Q.  B.  486;  14  L.  J.  Q.  B.  265 
Rojfey  v.  Henderson,  (1851)  17  Q.  B.  574.     The  better  opinion  is  that  the  cancellation 
or  destruction  of  the  deed  will  not  draw  after  it  the  loss  of  the  interest  itself,  even 
where  it  is  one  which  is  necessarily  in  writing.     See  Greenleaf  on  Ev.  15th  ed.  (1892), 
§§  265  and  568. 

(b)  Mayfield  v.  Robinson,  (1845)  7  Q.  B.  486. 
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§§    973,    974.]       PAROL    DEMISE    or    INCORPOREAL    RIGHTS. 

be  granted  or  conveyed  for  life  or  for  years  or  even  for  days  without  a 
deed,  than  in  fee-simple  (o). 

So  strict  is  this  rule  that  previous  to  1914  it  was  generally  under- 
stood that  even  a  ticket  of  admission  to  a  theatre  or  to  a  grand-stand 
during  the  races,  afforded  no  irrevocable  title  to  the  party  purchasing 
it;  who,  after  notice  of  revocation,  could  be  removed  by  the  owner  of 
the  premises,  without  assigning  any  reason;  and  his  only  remedy,  if 
any,  was  to  bring  an  action,  founded  on  a  breach  of  contract,  against 
the  person  who  sold  the  ticket  (d).  But,  since  Hurst  v.  Piciure 
Theatres,  Lim.  (e),  this  view  of  the  law  must  be  considered  to  be 
erroneous.  In  that  case  it  was  held  that  the  purchaser  of  a  ticket  for 
a  seat  at  a  theatre  or  other  similar  entertainment  has  a  right  to  stay 
and  witness  the  whole  of  the  performance,  provided  that  he  behaves 
properly  and  does  nothing  to  justify  his  expulsion,  and  if  requested  to 
leave  the  theatre  may  decline  to  do  so,  and  may  maintain  an  action 
for  assault  and  recover  vindictive  damages  if  he  is  forcibly  ejected. 
A  mere  personal  licence  of  pleasure,  as  the  privilege  of  hunting,  will 
be  revocable,  whether  granted  by  parol,  or  under  seal  (/),  but  the 
privileges  of  hunting,  fishing,  or  shooting,  if  coupled  with  a  right  of 
taking  away  the  game  when  killed,  will  be  profits  a  prendre,  and  as 
such  can  only  be  irrevocably  granted  by  deed  (g). 

§  974.  Although  a  parol  demise  of  an  incorporeal  hereditament 
passes  no  estate,  it  by  no  means  follows  that  the  party  who  actually 
occupies  and  enjoys  the  thing  so  demised,  is  protected  from  all 
liability  to  pay  for  his  occupation  and  enjoyment ;  and  the  grantor  will 
be  entitled  to  recover  from  the  grantee,  for  use  and  occupation,  such 
reasonable  sum  as  the  jury  shall  assess,  for  the  actual  enjoyment  of 
the  hereditament  demised  (h).  So,  too,  the  grantee  of  a  licence 
granted  for  valuable  consideration  may  be  entitled  to  damages  for 
breach  of  contract  for  the  revocation  of  such  licence,  if  such  revoca- 
tion is  a  breach  of  contract,  and  even  if  the  grantor  of  such  a  licence 

(c)  Wood  V.  Leadbitter,  supra.  See  Williams  v.  Morris,  (1841)  8  M.  &  W.  488; 
11  L.  J.  Ex.  126;  Perry  v.  Fitzhowe,  (1846)  8  Q.  B.  757 ;  15  L.  J.  Q.  B.  289;  70  E.  E. 
626. 

(d)  Wood  V.  Leadbitter,  supra,  overruling  Taylor  v.  Waters,  (1817)  7  Taunt.  374; 
18  E.  E.  499,  and  explaining  Webb  v.  Paternoster,  (1620)  Palm.  71;  Kerrison  v. 
Smith,  [1897]  2  Q.  B.  445;  66  L.  J.  Q.  B.  762;  Wood  v.  Lake,  (1751)  Say.  3;  and 
Wood  V.  Manley,  (1889)  11  A.  &  E.  34;  9  L.  J.  Q.  B.  27;  52  E.  E.  271.  See  also 
Taplin  v.  Florence,  (1851)  10  C.  B.  744;  20  L.  J.  C.  P.  137;  84  E.  E.  773. 

(e)  [1915]  1  K.  B.  1;  83  L.  J.  K.  B.  1837. 

(/)  Wood  V.  Leadbitter,  supra;  Wickham  v.  Hawker,  (1840)  7  M.  &  W.  79;  10 
L.  J.  Ex.  153;  56  E.  E.  623;  Thomas  v.  Sorrell,  Vaugh.  351.  And  see  Guyot  v. 
Thomson,  [1894]  3  Ch.  388;  64  L.  J.  Ch.  32. 

ig)  Doe  V.  Lock,  (1835)  2  A.  &  E.  705;  Wickham  v.  Hawker,  supra,  recognised 
in  Durham  and  Sunderland  By.  v.  Walker,  (1842)  2  Q.  B.  967  ;  57  E.  E.  842 ;  Bird  v. 
Higginson,  supra;  Barker  v.  Davis,  (1864)  34  L.  J.  M.  C.  140;  146  E.  E.  812. 

(h)  Bird  v.  Higginson,  supra;  Thomas  v.  Fredericks,  (1847)  10  Q.  B.  775;  16 
L.  J.  Q.  B.  393;  74  E.  E.  502.     See  post,  §§  981-984,  1036,  1043. 
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DONATIO     MORTIS     CAUSA GIFTS.  [§§    974,    975. 

is  entitled  to  revoke  it  the  licensee  may  be  entitled  to  reasonable 
notice  of  revocation,  and  may  be  entitled  to  damages  if  such  licence 
is  revoked  without  such  reasonable ,  notice  being  given  (i).  In  this 
connection  it  is  to  be  observed  that  since  the  Judicature  Acts  the 
revocability  of  a  licence  given  for  valuable  consideration  must  be 
considered  not  exclusively  by  reference  to  common  law  doctrines,  but 
by  reference  to  the  equity  authorities,  for  any  case  in  which,  before 
the  Judicature  Acts,  a  court  of  equity  would  have  restrained  the 
grantor  of  a  licence  from  revoking  same,  such  licence  must  now  be 
treated  as  irrevocable  at  law  also,  so  as  to  entitle  the  grantee  to  recover 
damages  for  the  attempted  revocation  (fc). 

§  975.  With  respect  to  the  transfer  of  personal  property  the  law 
appears  to  be  as  follows: — A  donatio  mortis  causa — which,  by  the 
way,  must  be  clearly  (Z)  proved  to  have  been  given  in  contemplation 
of  death  (m)— passes  no  property  to  the  donee  without  delivery  (n) ; 
and  it  is  immaterial  whether  at  the  time  of  the  gift  the  chattel  be  in 
the  actual  possession  of  the  donor  or  of  the  donee  (o).  The  gift  of  a 
chattel  inter  vivos,  whether  made  verbally  or  in  writing  without  deed, 
is  not  binding,  unless  there  be  either  an  actual  transfer  of  the  pro- 
perty (p),  or  a  declaration  of  trust  respecting  it  (g);  neither  will  the 
courts  substitute  one  of  these  modes  of  dealing  for  the  other  in  order 
to  effectuate  the  gift,  when  by  so  doing  the  real  intentions  of  the 
donor  would  be  defeated  (?).  For  the  judges  cannot  recognise  any  rule 
of  equity  which  would  enable  them,  by  such  a  contrivance,  to  perfect 
an  imperfect  gift,  even  though  it  should  be  in  favour  of  a  bond  fide 
present  made  by  a  husband  to  his  wife.  Still,  such  a  gift  as  that  just 
referred  to  will  be  deemed  irrevocable,  if  it  be  effected  by  a  declaration 


(i)  Mellor  v.  Watkins,  (1874)  L.  E.  9  Q.  B.  400;  Aldin  v.  Latimer  Clark,  Muir- 
head  &  Co.,  [1894]  2  Ch.  427;  63  L.  J.  Ch.  601.  See  also  Kerrison  v.  Smith,  supra; 
Wilson  V.  Taverner,  [1901].  1  Ch.  578;  70  L.  J.  Ch.  263. 

(k)  Hurst  V.  Picture  Theatres,  Lim.,  sfipra. 

(!)  See-M'Gonnell  v.  Murphy,  (1869)  I.  E.  3  Eq.  460. 

(to)  Cosnahan  v.  Grice,  (1862)  16  Moo.  P.  C.  E.  215 ;  137  E.  E.  33. 

(n)  Smith  v.  Smith,  (1783)  2  Str.  955;  Bunn  v.  Markham,  (1816)  2  Marsh.  532; 
17  E.  E.  497;  Powell  v.  Hellicar,  (1858)  26  Beav.  261;  28  L.  J.  Ch.  355;  122  E.  K. 
101;  McGonnell  v.  Murphy,  (1869)  I.  E.  3  Bq.  460.  See  Moore  v.  Moore,  (1874) 
Xi.  E.  18  Eq.  474;  43  L.  J.  Ch.  617;  Rolls  v.  Pearce,  (1877)  6  Ch.  D.  730;  46  L.  J. 
•Ch.  791;  Austin  v.  Mead,  (1880)  15  Ch.  D.  651;  50  L.  J.  Ch.  30. 

(o)  Shower  v.  Pikk,  (1849)  4  Ex.  478;  19  L.  J.  Ex.  113;  80  E.  E.  681. 

(p)  See  Kilpin  v.  Ratley,  [1892]  1  Q.  B.  582;  Cochrane  v.  Moore,  (1890)  25 
Q.  B.  D.  57 ;  59  L.  J.  Q.  B.  377.  This  case  must  be  taken  to  have  disposed  of  the 
opinion  of  Serjeant  Manning  that  a  gift  of  a  chattel  capable  of  delivery  may  be 
good  without  delivery  if  followed  by  some  statement  or  act  on  the  part  of  the  donee 
testifying  his  acquiescence  in  the  gift.  See  the  note  in  1  C.  B.  381,  n.  (d),  and  note 
to  same  effect  jn  2  Man.  &  G.  691,  n.  (a);  cited  by  Parke,  B.,  in  Flory  v.  Denny, 
(1852)  7  Ex.  588;  21  L.  J.  Ex.  223;  86  E.  E.  746. 

(g)  Milroy  v.  Lord,  (1862)  4  De  Gex.  E.  &  J.  264;  31  L.  J.  Ch.  798;  135  E.  E. 
135. 

(r)  Breton's  Estate,  In  re  (1881)  17  Ch.  D.  416;  60  L.  J.  Ch.  369. 
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§§  975,  976.]    CONTRACTS  MADE  BY  CORPORATIONS. 

of  trust,  or  if  it  be  accompanied  by  delivery  of  possession  (s).  A 
gift,  if  made  by  deed,  is  complete  without  any  delivery  by  the  donor 
or  acceptance  by  the  donee,  until  disclaimer  by  the  latter  (t) ;  but  such 
disclaimer  may  be  by  parol  (w).  An  assignment  of  chattels  for  a 
valuable  consideration  by  way  of  mortgage  will  be  binding  upon  the 
parties,  though  the  instrument  be  not  under  seal,  and  though  it  be 
unaccompanied  by  any  actual  or  symbolical  delivery  (v). 

§  976.  Another-class  of  transactions,  which,  at  common  law,  are 
in  general  required  to  be  evidenced  by  deeds,  consists  of  contracts 
made,  and  acts  done,  by  corporations  (as).  The  general  rule  of  law, 
that  a  corporation  aggregate  cannot  express  its  will  or  do  any  act 
except  under  seal,  may  be  traced  to  a  remote  antiquity,  and  is  founded 
on  the  assumption,  that  the  concurrence  of  the  body  corporate  in  any 
particular  act,  can  best  be  authenticated  by  the  affixing  of  the  cor- 
porate seal  to  the  document  relating  to  such  act  (y).  In  short,  the 
common  seal  has  been  termed,  in  the  quaint  phraseology  of  olden 
times,  "  the  hand  and  mouth  of  the  corporation  "  (a).  This  rule  has 
been  denounced  in  the  United  States  as  highly  impolitic,  and  is  now 
almost  entirely  superseded  in  practice  (a) ;  but  in  England,  though  it 
has  been  described  by  one  of  our  most  accomplished  judges  as  "a 
relic  of  barbarous  antiquity  "  (b),  it  still  partially  holds  its  ground. 


(s)  See  Bourne  v.  Fosbrooke,  (1865)  18  C.  B.  (N.  S.)  515;  34  L.  J.  C.  P.  164; 
144  E.  E.  588. 

(t)  Siggers  v.  Evans,  (1855)  5  E.  &  B.  367;  24  L.  J.  Q.  B.  305;  103  R.  R.  521. 
See  Hobson  v.  Thellusson,  (1867)  L.  E.  2  Q.  B.  642;  36  L.  J.  Q.  B.  302. 

(u)  Id.  Shep.  Touch.  285. 

(v)  Flory  v.  Denny,  supra. 

(x)  Arnold  v.  Mayor  of  Poole,  (1842)  4  Man.  &  G.  860 ;  12  L.  J.  C.  P.  97 ;  61 
R.  R.  664 ;  Mayor  of  Ludlow  v.  Charlton,  (1840)  6  M.  &  W.  815 ;  10  L.  J.  Ex.  75 ; 
55  R.  R.  794;  Church  v.  Imperial  Gas  Light  and  Coke  Co.,  (1838)  6  A.  &  E.  861; 
7  L.  J.  Q.  B.  118;  45  R.  R.  688;  Paine  v.  Strand  Union,  (1846)  8  Q.  B.  326;  15  L.  J. 
M.  C.  89;  70  R.  R.  503;  Lamprell  v.  Billericay  Union,  (1849)  3  Ex.  283,  306;  18 
L.  J.  Ex.  282.  As  to  contracts  made  by  the  London  County  Council,  see  18  &  19 
V.  c.  120,  8.  149,  and  51  &  52  V.  c.  41,  s.  40  (8). 

(y)  Mayor  of  Ludlow  v.  Charlton,  supra,  per  Rolfe,  B.  ;  Church  v.  Imperial  Gas- 
Light  and  Coke  Co.,  supra. 

(z)  R.  V.  Bigg,  (1717)  3  P.  Wms.  423,  cited  by  Tindal,  C.J.,  in  Gibson  v.  E.  India 
Co.,  (1839)  5  Bing.  N.  C.  269;  8  L.  J.  C.  P.  193;  50  R.  R.  688.  As  to  when  a  corpora- 
tion may  adopt  a  private  seal,  see  ante,  §  149. 

(a)  In  2  Kent,  Com.  289,  it  is  said,  "  At  last,  after  a  full  review  of  all  the 
authorities,  the  old  technical  rule  was  condemned  as  impolitic,  and  essentially  dis- 
carded; for  it  was  decided  by  the  Supreme  Court  of  the  United  States,  in  the  case 
of  the  Bk.  of  Columbia  v.  Patterson,  (1813)  7  Cranch,  229,  that  whenever  a  corpora- 
tion aggregate  was  acting  within  the  range  of  the  legitimate  purposes  of  its  institu- 
tion, all  parol  contracts  made  by  its  authorised  agents  were  express  and  binding 
promises  of  the  corporation;  and  all  duties  imposed  upon  them  by  law,  and  all 
benefits  conferred  at  their  request,  raised  implied  promises,  for  the  enforcement  of 
which  an  action  lay."     See  also  6  A.  &  E.  837,  per  Patteson,  J. 

(6)  South  of  Ireland  Colliery  Co.  v.  Waddle,  (1869)  L.  R.  4  C.  P.  618;  38  L.  .J 
C.  P.  338,  per  Cockburn,  C.J.,  in  Ex.  Ch. 
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CONTRACTS   MADE  BY  TRADING  CORPORATIONS.    [§§    977 — 979. 

§  977.  From  the  earliest  traceable  periods  the  rule  in  question  has, 
indeed,  been  subject  to  certain  exceptions,  which  rest  upon  a  prin- 
ciple of  convenience,  amounting  almost  to  necessity  (c),  and  which 
relate  either  to  trivial  matters  of  frequent  recurrence ,  or  to  such  affairs 
as  from  their  nature  do  not  admit  of  delay  (d).  Thus — to  borrow  the 
language  of  Mr.  Baron  Eolfe,  in  a  well-considered  case  (e), — "  A  cor- 
poration, it  is  said,  which  has  a  head,  may  give  a  personal  command, 
and  do  small  acts;  as  it  may  retain  a  servant.  It  may  authorise 
another  to  drive  away  cattle  damage  feasant,  or  to  make  a  distress,  or 
the  like.  These  are  all  matters  so  constantly  recurring,  or  of  so  small 
importance,  or  so  little  admitting  of  delay,  that,  to  require  in  every 
such  case  the  previous  affixing  of  the  seal,  would  be  greatly  to  obstruct 
the  every-day  ordinary  convenience  of  the  body  corporate,  without  any 
adequate  object.  In  such  matters  the  head  of  the  corporation  seems, 
from  the  earliest  times,  to  have  been  considered  as  delegated  by  the 
rest  of  the  members  to  act  for  them." 

§  978.  With  the  advent  of  trading  companies  the  exceptions  men- 
tioned in  the  preceding  paragraph  have  been  considerably  extended. 
In  the  case  from  which  the  above  quotation  is  taken  it  is  pointed  out 
that  ' '  in  modern  times,  a  new  class  of  exceptions  has  arisen.  Cor- 
porations have  of  late  been  established,  sometimes  by  royal  charter, 
more  frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying  ou 
trading  speculations;  and  where  the  nature  of  their  constitution  has 
been  such  as  to  render  the  drawing  of  bills,  or  the  constant  making 
of  any  particular  sort  of  contracts  necessary  for  the  purposes  of  the 
corporation,  there  the  courts  have  held  that  they  would  imply  in 
those,  who  are,  according  to  the  provisions  of  the' Charter  or  Act  of 
Parliament,  carrying  on  the  corporation  concerns,  an  authority  to  do 
those  acts,  without  which  the  corporation  could  not  subsist."  These 
observations  are  confined  to  trading  companies,  but  several  later 
decisions  seem  to  warrant  the  assumption,  that  the  rule  may  be  now 
generally  stated  as  applicable  alike  to  all  corporations  aggregate,  when- 
ever the  making  of  a  certain  description  of  contract  is  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  wa.s  created  (/). 

§  979.  In  accordance  with  the  rule  thus  expounded,  it  has  been 
held  that  an  action  will  lie  against  a  gas  company  for  meters  sold  to 

(c)  Church  v.  Imperial  Gas  Light  and  Coke  Co.,  supra,  cited  by  Rolfe,  B.,  in 
Mayor  of  Ludlow  v.  Charlton,  supra. 

(d)  Arnold  v.  Mayor  of  Poole,  supra;  De  Grave  v.  Mayor  of  Monmouth,  (1830) 
4  C.  &  P.  111. 

(e)  Mayor  of  Ludlow  v.  Charlton,  supra. 

if)  Clarke  v.  Cuckfield  Union,  (1851)  1  Bail  Ct.  Cas.  85,  86,  89,  per  Wightman,  J., 
in  an  elaborate  argument.  See  also  Nicholson  v.  Bradfield  Union,  (1866)  L.  E.  1  Q.  B. 
620;  35  L.  J.  Q.  B.  176;  Wells  v.  Kingston-upon-Hull,  (1875)  L.  E.  10  C.  P.  402; 
44  L.  J.  C.  P.  257  S.  C. 
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them  (g),  and  an  action  is  maintainable  by  them  against  the  consumer, 
either  for  not  accepting  gas  according  to  his  agreement  (h),  or  for  the 
price  of  gas  suppHed  to  him  (i).  So,  where  a  colliery  company  had 
verbally  contracted  with  an  engineer  for  the  erection  of  machinery  to 
work  their  mine,  and  had  paid  him  part  of  the  price,  they  were  per- 
mitted to  recover  damages  from  him  for  breach  of  this  agreement  (k), 
Actions  have  also  been  held  to  he  against  the  guardians  of  the  poor 
of  a  union  (I),  in  one  case  for  iron  gates  (m),  in  another  for  water- 
closets  (n),  and  in  a  third  for  coals  (o),  which  had  respectively  been 
supplied  under  parol  contracts  for  the  union  workhouse.  So,  an 
accountant,  employed  to  audit  the  books  of  a  poor  law  union,  has 
been  permitted  to  maintain  an  action  for  work  done  as  against  the 
guardians,  although  the  contract  was  not  under  seal  (p).  A  surgeon, 
too,  who  had  been  retained  by  the  general  manager  of  a  railway  to 
attend  a  servant  of  the  company  injured  by  an  accident  on  the  line, 
was  held  entitled  to  recover  his  charges,  though  he  had  only  been 
verbally  engaged  (q).  So,  a  parol  contract  made  by  the  directors  of  a 
chartered  Navigation  Company,  by  which  they  agreed  to  pay  a  person 
a  certain  salary  in  consideration  of  his  going  to  Sydney  and  bringing 
home  one  of  their  ships,  has  been  enforced  as  against  the  company, 
the  plaintiff  having  performed  his  part  of  the  agreement  (r).  And 
when  the  same  company  had  bought  some  ale  for  the  use  of  the 
passengers  on  board  one  of  their  steam  vessels,  and  had  paid  for  it, 
they  were  allowed  to  recover  damages  from  the  vendors  on  account  of 
the  ale  being  unfit  for  use,  though  the  agreement  for  the  purchase 
was  not  under  seal  (.s). 

§  980.  But,  on  the  other  hand,   a  contract  with  a  copper  mining 

(g)  Beverley  v.  Lincoln  Gas  Light  and  Coke  Co.,  (1837)  6  A.  &  E.  829;  7  L.  J. 
Q.  B.  113;  45  B.  E.  626. 

()i)  Church  V.  Imperial  Gas  Light  and  Coke  Co.,  supra. 

(»)  City  of  London  Gas  Light  and  Coke  Co.  v.  Nicholls,  (1826)  2  C.  &  P.  365. 

(k)  South  of  Ireland  Colliery  Co.  v.  Waddle,  supra. 

(l)  "Who  are  constituted  a  corporation  by  the  Act  of  5  &  6  W.  4,  c.  69,  s.  7. 

(m)  Sanders  v.  St.  Neot's  Union,  (1846)  8  Q.  B.  810;  15  L.  J.  M.  C.  104;  70 
E.  E.  663.  But  see  Smart  v.  West  Ham  Union,  (1855)  10  Ex.  687;  24  L.  J.  Ex 
201 ;  102  E.  E.  871. 

(n)  Clarke  v.  Cuckfield  Union,  (1851)  1  Bail  Ct.  Gas.  81.  See  Pauling  v.  London 
and  N.  Western  By.,  (1853)  8  Ex.  687. 

(o)  Nicholson  v.  Bradfield  Union,  (1866)  L.  E.  1  Q.  B.  C.  20 ;  35  L.  J.  Q.  B.  176. 

(p)  Haigh  v.  North  Bierley  Union,  (1858)  28  L.  J.  Q.  B..  62;  E.  B.  &  E  878- 
112  E.  E.  924. 

(q)  Walker  v.  Gt.  Western  Ry.,  (1867)  2  L.  E.  Ex.  228;  36  L.  J.  Ex.  123;  Ex. 
228.  This  case  overrules  Cox  v.  Midland  By.,  (1849)  3  Ex.  268;  18  L.  J.  Ex.  65;  77 
E.  E.  623 ;  so  far  as  relates  to  the  necessity  of  a  sealed  contract. 

(r)  Henderson  v.  Australian  Boyal  Mail  Steam  Nav.  Co.,  (1855)  5  E.  &  B.  409; 
24  L.  J.  Q.  B.  322;  103  E.  E.  538.  See  also  Reuter  v.  Elect  Teleg.  Co.,  (1856) 
6  E.  &  B.  341;  26  L.  J.  Q.  B.  46;  106  E.  E.  625. 

(s)  Australian  Royal  Mail  Steam  Nav.  Co.  v.  Marzetti,  (1855)  11  Ex  228-  24 
L.  J.  Ex.  278;  105  E.  E,  505. 
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company  for  a  supply  by  them  of  iron  rails  (t) ;  a  contract  with  a  water 
company  for  the  supply  to  them  of  iron  pipes  (u) ;  a  contract  for 
erecting  engines  and  machinery  for  a  water  company  (v);  a  contract 
with  a  railway  company  to  execute  extensive  repairs  on  their  permanent 
line  of  rails  (x) ;  a  contract  with  guardians  of  the  poor  to  make  a  map 
of  the  rateable  property  of  a  parish  in  the  union  (y) ;  a  contract  with 
guardians  to  do  some  extra  work  in  building  a  poor-house  (2) ;  and  a 
contract  with  guardians  for  the  engagement  of  a  clerk  to  the  master 
of  a  workhouse  (a),  have  each  and  all  of  them  been  held  to  relate  to 
matters  which  were  not  of  such  frequent  occurrence,  or  of  so  small 
importance,  or  so  essentially  necessary  for  the  purposes  for  which  the 
corporations  were  respectively  instituted,  as  to  be  taken  out  of  the 
general  rule  requiring  the  contracts  of  corporations  to  be  under 
seal  (&);  and  even  before  the  East  India  Company  ceased  to  be 
merchants,  it  was  held,  tliat  the  allowance  by  them  of  a  retiring 
pension  to  a  military  officer  could  not  be  enforced  in  a  court  of  law, 
unless  it  were  granted  by  deed  (c). 

§  981.  It  has  long  since  been  determined  that  corporations  may 
be  liable  in  tort  for  the  acts  of  their  servants,  though  such  servants 
be  not  authorised  by  any  instrument   under    seal  (d) ;    and    the    rule 

(t)  Copper  Miners'  Co.  v.  Fox,  (1851)  16  Q.  B.  229;  20  L.  J.  Q.  B.  174;  83  E.  B. 
439. 

(«)  E.  London  Waterworks  Go.  v.  Bailey,  (1827)  4  Bing.  283;  5  L.  J.  C.  P.  175; 
explained  by  Ld.  Denman  in  Church  v.  Imperial  Gas  Light  and  Coke  Co.,  (1838) 
6  A.  &  E.  860-862;  7  L.  J.  Q.  B.  118;  45  E.  E.  638.  This  case  would  seem  now  to 
be  overruled.     See  ante,  §  979. 

(»)  Homersham  v.  Wolverhampton  Waterworks  Co.,  (1851)  6  Ex.  137;  20  L.  J. 
Ex.  193.     This  case  is  probably  not  law.     See  ante,  §  979. 

(x)  Diggle  v.  London  and  Blackwell  By.,  (1850)  6  Ex.  442;  19  L.  J.  Ex.  308. 

(y)  Paine  v.  Strand  Union,  (1846)  8  Q.  B.  326 ;  15    L.  J.  M.  C.  89;  70  E.  E.  503. 

(z)  Lamprell  v.  Billericay  Union,  (1849)  3  Ex.  283. 

(a)  Austin  v.  Guardians  of  Bethnal  Green,  (1874)  L.  E.  9  C.  P.  91 ;  43  L.  J.  C.  P. 
100. 

(b)  Church  v.  Imperial  Gas  Light  and  Coke  Co.,  supra,  explaining  E.  London 
Waterworks  Co.  v.  Bailey,  supra.  See  also  Paine  v.  5tra>id  Union,  supra;  Ernest 
V.  Nicholls,  (1857)  6  H.  L.  C.  401 ;  108  E.  E.  175 ;  London  Dock  Co.  v.  Sinnott,  (1857) 
8  E.  &  B.  347;  27  L.  J.  Q.  B.  129;  112  E.  E.  593;  Prince  of  Wales  Life  Ass.  Co.  v. 
Harding,  (1858)  27  L.  J.  Q.  B.  297;  E.  B.  &  E.  183;  113  E.  E.  594. 

(c)  Gibson  v.  East  Iixdia  Co.,  (1839)  5  Bing.  N.  C.  262;  8  L.  J.  C.  P.  193;  50 
E.  E.  688.  See  Cope  v.  Thames  Haven  Dock  and  Ry.,  (1849)  3  Ex.  841 ;  18  L.  J.  Ex. 
345;  77  E.  E.  859.  In  Kelly  v.  Mid.  G.  W.  Ry.,  (1872)  I.  E.  7  C.  L.  8,  Whiteside, 
C.J.,  and  in  Abrath  v.  N.  E.  Ry.,  (1886)  11  App.  Cas.  247;  55  L.  J.  Q.  B.  457,  Lord 
Bramwell  expressed  grave  doubts  whether  an  action  for  malicious  prosecution  could 
be  maintained  against  a  corporation  aggregate.  It  is,  however,  now  clearly  settled 
that  such  an  action  may  be  maintained  :  Bank  of  N.  S.  W  v.  Owston,  (1879)  4  App. 
Cas.  270;  48  L.  J.  P.  C.  25;  Edwards  \.'Mid.  Ry.  Co.,  (1880)  9  Q.  B.  D.  287;  50 
L.  J.  Q.  B.  51;  Kent  v.  Courage  £  Co.,  (1891)  55  J.  P.  264;  Cornford  v.  Carlton 
Bank,  Lim.,  [1899]  1  Q.  B.  392;  68  L.  J.  Q.  B.  196;  [1900]  1  Q.  B.  22;  68  L.  ,T. 
Q.  B.  1020. 

(d)  East  Coast  Ry.  v.  Broom,  (1851)  6  Ex.  314;  20  L.  J.  Ex.  196;  Whitfield  v. 
S.  Eastern  Ry.,  (1858)  27  L.  J.  Q.  B.  229;  E.  B.  &  E.  115;  113  E.  E.  568.  This, 
was  an  action  for  a  libel  transmitted  by  telegraph  from  one  station  to  another  on  tha 
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requiring  corporations  to  act  by  deed  will  not  protect  them,  either 
from  an  action  of  trover,  where  goods  have  been  wrongly  taken  by 
their  agent  (e),  or  from  an  action  for  money  had  and  received,  where 
they  have  wrongfully  possessed  themselves  of  money  belonging  to  the 
plaintiff  (/).  This  last  exception  rests  on  necessity;  for,  as  a  corpora- 
tion would  scarcely  put  their  seal  to  a  promise  to  return  moneys 
viTongfully  received  by  them,  it  follows  that  if  a  seal  were  necessary, 
the  injured  party  would  be  without  remedy  (g).  Again,  an  action  for 
use  and  occupation  is  clearly  maintainable  by  a  corporation  (h),  and 
is  probably  maintainable  against  a  corporation  (i),  whenever  the  defen- 
dants have  actually  occupied  the  plaintiff's  premises,  and  no  demise 
under  seal  has  been  executed;  but  this  doctrine  seems  to  rest  on  the 
peculiar  language  and  object  of  the  statute  enabling  landlords  to  bring 
such  a  form  of  action  (k),  and  it  certainly  does  not  extend  to  cases 
of  mere  constructive  holding  (Z). 

§  982.  In  the  application  of  the  above  rule,  and  its  exceptions, 
the  question  has  often  been  discussed,  as  to  how  far  a  distinction  can 
be  recognised  between  executed  and  executory  contracts,  and  the  old 
decisions  on  this  subject  are  confessedly  irreconcilable.  The  old  Court 
of  Queen's  Bench — apparently  shocked  at  the  gross  injustice  that 
might  be  perpetrated  if  a  corporate  body,  after  having  received  the 

def endanta '  line  of  rails.  See  also  Green  v.  London  General  Omnibus  Co.,  (1859) 
7  C.  B.  (N.  S.)  290;  29  L.  J.  C.  P.  13;  121  E.  B.  497;  Roe  v.  Birkenhead,  Lane, 
and  Cheshire  June.  Ry.,  (1851)  7  Ex.  36;  21  L.  J.  Ex.  9 ;  86  E.  E.  564;  Gojf  v.  Gt. 
North.  Ry.,  (1869)  3  B.  &  E.  672;  30  L.  J.  Q.  B.  148;  122  E.  E.  889;  Moore  v. 
Metropolitan  Ry.,  (1872)  L.  E.  8  Q.  B.  36;  Poulton  v.  London  and  South  Western 
Ry.,  (1867)  L.  E.  2  Q.  B.  534;  30  L.  J.  Q.  B.  294;  Stewart  v.  Anglo-Calif  or.  Gold 
Mining  Co.,  (1852)  18  Q.  B.  736;  21  L.  J.  Q.  B.  393;  Stevens  v.  Midland  Ry.  and 
Lander,  (1854)  23  L.  J.  Ex.  328;  10  Ex.  E.  352;  102  E.  E.  624. 

(e)  Yarborough  v.  Bank  of  England,  (1812)  16  East,  6;  14  E.  E.  272. 

(/)  Hall  V.  Mayor  of  Swansea,  (1844)  5  Q.  B.  526 ;  13  L.  J.  Q.  B.  107 ;  64  E  E 
564. 

(g)  Conversely  and  consistently  with  this  rule  it  is  held  that  a  corporation  may 
be  liable  for  a  libel  :  Citizens'  Life  Assurance  Co.  v.  Brown,  [1904]  A.  C.  423;  73 
L.  J.  P.  C.  102;  Nevill  v.  Fine  Arts,  rfc,  Co.,  [1895]  2  Q.  B.  156;  64  L.  J.  Q.'  B. 
681;  Whitfield  v.  S.  E.  Ry.  Co.,  supra;  or  for  a  malicious  prosecution  (see  cases  cited 
in  last  note  but  three).  In  this  connection  it  may  be  observed  that  a  corporation  can 
maintain  an  action  for  a  libel  affecting  the  corporate  property,  but  cannot  maintain 
one'  for  a  libel  charging  it  with  an  offence— such  as  corruption— of  which  only  the 
individuals  constituting  it  can  be  guilty,  and  not  the  corporation  itself  in  its  corporate 
capacity;  Mayor,  dc.,  of  Manchester  v.  Williams,  [1891]  1  Q.  B.  94-  60  L  J 
Q.  B.  23.  ■     ■ 

(h)  Mayor  of  Stafford  v.  Till,  (1827)  4  Bing.  77 ;  5  L.  J.  (O.S.)  C.  P.  77 ;  29  E.  E. 
511;  Dean  &  Ch.  of  Rochester  v.  Pierce,  (1808)  1  Camp.  466;  Southwark  Bridge  Co. 
v.  Sills,  (1826)  2  C.  &  P.  371;  Mayor  of  Carmarthen  v.  Lewis,  (1834)  6  C  &  P  608 
See  Doe  v.  Bold,  (1847)  11  Q.  B.  127 ;  75  E.  E.  304. 

(i)  Finlay  v.  Bristol  A  Exeter  Ry.,  (1852)  7  Ex.  409;  21  L.  J.  Ex.  117;  86  E  E. 
704;  Lowe  v.  London  d  N.  Western  Ry.,  (1852)  18  Q.  B.  632 ;  21  L  J  Q  B  361-  88 
E.  E.  726.    See  ante,  §  974. 

(k)  11  G.  2,  c.  19,  s.  14. 

(1)    Finlay  v.  Bristol  &  Exeter  Ry.,  supra. 
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benefit  under  a  contract,  were  to  be  allowed  to  refuse  to  pay  on  the 
ground  that  the  contract  was  not  under  seal,  on  several  occasions 
decided  that  the  objection  could  not  be  taken  where  the  corporation 
had  received  the  whole  consideration  for  which  it  had  bargained  (m). 

§  983.  In  the  Chancery  Courts,  too,  it  has  been  held  that  corpora- 
tions may  be  bound  by  acquiescence  in  a  continuing  contract  (n). 

§  984.  On  the  other  hand,  the  old  Court  of  Exchequer  more  than 
once  held  that  a  corporation  is  not  precluded  from  relying  on  the 
absence  of  a  seal,  when  works  have  been  executed  under  a  parol 
contract,  even  though  such  works  have  received  the  approval  of  the 
corporation,  which  enjoyed  the  full  benefit  of  them  (o).  The  judges 
of  the  Common  Pleas,  too,  seem  to  have  adopted  the  same  rule ;  for 
where  a  solicitor,  who  had  been  appointed,  but  not  under  seal,  by  the 
mayor  and  town  council  of  a  borough  to  conduct  suits,  brought  an 
action  against  the  corporation  for  his  costs,  they  held  that  he  could 
not  recover  (p). 

§  984a.  The  question  has,  however,  been  recently  before  the  Court 
of  Appeal  in  a  case  (q)  in  which  the  plaintiff,  an  engineer,  brought  an 
action  against  a  Eural  District  Council  for  remuneration  for  services 
rendered  at  their  request  in  regard  to  a  scheme  for  sewerage  contem- 
plated by  them,  and  for  other  work  in  connection  therewith.  The 
contract  was  not  under  seal,  but  the  work  had  been  entirely  executed 
by  the  plaintiff.  The  Court,  after  reviewing  the  previous  decisions, 
adopted  and  approved  those  in  the  Court  of  Queen's  Bench  above 
referred  to ;  and  laid  down  the  rule  that  where  the  purposes  for  which 
a  corporation  is  created  render  it  necessary  that  work  should  be  done 
or  goods  supplied  to  carry  those  purposes  into  effect,  and  orders  are 
given  by  the  corporation  in  relation  to  work  to  be  done  or  goods  to  be 

(m)  Sanders  v.  St.  Neot's  Union,  (1846)  8  Q.  B.  810 ;  15  L.  J.  M.  C.  104 ;  70  R.  K. 
663;  Clarke  v.  Cuckfield  Union,  (1851)  21  L.  J.  Q.  B.  349;  Beverley  v.  Lincoln  Gas 
Co.,  (1837)  6  A.  &  E.  829;  7  L.  J.  Q.  B.  113;  45  R.  E,  626;  Nicholson  v.  Bradford 
Union,  (1866)  L.  E.  1  Q.  B.  620;  35  L.  J.  Q.  B.  176;  Doe  v.  Tmiere,  (1848)  12  Q.  B. 
998;  18  L.  J.  Q.  B.  49;  76  R.  R.  450. 

(n)  Crook  v.  Corporation  of  Seaford,  (1871)  L.  R.  6  Ch.  551. 

(o)  Lamprell  v.  Billericay  Union,  (1849)  3  Ex.  307.  See,  also.  Biggies  v.  London 
A  Blackmail  Ry.,  (1850)  5  Ex.  442;  19  L.  J.  Ex.  308;  Homersham  v.  Wolverhampton 
Waterworks  Co.,  (1851)  6  Ex.  137;  20  L.  J.  Ex.  193;  Mayor  of  Ludlow  v.  Charlton, 
(1840)  6  M.  &  W.  815 ;  10  L.  J.  Ex.  75;  55  R.  R.  794. 

ip)  Arnold  v.  Mayor  of  Poole,  (1842)  4  Man.  &  G.  860;  12  L.  J.  C.  P.  97;  61 
R.  R.  664.     See,  also,  Clemenshaw  v.  Corporation  of  Dublin,  (1875)  I.  R.  10  C.  L.  1. 

(g)  Lawford  v.  Billericay  Rural  Council,  [1903]  1  K.  B.  772;  72  L.  J.  K.  B.  554. 
In  America  it  is  held  that  where  a,  corporation  makes  a  contract  which  is  ultra  vires 
or  unsealed,  of  which  the  defendant  has  already  had  the  benefit,  the  remedy  of  the 
aggrieved  party  is  to  disaffirm  the  contract,  and  sue  upon  a  quantum  meruit  for  the 
value  of  the  work  done  :  see  Brunswick  Gas,  dc,  Co.  v.  United  Gas  Co.,  (1893)  35 
Am.  St.  R.  385;  and  also  Kadish  v.  Garden  City,  dc,  (1894)  42  Am.  St.  K.  256. 
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§§  984a — ^^986.]  WHEN  agents  mu8t  be  authorised  by  deed. 

supplied  to  carry  those  purposes  into  effect,  then  if  the  work  done  or 
goods  supplied  are  accepted  by  the  corporation  and  the  whole  considera- 
tion is  executed,  a  contract  to  pay  will  be  implied  from  the  acts  of  the 
corporation,  and  the  absence  of  a  contract  under  the  seal  of  the 
corporation  will  be  no  answer  to  an  action  brought  in  respect  of  the 
work  done  or  the  goods  supplied.  The  decision  in  this  case,  it  will  be 
noticed,  is  strictly  limited  to  cases  in  which  the  contract  upon  which 
the  action  is  brought  is  wholly  executed  upon  one  side,  and  as  to  how 
far,  if  at  all,  a  plaintiflE  can  recover  in  an  action  upon  a  contract  made 
by  a  corporation  not  under  seal  which  has  been  only  partly  executed, 
there  appears  to  be  no  authoritative  decision,  but  it  is  submitted  that 
a  plaintiff  in  such  a  case  would  be  entitled  to  recover  on  a  quantum 
meruit  for  the  price  of  the  goods  or  work  which  had  been  actually 
accepted. 

§  985.  In  order  to  authorise  an  agent  to  execute  a  deed  for  his 
principal,  the  authority  must  be  given  by  an  instrument  under  seal  {r) ; 
and  as  such  an  instrument,  or  power  of  attorney,  transfers  no  interest, 
the  agent  or  attorney  being  merely  put  thereby  in  the  place  of  the 
principal,  it  follows  that  the  deed  must  be  executed  by  the  agent  in 
the  name  and  as  the  act  of  him  who  gave  the  power  (s).  Neither  can 
a  parol  ratification,  not  amounting  to  a  re-delivery  (t),  by  the  prin- 
cipal in  a  deed  executed  by  his  agent  give  validity  to  the  deed,  when 
the  agent  has  not  been  authorised  to  act  by  an  instrument  under 
seal  (u) ;  though  it  seems  that  evidence  of  an  express,  if  not  of  an 
implied,  recognition  or  adoption  of  the  deed  by  the  principal,  will,  as 
against  him,  raise  a  presumption  that  the  agent  was  thus  formally 
authorised  to  act,  so  as  to  dispense  with  the  necessity  of  proving  that 
fact  iy). 

§  986.  There  are,  moreover,  some  cases  in  which  deeds  are 
rendered  necessary  by  statute  law.  For  example,  transfers  of  shares 
in  companies  incorporated  by  Act  of  Parhament  are  by  the  Companies 
Clauses  Consolidation  Act,  1845  {x),  required  to  be  by  deed  duly 
stamped,  in  which  the  consideration  shall  be  duly  stated;  and  sucn 
deed  may  be  according  to  the  form  given  by  the  Act,  or  to  the  like 

(r)  Berkeley  v.  Hardy,  (1826)  5  B.  &  C.  356;  4  L.  J.  (O.S.)  K.  B.  184;  29  E.  E. 
261;  White  v.  Guylen,  (1795)  6  T.  E.  176;  3  E.  E.  147;  Steiglitz  v.  Egginton,  (1815) 
Holt,  N.  P.  E.  141;  17  E.  E.  622;  Williams  v.  Walsby,  (1803)  4  Esp.  220;  Callaghan 
V.  Pepper,  (1840)  2  Ir.  Eq.  E.  399. 

(s)  Hunter  v.  Parker,  (1840)  7  M.  &  W.  343;  10  L.  J.  Ex.  281;  56  E.  E.  723; 
per  Parke,  B.,  M'Ardle  v.  Irish  Iodine  Co.,  (1864)  15  Ir.  C.  L.  E.  146. 

(t)  Tupper  v.  Foulkes,  (1861)  30  L.  J.  C.  P.  214;  9  C.  B.  (N.S.)  797;  127  E  E 
889. 

(u)  Hunter  v.  Parker,  supra. 

(v)  Tupper  v.  Foulkes,  supra.  But  see  Ld.  Gosford  v.  Robb,  (1845)  8  Ir.  L.  E 
217. 

(x)  8  &  9  V.  u.  16. 
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TRANSFERS  AND  CONTRACTS  UNDER  COS.  CLAUSES  ACT.  [§§  986 — 988. 

effect.  But  there  exists  no  provision  requiring  transfers  of  shares  in 
companies  incorporated  under  the  Joint  Stock  Companies  Acts  to  be 
made  by  deed, 

§  987.  On  the  other  hand,  some  exceptions  have  been  created  by 
statute  to  the  common  law  rule  which  requires  that  the  contracts  of 
corporations  shall  be  made  by  deed.  Thus,  with  regard  to  the  con- 
tracts of  companies  incorporated  by  Act  of  Parliament  since  its  date, 
it  is  by  the  Companies  Clauses  Consolidation  Act,  1845  (y),  provided 
that  ' '  the  power  which  may  be  granted  to  any ' '  committee  of 
directors  "to  make  contracts,  as  well  as  the  power  of  the  directors 
to  make  contracts  on  behalf  of  the  company,  may  lawfully  be  exercised 
as  follows: — that  is  to  say,  With  respect  to  any  contract,  which,  if 
made  between  private  persons,  would  be  by  law  required  to  be  in 
writing  and  under  seal,  such  committee,  or  the  directors,  may  make 
such  contracts  on  behalf  of  the  company  in  writing  and  under  the 
common  seal  of  the  company,  and  in  the  same  manner  may  vary  or 
discharge  the  same :  With  respect  to  any  contract,  which,  if  made  by 
private  persons,  would  be  by  law  required  to  be  in  writing,  and  signed 
by  the  parties  to  be  charged  therewith,  then  such  committee,  or  the 
directors,  may  make  such  contract  on  behalf  of  the  company  in 
writing,  signed  by  such  committee,  or  any  two  of  them,  or  any  two 
of  the  directors,  and  in  the  same  manner  may  vary  or  discharge  the 
same :  With  respect  to  any  contract,  which,  if  made  between  private 
persons,  would  by  law  be  valid,  although  made  by  parol  only,  and  not 
reduced  into  writing,  such  committee,  or  the  directors,  may  make 
such  contract  on  behalf  of  the  company  by  parol  only  without  writing, 
and  in  the  same  manner  may  vary  or  discharge  the  same.  And  all 
contracts  made  according  to  the  provisions  herein  contained  shall  be 
effectual  in  law,  and  shall  be  binding  upon  the  company  and  their 
successors,  and  all  other  parties  thereto,  their  heirs,  executors,  or 
administrators,  as  the  case  may  be ;  and  on  any  default  in  the  execu- 
tion of  any  such  contract,  either  by  the  company  or  any  other  party 
thereto,  such  actions  or  suits  may  be  brought,  either  by  or  against  the 
company,  as  might  be  brought,  had  the  same  contracts  been  made 
between  private  persons  only." 

§  988.  Under  this  section  it  has  been  held,  that  the  fact  of 
sleepers  having  been  furnished  to  a  railway  company,  and  actually 
received  and  used  by  them,  in  pursuance  of  a  contract  made  with  an 
agent  of  the  company  upon  certain  terms,  afforded  reasonable  evidence 
whence  a  jury  might  infer  that  the  directors  had  agreed  on  behalf  of 
the  company  to  accept  the  goods  on  those  terms  (a). 

(i/)  8  &  9  V.  c.  16,  s.  97. 

(z)  Pauling  v.  London  li  North  Western  Ry.,  (1853)  8  Ex.  867 ;  23  L.  J.  Ex.  105 ; 
91  K.  K.  807. 
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§§    989 — 991.]    CONTRACTS    BY   JOINT — STOCK    COMPANIES. 

§  989.  The  contracts  also  of  such  joint-stock  companies  as  are 
registered  under  the  Companies  Acts  (a),  are  not  subject  to  the 
common  law  rule  just  discussed,  but  may  be  made  in  nearly  the  same 
manner  as  contracts  under  the  Companies  Clauses  Consolidation  Act. 
A  special  law,  too,  prevails  with  respect  to  the  making,  accepting,  or 
indorsing  of  promissory  notes  or  bills  of  exchange  on  account  of  such 
companies  (b),  and  also  with  respect  to  the  execution  abroad  of  deeds 
made  on  their  behalf  (c).  The  memoranda  of  association,  by  which 
joint-stock  companies  are  now  incorporated,  and  the  articles  of  asso- 
ciation, by  which  the  affairs  of  such  companies  may  be  regulated,  are 
not  required  to  be  executed  under  seal;  but  after  registration  they 
become  as  binding  as  deeds  on  every  shareholder  who  has  signed 
them  (d). 

§  990.  Eeturning  to  the  consideration  of  instances  in  which  par- 
ticular evidence  (by  document  or  otherwise)  of  particular  transactions 
is  required  by  statute,  the  following  further  instances  are  to  be  noted. 

§  991.  The  Act  to  simplify  the  transfer  of  property  (e)  rendered  a 
deed  necessary  in  all  cases  of  partitions,  exchanges,  assignments,  or 
surrenders  in  writing  of  freehold  or  leasehold  lands,  or  of  leases  in 
writing    of    freehold,  copyhold,   or    leasehold    lands   (/),  provided    the 


(a)  The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  69  (substanti- 
ally adopting  the  language  used  in  the  earlier  Acts)  enacts,  that  "  (1)  Contracts  on 
behalf  of  a  company  may  be  made  as  follows;  (that  is  to  say), 

"  (i)  Any  contract  which  if  made  between  private  persons  would  be  by  law  re- 
quired to  be  in  writing,  and  if  made  according  to  English  law  to  be  under  seal,  may 
be  made  on  behalf  of  the  company  in  writing  under  the  common  seal  of  the  company, 
and  may  in  the  same  manner  be  varied  or  discharged  : 

"  (ii)  Any  contract  which  if  made  between  private  persons  would  be  by  law  re- 
quired to  be  in  writing,  signed  by  the  parties  to  be  charged  therewith,  may  be  made 
on  behalf  of  the  company  in  writing  signed  by  any  person  acting  under  its  authority, 
and  may  in  the  same  manner  be  varied  or  discharged  : 

"  (iii)  Any  contract  which  if  made  between  private  persons  would  by  law  be  valid, 
although  made  by  parol  only,  and  not  reduced  into  writing,  may  be  made  by  parol  on 
behalf  of  the  company  by  any  person  acting  under  its  authority,  and  may  in  the  same 
manner  be  varied  or  discharged  : 

"  (2)  All  contracts  made  according  to  this  section  shall  be  effectual  in  law,  and 
shall  bind  the  company  and  its  successors,  and  all  other  parties  thereto,  their  heirs, 
executors,  or  administrators,  as  the  case  may  be."  See  Eley  v.  The  Positive  Governm 
dc.  Co.,  (1875)  45  L.  J.  Ex.  58;  1  Ex.  D.  20. 

(6)  8  Edw.  7,  u.  69,  s.  77.  See  Peruvian  Ry.  v.  Thames  <£•  Mersey  Marine  Insur- 
ance Co.,  (1867)  L.  E.  2  Ch.  617 ;  36  L.  J.  Ch.  864. 

(c)  8  Edw.  7,  c.  69,  s.  78. 

(d)  8  Edw.  7,  c.  69,  s.  14.  See  Hickman  v.  Kent  or  Romney  Marsh  Sheep- 
breeders'  Association,  [1915]  1  Ch.  881;  84  L.  J.  Ch.  688. 

(e)  7  &  8  v.  c.  76.  This  Act  was,  within  a  year  of  its  passing,  repealed  bv  8  &  9 
V.  c.  106. 

(/)  7  &  8  V.  C.76,  98.  3&4;  Burton  v.  Reevell,  (1847)  16  M.  &W  307;  16  L  J 
Ex.  85;  73  E.  E.  512;  Doe  v.  Moffatt,  (1850)  15  Q.  B.  257;  19  L.  J.  Q.  B.  438. 
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ACT  OF  8  &  9  VIC,  c.  106.  [§§  991—993. 

transfer  has  been  effected  between  the  1st  of  January  (g)  and  the  1st 
of  October  (h),  1845. 

§  992.  This  Act  was  succeeded  by  8  &  9  V.  c.  106,  which  enacts 
in  section  2,  "  that  after  the  1st  day  of  October,  1845,  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  conveyance  of  the 
immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery";  or,  in  other  words,  shall  pass  by  the  delivery  of  the  deed  of 
conveyance,  in  the  same  manner  as  incorporeal  hereditaments  have 
heretofore  passed.  Section  3  of  this  statute  further  enacts,  "  that  a 
feoffment,  made  after  the  said  1st  day  of  October,  1845,  other  than  a 
feoffment  made  under  a  custom  by  an  infant,  shall  be  void  at  law, 
unless  evidenced  by  deed;  and  that  a  partition  and  an  exchange  of 
any  tenements  or  hereditaments  not  being  copyhold — and  a  leme, 
required  by  law  to  be  in  writing  (i),  of  any  tenements  or  hereditaments 
— and  an  assignonent  of  a  chattel  interest,  not  being  copyhold,  in  any 
tenements  or  hereditaments — and  a  surrender  in  writing  of  an  interest 
in  any  tenements  or  hereditaments,  not  being  a  copyhold  interest,  and 
not  being  an  •interest  which  might  by  law  have  been  created  without 
writing — made  after  the  1st  of  October,  1845,  shall  also  be  void  at  law, 
unless  made  by  deed  :  Provided  always,  that  the  said  enactment,  so 
far  as  the  same  relates  to  a  release  (k)  or  a  surrender,  shall  not  extend 
to  Ireland." 

§  993.  This  last  enactment,  so  far  as  it  relates  to  feoffments, 
partitions,  exchanges,  assignments,  and  surrenders,  is  of  little  practical 
importance,  since,  before  the  passing  of  the  Act,  such  transfers  were 
almost  invariably  effected  by  deed.  With  respect,  however,  to  leases 
the  statute  has  proved  highly  beneficial  (I) ;  for  by  requiring  all 
demises  for  a  period  exceeding  three  years  (m)  to  be  under  seal,  it  has 
gradually  diminished,  and  at  last  dried  up,  that  fruitful  source  of 
litigation,  which  used  to  spring  from  the  difficulty  of  distinguishing 
between  an  actual  lease  and  an  agreement  for  a  lease  under  the  old 
law.     The  effect  of    the  statute    was   that    in   latv  the    party  taking 

(3)  7  &  8  Y.  c.  76,  s.  13. 

(;i)  8  &  9  V.  c.  106,  s.  1. 

(i)  See  post,  §  1001. 

(k)  This  is  obviously  a  mispriut  for  ' '  lease  ' ' ;  but  the  blunder  has  been  remedied 
by  23  &  24  V.  c.  154,  s.  104,  and  Sch.  B.,  Ir.,  which  repeats,  so  far  as  Ireland  is  con- 
cerned, that  part  of  s.  3  of  8  &  9  V.  e.  106,  which  relates  to  leases,  assignments,  and 
surrenders. 

(l)  The  statute  does  not  apply  to  agreements  for  letting  tolls  of  turnpike  roads 
under  3  Q.  4,  c.  126,  ss.  S5,  57 ;  Shepherd  v.  Hodsman,  (1852)  18  Q.  B.  316 ;  21  L.  J. 
Q.  B.  263;  recognised  by  Byles,  J.,  in  Markham  v.  Standford,  (1868)  14  C.  B.  (N.S.) 
380;  135  E.  B.  739. 

(m)  A  lease  for  eighteen  months,  with  power  to  lessee,  by  giving  a  month's  notice, 
to  prolong  the  term  to  a  further  period  of  two  years,  is  not  within  the  meaning  of  the 
statute  :  Hand  v.  Hall,  (1877)  2  Ex.  D.  355 ;  46  L.  J.  Ex.  603. 

679 


§§    993 — 995.]  WHAT   LEASES   MUST  BE  BY   DEED. 

possession  of  land  under  a  lease  or  agreement  for  a  period  exceeding 
three  years,  not  under  seal,  was  a  mere  tenant  at  will,  liable  to  become, 
by  the  payment  and  acceptance  of  rent,  a  tenant  from  year  to  year, 
and  thenceforth  to  be  subject  to  all  those  stipulations  in  the  agreement 
which  are  applicable  to  such  a  tenancy  (w).  But  although  the  statute 
provided  that  such  leases  should  be  void  at  law  unless  made  by  deed, 
the  Courts  of  Equity  held  that  any  person  who  had  given  or  taken 
possession  under  a  lease  or  agreement  capable  of  specific  performance, 
although  such  lease  or  agreement  was  void  at  law  under  the  statute, 
was  not  only  entitled  to  specific  performance  of  the  agreement  by  the 
execution  of  a  valid  lease,  but  was  to  be  treated  in  equity  as  actual 
lessor  or  lessee  upon  the  terms  of  the  lease  agreed  to  be  granted  from 
the  time  possession  was  taken.  Since  the  passing  of  the  Judicature 
Acts,  the  rules  of  equity  now  prevail  in  all  the  Courts,  the  result, 
therefore,  now  is  that  in  all  cases  where  a  tenant  has  entered  into 
possession  under  a  lease  or  agreement  for  a  lease  void  at  law,  but  of 
which  under  the  circumstances  stated  above  specific  performance  can 
be  enforced  (o),  he  is  considered  to  hold  upon  the  same  terms  as  if  a 
valid  lease  had  actually  been  granted  (p). 

§  994.  Although  leases  for  any  term  exceeding  three  years  are 
void  at  law  unless  granted  by  deed,  an  equally  formal  instrument  is 
not  required  for  the  purpose  of  confirming  leases  executed  under 
powers  of  leasing,  which  are  invahd  by  reason  of  some  deviation  frorn 
the  terms  of  the  power,  for  it  is  enacted  (g),  that  the  confirmation, 
which  shall  suffice  to  establish  the  validity  of  any  such  defective  lease, 
may  be  by  memorandum  or  note  in  writing  signed  by  the  persons 
corifirraing  and  accepting  respectively,  or  by  some  other  persons  by 
them  respectively  thereunto  lawfully  authorised." 

§  995.  By  the  Public  Health  Act,  1875,  all  contracts  "whereof 
the  value  or  amount  exceeds  £50  "  which  shall  be  made  by  an  urban 
sanitary  authority,  must  be  in  writing,  and  be  sealed  with  the  common 
seal  of  such  authority  (r).  The  Public  Health  (Ireland)  Act,  1878, 
contains  a  similar  clause  (s). 

(n)  Martin  v.  Smith,  (1874)  L,  R.  9  Ex.  50;  43  L.  J.  Ex.  42.  See  post,  §  1001, 
ad  fin. 

(o)  Coatsworth  v.  Johnson,  (1886)  55  L.  J.  Q.  B.  220. 

(p)  Walsh  V.  Lonsdale,  (1882)  21  Ch.  D.  9;  53  L.  J.  Ch.  2;  and  see  Allhasen  v. 
Brooking,  (1884)  26  Ch.  D.  559;  53  L.  J.  Ch.  520;  In  re  Moughan^  (1885)  14  Q.  B.  D. 
956;  54  L.  J.  Q.  B.  128;  Lowther  v.  Heaves,  (1889)  41  Ch.  D.  248;  58  L.  J.  Ch.  482; 
Zimbler  v.  Abrahams,  [1903]  1  K.  B.  577;  72  L.  J.  K.  B.  103. 

(g)  13  &  14  V.  c.  17,  «.  3. 

(r)  38  &  39  V.  c.  55,  s.  174.  See  Hunt  v.  Wimbledon  Local  Board  (1878)  3 
C.  P.  D.  208;  48  L.  J.  C.  P.  207;  Eaton  v.  Basker,  (1881)  6  Q.  B.  D.  201 ;' 72  B.  D. 
529;  50  L.  J.  Q.  B.  444;  Young  v.  Gorpn.  of  Leamington,  (1883)  8  Q.  B.  D.  597-  S 
App  Cae.  517;  52  L.  J.  Q.  B.  713;  Att.-Gen.  v.  Gaskill,  (1882)  22  Ch  D  519  ■ '52 
L.  J.  Ch.  162. 

(s)  41  &  42  V.  ^.  52,  a.  201. 
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CHOSES    IN    ACTION — ASSIGNMENT    OF    COPYRIGHT.    [§§    995a — 999. 

§  995a.  Debentures  issued  under  the  Mortgage  Debenture  Acts  of 
1865  and  1870  must  be  deeds  (<). 

§  996.  Secondly  (t(),  as  regards  writings  not  under  seal.  It  is  in 
many  cases  (for  the  most  part  by  statute)  required  that  certain 
transactions  be  in  writing. 

§  997.  Thus  absolute  assignments  of  debts  and  other  choses  in 
action  must,  by  virtue  of  the  Judicature  Act,  1873,  be  absolutely 
assigned  "  by  writing  under  the  hand  of  the  assignor"  [v);  and  if 
express  notice  in  writing  be  given  to  the  debtor,  trustee,  or  other 
person  liable,  such  assignment  will,  from  the  date  of  the  notice, 
transfer  the  legal  right  to  the  assignee  (x). 

§  998.  The  assignment  of  the  copyright  in  any  work  is  not  valid 
unless  it  be  in  writing  (y). 

§  999.  The  next  transaction  which  requires  notice  is  the  sale  of  a 
British  ship,  or  of  any  share  therein.  The  Act  which  regulates  these 
sales  is  the  Merchant  Shipping  Act  of  1894  (z),  which    in  section  24 

it)  28  &  29  V.  c.  78;  33  &  34  V.  c.  20,  s.  15.  But  debentures,  stock  certificates  to 
bearer,  or  annuity  certificates  issued  in  pursuance  of  the  Local  Loans  Act,  1875  (38  &  39 
v.  c.  83)  may,  as  it  seems,  be  valid,  if  duly  signed,  without  the  impression  of  any 
seal.  Under  this  last  Act,  debentures,  stock  certificates,  and  annuity  certificates,  when 
respectively  payable  to  bearer,  are  transferable  by  delivery ;  while  what  are  calhd 
"nominal  securities"  must  be  transferred  "by  writing  in  manner  directed  by  the 
local  authority."  Irrespective  of  the  statute  law,  debentures  under  the  seal  of  a  cor- 
poration will  not,  aa  it  seems,  be  regarded  as  promissory  notes,  or  even  as  negotiable 
instruments,  though  they  may  be  drawn  in  express  terms  as  payable  to  bearer  : 
Crouch  V.  Credit  Fancier  of  England,  (1873)  L.  E.  8  Q.  B.  374;  42  L.  J.  Q.  B.  183. 

(tt)  Supra,  §  972. 

(»)  As  to  what  will  amount  to  an  assignment  of  a  debt,  see  Buck  v.  Robson, 
(1878)  3  Q.  B.  D.  686 ;  48  L.  J.  Q.  B.  250 ;  and  to  the  assignment  of  a  chose  in  action, 
see  Brice  v.  Bannister,  (1878)  47  L.  J.  Q.  B.  722;  3  Q.  B.  D.  569;  Ex  parte  Hall, 
In  re  Whitting,  (1878)  10  Ch.  D.  615;  48  L.  J.  Bk.  79;  Walker  v.  Bradford  Old  Bk., 
(1884)  12  Q.  B.  D.  511;  53  L.  J.  Q.  B.  280;  Tancred  v.  Delagoa  Bay  Ry.,  (1889)  28 
Q.  B.  D.  239 ;  58  L.  J.  Q.  B.  459.  As  to  what  will  amount  to  an  absolute  assignment 
see  Durham  Bros.  v.  Robertson,  [1898]  1  Q.  B.  765;  67  L.  J.  Q.  B.  484;  Mercantile 
Bank  v.  Evans,  [1899]  2  Q.  B.  613;  68  L.  J.  Q.  B.  921;  Hughes  v.  Pump  House 
Hotel  Co.,  [1902]  2  K.  B.  190;  71  L.  J.  K.  B.  630;  Comfort  v.  Betts,  [1891]  1  Q.  B. 
787 ;  60  L.  J.  Q.  B.  656 ;  Wiesener  v.  Rackow,  (1897)  76  L.  T.  448 ;  Brandts  v.  Dunlop 
Co.,  [1905]  A.  C.  454;  74  L.  J.  K.  B.  898.  As  to  what  are  debts  or  choses  in  action 
assignable  under  the  Judicature  Act,  see  Dawson  v.  Great  Northern  and  City  Ry., 
[1905]  1  K.  B.  260;  74  L.  J.  K.  B.  190;  May  v.  Lane,  (1895)  64  L.  J.  Q.  B.  236; 
Earl's  Shipbuilding  Co.  v.  Atlantic  Transport  Co.,  (1899)  43  Sol.  J.  691;  Jones  v. 
Humphries,  [1902]  1  K.  B.  10;  71  L.  J.  K.  B.  23. 

(x)  36  &  87  V.  0.  66,  s.  25,  sub-s.  6 ;  40  &  41  V.  o.  57,  s.  28,  sub-s.  6,  Ir.  See 
Burlinson  v.  Hall,  53  L.  J.  Q.  B.  222;  (1884)  12  Q.  B.  D.  347. 

(y)  The  Copyright  Act,  1911  (1  &  2  G.  5,  c.  46),  s.  5,  sub-s.  (2).  An  assignment  of 
patent  rights  must  be  by  deed  to  convey  the  legal  estate;  Stewart  v.  Casey,  [1892]  1 
Ch.  113 ;  61  L.  J.  Ch.  61 ;  but  a  parol  agreement  to  assign  will  be  specifically  enforce- 
able in  equity. 

(z)  57  &  58  V.  c.  60. 
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enacts  (a),  that  "  (1)  A  registered  ship  or  a  share  therein  (when  dis- 
posed of  to  a  person  qualified  to  own  a  British  ship),  shall  be  trans- 
ferred (b)  by  bill  of  sale.  (2)  The  bill  of  sale  shall  contain  such 
description  of  the  ship  as  is  contained  in  the  surveyor's  certificate  or 
some  other  description  sufficient  to  identify  the  ship  to  the  satisfaction 
of  the  registrar,  and  shall  be  in  the  Form  marked  A  in  the  first  part 
of  the  First  Schedule  to  this  Act,  or  as  near  thereto  as  circumstances 
permit,  and  shall  be  executed  by  the  transferor  in  the  presence  of,  and 
be  attested  by  a  witness  or  witnesses"  (c).  This  enactment  (d) 
applies  as  well  to  an  executory  contract  for  the  sale,  as  to  the  absolute 
sale,  of  a  ship  (e).  It  renders  an  actual  bill  of  sale  necessary  (/).  The 
bill  of  sale  must  usually  be  executed  by  the  transferor  himself,  but 
when  a  registered  owner  is  desirous  of  selling  or  mortgaging  an  interest 
in  a  ship  at  a  place  out  of  the  country,  the  registrar  can  allow  the 
power  of  sale  or  mortgage  to  be  exercised  on  the  registered  owner's 
behalf  by  another  person,  previously  mentioned  by  the  owner  to  the 
registrar,  and  whose  name  has  been  entered  by  the  latter  on  the 
register  (g).  Lastly,  it  is  at  least  doubtful  whether  any  description  of 
vessel  used  in  navigation,  not  propelled  by  oars  (h),  can  be  sold 
without  a  bill  of  sale,  though  boats  under  fifteen  tons  burthen  might, 
prior  to  1st  May,  1855  (i),  have  been  transferred  by  parol  (k),  and 
though  such  vessels  do  not  now  require  to  be  registered,  if  solely 
employed  in  river  or  coast  navigation  (l). 

§  999a.  Policies  of  marine  insurance  were  before  the  Judicature 
Act  only  assignable  by  indorsement  on  the  policy  in  manner  prescribed 
by  the  Policies  of  Marine  Insurance  Act,  1868.     After  the  Judicature 


(a)  This  enactment  applies  only  to  British  ships.  Union  Bank  of  London  v.  Len- 
anton,  (1878)  3  C.  P.  D.  243;  47  I/.  J.  Ex.  (App.)  409. 

(b)  As  to  how  a  ship  may  be  mortgaged,  and  the  effect  of  an  unregistered  mort- 
gage of  a  ship,  see  Keith  v.  Burrows,  (1876)  1  C.  P.  D.  722;  45  L.  J.  C.  P.  876. 

(c)  The  bill  of  sale  does  not  require  a  stamp,  54  &  55  V.  c.  39;  Sched.  "  General 
Exemptions." 

(d)  As  to  provisions  formerly  in  force  (8  &9  V.  c.  89,  6.  34),  see  Duncan  v.  Tindal, 
(1853)  13  C.  B.  258;  22  L.  J.  C.  P.  137;  93  K.  K.  525;  Hughes  v.  Morns,  (1852)  2 
De  Gex.  M.  &  G.  349;  21  L.  J.  Ch.  761;  95  R.  E.  126;  M'Calmont  v.  Rankin,  (1852) 
2  De  Gex.  M.  &  G.  403 ;  95  E.  E.  151. 

(e)  Batthyany  v.  Bouch,  (1881)  50  L.  J.  Q.  B.  421;  where  the  Court  declined  to 
follow  Liverpool  Borough  Bank  v.  Turner,  (1860)  2  De  Gex,  F.  &  J.  502;  30  L.  J.  Ch. 
379;  129  E.  R.  172.  See  Chapman  v.  Gallis,  (1861)  9  C.  B.  (N.S.)  769;  30  L.  J.  C.  P. 
241;  127  E.  E.  876;  Stapleton  v.  Haymen,  (1865)  2  H.  &  C.  918;  33  L  J.  Ex  170- 
133  E.  E.  858. 

(/)  Though  under  the  old  law  any  instrument  in  writing  which  recited  the  certi- 
ficate of  registry  was  sufficient  :  Hunter  v.  Parker,  (1840)  7  M    &  W    343    344  •  10 
L.  J.  Ex.  281;  56  E.  R.  723,  per  Parke,  B. 
ig)  See  57  &  58  V.  c.  60,  ss.  39,  40. 
(^i)  See  57  &  58  V.  c.  60,  ss.  24  and  742,  tit.  "  Ship." 
(i)  When  the  Merchant  Shipping  Act,  1854,  came  into  operation. 
(k)  Benyon  v.  Cresswell,  (1848)  12  Q.  B.  899 ;  18  L.  J.  Q.  B.  1 ;  76f  E.  E   439 
(!)  As  to  this,  see  57  &  58  V.  c.  60,  s.  2.    See  also  ss.  3,  77  (6),  692  (3),  745  (1)  (E). 
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Act,  while  remaining  capable  of  assignment  by  indorsement  as  pre- 
viously, they  became  assignable  in  the  same  manner  as  other  eboses 
in  action.  Now  by  the  Marine  Insurance  Act,  1906  (m),  "a  marine 
policy  (not  being  non-assignable  by  its  terms,  as  it  may  be  (n)),  may 
be  assigned  by  indorsement  thereon,  or  in  any  other  customary 
manner.  It  may  be  assigned  before  or  after  loss.  The  assignee  may 
sue  in  his  own  name,  but,  like  assignees  of  other  kinds  of  choses  in 
action,  obtains  no  bett-er  title  than  the  assignor  had  (o).  Where  the 
assured  has  parted  with  or  lost  his  interest  in  the  subject-matter 
insured,  and  has  not,  before  or  at  the  time  of  so  doing,  expressly  or 
impliedly  agreed  to  assign  the  policy,  any  subsequent  assignment  is 
inoperative,  but  this  does  not  affect  the  assignment  of  a  policy  after 
loss  (p). 

§  1000.  The  most  important  of  the  Acts  requiring  the  transactions 
specified  in  them  to  be  in  writing  or  by  deed  (as  the  case  may  be)  is, 
however,  the  Statute  of  Frauds,  passed  in  the  reign  of  Charles  II.,  the 
provisions  of  which  Act  have  been  extended  to  Ireland  by  7  W.  3,  c.  12, 
and  have  also  been  enacted,  generally  in  the  same  words,  in  nearly  all 
the  United  States  (q).  This  celebrated  statute  we  owe  to  the  great 
lawyer,  but  indifferent  statesman.  Lord  Nottingham,  who  appears  to 
have  been  assisted  in  framing  it  by  Sir  Leoline  Jenkins  and  Lord 
Hale  (r) ;  yet,  notwithstanding  these  bright  names,  it  is  certainly 
drawn  in  so  inartificial  a  manner  as  to  confer  little  credit  on  the  skill 
of  the  draftsmen;  and  if  Lord  Nottingham  was  justified,  while  speaking 
with  parental  pride  of  the  principle  of  the  measin^e,  in  declaring  that 
it  was  an  Act,  every  line  of  which  was  worth  a  subsidy  (s) — the  present 
generation,  who  can  contemplate  the  almost  endless  litigation  which 
its  ambiguous  language  has  caused,  may  add  with  more  truth,  if  not 
with  more  sincerity,  that  every  line  of  it  has  cost  a  subsidy.  The 
blame,  however,  which  may  justly  be  cast  on  the  wording  of  the  Act, 
must  be  converted  into  unqualified  praise,  if  regard  be  had  to  the 
objects  which  it  seeks  to  attain,  and  which  it  has,  in  fact,  to  a  great 
extent  attained  (t).  It  will  then  be  seen  that  (u)  the  rules  of  evidence 
contained  in  this  statute,  are,  for  the  most  part,  well  calculated  for  the 

(m)6Ea.  7,0.  41. 

(n)  S.  50  (1). 

(o)  S.  50. 

(p)  S.  51. 

iq)  29  C.  2,  c.  3;  4  Kent,  Com.  95,  and  n.  b  {4th  ed.).  The  Civ.  Code  of  Louis, 
art.  2415,  without  adopting  in  terms  the  provisions  of  the  Stat,  of  Frauds,  declares 
generally,  that  all  verbal  sales  of  immovable  property  shall  be  void.  4  Kent,  Com. 
450,  n..  a  (4th  ed.). 

(r)  3  Campbell's  Lives  of  the  Chancellors,  418. 

{s)  E.  North's  Life  of  Guildford,  209. 

(t)  In  Doe  V.  Harris,  (1838)  8  A.  &  E.  12;  7  L.  J.  Q.  B.  76,  Ld.  Denman  speaks 
of  the  Stat,  of  Frauds  as  "  one  of  the  wisest  laws  in  principle,  though  far  from  being 
complete  in  its  details,  or  fortunate  in  its  execution." 

(u)  Gr.  Ev.  §  262,  almost  verbatim. 
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§§  1000,  iOOl.]   WHAT  LEASES  MUST  BE  BY  DEED. 

exclusion  of  perjury,  by  requiring,  in  the  cases  there  mentioned,  some 
more  satisfactory  evidence  than  mere  oral  testimony  affords.  The 
statute  dispenses  with  no  proof  of  consideration,  which  was  previously 
required,  and  gives  no  efficacy  to  written  contracts,  which  they  did  not 
previously  possess  («).  Its  policy  is  to  impose  such  requisites  upon 
private  transfers  of  property,  as,  without  being  hindrances  to  fair 
transactions,  may  either  be  totally  inconsistent  with  dishonest  projects, 
or  may  tend  to  multiply  the  chances  of  detection  (a;).  The  object  of 
the  present  work  will  not  admit  of  an  extended  consideration  of  the 
provisions  of  this  statute ;  but  will  necessarily  restrict  us  to  a  notice  of 
the  rules  of  evidence,  which  it  has  introduced. 

§  1001.  By  this  statute,  all  leases,  estates,  and  interests  in  lands, 
whether  of  freehold  or  for  terms  of  years,  and  whether  certain  or 
uncertain  (y),  which  have  been  created  by  livery  and  seisin  only — that 
is,  by  mere  matter  in  pais,  without  deed  («) — or  by  parol,  and  not  put 
in  writing,  and  signed  by  the  parties  creating  the  same,  or  their  agents 
duly  authorised  in  writing,  are  allowed  only  the  force  and  efEect  of 
estates  at  will;  except  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereon  the  rent  reserved  shall  amount  to 
two-thirds  of  the  improved  value  (a).     It  seems  to  be  now  determined, 

(v)  2  St.  Bv.  472;  Rann  v.  Hughes,  7  T.  B.  350,  n. ;  Barrell  v.  Trussell,  (1811) 
4  Taunt.  121. 

(x)  Bob.  on  Frauds,  Pref.  xxii.  A  learned  note,  at  p.  359  of  the  15th  edit.  (1892) 
of  Greenleaf,  points  out  various  systems  of  law  in  which  the  principle  of  the  Statute 
of  Frauds  may  be  traced,  and  also  that  the  Boman  law  required  written  evidence  in 
every  one  of  the  cases  in  which  it  is  rendered  necessary  by  the  Statute  of  Frauds, 
citing  N.  de  Lescut  De  Exam.  Testium,  26  (Farince.  Op.  Tom.  II.,  App.  243). 

(y)  Prior  to  1st  January,  1845,  when  7  &  8  V.  0.  76  came  into  operation,  various 
of  these  could  be  created  by  parol.     See  ante,  §  991. 

{z)  See  per  Patteson,  J.,  and  Ld.  Denman,  in  Cooch  v.  Goodman,  (1842)  2  Q.'  B. 
592,  597 ;  11  L.  J.  Q.  B.  225. 

(a)  The  actual  words  of  the  Statute  of  Frauds,  29  C.  2,  c.  3,  s.  1,  are,  that  "  all 
leases,  estates,  interests  of  freehold  or  terms  of  years,  or  any  uncertain  interest  of,  in, 
to,  or  out  of,  any  messuages,  manors,  lands,  tenements,  or  hereditaments,  made  or 
created  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by 
the  parties  so  making  or  creating  the  same,  or  their  agents  thereunto  lawfully  autho- 
rised by  writing,  shall  have  the  force  and  efEect  of  leases  or  estates  at  will  only,  and 
shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect;  any  consideration  for  making  any  such  parol  leases  or  estates,  or  any 
former  law  or  usage,  to  the  contrary  notwithstanding."  S.  2  "  excepts,  nevertheless, 
all  leases  not  exceeding  the  term  of  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord,  during  such  term,  shall  amount  unto  two  third  parts 
at  the  least  of  the  full  improved  value  of  the  thing  demised."  These  provisions  were 
enacted  in  ».  1  of  7  W.  3,  c.  12,  Ir. ;  but  that  section  has  been  repealed  since  the  Ist 
Jan.,  1861,  see  23  &  24  V.  c.  154,  ss.  104,  105,  and  Sch.  B.  Ir.  The  law  in  Ireland 
is  now  regulated  by  s.  4  of  the  Act  just  cited,  which  enacts,  that  ■'  every  lease  or  con- 
tract with  respect  to  lands,  whereby  the  relation  of  landlord  and  tenant  is  intended 
to  be  created  for  any  freehold  interest  or  estate,  or  for  any  definite  period  of  time, 
not  being  from  year  to  year  or  any  lesser  period,  shall  be  by  deed  executed,  or  note 
in  writing  signed,  by  the  landlord,  or  his  agent  thereunto  lawfully  authorised  in 
writing."  See  Bayley  v.  M.  of  Conyngham,  (1863)  15  Ir.  C.  L.  E.  406-  Chute  v 
Busteed,  (1862)  14  id.  115. 

684 


in 


PAROL  LEASES.  [§§  1001 ,  1002 . 

though  the  point  is  not  wholly  free  from  doubt,  that  the  above  provi- 
sions of  the  statute  are  not  applicable  to  demises  under  seal  (b) ;  and, 
consequently,  that  an  indenture  of  lease  for  more  than  three  years  need 
not  be  signed.  It  has  been  said  more  than  once,  that  the  tenancy 
described  in  the  statute  as  "an  estate  at  will,"  must  be  construed  as 
a  tenancy  from  year  to  year  (c) ;  but  this  is  not  strictly  accurate ;  since 
a  party  who  enters  under  an  agreement  void  by  the  statute  is,  in  point 
of  law,  tenant  at  will  for  the  first  year,  though,  like  any  other  tenant 
at  will,  he  will  be  converted  into  a  tenant  from  year  to  year  as  soon  as 
a  yearly  rent  has  been  paid  and  accepted  (d).  In  both  characters,  too, 
he  will  be  subject  to  such  of  the  terms  of  the  agreement  as  are  not 
inconsistent  with  the  species  of  tenancy  which  the  law  under  the 
circumstances  creates  (e) ;  and,  therefore,  if  one  of  the  terms  be  that 
the  tenant  shall  keep  the  premises  in  repair  during  his  occupation  (/), 
or  that  he  shall  paint  in  the  seventh  year  of  his  tenancy  (g),  or  that 
he  shall  pay  his  rent  in  advance  (h),  he  will  be  liable  to  an  action  for 
a  breach  of  any  such  term,  notwithstanding  the  agreement  is  made 
void  by  the  sta,tute. 

§  1002.  Although  a  parol  lease  for  a  longer  period  than  the  Act 
permits  is  inoperative  as  to  its  duration,  still,  if  a  tenant  holds  under 
it  during  the  entire  period,  he  may  quit  without  notice  at  the  expira- 
tion of  the  term.  An  example  will  illustrate  this  proposition.  Suppose 
a  parol  lease  of  a  house  to  have  been  granted  for  five  years  and  a-half, 
commencing  at  Michaelmas,  1880,  at  a  specified  annual  rent.  The 
tenant  has  entered,  and  till  Michaelmas,  1881,  was  a  mere  tenant  at 
will.  He  then  paid  his  rent,  and  continued  in  possession,  and  thereby 
became  tenant  from  year  to  year  until  Michaelmas,  1885,  capable  of 
quitting,  or  liable  to  be  ejected,  on  giving  or  receiving  a  six  months' 
notice  to  expire  on  the  29th  September  in  any  year.  At  Lady-day, 
1886,  however,  when  the  whole  period  of  five  years  and  a-half  will  have 
run  out,  either  party  will  be  at  liberty  to  terminate  the  tenancy  without 

(b)  Aveline  v.  Whisson,  (1842)  i  Man.  &  G.  801;  12  L.  J.  C.  P.  58;  61  E.  E. 
662;  Shep.  Touch.  56,  n.  24;  Cooch  v.  Goodman,  supra;  Cherry  v.  Heming,  (1849) 
4  Ex.  631;  19  L.  J.  Ex.  63;  80  E.  E.  733;  Contra,  2  Bl.  Com.  306. 

(c)  Clayton  v.  Blakey,  (1798)  8  T.  E.  3;  4  E.  E.  675;  per  Ld.  Kenyon ;  2  Smith, 
L.  C. ;  Berrey  v.  Lindley,  (1841)  3  Man.  &  G.  512;  11  L.  J.  C.  P.  27;  60  E.  E.  558 
per  Coltman,  J. 

(d)  Richardson  v.  Giford,  (1834)  1  A.  &  E.  56;  3  L.  J.  K.  B.  122;  40  E.  E.  253 
peir  Parke,  J.,  3  Man.  &  G.  512,  n.  a;  and  cases  there  cited;  2  Smith,  L.C. 

(e)  Berrey  v.  Lindley,  supra;  Doe  v.  Bell,   (1793)  5  T.  E.  471;  2  E.  E.  642 
Arden  v.  Sullivan,  (1850)  14  Q.  B.  832 ;  19  L.  J.  Q.  B.  268 ;  80  E.  E.  409.     See  Tooker 
V.  Smith,  (1857)  1  H.  &  N.  732;  108  E.  E.  796. 

(/)    Richardson  v.   Gifford,  supra.     See  Beale  v.  Sanders,  (1837)  3  Bing.  N.  C. 
850;  6  L.  J.  C.  P.  283;  43  E.  E.  823;  Arden  v.  Sullivan,  supra, 
(g)  Martin  v.  Smith,  (1874)  43  L.  J.  Ex.  42;  L.  E.  9  Ex.  50. 
(h)  Lee  v.  Smith,  (1854)  9  Ex.  662;  28  L.  J.  Ex.  198;  96  E.  E.  903. 
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§§    1002—1004.]       SEC.  3  OF  THE   STATUTE  OF  FRAUDS. 

any  notice  whatever  (i).  The  term  (k)  of  three  years,  for  which  a  parol 
lease  may  be  good,  must  be  computed  from  the  date  of  the  agreement ; 
and  a  term  of  three  years  to  commence  in  futuro,  will  consequently 
not  satisfy  the  statute  (I).  If  a  parol  lease  is  made,  to  hold  from  year 
to  year  during  the  pleasure  of  the  parties,  this  is  adjudged  to  be  a  lease 
for  only  one  year  certain,  and  every  subsequent  year  is  a  new  sprmgmg 
interest,  arising  upon  the  first  contract,  and  parcel  of  it;  so  that  if  the 
tenant  should  occupy  ten  years,  still  it  is  prospectively  but  a  lease  for 
a  year  certain,  and  therefore  good,  within  the  exception  of  the  statute ; 
though,  as  to  the  time  past,  it  is  considered  as  one  entire  and  valid 
lease  for  so  many  years  as  the  tenant  has  enjoyed  it  (m). 

§  1003  (»).  By  the  third  section  of  the  same  statute  (o),  no  leases, 
estates,  or  interests,  either  of  freehold  or  terms  of  years,  or  any 
uncertain  interest,  not  being  copyhold  or  customary  interest,  in 
messuages,  manors,  lands,  tenements,  or  hereditaments,  could — prior 
to  the  1st  January,  1845  (p) — be  assigned,  granted,  or  surrendered, 
unless  by  deed,  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting,  or  surrendering  the  same,  or  his  agent  authorised  by  writing, 
or  by  act  and  operation  of  law.  At  common  law,  surrenders  of  estates 
for  life  or  years  in  possession  in  things  corporeal  were  good,  though 
made  by  parol;  but  things  incorporeal,  as  advowsons,  rent,  and  the 
like,  and  interests  in  land  not  in  possession,  as  remainders  and  revei*- 
sions  for  life  or  years,  lying  in  grant,  could  not,  and  stiU  cannot,  be 
surrendered  except  by  deed  (q).  The  effect  of  this  section  is  not  to 
dispense  with  any  evidence  required  by  the  common  law;  but  to  add 
to  its  provisions  somewhat  of  security,  by  requiring  a  new  and  more 
permanent  species  of  evidence.  Wherever,  therefore,  at  common  law 
a  deed  was  necessary,  the  same  solemnity  is  still  requisite  under  this. 
Act;  but  with  respect  to  lands  and  tenements  in  possession,  which, 
before  the  statute,  might  have  been  surrendered  by  words  only,  some 
note  in  writing,  duly  signed,  is  by  the  statute  made  essential  to  a 
valid  surrender  (r). 

§   1004.  This  section  does  not  contain — like  the  first  two  sections 

(J)  Berrey  v.  Lindley,  supra;  Doe  v.  Stratton,  (1828)  i  Bing.  446;  6  L.  J.  (O.S.) 
C.  P.  50;  Doe  v.  Moffatt,  (1850)  15  Q.  B.  257;  19  L.  J.  Q.  B.  438;  Tress  v.  Savage 
(1854)  23  L.  J.  Q.  B.  339;  4  B.  &  B.  36;  99  E.  E.  338. 

(k)  Gr.  Ev.  §  263,  in  part. 

(l)    Rawlins  v.  Turner,  (1699)  1  Ld.  Eay.  736. 

(m)Eob.  on  Frauds,  241—244. 

(n)  Gr.  Bv.  §  264,  in  part. 

(0)  29  C.  2,  c.  3;  7  W.  3,  c.  12,  §  1,  Ir.,  was  to  the  like  effect;  but  tliat  section 
has  been  repealed  since  the  1st  Jan.,  1861,  see  23  &  24  V.  c.  154,  ss.  104  105  and 
Soh.  B.     The  law  in  Ireland  is  now  contained  in  ss.  7  and  9  of  the  Act  just  cited. 

(p)  When  7  &  8  V.  c.  76,  came  into  operation.     See  ante,  §§  991 993 

(g)  Co.  Lit.  3376,  338a;  2  Shep.  Touch.  330;  1  Wms.  Saund.  236a-'  Luon  v 
Reed,  (1844)  13  M.  &  W.  303;  13  L.  J.  Ex.  377;  67  E.  E.  593;  ante,  §§  973   4 

(r)  Bob.  on  Frauds,  248. 

686 
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of  the  Act — any  exception  in  favour  of  leases  not  exceeding  the  term 
of  three  years;  and,  consequently,  it  excludes  alike  parol  assignments 
and  parol  surrenders  of  mere  leases  from  year  to  year,  though  such 
leases  have  been  created  by  verbal  agreement  (s).  It  seems,  also,  that 
a  parol  agreement  by  a  lessee  for  the  transfer  of  his  interest  in  a  term 
not  exceeding  three  years,  which  is  intended  to  take  effect  as  an  assign- 
ment, and  is  invalid  as  such,  cannot  operate  as  an  underlease  (<).  If, 
however,  both  parties  intend  to  create  the  relation  of  landlord  and 
tenant,  the  mere  fact  of  the  parol  demise  passing  all  the  lessor's 
interest  in  the  premises  will  not  prevent  it  from  operating  as  a  lease, 
at  least  for  some  purposes  (u).  The  lessor,  therefore,  under  these 
special  circumstances,  may  maintain  an  action  for  use  and  occupation 
during  the  entire  term,  even  should  the  lessee  quit  the  premises  before 
its  expiration  (v) ;  and  this,  too,  although  the  lessor,  in  consequence  of 
having  no  reversion,  cannot  distrain  for  the  rent  in  arrear  (cc). 

§  1005.  The  surrender  by  act  and  operation  of  law,  mentioned  in 
the  statute,  is  a  phrase  to  which  it  is  difficult  to  assign  a  precise 
meaning.  Its  most  obvious  application  is,  "to  cases  where  the  owner 
of  a  particular  estate  has  been  a  party  to  some  act,  the  validity  of 
which  he  is  by  law  afterwards  estopped  from  disputing,  and  which 
would  not  be  valid  if  his  particular  estate  had  continued  to  exist.  There 
the  law  treats  the  doing  of  such  act  as  amounting  to  a  surrender. 
Thus,  if  a  lessee  for  years  accept  a  new  lease  from  his  lessor,  he  is 
estopped  from  saying  that  his  lessor  had  not  power  to  make  the  new 
lease ;  and,  as  the  lessor  could  not  do  this  until  the  prior  lease  had  been 
surrendered,  the  law  says  that  the  acceptance  of  such  new  lease  is  of 
itself  a  surrender  of  the  former.  So,  if  there  be  tenant  for  life, 
remainder  to  another  in  fee,  and  the  remainderman  comes  on  the  land 
and  makes  a  feoffment  to  the  tenant  for  life,  who  accepts  livery 
thereon,  the  tenant  for  life  is  thereby  estopped  frojn  disputing  the 
seisin  in  fee  of  the  remainderman;  and  so  the  law  says,  that  such 
acceptance  of  livery  amounts  to  a  surrender  of  his  life  estate.  Again, 
if  a  t«nant  for  years  accepts  from  his  lessor  a  grant  of  a  rent,  issuing 
out  of  the  land,  and  payable  during  the  term,  he  is  thereby  estopped 
from  disputing  his  lessor's  right  to  grant  the  rent;  and  as  this  could  not 
be  done  during  his  term,  therefore  he  is  deemed  in  law  to  have  surren- 

(s)  Bolting  v.  Martin,  (1808)  1  Camp.  319;  Mollett  v.  Brayne,  (1809)  2  Camp. 
103;  11  B.  B.  676;  Thomson  v.  Wilson,  (1818)  2  Stark.  379;  20  E.  B.  696.  See  Doe 
v.  Wells,  (1839)  10  A.  &  E.  435;  8  L.  J.  Q.  B.  265;  50  B.  E.  473. 

(t)  Barrett  v.  Rolfe,  (1845)  14  M.  &  W.  348;  14  L.  J.  Ex.  308;  questioning 
Poultney  v.  Holmes,  (1733)  1  Str.  405. 

(u)  Pollock  v.  Stacy,  (1847)  9  Q.  B.  1033,  upholding  Poultney  v.  Holmes,  (1733) 
1  Str.  405.    But  see  Beardman  v.  Wilson,  (1868)  L.  B.  4  C.  B.  57 ;  38  L.  J.  C.  P.  91. 

(v)  Pollock  V.  Stacy,  supra. 

(x)  Parmenter  v.  Webber,  (1818)  8  Taunt.  593;  20  E.  B.  575;  Smith  v.  Maple- 
back,  (1786)  1  T.  E.  441 ;  7  B.  B.  750. 
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§§  1005 — 1007.]   SURRENDER  BY  OPERATION  OF  LAW. 

dered  his  term  to  the  lessor"  (y).  In  all  these  cases  no  question  of 
intention  can  arise.  The  surrender  is  not  the  result  of  intention,  but 
is  the  act  of  the  law,  and  it  takes  place  independent,  and  even  in  spite, 
of  intention  the  most  express  (a). 

§  1006.  Neither  is  it  material,  whether  the  interest  taken  by  the 
surrenderor  under  the  new  arrangement,  be  or  be  not  equivalent  to 
that  which  he  enjoyed  under  the  surrendered  term;  and,  therefore,  if 
a  lessee  for  life,  or  for  a  long  term  of  years,  accepts  from  his  landlord 
a  new  demise  for  a  shorter  period,  this  will  amount  to  a  surrender  of 
his  original  lease  (a).  At  one  time  it  was  thought  that  a  tenancy  under 
a  lease  would  be  surrendered  by  operation  of  law,  if  the  parties  were 
to  make  a  verbal  agreement,  for  a  sufficient  consideration,  that,  instead 
of  the  existing  term,  there  should  be  a  tenancy  from  year  to  year  at  a 
different  rent,  or  even  a  tenancy  at  will  (6).  This  doctrine,  however, 
has  been  much  shaken  of  late  years,  and  the  better  opinion  now  is,  that 
nothing  short  of  an  express  demise  will  operate  as  a  surrender  of  an 
existing  lease  (c).  Still,  it  is  not  necessary  that  the  new  demise  should 
in  all  events  be  incapable  of  being  defeated.  For  example,  if  a  lessee 
were  to  accept,  in  accordance  with  his  contract,  a  second  lease  voidable 
upon  condition,  this,  even  in  the  event  of  its  avoidance,  would  amount 
to  a  surrender  of  the  former  term ;  because  such  second  lease  would 
pass  ab  initio  the  actual  interest  contracted  for,  though  that  interest 
would  be  liable  to  be  defeated  at  some  future  period  (d). 

§  1007.  On  the  other  hand,  the  acceptance  of  a  void  lease,  which 
creates  no  new  estate  whatever  (e),  or  even  the  acceptance  of  a  void- 
able lease,  which,  being  afterwards  made  void  contrary  to  the  intention 
of  the  parties,  does  not  pass  an  interest  according  to  the  contract,  will 
not  operate  as  a  surrender  of  a  former  lease  (/).  Nor  will  it  make  any 
difference  in  the  consideration  of  this  question,  whether  the  surrender 
be  express  or  implied;  for  as  the  Court  of  Queen's  Bench  observed  on 

(y)  Lyon  v.  Heed,  (1844)  13  M.  &  W.  306;  13  L.  J.  Ex.  377;  67  E   R   593 
(z)  Id. 

(a)  Mellow  v.  May,  (1601)  M.  636;  recognised  by  Holroyd,  J.,  in  Hamerton  v 
Stead,  (1824)  3  B.  &  C.  482,  483 ;  3  L.  J.  (O.S.)  K.  B.  33 ;  27  R.  E.  407  ;  and  by  LeW 
B.,  in  Lynch  v.  Lynch,  (1843)  6  Ir.  L.  R.  142;  1  Wms.  Saund.  236,  c. 

(b)  See  cases  cited  in  last  note. 

(c)  Foquet  V.  Moor,  (1852)  7  Ex.  870;  22  L.  J.  Ex.  35 ;  86  R.  R.  866  •  Crowlev,  v 
Vitty,  (1852)  id.  319.  "'    ' 

(d)  Roe  V.  Abp.  of  York,  (1806)  6  East,  102 ;  8  R.  R.  413;  Doe  v.  Bridges  (1831^ 
1  B.  &  Ad.  847,  856;  9  L.  J.  (O.S.)  K.  B.  113;  35  R.  R.  483;  Doe  v.  Poole  (1848)  11 
Q.  B.  716,  723;  17  L.  J.  Q.  B.  143;  75  E.  E.  607;  Fulmerston  v.  Steward  (1554) 
Plowd.  107  a,  per  Bromley,  C.J. ;  Co.  Lit.  45  a;  Lloyd  v.  Greaory,  (1638)  Cro  Car 
501;  Whitley  v.  Gough,  (1556)  Dyer,  140-146. 

(e)  Roe  v.  Ahf.  of  York,  supra;  explained  by  Abbott,  C.  J.,  in  Hamerton  v 
Stead,  supra;  Lynch  v.  Lynch,  supra;  Wilson  v.  Sewell,  (1766)  4  Burr  1980-  Dani' 
son  V,  Stanley,  (1768)  id.  2213.  ■  ,        u 

if)   Doe  V.  Poole,  supra;  Doe  v.  Courtenay,  (1848)  id.  702. 
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one  occasion  (g) :  — "  In  the  case  of  a  surrender  implied  by  law  from 
the  acceptance  of  a  new  lease,  a  condition  ought  also  to  be  understood 
as  implied  by  law,  making  void  the  surrender  in  case  the  new  lease 
should  be  made  void ;  and  in  ease  of  an  express  surrender,  so  expressed 
as  to  show  the  intention  of  the  parties  to  make  the  surrender  only  in 
consideration  of  the  grant,  the  sound  construction  of  such  instrument, 
in  order  to  effectuate  the  intention  of  the  parties,  would  make  that 
surrender  also  conditional  to  be  void,  in  case  the  grant  should  be  made 
void." 

§  1008.  Again,  the  mere  fact  of  a  tenant  entering  into  an  agree- 
ment to  purchase  the  estate  will  not  work  a  surrender  of  his  tenancy 
by  operation  of  law ;  because  such  a  contract  contains  an  implied  condi- 
tion that  the  landlord  should  make  out  a  good  title;  and  it  would  be 
most  unreasonable  to  suppose,  that  the  tenant  intended  absolutely 
to  surrender  an  existing  term,  while  it  was  uncertiain  whether  the 
purchase  would  be  completed  or  not  (h).  If,  however,  from  the 
peculiar  wording  of  the  agreement,  it  could  fairly  be  inferred  that  the 
tenant,  from  its  date,  was  to  be  absolutely  a  debtor  for  the  purchase- 
money,  paying  interest  upon  it,  and  to  cease  to  pay  rent,  a  tenancy 
at  will  would  probably  be  created  after  that  time;  and  the  acceptance 
of  such  new  demise  would  then  operate  as  a  surrender  of  the  former 
interest  (t).  An  agreement  between  a  landlord  and  tenant  during  the 
existence  of  a  lease,  that  the  former  should  lay  out  money  on  the 
premises,  and  the  latter  pay  an  additional  rent  in  consequence,  does 
not  create  a  new  tenancy  at  an  increased  rent,  so  as  to  amount  to  a 
surrender  of  the  old  lease  by  operation  of  law  (k). 

§  1009  (I).  The  simple  cancellation  of  a  lease,  even  though  both 
parties  consent  (m),  cannot  work  a  surrender  by  operation  of  law,  to 
divest  the  tenant's  estate,  because  the  intent  of  the  statute  is  to  take 
away  the  mode  of  transferring  interests  in  lands  by  symbols  and  words 
only,  as  formerly  used ;  and,  therefore,  a  surrender  by  cancellation, 
which  is  but  a  sign,  is  also  taken  away ;  though  a  symbolical  surrender 
may  perhaps  be  still  recognised  in  certain  cases  as  the  basis  of  equit- 
able relief  (n).     It  would  seem  that  this  rule  equally  applies,  whether 

(3)  Doe  V.  Courtenay,  (1848)  11  Q.  B.  712;  17  L.  J.  Q.  B.  151;  75  E.  E.  600; 
overruling  Due  v.  Forwood,  (1842)  3  Q.  B.  627;  11  L.  J.  Q.  B.  321;  61  E.  E.  339. 

(h)  Doe  V.  Stanion,  (1835)  1  M.  &  W.  695,  701;  5  L.  J.  Ex.  253;  46  K.  R.  464; 
Tarte  v.  Darby,  (1846)  5  M.  &  W.  601;  15  L.  J.  Ex.  326. 

(t)    (1836)  1  M.  &  W.  701. 

{k)  Donellan  v.  Read,  (1832)  3  B.  &  Ad.  905;  1  L.  J.  K.  B.  269;  37  E.  E.  588; 
Lambert  v.  Norris,  (1837)  2  M.  &  W.  335;  6  L.  J.  Ex.  109;  46  E.  E.  618. 

(0    Gr.  Ev.  §  265,  slightly. 

(w)  Ld.  Ward  v.  Lumley ,- {I860)  5  H.  &  N.  87 ;  29  L.  J.  Ex.  322;  120  E.  E.  494. 

(n)  Magennis  v.  MacGullough,  Gilb.  Eq.  E.  236;  Roe  v.  Abp.  of  York,  supra; 
Wootley  V.  Gregory,  2  Y.  &  J.  536;  Bolton  v.  Bp.  of  Carlisle,  (1793)  2  H.  Bl 
263;  Doe  v.  Thomas,  (1829)  9  B.  &  C.  288;  7  L.  J.  (O.S.)  K.  B.  214;  32  E.  E.  680; 
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the  cancelled  deed  relates  to  things  lying  in  livery,  or  to  those  which 
lie  only  in  grant  (o).  Neither  will  the  fact  of  the  deed  being  found 
cancelled  in  the  possession  of  the  lessor,  furnish  in  itself  any  presump- 
tion of  an  actual  surrender  by  deed  or  note  in  writing ;  though  it  may 
be  a  circumstance  fit  for  the  consideration  of  the  jury,  if  coupled  with 
proof  that  the  lessee  has  been  out  of  possession  for  a  series  of  years, 
or  that  the  lessor's  papers  have  been  destroyed,  or  that  other  occur- 
rences have  happened,  which  might  account  for,  or  excuse,  the  non- 
production  of  the  written  surrender  (p). 

§  1010.  Though  the  doctrine  of  surrender  by  operation  of  law  was 
originally  confined  to  cases  where  the  tenant  accepted  from  his  lessor 
a  new  interest,  inconsistent  with  that  which  he  previously  had,  it  has 
by  modem  decisions  been  considerably  extended,  and  is  now  applied, 
not  only  to  the  case  where  the  second  lease  is  granted  to  the  lessee 
himself,  or  to  the  lessee  and  his  wife,  or  to  the  lessee  and  a  stranger  (q), 
but  to  any  act  done  by  the  landlord,  which  creates  a  new  interest  in 
a  third  party,  inconsistent  with  the  tenant's  former  interest;  provided 
the  tenant  and  third  party  concur  in  such  act,  and  the  former  actually 
gives  up  possession  in  consequence  of  it  (r).  Thus,  a  demise  by  the' 
lessor  to  a  stranger,  with  the  assent  of  the  lessee^  if  coupled  with  an 
actual  change  of  possession,  is  a  surrender  by  operation  of  law  of  the 
lessee's  interest,  at  least,  if  it  be  merely  a  chattel  interest  (s).  Whether 
the  same  doctrine  would  apply  to  a  case  where  the  former  lessee  had 
a  freehold  interest  may  admit  of  some  doubt.  In  Lynch  v.  Lynch  (t), 
the  Irish  Court  of   Exchequer  held  that  it  would,   but  that  decision 

Walker  v.  Richardson,  (1837)  2  M.  &  W.  882?  6  L.  J.  Ex.  229;  46  E.  E.  782;  Natch- 
holt  V.  Porter,  (1689)  2  Vern.  112;  Bob.  on  Frauds,  251,  252;  id.  248,  249;  Holbrook 
V.  Tirrell,  (1829)  9  Pick.  105  (Am.). 

(o)  Bolton  V.  Bp.  of  Carlisle,  supra;  Walker  v.  Richardson,  supra. 

(p)  Doe  V.  Thomas,  supra;  Walker  v.  Richardson,  supra.    Ante,  §  138. 

{q)  Shep.  Touch.  301;  Hamerton  v.  Stead,  (1824)  3  B.  &  C.  478;  3  L  J  (OS) 
K.  B.  33;  27  E.  E.  407. 

(r)  Thomas  v.  Cook,  (1818)  2  Stark.  408;  20  E.  E.  374;  Stone  v.  Whiting,  (1817) 
2  Stark.  235;  19  E.  E.  710;  Dodd  v.  Acklom,  (1843)  6  Man.  &  G.  672;  13  L.  J.  C.  P. 
11;  64  E.  E.  838;  Lynch  v.  Lynch,  (1843)  6  Ir.  L.  E.  131;  Walker  v.  Richardson, 
supra;  Damson  v.  Gent,  (1856)  26  L.  J.  Ex.  122;  1  H.  &  N.  744;  108  E.  E.  804;' 
Grimman  v.  Legge,  (1828)  8  B.  &  C.  324;  6  L.  J.  (O.S.)  K.  B.  321;  32  E.  E.  398; 
Bees  V.  Williams,  (1835)  2  Cr.  M.  &  E.  581;  41  E.  E.  794;  Graham  v  Whichelo 
(1832)  1  Cr.  &  M.  188;  2  L.  J.  Ex.  70;  38  E.  E.  605;  Reeve  v.  Bird,  (1834)  1  Cr' 
M.  &  E.  31;  3  L.  J.  Ex.  282;  Hall  v.  Burgess,  (1826)  5  B.  &  C.  332;  4  L.  J.  (OS) 
K.  B.  172;  Nickells  v.  Atherstone,  (1847)  10  Q.  B.  944;  16  L.  J.  Q.  B  371  •  74  E  E 
556;  Af 'Donne!!  V.  Pope,  (1852)  9  Hare,  705.  

(s)  Cases  cited  in  last  note.  In  Doe  v.  Wood,  (1845)  14  M.  &  W.  682  ■  15  L.  J. 
Ex.  41;  69  E.  E.  781,  M.,  tenant  from  year  to  year  to  B.,  died,  leaving  his' widow  iii 
possession.  A.,  some  time  after,  took  out  administration,  but  the  widow  continued 
in  possession  paying  rent  to  B.  within  A.'s  knowledge,  and  A.  not  objecting.  Held 
that  these  facts  did  not  amount  to  a  surrender  on  A.'s  part,  by  operation  of  law  and' 
ionsequently,  that  A.,  on  proof  of  M.'s  tenancy  and  death,  and  his  own  title  as  admin- 
istrator, could  recover  in  ejectment  against  the  widow. 

(t)  (1843)  6  Ir.  L.  E.  131. 
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has  been  much  shaken,  if  not  overruled,  by  Lord  St.  Leonards,  in  the 
case  of  Creagh  v.  Blood  (u).  Although  a  parol  licence  to  quit,  even 
when  followed  by  an  actual  quitting,  will  not  of  itself  operate  as  a 
surrender  of  the  tenant's  interest  (v);  yet  if  the  tenant,  in  pursuance 
of  such  a  licence,  gives  up  possession,  and  the  landlord  accepts  it,  the 
licence,  coupled  with  the  change  of  possession,  will  amount  to  a 
surrender  by  operation  of  law,  and  the  landlord  will  not  be  able  to 
recover  any  rent  becoming  due  after  his  acceptance  of  the 
possession  {x). 

§  1011.  The  modem  extension  of  this  doctrine  of  surrender,  as 
explained  in  the  early  part  of  the  preceding  section,  has  been  ques- 
tioned by  Lord  Wensleydale,  who  has  suggested  that  the  cases  on 
which  it  rests  may  be  supported  on  the  ground,  that  the  occupation 
of  the  premises  by  the  landlord's  new  tenants  might  "have  the  effect 
of  eviction  by  the  landlord  himself,  in  superseding  the  rent  or  com- 
pensation for  use  and  occupation  during  the  continuance  of  that  occu- 
pation "  (y).  Several  of  the  cases  may  certainly  be  explained  in  this 
manner;  and  one  was  expressly  decided  on  a  somewhat  similar 
ground  (z);  but  in  Thomas  v.  Cook  (a),  which  is  the  leading  authority 
on  the  subject,  this  point  was  neither  suggested  in  argument,  nor 
alluded  to  by  the  court;  and  in  Lynch  v.  Lynch  (b),  which  was  much 
discussed  in  Ireland,  the  point  could  not  have  been  taken  at  all,  it 
being  an  action  of  ejectment  brought  by  the  former  lessees  for  life, 
against  the  party  who,  with  their  consent,  had  been  substituted  in 
their  place  by  the  landlord.  Moreover,  the  Court  of  Queen's  Bench  (c), 
and  the  Court  of  Exchequer  also  (d),  have  declared  their  dissent  from 
the  line  of  argument  advanced  by  Lord  Wensleydale,  and  have  con- 
firmed the  rule  laid  down  in  Thomas  v.  Cook. 

§  1012.  On  the  whole  it  is  submitted  that  this  rule  is  good  law; 
and  that,  confined,  as  it  is,  to  cases  where  an  actual,  and  consequently 
a  notorious,  shifting  of  possession  has  occurred,  no  real  danger  need 
be  apprehended  from  its  continuance.     Its  adoption,  where  reversions 

(u)  (1845)  3  Jo.  &  Lat.  133,  161. 

(t))  Mollett  v.  Brayne,  (1809)  2  Camp.  103;  11  B.  E.  676.  See,  also,  Doe  v.  Mil- 
ward,  (1838)  3  M.  &  W.  328  i  7  L.  J.  Ex.  57 ;  49  E.  E.  621;  and  Johnstone  v.  Hudle- 
stone,  (1825)  4  B.  &  C.  922;  4  L.  J.  (O.S.)  K.  B.  71;  28  E.  E.  505. 

(x)  Grimman  v.  Legge  supra;  Dodd  v.  Acklom,  supra;  Phene  v.  Popplewell, 
(1862)  31  L.  J.  C.  P.  235 ;  12  C.  B.  (N.S.)  334 ;  133  E.  E.  355 ;  Whitehead  v.  Clijford, 
(1814)  5  Taunt.  518;  15  E.  E.  579.  See  Cannan  v.  Hartley,  (1850)  9  C.  B.  634;  19 
L.  J.  C.  P.  323 ;  82  E.  E.  478 ;  Oastler  v.  Henderson,  (1877)  46  L.  J.  Q.  B.  607 ;  2 
Q.  B.  D.  575. 

(y)  Lyon  v  Reed,  (1844)  13  M.  &  W.  309,  310;  13  L.  J.  Ex.  377;  67  E.  E.  593. 

(z)  Gore  v.  Wright,  (1838)  8  A.  &  E.  118 ;  7  L.  J.  Q.  B.  147 ;  47  E.  E.  520. 

(a)  (1818)  2  Stark.  408. 

(fc)  (1843)  6  Ir.  L.  E.  131 

(c)  Nickells  V.  Atherstone,  supra. 

(d)  Davison  v.  Gent,  supra. 
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or  incorporeal  hereditaments,  which  pass  only  by  deed,  are  disposed  of, 
or  its  extension  to  cases  where  corporeal  estates  are  dealt  with  by  the 
consent  of  the  tenant,  but  where  no  actual  change  of  possession  has 
taken  place,  would  certainly  let  in  all  the  dangers  for  avoiding  which 
the  statute  was  passed;  and  here  Lord  Wensleydale  is  quite  right  in 
observing,  that  if  this  were  the  law,  it  would  very  seriously  affect  titles 
to  long  terms  of  years;  mortgage  terms,  for  instance,  in  which  it 
frequently  happens  that  there  is  a  consent,  express  or  implied,  by  the 
legal  termor  to  a  demise  from  the  mortgagor  to  a  third  person  (e). 
However,  as  this  is  not  the  law  at  present  (/),  nothing  further  need 
be  said  on  the  subject. 

§  1013.  A  surrender  by  operation  of  law  may  also  be  effected  under 
the  provisions  of  particular  Acts  of  Parliament.  For  instance,  th-3 
Bankruptcy  Act,  1914,  empowers  the  trustee  of  a  bankrupt  lessee  to 
relieve  himself  from  all  responsibiUty  under  the  lease,  by  simply  dis- 
claiming it  in  writing  under  his  hand  (g),  provided  he  do  so  with  the 
leave  (h)  of  the  Court,  within  twelve  months  aiter  his  appointment, 
and  within  twenty-eight  days  after  the  lessor  has  applied  to  him  to 
decide  whether  he  will  disclaim  or  not ;  and  upon  the  execution  of  such 
disclaimer  (?)  the  lease  is  deemed  to  have  been  surrendered  on  the  date 
of  the  disclaimer,  and  the  lessor  is  deemed  to  be  a  creditor  of  the  bank- 
rupt to  the  extent  of  any  injury  he  may  have  sustained  by  the  opera- 
tion of  this  enactment,  and  he  may  prove  the  same  as  a  debt  under 
the  bankruptcy  (fc).  The  trustee  of  a  bankrupt  may,  in  like  manner, 
get  rid  of  any  shares  or  stock  in  companies,  unprofitable  contracts,  or 
unsaleable  property,  acquired  by  him  under  the  Bankruptcy  Act,  and 
this,  too,  notwithstanding  he  may  have  taken  possession  of  such  pro- 
perty, or  exercised  any  act  of  ownership  over  it  (l).     Somewhat  similar 

(e)  Lyon  v.  Reed,  supra. 

(/)  Id.  310,  as  to  estates  lying  in  grant;  Doe  v.  Johnston,  (1825)  M'Clel.  &  Y. 
141,  as  to  the  assent  of  the  tenant,  when  not  coupled  with  change  of  possession; 
recognised  in  Dodd  v.  Acklom,  (1843)  6  Man.  &  G.  679,  682;  l'3  L.  J.  C.  P.  11;  64 
E.  E.  838.  In  Walker  v.  Richardson,  (1857)  2  M.  &  W.  882;  6  L.  J.  Ex.  229;  46 
E.  E.  782,  there  was  a  lease  of  tolls,  but  the  point  that  this  was  a  right  which  lay  in 
grant  was  never  taken. 

(g)  4  &  5  G.  5,  c.  59,  s.  54.  A  trustee,  who  has  taken  possession  of  the  leasehold 
property  of  the  bankrupt,  cannot  divest  himself  of  personal  liability  to  the  landlord 
for  the  rent,  except  in  the  mode  indicated  in  the  text.  In  re  Solomon,  ex  parte 
Dressier,  (1878)  9  Ch.  D.  252;  48  L.  J.  Bk.  20.  See,  also,  Wilson  v.  Wallani,  (1880) 
5  Ex.  D.  155;  49  L.  J.  Ex.  437;  and  Lowrey  v.  Barker,  (1880)  5  Ex.  D  170-  t9 
L.  J.  Ex.  433. 

(h)  i  Sc  5  G.  5,  c.  59,  s.  54  (3).  Leave  to  disclaim  is  not  required  in  all  cases. 
See  Bankruptcy  Eules,  E.  276. 

(s)  But  this  disclaimer  will  not  affect  the  rights  of  third  parties  ;  Ex  parte  Walton 
Re  Levy,  (1881)  17  Ch,  D.  756;  50  L.  J.  Ch.  657.    See,  also,  4  &  5  G.  5,  c.  59,  s.  54 ' 

(&)  4  &  5  G.  5,  c.  59,  8.  54  (8);  In  re  Hide,  (1871)  L.  E.  7  Ch.  i28;  41  L.  J. 
Bk.  6.  A  trustee,  after  disclaimer,  cannot  remove  fixtures.  In  re  Lavies,  ex  parte 
Stephens,  (1877)  47  L.  J.  Bk.  22;  7  Ch.  D.  127.  See  In  re  Roberts,  Ex  pake  Brook 
(1879)  10  Ch.  D.  100 ;  48  L.  J.  Bk.  22. 

(l)   4  &  5  G.  5,  c.  59,  s.  54. 

692 


MERGER  OF  ESTATES — ASSIGNMENT  BY  ACT  OP  LAW.     [§§    1013 1015. 

provisions  will  also  be  found  in  the  Irish  Bankrupt  and  Insolvent  Act, 
1857  (m),  and  the  Bankruptcy,  Ireland,  Amendment  Act,  1872  (n). 
So,  under  the  Building  Societies  Act,  1874,  the  society  may  indorse 
on  any  mortgage  given  to  them  by  a  member  a  receipt  under  their 
seal,  and  countersigned  by  the  secretary  or  manager,  and  such  receipt 
will  have  the  effect  of  vacating  the  security,  and  of  vesting  the  pror 
perty  comprised  therein  in  the  party  entitled  to  the  equity  of  redemp- 
tion, without  any  reconveyance  (o).  The  Industrial  and  Provident 
Societies  Act,  1893  (p),  and  the  Friendly  Societies  Act,  1896  (g),  also 
contain  similar  enactments. 

§  1014.  It  may  here  be  noticed  that  the  law  no  longer  allows  any 
merger  by  operation  of  law  only  of  any  estate,  the  beneficial  interest 
in  which  would  not  be  deemed  to  be  merged  or  extinguished  in 
equity  (r). 

§  1015.  With  respect  to  assignments  by  operation  of  law,  these 
may  be  effected  in  a  variety  of  ways.  For  instance,  when  a  lessor 
owner  in  fee  dies  intestate,  the  reversion,  since  the  Land  Transfer  Act, 
1897  (s),  vests  in  his  legal  personal  representative,  and  when  a  lessee 
dies  intestate,  the  lease  vests  in  his  administrator,  by  operation  of 
law.  Nay,  as  against  himself,  even  an  executor  de  son  tort  may  be 
treated  as  the  assignee  of  a  lease  (t);  and  in  all  these  cases,  when  an 
action  is  brought  against  the  legal  personal  representative  of  the  lessee, 
or  executor  de  son  tort,  it  will  probably  be  sufficient  to  charge  in  the 
statement  of  claim  that  the  reversion  or  lease  respectively  came  to  the 
defendant  "  by  assignment  thereof  then  made  "  (u).  So,  by  virtue  of 
the  Conveyancing  Act,  1881,  an  estate  or  interest  of  inheritance  in  any 
hereditaments  will,  on  the  death  of  the  trustee  or  mortgagee,  notwith- 
standing any  testamentary  disposition,  vest,  like  a  chattel  real,  in  his 
legal  personal  representative  («).  So,  the  chattels  real  of  any  womari 
married  before  the  9th  of  August,  1870  (x),  or  even  between  that 
date  and  the  1st  of  January,  1883  (y),  may  be  said,  in  the  absence  of 

(m)  20  &  21  V.  c.  60,  ss.  271,  272. 

(n)  35  &  36  V.  c.  58,  ss.  97,  98. 

(o)  37  &  38  V.  c.  42,  s.  42. 

(p)  56  &  67  V.  i;.  39,  ».  43. 

(g)  59  &  60  V.  c.  25,  s.  53  (1). 

(r)    36  &  37  V.  e.  66,  s.  25,  sub-s.  4;  40  &  41  V.  c.  57,  s.  28,  sub-s.  4,  Ir. 

(s)  60  &.  61  V.  c.  65. 

(<)  See,  however,  Stratford-upon-Avon  Corporation  v.  Parker,  [1914]  2  K.  B. 
562 ;  83  L.  J.  K.  B.  1309. 

(u)  Paull  V.  Simpson,  (1846)  9  Q.  B.  365;  15  L.  J.  Q.  B.  382;  72  E.  E.  294; 
Derisley  v.  Custanee,  (1790)  4  T.  E.  75. 

(j))  44  &  45  V.  c.  41,  a.  30. 

ix)  When  the  Married  Women's  Property  Act,  1870,  33  &  34  V.  c:  93,  came 
into  operation. 

(j)  When  the  Married  Women's  Property  Act,  1882,  45  &  46  V.  c.  75,  came 
into  operation. 
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a  settlement,  to  have  been  assigned  to  her  husband  by  operation  of 
law  (a);  though  women  married  since  the  latter  date  are  entitled  to 
hold  as  their  separate  estate  all  the  real  and  personal  property  belong- 
ing to  them  at  the  time  of  marriage  (a).  When  any  person  is  adjudged 
a  bankrupt,  his  property,  whether  real  or  personal,  in  or  out  of  Eng- 
land, present  or  future,  vested  or  contingent  (b),  becomes  vested, 
without  any  deed  of  assignment  or  conveyance,  in  the  trustee  upon 
his  appointment  (c) ;  and  on  the  death,  resignation,  or  removal  of  any 
such  trustee,  and  the  appointment  of  another  in  his  stead,  a  similar 
vesting  takes  place  (d).  So,  where  an  official  receiver  is  removed,  dies, 
or  resigns,  all  estates,  rights,  and  powers,  vested  in  him,  shall,  without 
any  conveyance  or  transfer,  vest  in  such  official  receiver  as  the  Board 
of  Trade  may  appoint  (e).  So,  under  the  Friendly  Societies  Act, 
1896,  upon  the  death,  resignation  or  removal  of  a  trustee,  the  property 
vested  in  him  vests  in  his  successor  without  conveyance  or  assign- 
ment (/).  So,  upon  the  appointment  of  an  administrator  of  convict's 
property,  all  the  estate  of  the  convict  therein  becomes  vested  in  such 
official  (g),  and  remains  so  vested  till  the  expiration  of  the  sentence, 
when  it  revests  in  the  convict  or  his  representative  (h).  It  only  remains 
to  add,  that  a  parol  assignment  by  a  sheriff  of  leasehold  premises,  taken 
in  execution  under  a  fieri  facias,  is  void  at  law,  though  the  assignee 
has  entered  and  paid  rent  to  the  head  landlord ;  and,  consequently,  the 
execution  debtor  may  still  regain  possession  of  the  premises  in  an  action 
to  recover  land  against  the  assignee  (z),  unless  the  latter  pleads  the 
facts  by  way  of  defence  on  equitable  grounds,  in  which  event  he  may 
possibly  be  enabled  to  defeat  his  opponent. 

§  1016  (fc).  The  Statute  of  Frauds  further  requires  that  the  declara- 
tion or  creation  of  trusts  of  land  shall  be  manifested  by  some  writing, 
signed  by  the  party,  "  who  is  by  law  enabled  to  declare  such  trust  "  (?) ; 
and  that  all  grants  and  assignments  of  any  such  trust  shall  also  be  in 

(z)  See  Ashworth  v.  Outram,  (1877)  5  Ch.  D.  923;  46  L.  J.  Ch.  687. 

(0)  45  &  46  V.  c.  75,  ss.  1,  2. 

(6)  4  &  5  G.  5,  c.  59,  a.  167.  See  Stantcm  v.  Collier,  (1854)  3  B.  &  B.  274;  -23 
L.  J.  q.  B.  116;  97  E.  E.  465;  Beckham  v.  Drake,  (1847)  2  H.  L.  C.  579;  81  E.  B. 
301 ;  Rogers  v.  Spence,  (1846)  12  CI.  &  P.  700 ;  69  E.  E.  169 ;  Herbert  v.  Sayer,  (1844) 
5  Q.  B.  965;  12  L.  J.  Q.  B.  286;  Jackson  v.  Burnham,  (1852)-$  Ex.  173;  22  L  J 
Ex.  13;  91  E.  E.  421. 

(c)  4  &  5  G.  5,  c.  59,  s.  53.    See,  as  to  the  Irish  law,  20  &  21  V.  c.  60,  ss.  267,  268. 

(d)  4  &  5  G.  5,  c.  59,  s.  53  (3).    See,  as  to  the  Irish  law,  20  &  21  V.  c   60   bb  '  267 
268;  35  &  36  V.  c.  58,  s.  121  (5). 

(e)  Bankruptcy  Eules,  E.  307,  sub-s.  2. 
(/)   59  &  60  V.  c.  25,  3.  50. 

(g)  33  &  34  V.  c.  23,  s.  10. 

(h)  S.  18. 

(i)    Doe  V.  Jones,  (1842)  9  M.  &  W.  372 ;  11  L.  J.  Ex.  50 ;  60  E.  E.  765. 

(k)  Gr.  Ev.  §  266,  in  part. 

(0  These  words  refer  to  the  beneficial,  and  not  to  the  mere  legal,  owner  of  the 
estate.  Tiemey  v.  Wood,  (1854)  19  Beav.  330;  23  L.  J.  Ch.  895;  105  E.  E.  164- 
Kronheim  v.  Johnson,  (1877)  7  Ch.  D.  60,  per  Fry,  J.  i  47  L.  J.  Ch.  132. 
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writing,  signed  in  the  same  manner  (m).  The  statute  does  not  require 
that  the  trust  itself  should  be  created  by  writing;  but  only  that  it 
should  be  manifested  by  writing;  plainly  meaning  that  documentary 
evidence  should  be  forthcoming,  to  prove  first  the  existence,  and  next 
the  nature  of  the  trust  (n).  A  letter  acknowledging  the  trust,  and  d. 
fortiori,  an  admission  in  an  answer  in  Chancery,  has  therefore  been 
deemed  sufficient  to  satisfy  the  statute  (o).  An  employment  by  a 
person  of  another  to  bid  for  him  at  an  auction  is  within  the  statute  (p). 
Declarations  of  trust  otherwise  than  of  land  are  not  required  to  be  so 
evidenced  (g),  and  may  be  shown  in  various  ways  (r). 

§  1017  (s).  Resulting  trusts,  or  those  which  arise  by  implication  of 
law,  are  specially  excepted  from  the  operation  of  the  Act  (i).  Trusts 
of  this  sort  arise  in  three  cases.  First,  where  the  estate  is  purchased 
in  the  name  of  one  person,  but  the  purchase-money  is  paid  by 
another  (u) ; — and  here,  it  matters  not  whether  the  legal  estate  be 
freehold,  copyhold,  or  leasehold;  whether  it  be  taken  in  the  names 
of  the  purchaser  and  others  jointly,  or  in  the  names  of  others,  without 
that  of  the  purchaser;  or  in  one  name,  or  in  several,  jointly,  or  succes- 
sive; but  in  all  cases  the  trust  will  result  to  the  man  who  advances 
the  purchase-money  {v),  unless  such  a  resulting  trust  would  break  in 

(»i)  29  C.  2,  c.  3,  s.  7,  enacts,  that  "all  declarations  or  creations  of  trusts  or 
confidences,  of  any  lands,  tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void  and  of  none 
effect."  S.  8  provides,  that  ''  where  any  conveyance  shall  be  made  of  any  lands  or 
tenements  by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by  the  implica- 
tion or  construction  of  law,  or  be  transferred  or  extinguished  by  an  act  or  operatioa 
of  law,  then,  and  in  every  such  case,  such  trust  or  confidence  shall  be  of  the  like  force 
and  effect  as  the  same  would  have  been  if  this  statute  had  not  been  made;  anything 
hereinbefore  contained  to  the  contrary  notwithstanding."  S.  9  enacts,  that  "  all 
grants  and  assignments  of  any  trust  or  confidence  shall  likewise  be  in  writing,  signed 
by  the  party  granting  the  same,  or  by  such  last  will  or  devise,  or  else  shall  likewise  be 
utterly  void  and  of  none  effect."  See  the  corresponding  Irish  Act  of  7  W.  3,  c.  12, 
ss.  10,  11,  12. 

(n)  Smith  v.  Matthews,  (1861)  30  L.  J.  Ch.  445.  See  Booth  v.  Turle,  (1873) 
L.  E.  16  Eq.  182. 

.(o)  Forster  v.  Hale,  (1798)  3  Ves.  696,  707;  4  E.  E.  128;  Randall  v.  Morgan, 
(1805)  12  Ves.  67;  8  E.  E.  289;  Eob.  on  Frauds,  95;  3  Sug.  V.  &  P.  252,  700; 
4  Kent,  Com.  305. 

(p)  James  v.  Smith  (1890)  63  L.  T.  524. 

(5)  See,  as  to  these,  notes  in  White  and  Tudor's  Leading  Cases;  as  to  executed 
and  executory  trusts,  to  Glenorchy  v.  Bosvilla,  (1733)  Cases  Temp,  Talbot  3;  as  to 
voluntary  trusts,  to  Ellison  v.  Ellison,  (1802)  6  Ves.  656;  6  E.  E.  19;  as  to  construc- 
tive trusts,  to  Keech  v.  Sandford  (1776)  Sel.  Cases  in  Ch.  61;  as  to  resulting  trusts, 
to  Dyer  v.  Dyer  (1788)  2  Cox  C.  C.  92;  2  E.  E.  14. 

(r)  In  re  Vernon,  Ewens  &  Co.  (1886)  32  Ch.  D.  165 ;  56  L.  J.  Ch.  12. 

(s)  Gr.  Bv.   §  266,  in  part. 

(t)  See  last  note  but  four. 

(u)  Lloyd  v.  SfilUt,  (1740)  2  Atk.  150,  per  Ld.  Hardwioke. 

(b)  Dyer  v.  Dyer,  supra;  3  Sug.  V.  &  P.  252,  701;  Wray  v.  Steele,  (1814)  2  Ves. 
&  B.  388;  13  E.  E.  124;  Baxter  v.  Brown,  (1845)  7  Man.  &  G.  215;  14  L.  J.  C.  P. 
193;  66  E.  E.  706. 
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upon  the  policy  of  some  statute  (x),  or  unless  the  purchase  be  effected 
by  a  father  (y),  or  perhaps  a  mother  (z),  in  the  name  of  an  unprovi- 
sioned  child,  legitimate  or  illegitimate  (a),  or  in  the  joint  names  of  the 
purchaser  and  such  child  (b),  or  of  such  child  and  another  person  (c). 
In  the  case  of  the  purchase  by  a  parent,  >he  trust,  in  the  absence  of 
clear  evidence  to  the  contrary  (d),— and  the  parent's  subsequent 
declarations  cannot  furnish  such  evidence  (e), — will  not  be  deemed  a 
resulting  trust  for  the  purchaser,  but  a  gift  or  advancement  for  the 
child  (/) ;  because  parents  are  bound  in  conscience  to  provide  for  their 
children  (g).  Eesulting  trusts  will  arise,  secondly,  where  a  conveyance 
is  made  in  trust,  declared  only  as  to  part,  and  the  residue  remains 
undisposed  of,  nothing  being  declared  respecting  it;  and  thirdly,  in 
cases  of  fraud  (h). 

§  1018.  In  all  these  cases  it  appears  now  to  be  generally  conceded, 
that  parol  evidence, — though  received  with  great  caution,  and  not 
deemed  sufficient  unless  of  a  clear  character  («), — is  admissible  to 
establish  the  collateral  fact-s  (not  contradictory  to  the  deed,  unless  in 
the  case  of  fraud),  from  which  a  trust  may  legally  result  (fc) ;  and  that 
it  makes  no  difierence  as  to  its  admissibility  whether  the  nominal  pur- 
chaser be  living  or  dead  (Z).     It  has,  indeed,  been  doubted  whether 


(x)  Ex  parte  Houghton,  (1810)  17  Ves.  251;  11  B.  R.  73;  Bedington  v.  Redington, 
(1794)  3  Eidg.  P.  C.  106. 

(y)  The  doctrine  probably  extends  to  a  purchase  by  any  person  who  stands  in  loco 
parentis:  Powys  v.  Mansfield,  (1836)  3  Myl.  &  Cr.  359;  7  L.  J.  Ch.  9;  45  E.  E.  277, 
per  Ld.  Cottenham. 

(z)  But,  in  the  case  of  a  mother,  the  equitable  presumption  must  be  supported  by 
some  evidence  of  intention,  Bennet  v.  Bennet,  (1870)  10  Ch.  D.  474,  per  Jessel,  M.E., 
commenting  on  Sayre  v.  Hughes,  (1868)  5  Eq.  376;  37  L.  J.  Ch.  401;  and  In  re  De 
Visme,  (1864)  2  De  Gex,  J.  &  S.  17;  33  L.  J.  Ch.  332;  139  E.  E.  7. 

(a)  Beckford  v.  Beckford,  (1774)  Lofft.  490;  3  Sug.  V.  &  P.  262.  See  Soar  v. 
Foster,  (1858)  4  K.  &  J.  152;  116  E.  E.  280;  Tucker  v.  Burrow,  (1865)  34  L.  J.  Ch.' 
478;  2  H.  &  M.  516;  144  E.  E.  245. 

(b)  Fox  V.  Fox,  (1863)  15  Ir.  Ch.  E.  89;  Sidmouth  v.  Sidmouth,  (1840)  2  Beav. 
447;  9  L.  J.  Ch.  282;  60  E.  E.  235. 

(c)  Lamplugh  v.  Lamplugh,  (1709)  1  P.  Wms.  112. 

(d)  Stock  v.  M'Avoy,  (1872)  15  Eq.  56;  42  L.  J.  Ch.  230. 

(e)  O'Brien  v.  Sheil,  (1873)  I.  E.  7  Eq.  255. 

(/)  See  Forrest  v.  Forrest,  (1865)  34  L.  J.  Ch.  428;  146  E.  E.  685;  Hepworth  v. 
Hepworth,  (1870)  11  Eq.  10;  40  L.  J.  Ch.  111. 

ig)  3  Sug.  V.  &  P.  262,  703.  See  Devoy  v.  Devoy,  (1858)  2  Sm.  &  G.  403;  Jeans  v 
Cooke,  (1857)  24  Beav.  513;  27  L.  J.  Ch.  202;  116  E.  E.  202;  Dumper  v.  Dumper, 
(1862)  3  Giff.  588;  133  E.  E.  187;  Williams  v.  Willianu,  (1863)  32  Beav  370-  138 
R.  E.  766. 

(h)  Lloyd  V.  Spillet,  (1740)  2  Atk.  150,  per  Ld.  Hardwicke. 

(i)  Wilkins  v.  Stephens,  (1842)  1  Y.  &  C.  C.  C.  431 ;  Groves  v  Groves  (1829) 
■3  y.  &  J.  170;  32  E.  E.  782. 

(k)  Marshal  v.  Crutwell,  (1876)  20  L.  E.  Eq.  328 ;  44  L.  J.  Ch.  604. 

(J)  3  Sug.  V.  &  P.  257—260,  701 ;  2  Story,  Eq.  Jur.  §  1201,  n. ;  Lench  v.  Lench 
(1805)  10  Ves.  517  ;  3  Law  Mag.  131—139 ;  4  Kent,  Com.  305  ;  Boyd  v.  M'  Lean,  (1815)  1 
Johns.   Ch.  E.   682 ;  Pritchard  v.   Brown,   (1828)  4  New  Hampa.   307 ;   Goodwin  v 
Hubbard,  (1818)  16  Mass.  218,  n.  by  Mr.  Band. 
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parol  evidence  is  admissible  against  the  answer  of  the  trustee  denying 
the  trust  (m) ;  but  no  good  reason  can  be  given  for  entertaining  such  a 
doubt  (n).  As  a  resulting  trust  may  be  established  by  parol  evidence, 
it  may  also,  notwithstanding  the  statute,  be  rebutted  by  the  same 
species  of  proof;  and,  therefore,  parol  evidence  will  be  admitted  to 
prove  the  purchaser's  intention,  that  the  person  to  whom  the  convey- 
ance was  made  should  take  beneficially  (o).  Nay,  if  the  circumstances 
be  such  as  to  render  it  probable  that  a  gift  was  really  intended,  the 
presumption  of  a  resulting  trust  may  be  effectually  rebutted  even  by 
the  sole  testimony  of  the  party  interested  in  supporting  the  gift  (p). 

§  1019.  Section  4  of  the  same  statute  {q), — which,  like  section  1,  as 
before  stated  (r),  would  seem  to  be  inapplicable  to  deeds  (s), — enacts, 
that  no  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate ;  or  any  person  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another;  or  upon  any  agreement  made  in 
consideration  of  marriage;  or  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them;  or 
upon  any  agreement  that  is  not  to  be  performed  within  one  year  from 
the  making  thereof;  unless  the  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised  (t). 

§  1020.  The  provisions  of  section  17  of  the  Statute  of  Frauds  have 
been  repealed  by  the  Sale  of  Goods  Act,  1893  (m).  The  last-mentioned 
Act  provides  (v)  that  the  contract  for  the  sale  of  any  goods  (a;)  of  the 


(m)3  Sug.  V.  &  P.  256,  25Y,  702. 

(n)  3  Law  Mag.  136—138;  Bartlett  V.  Pickersgill,  (1759)  4  East,  677,  n.,  per 
Henley,  L.K. 

(o)  3  Sug.  V.  &  P.  260;  Edwards  v.  Edwards,  (1836)  2  Y.  &  C.  123;  6  L.  J.  Ex. 
Eq.  79;  47  R.  E.  372;  Brady  v.  Cubitt,  (1778)  1  Doug.  31,  39;  Beecher  v.  Major, 
(1865)  2  Dr.  &  Sm.  431;  Goodright  v.  Hodges,  (1773)  2  East,  534,  n. 

(p)  Fowkes  V.  Pascoe,  (1875)  L.  E.  10  Ch.  348 ;  44  L.  J.  Ch.  367. 

(g)  29  C.  2,  0.  3;  s.  7  of  7  W.  3,  c.  12,  Ir.,  corresponds  with  this  sect. 

(r)  Ante,  §  1001. 

(s)  Cherry  v.  Heming,  (1849)  4  Ex.  631 ;  19  L.  J.  Ex.  63 ;  80  E.  E.  733. 

(i)  As  to  the  meaning  of  these  last  words,  see  N orris  v.  Cooke,  (1857)  30  L.  T. 
224  (Ir.);  Smith  v.  Wehster,  (1876)  45  L.  J.  Ch.  528;  3  Ch.  D.  49;  Griffiths  Cycle 
Corpn.  V.  Humber  d  Co.,  [1899]  2  Q.  B.  414;  68  L.  J.  Q.  B.  959. 

(«)  56  &  57  V.  c.  71,  s.  60. 

(v)  S.  4  a). 

(x)  The  Statute  of  Frauds  here  added,  "wares  or  merchandise."  By  its  inter- 
pretation clause  (s.  62),  the  word  "  goods  "  in  the  Sale  of  Goods  Act  includes  "  all 
chattels  personal  other  than  things  in  action  and  money,  and  in  Scotland  all  corporeal 
moveables  except  money.  The  term  includes  emblements,  industrial  growing  crops, 
and  things  attached  to  or  forming  part  of  the  land  which  are  agreed  to  be  severed 
before  sale  or  under  the  contract  of  sale." 
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value  (i/)  of  ten  pounds  or  upwards,  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  contract, 
or  in  part  payment,  or  unless  some  note  or  memorandum  in  writing 
of  the  contract  be  made  and  signed  by  the  party  (»)  to  be  charged,  or 
his  agent  (a)  in  that  behalf.  It  is  expressly  provided  (b)  that  these 
provisions  of  the  Sale  of  Goods  Act  shall  extend  to  every  such  contract, 
"  notwithstanding  that  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act 
may  be  requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery." 

§  1021.  The  meaning  of  section  4  of  the  Statute  of  Frauds  is  sub- 
stantially the  same  (c)  as  that  of  section  4  of  the  Sale  of  Goods  Act. 
To  satisfy  either  enactment,  the  consideration  for  the  agreement  in 
the  one  case,  and  for  the  bargain  (d)  in  the  other,  must, — except  in  the 
case  of  a  special  promise  made  by  one  person  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  (e), — appear  expressly  or  impliedly 
in  writing  signed  by  the  party  to  be  charged,  or  by  his  agent.  This 
rule  applies,  not  only  to  bargains  for  the  sale  of  goods,  to  agreements 
upon  consideration  of  marriage  (/),  to  contracts  for  the  sale  or  lease  of 

(y)  The  Statute  of  Frauds  here  said,  "  for  the  price  of  ten  pounds  or  upwards." 
The  changed  language  is  not  important,  in  view  of  the  change  made  by  Lord  Tenter- 
den's  Act  as  long  ago  as  1828,  and  sub-s.  2  of  8.  4. 

(z)  A.  signed  a  contract  to  buy  a  ship  of  B.  B.  altered  the  contract,  signed  it,  and 
returned  it  to  A.,  who  thereupon  assented  by  parol  to  the  alteration,  but  did  not  re-sign 
the  document.  Held,  that  the  statute  was  satisfied  :  Steward  v.  Eddowes,  (1874) 
L.  E.  9  C.  P.  311;  43  L.  J.  G.  P.  204. 

(a)  One  party  to  a  contract  cannot  sign  the  name  of  the  other  as  his  agent,  so  as 
to  bind  him  within  the  statute;  Sharman  v.  Brandt,  (1871)  L.  R.  6  Q.  B.  720;  40 
L.  J.  Q.  B.  312.  Neither,  in  the  absence  of  express  authority,  can  the  vendor's  trav- 
eller sign  the  bargain  in  the  purchaser's  name  as  his  agent.  Murphy  v.  Boese,  (1875) 
L.  E.  10  Ex.  126 ;  44  L.  J.  Ex.  40.    See  post,  §  1109. 

(b)  56  &  57  V.  u.  71,  repealing  (s.  60)  and  re-enacting  (s.  4,  sub-s.  2)  a  similar 
provision  originally  contained  in  Lord  Tenterden's  Act  of  1828  (9  G.  4,  c.  14,  s.  71, 
and  extended  to  Ireland  by  7  W.  3,  c.  12,  s.  21. 

(c)  Kenworthy  v.  Schofield,  (1824)  2  B.  &  C.  947. 

(d)  The  price  must  be  stated  if  actually  agreed  :  Elmore  v.  Kingscote,  (1826)  5 
B.  &  C.  583 ;  29  E.  E.  341 ;  but  not  if  the  sale  is  for  an  implied  reasonable  price  : 
Hoadley  v.  M'Laine,  (1834)  10  Bing.  482;  3  L.  J.  C.  P.  162;  88  R.  E.  510;  Egerton 
v.  Mathews,  (1805)  6  Bast,  307;  8  E.  R.  489.  See  Jenkins  v.  Reynolds,  (1821)  3 
B.  &  B.  21;  Hunt  v.  Hunt,  (1809)  6  Mass.  360  (Am.).  By  the  sale  of  Goods  Act  it 
is  provided,  s.  8;  "  (1)  The  price  in  a  contract  of  sale  may  be  fixed  by  the  contract, 
or  may  be  left  to  be  fixed  in  manner  thereby  agreed,  or  may  be  determined  by  the 
course  of  dealing  between  the  parties.  (2)  Where  the  price  is  not  determined  in  accord- 
ance with  the  foregoing  provisions,  the  buyer  must  pay  a  reasonable  price.  What 
is  a  reasonable  price  is  a  question  of  fact  dependent  on  the  circumstances  of  each 
particular  case." 

(e)  As  to  this  see  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  V.  c.  97) 
s.  3,  cited  post,  §  1080. 

(/)    See  Saunders  v.  Cramer,  (1842)  3  Dr.  &  W.  87. 
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lands,  and  to  agreements  not  to  be  performed  within  a  year  (g);  but 
also  to  special  promises  made  by  executors  or  administrators  to  answer 
damages  out  of  their  own  estate.  The  judges  have  established  this 
doctrine  with  the  view  of  efiectuating  the  object  of  the  statute;  but 
those  who  have  watched  its  operation  cannot  fail  to  have  observed, 
that,  instead  of  preventing,  it  has  increased  to  a  great  extent,  the  com- 
mission of  fraud. 

§  1022.  At  present,  however,  the  rule  prevails  in  full  force  both 
in  England  and  in  Ireland,  the  only  recognised  qualification  of  it  being 
that  the  consideration  need  not  be  stated  on  the  face  of  the  written 
memorandum  in  express  terms;  but  that  it  will  suffice  if  it  can  be 
collected,  not  indeed  by  mere  conjecture  however  plausible  (/^),  but  by 
fair  and  reasonable,  if  not  necessary,  intendment  from  the  whole  tenor 
of  the  writing  (i). 

§  1024.  It  is  further  essential  to  the  validity  of  the  written  docu- 
ment, that  all  the  material  terms  of  the  contract  (fc),  and  the  pro- 
mise (I),  should  be  stated  therein,  either  directly  or  by  reference  [m). 
For  example,  an  agreement  for  a  lease  must  contain  all  the  essential 
terms  of  the  lease;  and  therefore,  if  the  court  cannot  discover  from  it 
at  what  date  the  tenancy  is  to  commence,  the  document  will  be  re- 
jected as  not  satisfying  the  requirements  of  the  statute  (n-).  Still  any 
memorandum  will  suffice,  which,  employing  mere  general  language, 
without  condescending  to  minute  particulars,  contains  all  that  leads 
to  future  certainty.  For  instance,  if  a  man  undertakes  in  writing  to 
purchase  a  particular  article  at  a  named  price,  this  will  satisfy  the 
statute,  though  it  be  agreed  at  the  same  time  that  the  article  in  ques- 
tion shall  have  some  alteration  or  addition  made  to  it  before  delivery  (o). 

(9)  Lees  v.  Whitcomb,  (1828)  5  Bing.  34;  6  L.  J.  (O.S.)  C.  P.  213;  30  E.  E.  539; 
Sykes  v.  Dixon,  (1839)  9  A.  &  E.  693 ;  8  L.  J.  Q.  B.  102 ;  48  E.  E.  644 ;  Sweet  v.  Lee, 
(1841)  3  Man.  &  G.  466;  60  E.  E.  546. 

(h)  Hawes  v  Armstrong,  (1835)  1  Bing.  N.  C.  766;  James  v.  Williams,  (1834) 
5B.  &  Ad.  1109;  3  Ij.  J.  K.  B.  97;  Raikes  v.  Todd,  (1838)  8  A.  &  E.  855;  8  L.  J. 
Q.  B.  35 ;  47  E.  E.  751. 

(i)  Joint  V.  Mortyn,  (1823)  2  Fox  &  Sm.  4;  Saunders  v.  Cramer,  (1842)  3  Dr.  & 
W.  87;  Price  v.  Richardson,  (1845)  15  M.  &  W.  540;  15  L.  J.  Ex.  345;  Caballero 
V.  Slater,  (1854)  14  C.  B.  300;  23  L.  J.  C.  P.  677;  98  E.  E.  637. 

{k)  Archer  v.  Baynes,  (1850)  5  Ex.  625;  20  L.  J.  Ex.  54;  82  E.  E.  792;  Wood  v. 
Midgley,  (1854)  5  De  G-ex,  M.  &  G.  41;  23  L.  J.  Ch.  553;  104  E.  E.  18;  Holmes  v. 
Mitchell,  (1859)  28  L.  J.  C.  P.  301;  7  C.  B.  (N.S.)  361;  121  E.  E.  536. 

(l)  Carroll  v.  Cowell,  (1838)  1  Jebb.  &  Sy.  43;  Morgan  v  Sykes,  cited  in  argu- 
ment in  Coats  v.  Chaplin,  (1842)  3  Q.  B.  486 ;  11  L.  J.  Q.  B.  315 ;  61  E.  E.  267. 

(m) "  I  admit  that  an  agreement  is  not  perfect,  unless  in  the  body  of  it,  or  by 
necessary  inference,  it  contains  the  names  of  the  two  contracting  parties,  the  subject 
matter  of  the  contract,  the  consideration,  and  the  promise,"  per  Tindal,  C.  J.,  in 
Laythoarp  v.  Bryant,  (1836)  2  Bing.  N.  C.  742;  6  L.  J.  C.  P.  217;  42  E.  E.  709. 

(n)  Marshall  v.  Berndge,  51  L.  J.  Ch.  329;  (1882)  19  Ch.  D.  223;  In  re  Lander 
and  Bagley's  Contract,  [1892]  3  Ch.  41 ;  61  L.  J.  Ch.  707. 

(o)  Sari  V.  Bourdillon,  (1856)  26  L.  J.  C.  P.  78;  1  C.  B.  (N.S.)  188;  26  L.  J. 
0.  P.  78;  107  E.  R.  624. 
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§    1024.]  WHAT    DETAILS    THE    WRITING    MUST    CONTAIN. 

So,  when  an  auctioneer  had  signed  a  memorandum,  acknowledging 
the  receipt  from  A.  B.  of  £21  as  deposit  on  property  belonging  to 
C.  D.,  purchased  at  £420  on  a  certain  day  at  a  named  place,  this  was 
held  to  be  a  sufficient  description  of  a  house  that  had  been  sold  by 
auction,  parol  evidence  being  admissible  to  identify  the  particular  pre- 
mises (p).  Where  by  a  contract  in  writing  a  vendor  agreed  to  sell 
and  a  purchaser  to  buy  "twenty-four  acres  of  land  freehold,  at  T., 
in  the  parish  of  D.,"  parol  evidence  was  admitted  to  show  what  parti- 
cular land  was  the  subject-matter  of  the  contract  (g).  Again,  if  a 
party  agrees  to  pay  rent  for  a  certain  farm  at  a  specified  sum  per 
acre  (r),  or,  in  consideration  of  forbearance,  to  pay  for  all  goods  sup- 
plied to  a  third  party  during  the  antecedent  month,  or  even  to  liquidate 
his  debt,  the  written  memorandum  need  not  specify  the  number  of 
the  acres,  the  quantity  of  the  goods,  or  the  amount  of  the  debt; 
because  each  of  these  facts  is  capable  of  being  ascertained  with  cer- 
tainty by  subsequent  inquiry  (s).  If  it  be  contended,  that  in  the  last 
instance  given  the  memorandum  is  insufficient,  as  two  or  more  debts 
may  be  owing  from  the  third  pajrty,  and  it  does  not  appear  to  which 
of  these  the  writing  applies,  the  answer  is  clear; — namely,  that  the 
court  will  not  presume  the  existence  of  more  debts  than  one,  but  will 
call  upon  the  party  impeaching  the  document  to  furnish  proof  of  that 
fact,  and,  consequently,  in  the  absence  of  such  proof,  the  maxim,  de 
non  app-arerdibus  et  de  non  existentibua  eadem  est  ratio,  will  be  held 
to  apply  (t).  Again,  the  omission  of  the  particular  mode  (w)  or  time 
of  payment,  or  even  of  the  price  itself,  does  not  necessarily  invalidate 
a  contract  of  sale  (v) ;  and  a  written  order  for  goods  ' '  on  moderate 
terms  "  will  satisfy  the  statute  (a;),  though,  if  a  specific  price  be 
agreed  upon,  it  must  be  mentioned  in  the  contract  (y).  Where  the 
memorandum  of  a  contract  for  the  sale  of  goods  omitted  all  reference 
to  the  price,  but  owing  to  part  delivery  no  memorandum  was  -neces- 
sary, the  court  allowed  the  plaintiff  to  establish  by  parol  evidence  the 
price  on  which  the  parties  had  verbally  agreed  (z). 

(p)  Shardlow  v.  Cottenll,  (1881)  51  L.  J.  Ch.  353;  20  Ch.  D.  90. 

(g)  Plant  v.  Bourne,  [1897]  2  Ch.  281;  66  L.  J.  Ch.  643. 

(r)  Shannon  ^   Bmdstreet,  (1803)  1  Sch.  &  Lef.  73;  9  E.  E.  11. 

(s)  Bateman  v.  Phillips,  (1812)  15  East,  272 ;  Shortrede  \.  Cheek,  (1834)  1  A.  &  E. 
58,  60;  3  L.  J.  K.  B.  125;  40  E.  E.  258;  Bleakley  v.  Smith,  (1840)  11  Sim.  150;  54 
E.  E.  342 ;  see  post,  §  1030. 

(t)  Shelton  v.  Braithwaite,  (1841)  7  M.  &  W.  437;  10  L.  J.  Ex.  218;  56  E.  B. 
755;  Shortrede  v.  Cheek,  supra;  Dobell  v.  Hutchinson,  (1835)  3  A.  &  E.  371;  4  L.  .1. 
K.  B.  201;  42  E.  E.  408;  Powell  v.  Dillon,  (1814)  2  Ball  &  B.  420;  Spick'emeli  v 
Hotham,  (1854)  1  Kay,  669;  101  E.  E.  804. 

(u)  Sari  V.  Bourdillon,  supra. 

(v)  Valpy  V.  Gibson,  (1847)  4  C.  B.  864 ;  16  L.  J.  C.  P.  241 ;  72  E.  E.  740. 

(x)  Ashcroft  V.  Morrin,  (1842)  4  Man.  &  G.  450;  11  L.  J.  C.  P.  265;  61  E.  E.  559. 

(y)  Elm-ore  v.  Kingscote,  (1826)  5  B.  &  C.  583 ;  29  E.  E.  341 ;  Goodman  v.  Griffiths 
(1857)  1  H.  &  N.  574;  26  L.  J.  Ex.  145;  108  E.  E.  728. 

(z)  Jeffcott  V.  North  British  Oil  Co.,  (1873)  I.  E.  8  C.  L.  17. 
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THE    WPtlTING    MUST    IDENTIFY    THE    PARTIES.     [§§    1025.    1026. 

§  1025.  The  names  of  both  contracting  parties  must  also  be  speci- 
fied, either  nominally,  or  by  description,  or  by  reference,  in  the  memo- 
randum (a),  though  on  this  point  the  courts  show  little  inclination  to 
enforce  any  strict  rule.  For  instance,  in  two  sales  of  land  by  auction, 
where  the  particulars  stated  that  the  property  was  put  up  for  sale  "  by 
direction  of  the  proprietor,"  the  requirements  of  the  fourth  section 
of  the  Act  were  held  to  be  satisfied,  so  far  as  the  description  of  the 
vendor  was  concerned  (b) ;  and  the  same  point  has  been  ruled  on  other 
occasions,  in  one  of  which  the  vendor  was  simply  described  as  "the 
executor  of  Admiral  F."  (c),  in  another  as  "trustee  selling  under  a 
trust  for  sale,"  (d)  in  another  as  "landlord"  (e).  The  description 
"  owner  "  has  also  been  held  to  be  sufficient  (/),  and  so  has  the  word 
' '  tenant ' '  where  it  can  reasonably  be  taken  that  one  of  the  parties 
signed  as  such  (g).  An  agreement  for  a  lease,  which  did  not  mention 
the  name  of  the  tenant,  but  commenced  ' '  in  consideration  of  you 
having  this  day  paid  me  the  sum  of  £50  "  was  held  to  specify  suffi- 
ciently the  proposed  tenant  upon  its  being  proved  who  in  fact  paid  the 
£50  (h).  In  a  case  where  the  defendant,  having  purchased  various 
articles  in  the  plaintiff's  shop,  signed  his  name  and  address  in  the 
' '  order-book, ' '  at  the  head  of  an  entry  which  specified  the  articles 
and  the  prices,  the  statute  was  held  to  be  satisfied,  as  the  plaintiff's 
name  was  printed  on  the  fly-leaf  of  the  book,  and  the  defendant  might 
have  seen  it  had  he  looked  for  it  (i). 

§  1026  (k).  The  written  evidence  required  by  this  and  similar 
statutes,  need  not  be  comprised  in  a  single  document,  or  be  drawn 
up  in  any  particular  form.     A  draft,  if  duly  signed,  will  suffice,  even 

(a)  Champion  v.  Plummer,  (1805)  1  Bos.  &  P.  N.  E. ;  8  E.  E.  795,  252;  Vanden- 
bergh  v.  Spooner,  (1866)  L.  E.  1  Ex.  316;  36  L.  J.  Ex.  201;  143  E.  E.  760;  Williams 
V.  Byrnes,  (1863)  1  Moore,  P.  C.  154;  138  E.  E.  487;  Warner  v.  Willington,  (1856) 
3  Drew.,  523;  25  L.  J.  Ch.  662;  106  E.  E.  416;  Wheeler  v.  Collier,  (1827)  M.  &  M. 
125 ;  Skelton  v.  Cole,  (1857)  4  De  Gex  &  J.  587 ;  Williams  v.  Lake,  (1859)  29  L.  J. 
Q.  B.  1;  2  E.  &  E.  349;  119  E.  E.  758;  Newell  v.  Radford,^  (1867)  L.  E.  3  C.  P.  52; 
37  L.  J.  C.  P.  1;  Boyae  v.  Green,  (1826)  Batty,  608;  Williams  v.  Jordan,  (1877)  46 
L.  J.  Ch.  681;  6  Ch.  D.  517. 

(b)  Rossiter  v.  Miller,  (1878)  3  App.  Gas.  1124;  48  L.  J.  Ch.  10;  Sale  v.  Lam- 
bert, (1874)  18  Eq.'l;  43  L.  J.  Ch.  470.  See  also  Commins  v.  Scott,  (1875)  L.  E. 
20  Eq.  11;  44  L.  J.  Ch.  563. 

(c)  Hood  V.  Ld.  Barrington,  (1868)  L.  E.  6  Bq.  218. 

(d)  Catling  v.  King,  (1877)  46  L.  J.  Ch.  384;  5  Ch.  D.  660. 

(e)  Coombs  v.  Wilkes,  [1891]  3  Ch.  7l ;  61  L.  J.  Ch.  42.  It  may  be  questioned 
whether  the  cases  above  cited  dispose  of  a  case  in  which  it  was  decided  that  the  mere 
term  "  vendor  "  was  not  a  sufficient  description  :  Potter  v.  Ouffield,  (1874)  L.  E.  18 
Eq.  4;  43  L.  J.  Ch.  472.  See  also  Thomas  v.  Brown,  (1876)  1  Q.  B.  D.  714;  45  L.  J. 
Q.  B.  811. 

(/)    Butcher  v.  Nash,  (1889)  61  L.  T.  72. 
ig)  Stokell  v.  Niven,  (1889)  61  L.  T.  18. 
(h)  Garr  v.  Lynch,  [1900]  1  Ch.  613;  69  L.  J.  Ch.  345. 

(t)  Sari  V.  Bourdillon,  supra.  See,  also,  Dewar  v.  Mintoft,  [1912]  2  K.  B.  373; 
81  L.  J.  K.  B.  885. 

(k)  Qv.  Bv.  §  368,  in  part. 
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§  1026.  J      CONTRACT  MADE  OUT  FROM  CORRESPONDENCE. 

where  a  more  formal  document  was  intended  (l).  It  will  suffice  if 
the  contract  can  be  plainly  made  out  in  all  its  terms  from  any  writings 
of  the  party  (m),  or  even  from  his  correspondence  (n),  provided  such 
writings  or  correspondence  contain  internal  evidence  connecting  them 
together  (o),  and  an  envelope  in  which  a  letter  has  been  enclosed  is 
sufficiently  connected  with  the  letter  to  supply  the  name  of  one  of  the 
parties  to  the  contract  (p).  A  signed  letter  will  be  sufficient,  though 
it  does  not  contain  in  itself  any  one  of  the  terms  of  the  agreement, 
if  it  distinctly  refers  to  and  recognises  any  writing  which  does  contain 
them  all  (g) :  for,  in  such  case  the  well-known  maxim  of  law,  "  verba 
illatd  inesse  videntur,"  will  be  held  to  apply  (r).  A  written  memo- 
randum, however,  which  in  any  material  point  differs  from  the  terms 
of  the  verbal  contract,  or  which  either  introduces  any  new  term,  or 
leaves  any  material  term  open  to  doubt  (s),  will  not  satisfy  the  re- 
quirements of  the  statute  (t).  Neither  will  a  letter  suffice,  which, 
instead  of  ratifying,  repudiates  the  written  but  unsigned  contract 
relied  on  (u);  though,  if  the  letter  itself  enumerates  all  the  essential 
terms  of  the  bargain,  it  will  be  sufficient,  notwithstanding  it  may  also 
contain  some  reason  for  the  non-acceptance  of  the  goods,  which  form 
the  subject-matter  of  the  contract  (v).     It  is  now  settled  law  that  a 

(1)  Gray  v.  Smith,  (1890)  43  Ch.  D.  208;  59  L.  J.  Ch.  145.  But  see  Bristol 
Aerated  Bread  Go.  v.  Maggs,  (1890)  44  Ch.  D.  616;  59  L.  J.  Ch.  472;  Bolton  v.  Lam- 
bert, (1889)  41  Ch.  D.  295 ;  58  L.  J.  Ch.  425. 

(m)  See  Shardlow  v.  Cotterill,  (1881)  61  L.  J.  Ch.  353;  20  Ch.  D.  90. 

(n)  Bellamy  v.  Debenham,  (1890)  45  Ch.  D.  481;  Allen  v.  Bennet,  (1810)  3  Taunt. 
169;  12  B.  E.  633;  Jackson  v.  Lowe,  (1822)  1  Bing.  9;  25  B.  B.  567;  PUllimore  v. 
Barry,  (1808)  1  Camp.  513;  10  E.  B.  742;  Warner  v.  Willington,  supra;  Skelton  v. 
Cole,  supra;  Dewar  v.  Mintoft,  supra. 

(o)  Secus,  if  not  connected  together  :  Taylor  v.  Smith,  (1892)  61  L.  J.  Q  B  231- 
Potter  V.  Peters,  (1895)  64  L.  J.  Ch.  357. 

(p)  Pearce  v.  Gardner,  (1897)  1  Q.  B.  688 ;  66  L.  J.  Q.  B.  457. 

(5)  Dobell  V.  Hutchinson,  supra;  Jones  v.  Victoria  Graving  Dock  Go.,  (1877)  46 
L.  J.  Q.  B.  219;  2  Q.  B.  D.  314;  Gibson  v.  Holland,  (1865)  L.  E.  1  C.  P.  1;  35  L.  J. 
C.  P.  5;  Macrory  v.  Scott,  (1850)  5  Ex.  907;  20  L.  J.  Ex.  90;  Ridgway  v.  WhaHon 
(1856)  6  H.  L.  C.  238;  27  L.  J.  Ch.  46;  108  E.  E.  88;  Baumann  v.  James,  (1863) 
Xj.  B.  3  Ch.  508;  Long  v.  Millar,  (1878)  48  L.  J.  Q.  B.  596;  4  0  P.  D.  450;  Cave  v 
Hastings,  (1881)  7  Q.  B.  T>.  125;  60  L.  J.  Q.  B.  575;  Crane  v.  Powell,  (1868)  L.  E. 
4  C.  P.  123;  38  L.  J.  M.  C.  48;  Oliver  v.  Hunting,  (1890)  44  Ch.  D.  205;  59  L.  J. 
Ch.  255. 

(r)  See  per  Parke,  B.,  in  Llewellyn  v.  Ld.  Jersey,  (1843)  11  M  &  W  189-  12 
L.  J.  Ex.  243;  63  B.  E.  569.  .  .         , 

(s)  In  Hussey  v.  Home-Payne,  (1878)  8  Ch.  D.  670;  48  L.  J.  Ch.  846,  the  C.A. 
held  that  a  proposal  to  sell,  accepted  "  subject  to  the  title  being  approved  "  was  not 
sufficient  acceptance ;  but  in  H.L.  (1879)  4  App.  Cas.  311  this  was  questioned  by  Lord 
Cairns. 

(t)  Mahalen  v.  Dublin  <£■  Chap.  Distillery  Co.,  (1877)  I.  B.  11  C.  L  83 
(«)  Archer  V.  Baynes,  (1850)  5  Ex.  625 ;  20  L.  J.  Ex.  54 ;  82  B.  E.  792  •  Richards 
v.  Porter,  (1827)  6  B.  &  C.  437;  5  L.  J.  (O.S.)  K.  B.  175;  30  B.  B.  392  •  Cooper  v 
Smith,  (1812)  15  East,  103;  13  B.  E.  397.  See  Goodman  v.  Griffiths,  (1857)  1  H  &  N 
574;  26  L.  J.  Ex.  145;  108  E.  B.  728;  Jackson  v.  Oglander.  (1865)  2  H  &  M  465- 
144  E.  B.  235.  '  '         ' 

(v)  Bailey  v.  Sweeting,  (1861)  30  L.  J.  C.  P.  150;  9  C.  B.  (N.S.)  843-  127  B   E 
896;  Wilkinson  v.  Evam,  (1866)  L.  B.  1  C.  P.  407;  35  L.  J.  C.  P.  224;'  Buxton  v. 
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LETTERS  TO  STRANGER.        [§§  1026,  1027. 

simple  acceptance  by  letter  of  a  written  offer  to  purchase  may  con- 
stitute a  contract  to  sell,  although  it  refers  to  the  preparation  of  a 
more  formal  contract;  unless,  indeed,  the  reference  be  expressed  in 
such  language  as  to  indicate  an  intention  not  to  be  bound  by  the 
bargain  until  the  formal  instrument  be  duly  executed  (x).  Still,  the 
entire  contract  must  be  collected  from  the  writings  (y);  verbal  testi- 
naony  not  being  admissible  to  supply  any  defects  or  omissions  in  the 
written  evidence  («).  But,  though  parol  evidence  cannot  be  received 
to  alter  the  terms  of  the  written  contract,  or  to  supply  any  omissions 
in  it,  such  evidence  may  be  admitted  to  show  the  situation  of  the 
parties  at  the  time  the  contract  was  made  (a),  or  to  identify  any  plans 
or  other  documents  or  things  referred  to  in  the  contract  (b);  as  also 
to  explain  the  language  employed  (c),  or,  it  seems,  even  to  fix  the 
date  at  which  it  was  committed  to  writing  (d). 

§  1027.  Again,  it  does  not  signify  to  whom  the  memorandum 
which  states  the  terms  of  the  agreement  is  addressed,  because  the 
memorandum  is  not  necessary  to  constitute  the  contract,  but  merely 
to  furnish  satisfactory  proof  of  it.  A  letter,  therefore,  addressed  to 
a  third  party  (e),  or  a  recital  of  the  arrangement  contained  in  the  will 
of  the  party  to  be  charged  (/),  or  an  answer  to  a  bill  in  Chancery  under 

Bust,  (1872)  L.  E.  7  Ex.  279;  41  L.  J.  Ex.  1;  Leather  Cloth  Co.  v.  Hieronimus, 
(1875)  L.  E.  10  Q.  B.  140;  44  L.  J.  Q.  B.  54;  Munday  v.  Asprey,  (1880)  13  Ch.  I). 
855;  49  L.  J.  Ch.  216;  Elliott  v.  Dean,  (1884)  Cab.  &  E.  283;  Dewar  v.  Mintoft, 
[1912]  2  K.  B.  373 ;  81  L.  J.  K.  B.  885. 

(x)  Bonnewell  v.  Jenkins,  (1878)  8  Ch.  D.  70;  47  L.  J.  Ch.  758;  Crossley  v. 
Maycock,  (1874)  43  L.  J.  Ch.  379;  18  Eq.  180;  Rossiter  v.  Miller,  (1878)  3  App.  Cas. 
1124;  48  L.  J.  Ch.  10;  Brien  v.  Swainson,  (1877)  1  L.  E.  Ir.  135;  Lewis  v.  Brass, 
(1878)  3  Q.  B.  D.  667. 

(y)  See  Chinnock  v.  Lady  Ely,  (1865)  4  De  Gex,  J.  &  S.  638;  146  E.  E.  495; 
Winn  V.  Bull,  (1877)  7  Ch.  D.  29 ;  47  L.  J.  Ch.  139;  Bishton  v.  Whatmore,  (1878) 
8  Ch.  D.  467;  47  L.  J.  Ch.  629;  Dolling  v.  Evans,  (1867)  36  L.  J.  Ch.  474;  Nesham 
V.  Selby,  (1872)  L.  E.  7  Ch.  406;  41  L.  J.  Ch.  551;  Peirce  v.  Corf,  (1874)  L.  E.  0 
Q.  B.  210;  43L.  J.  Q.  B.  52. 

(z)  Boydell  v.  Drummond,  (1809)  11  East,  142;  10  E.  E.  450;  Cox  v.  Middleton, 
(1855)  2  Drew,  209;  23  L.  J.  Ch.  618;  100  E.  E.  90;  Bidgway  v,  Wharton,  (1854) 
3  De  Gex,  M.  &  G.  677;  98  E.  E.  285;  Caddick  v.  Skidmore,  (1858)  2  De  Gex  &  J 
56;  27  L.  J.  Ch.  153;  119  E.  E.  21;  Fitzmaurice  v.  Bayley,  (1857)  9  H.  L.  C.  78; 
131  E.  E.  48 ;  Clarke  v.  Fuller,  (1864)  16  C.  B.  (N.S.)  24 ;  139  E.  E.  392 ;  Parkhurst  v. 
Van  Cortlandt,  fl814)  1  Johns.  Ch.  E.  280  (Am.);  Abeel  v.  Badcliff,  (1816)  13  Johns. 
297  (Am.). 

(a)  Sweet  v.  Lee,  (1841)  3  Man.  &  G.  466 ;  60  E.  E.  546. 

(b)  Horsfall  v.  Hodges,  (1824)  2  Coop.  115;  Cave  v.  Hastings,  (1881)  7  Q.  B.  D 
125;  50  L.  J.  Q.  B.  275. 

(c)  Sweet  V.  Lee,  supra.  See  Waldron  v.  Jacob,  (1871)  I.  E.  5  Eq.  131,  where 
parol  evidence  was  admitted  to  show  what  "  this  place  "  meant. 

(d)  Edmunds  v.  Downes,  (1834)  2  Cr.  &  M.  459;  3  L.  J.  Ex.  98;  39  E.  E.  813; 
Hartley  v.  Wharton,  (18401  11  A,  k  E.  934;  9  L.  J.  Q.  B.  209;  52  E.  E.  547;  Lobb 
V.  Stanley,  (1844)  5  Q.  B.  574;  13  L.  J.  Q.  B.  117. 

(e)  Longfellow  v.  Williams,  (1804)  Pea.  Ad.  C.  225;  iJo.se  v.  Cunyngliame,  (1805) 
11  Ves.  550;  Gibson  v.  Holland,  (1865)  L.  E.  1  C.  P.  1 ;  35  L.  J.  C.  P.  5. 

(/)   In  re  Hoyle,  Hoyle  v.  Hoyle,  (1892)  41  W.  E.  81;  62  L.  J.  Ch.  182 
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|§  1027 1029.]  PLACE  OF  SIGNATURE. 

the  old  forms  of  pleading,  or  an  affidavit  in  any  legal  proceeding  (g), 
or  written  and  signed  instructions  given  to  a  telegraph  clerk  for  trans- 
mission (h),  or  the  minutes  of  a  board  meeting,  signed  by  the  Chair- 
man (i);  will  suffice,  provided  the  documents  sufficiently  refer  to  the 
terms  of  the  original  verbal  promise ;  and  even,  where  the  party  to  be 
charged  had  attested  a  deed  which  recited  the  oral  agreement,  this 
was  held  to  be  sufficient,  as  it  appeared  that  in  fact  he  knew  of  the 
recital  (k).  But  a  written  memorandum,  made  after  the  action  is 
brought,  will  not  satisfy  the  statute  (I). 

§  1028.  The  place  of  signature  is  also  immaterial,  as  the  statute 
does  not  require  that  the  writing  should  be  subscribed  by  the  party 
to  be  charged,  but  merely  that  it  should  be  signed.  If,  therefore,  a 
party,  or  his  duly  authorised  agent  (m),  inserts  his  name,  either  at 
the  beginning,  or  in  the  body,  of  a  document,  for  the  purpose  of 
authenticating  or  governing  every  part  of  it,  this  will  be  equally  valid 
with  a  signature  at  the  foot  (n);  though  in  these  cases  it  will  always 
be  a  question  for  the  jury,  whether  the  party,  not  having  signed  it 
regularly  at  the  foot,  meant  to  be  bound  by  it  as  it  stood,  or  whether 
it  was  left  so  unsigned  because  he  refused  to  complete  it  (o).  Where 
an  agreement,  drawn  up  by  the  secretary  of  one  of  the  contracting 
parties,  contained  the  names  of  both  parties  in  the  body  of  the  instru- 
ment, but  concluded  "  As  witness  our  hands,"  and  no  signatures  were 
subscribed,  the  court  held  that  the  statute  was  not  satisfied,  as  it  was 
obviously  intended  that  the  agreement  should  not  be  perfect  till  the 
names  were  added  at  the  foot  (p). 

§  1029.  With  respect,  to  the  mode  of  signature,  it  matters  not 
whether  the  Christian  name  be  set  out  at  length  or  denoted  by  the 
initial,  or  omitted  altogether  (q) ;  or  that  the  letter  is  signed,  by  the 

(g)  Barkworth  v.  Young,  (1857)  26  L.  J.  Ch.  153,  158. 

(h)  Godwin  v.  Francis,  (1870)  39  L.  J.  C.  P.  121 ;  L.  K.  5  C.  P.  295. 

(i)    Jones  v.  Victoria  Graving  Dock  Co.,  (1877)  46  L.  J.  Q.  B  219;  2  Q  B.  D.  314 

(k)  Welford  v.  Beezley,  (1747)  1  Ves.  Sen.  6. 

(I)  Bill  V.  Bament,  (1841)  9  M.  &  W.  36 ;  11  L.  J.  Ex.  81 ;  60  K.  R  658 ;  Lucas 
V.  Dixon,  (1889)  22  Q.  B.  D.  357  ;  58  L.  J.  Q.  B.  161. 

(m)  Evans  v.  Hoare,  [1892]  1  Q.  B.  593;  61  L.  J.  Q.  B.  470. 

(n)  Caton  v.  Caton,  (1867)  L.  R.  2  H.  L.  127 ;  36  L.  J.  Ch.  886 ;  Lohh  v.  Stanley, 
supra;  Johnson  v.  Dodgson,  (1837)  2  M.  &  W.  659;  6  L.  J.  Ex.  185;  46  E.  E.  733; 
Durrell  v.  Evans,  (1862)  31  L.  J.  Ex.  337;  1  H.  &  C.  174;  130  E.  E.  446-  Knight  v' 
Grockford,  (1794)  1  Esp.  190;  5  R.  E.  729;  Lemayne  v.  Stanley,  (1681)  3  Lev  1- 
Ogilvie  V.  Foljambe,  (1817)  3  Mer.  53;  17  R.  E.  13;  Saunderson  v.  Jackson,  (1800) 
2  Bos.  &  P.  238;  5  E.  E.  580;  Hammersley  v.  Baron  de  Biel,  (1845)  12  CI  &' F  63- 
Holmes  v.  Mackrell,  (1858)  3  C.  B.  (N.S.)  789;  111  E.  E.  837;  Bleakley'y  Smith 
(1840)  11  Sim.  150 ;  54  E.  R.  342.     See  post,  §  1075. 

(o)  Johnson  v.  Dodgson,  supra. 

(p)  Hubert  v.  Treherne,  (1842)  3  Man.  &  G.  743;  11  L.  J  C  P  78  S  C  ■  fin 
R.  E.  600.  ■      ■         °-  >^- .  ou 

(q)  Lohb  v.  Stanley,  supra;  Ogilvie  v.  Foljambe.  supra. 
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mere  initials  of  the  party  (r),  but  if  it  be  subscribed,  without  signa- 
ture, "  by  your  affectionate  mother  "  (s),  or  the  like,  it  will  not  suffice. 
A  printed  signature  has  been  held  sufficient  where  the  party  to  be 
charged  had  written  other  parts  of  the  memorandum,  or  had  done 
other  acts  amounting  to  a  recognition  of  his  printed  name  (t).  A 
telegram,  sent  in  the  usual  way  by  the  party  to  be  charged,  and  con- 
taining his  name,  would  satisfy  the  Act,  on  the  sensible  ground  that 
justice  must  adapt  itself  to  the  altered  habits  of  the  day  (u).  Again, 
it  is  unnecessary  that  the  agreement  or  memorandum  should  be  signed 
by  both  parties ;  for  the  Statute  of  Frauds  only  requires  that  it  should 
be  signed  "  by  the  party  to  be  charged  therewith,"  that  is,  by  the 
defendant,  against  whom  the  performance  or  damages  are  de- 
manded (v).  If  it  be  said  that,  unless  the  plaintiff  also  signs,  there 
is  a  want  Oif  mutuality,  the  answer  is,  that  the  defendant  had  it  in 
his  power  to  require  the  plaintiff's  signature;  and  that,  if  he  has  not 
done  so,  it  is  his  own  fault  (x).  Even  a  written  and  signed  proposal 
accepted  by  parol  will  be  sufficient  (y),  provided  the  offer  be  accepted 
in  its  entirety  (2) ;  and  so  will  a  parol  acceptance  of  one  or  two  alter- 
natives contained  in  a  written  and  signed  offer  (a). 

§  1030.  Having  made  these  general  observations,  which  will  be 
found  to  apply,  not  only  to  the  Statute  of  Frauds,  but  to  most,  if 
not  all,  of  the  Acts  that  render  documentary  proof  necessary,  it  will 
be  convenient  to  notice  briefly  such  of    the    transactions    enumerated 

(r)  Phillimore  v.  Barry,  (1808)  1  Camp,  513;  10  E.  E.  742. 

(s)  Selby  v.  Selby,  (1817)  3  Mer.  2 ;  17  E.  E.  1. 

(t)  Schneider  v.  Norris,  (1814)  2  M.  &  S.  286;  15  E.  E.  250;  Saunderson  v. 
Jackson,  supra;  Tourret  v.  Cripps,  (1879)  48  L.  J.  Ch.  667. 

(«)  Godwin  v.  Francis,  (1870)  L.  E.  5  C.  P.  121;  39  L.  J.  C.  P.  121. 

(v)  Laythoarp  v.  Bryant,  (1836)  2  Bing.  N.  C.  735;  5  L.  J.  C.  P.  217;  42  E.  E. 
709;  Liverpool  Borough  Bank  v.  Eccles,  (1859)  4  H.  &  N.  139;  28  L.  J.  Ex.  122;  118 
E.  E.  366;  Seton  v.  Slade,  (1802)  7  Ves.  276;  6  E.  E.  124;  Egerton  v.  Mathews, 
(1805)  6  East,  307;  8  E.  E.  489;  Allen  v.  Bennet,  (1810)  3  Taunt.  169;  12  E.  B. 
633.  The  last  two  cases  were  decisions  on  s.  17  of  the  Statute  o£  Prauds,  which  uses 
the  word  parties.  These  cases  overrule  the  dicta  of  Ld.  Eedesdale  and  Sir  T.  Plumerin 
Lawrenson  v.  Butler,  (1802)  1  Sch.  &  Lef.  13;  and  O'Rourke  v.  Perceval,  (1811)  2 
Ball  &  B.  58;  12  E.  E.  68.  See  3  Man.  &  G.  462,  n.,  and  2  Kent  Com.  510.  As  to 
when  a  covenantee  may  sue  for  a  breach  of  covenant,  although  he  has  not  executed 
the  deed,  see  Wetherell  v.  Langston,  (1847)  1  Ex.  634;  17  L.  J.  Ex.  338;  74  E.  E. 
794;  Pitman  v.  Woodbury,  (1848)  3  Ex.  4;  77  E.  E.  537;  Brit.  Emp.  Ass.  Go.  v. 
Browne,  (1852)  12  C.  B.  723 ;  22  L.  J.  C.  P.  49 ;  92  E.  E.  866  ;  Morgan  v.'  Pike,  (1854) 
14  C.  B.  473;  23  L.  J.  C.  P.  64;  98  E.  E.  708;  Swatman  v.  Ambler,  (1852)  8  Ex. 
72;  22  L.  J.  Ex.  81;  91  E.  E.  379. 

(x)  Laythoarp  v.  Bryant,  (1836)  2  Bing.  N.  C.  743,  per  Tindal,  C.J. 

(y)  Per  Cresswell,  J.,  in  Ashcroft  v.  Morrin,  (1842)  4  M.  &  G.  451 ;  11  L.  J.  C.  P. 
265;  61  E.  E.  559;  Watts  v.  Ainsworth,  (1862)  1  H.  &  C.  83;  31  L.  J.  Ex.  448;  130 
E.  E.  388;  Smith  v.  Neale,  (1857)  2  C.  B.  (N.S.)  67,  88;  26  L.  J.  C.  P.  143;)  109 
E.  E.  611;  Peek  v.  North  Stajfordshire  Ry.,  (1860)  29  L.  J.  Q.  B.  97;  Warner  v. 
Willington,  (1856)  3  Drew.  532;  25  L.  J.  Ch.  662;  106  E.  E.  416;  Beuss  v.  Picksley, 
(1866)  Tj.  E.  1  Ex.  342;  35  L.  J.  Ex.  218;  143  E.  E.  797. 

(z)  See  Forster  v.  Rowland,  (1861)  30  L.  J.  Ex.  396  ;  7  H.  &  N.  103;  126  E.  E.  363, 

(a)  Lever  v.  Koffler,  [1901]  1  Ch.  643;  70  L.  J.  Ch.  395. 
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§§    1030,    1031.]    GUARANTEES — ORIGINAL    AND    COLLATERAL   PROMISES. 

In  the  statute  of  Frauds,  as  seem  to  require  explanation.  And  first 
■as  to  guarantees  (b).  The  law  with  respect  to  these  instruments  has 
been  materially  altered  by  the  Mercantile  Law  Amendment  Act  of 
1856  (c).  Prior  to  the  29th  of  July  in  that  year  (d),  a  guarantee,— like 
other  agreements,  which  the  Statute  of  Frauds  requires  to  be  in 
writing  (e), — was  deemed  invalid,  unless  the  consideration  for  the 
promise  was  set  forth  in  the  document,  or  at  least  could  be  implied 
from  the  language  used.  But  that  rule, — as  was  pointed  out  in  the 
second  edition  of  this  work  (/), — caused  such  gross  injustice  to  be  per- 
petrated, especially  in  the  County  Courts,  that  the  attention  of  Parlia- 
ment was  at  length  directed  to  the  matter.  A  clause  was  consequently 
inserted  in  the  Act  just  cited  (g),  which  enacts,  that  "  no  special-  pro- 
mise to  be  made  by  any  person  after  the  passing  of  this  Act,  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  being  in  writing, 
and  signed  by  the  party  charged  therewith,  or  some  other  person  by 
him  thereunto  lawfully  authorised,  shall  be  deemed  invalid  to  support 
an  action,  suit,  or  other  proceeding  to  charge  the  person  by  whom 
such  promise  shall  have  been  made,  by  reason  only  that  the  considera- 
tion for  such  promise  does  not  appear  in  writing,  or  by  necessary 
inference  from  a  written  document."  This  provision  is  silent  as  to 
what  consequences  would  result  from  the  needless  insertion  in  the 
memorandum  of  a  past  consideration,  or  of  any  other  consideration 
which  is  insufficient  in  law.  It  remains,  therefore,  to  be  seen  whether, 
in  this  event,  the  courts  would  admit  parol  evidence  to  vary  the  terms 
of  the  written  document,  and  to  show  that  the  real  consideration  for 
the  promise  was  other  than  that  stated  (h).  Moreover,  it  must  be 
borne  in  mind,  that,  although  parol  evidence  is  rendered  admissible 
by  the  statute  for  the  purpose  of  supplying  the  consideration,  it  can- 
not be  received  now,  any  more  than  formerly,  to  explain  the 
promise  (i). 

§  1031.  In  administering  the  law  relating  to  guarantees,  one  of 
the  main  difficulties  is  to  distinguish  between  original  and  collateral 
promises;  that  is,  between  cases  where,  though  goods  are  supphed 
to  a  third  party,  credit  is  given  solely  to  the  defendant,  and  cases 
where  the  person  for  whose  use  the  goods  are  furnished  is  primarily 
liable,  and  the  defendant  only  undertakes  to  pay  for  them  in  the  event 

(6)  Guarantees  must  now  be  in  writing  under  the  Scotch  law.  See  19  &  20 
V.  0.  60,  s,  6. 

(c)  19  &  20  V.  c.  97. 

(d)  When  the  Act  passed. 

(e)  Ante,  §  1021. 
(/)  §  933. 

ig)  8.  3  o£  the  Act. 
{h)  See  post,  §  1197,  ad  fin. 

(i)    Holmes  v.  Mitchell,  (1859)  7  C.  B.  (N.S.)  361;  28  L.  J.  C.  P.  801-  121  E   R 
536. 
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of  the  other  party  making  default  (fc).  As  this  is  a  question  of  fact 
for  the  jury  it  is  seldom  possible  to  lay  down  any  precise  rule  of  con- 
struction, though  the  courts  in  this  country,  as  well  as  those  in 
America,  have  held  that  agreements  by  factors  to  sell  upon  del  credere 
commission,  do  not  fall  within  the  fourth  section  of  the  Statute  of 
Frauds,  and,  consequently,  need  not  be  in  writing  (I).  In  general, 
however,  cases  of  this  kind  must  separately  be  determined  on  their 
own  merits  (m) ;  it  being  remembered  that  original  promises  will  be 
valid,  though  verbally  made  {n),  while  collateral  promises  must  be 
in  writing,  in  order  to  satisfy  the  statute  (o). 

§  1032.  As  the  promise  must,  in  the  words  of  the  Act,  be  one 
"  to  answer  for  the  debt,  default,  or  miscarriage  of  another  "  (p),  the 
liability  of  that  other  must  continue  notwithstanding  the  promise,  or 
the  defendant  will  not  be  allowed  to  rely  on  the  absence  of  a  written 
document  (g).  For  instance,  if  a  defendant,  in  consideration  that  the 
plaintiff  will  discharge  out  of  custody  his  debtor  taken  on  a  ca.  sa., 
promises  to  pay  the  debt,  this  promise  need  not  be  in  writing,  it  being 
regarded  as  an  original  one ;  because  the  moment  the  debtor  is  dis- 
charged, his  liability  is  at  an  end,  and  the  promise  of  the  defendant 
cannot  take  effect  till  after  the  discharge  (r).  So,  where  a  creditor 
had  issued  execution  against  a  debtor,  but  subsequently  it  was  arranged 
with  the  assent  of  all  parties  that  the  debtor  should  convey  his  pro- 
perty to  a  third  party,  who  thereupon  undertook,  in  consideration  of 
the  creditor  relinquishing  his  execution,  to  pay  the  amount  of  the  debt, 
it  was  held  that  this  undertaking  was  not  within  the  statute,  as  the 
efiect  of  the  arrangement  was  to  discharge  the  original  debtor  (s).  So, 
where  A.  promised  B.  to  pay  him  a  certain  sum  in  case  he  withdrew 
his  record  in  an  action  against  C.  for  assault  and  battery,  this  was 
held  to  be  an  original  promise  (t). 

(fc)  Birkmyr  v.  Darnell,  (1704)  Salk.  27;  Forth  v.  Stanton,  (1668)  1  Wms.  Saund. 
211  a— 211  e;  Barrett  v.  Hyndman,  (1840)  3  Ir.  L.  E.  109;  Fitzgerald  v.  Dressier, 
(1859)  29  L.  J.  C.  P.  113;  7  C.  B.  (N.S.)  374;  121  R.  E.  543;  Mallett  v.  Bateman, 
(1865)  L.  R.  1  C.  P.  163;  35  L.  J.  C.  P.  40.  See  Orrell  v.  Goppock,  (1857)  26  L.  J. 
Ch.  269. 

(l)  Couturier  v.  Hastie,  (1852)  8  Ex.  40 ;  22  L.  J.  Ch.  97  ;  91  E.  R.  379 ;  Wickham 
v.  Wickham,  (1855)  2  K.  &  J.  478;  110  R.  R.  328;  Woljf  v.  Koppell,  (1843)  5  Hill, 
N.  Y.  E.  458  (Am.), 

(to)1  Wms.  Saund.  211  b ;  1  Smith,  L.  C,  340. 

(m)  Unless  for  the  sale  of  goods  for  the  price  of  £10  or  upwards.    See  ante,  §  1020. 

(o)  See  Mountstephen  v.  Lakeman,  (1874)  L.  R.  7  H.  L.  17 ;  43  L.  J.  Q.  B.  188. 

(p)  As  to  the  meaning  of  these  words,  see  Macrory  v.  Scott,  (1850)  5  Ex.  907 ; 
20  L.  J.  Ex.  90. 

(g)  See  Gull  v.  Lindsay,  (1849)  4  Ex.  45;  18  L.  J.  Ex.  354. 

(r)  Goodman  v.  Chase,  (1818)  1  B.  &  Aid.  297 ;  19  R.  R.  322  ;  Butcher  v.  Steuart, 
(1843)  11  M.  &  W.  857,  873 ;  12  L.  J.  Ex.  391 ;  63  R.  R.  796  ;  Lane  v.  Burqhart,  (1841) 
1  Q.  B.  933,  937,  938;  11  L.  J.  C.  P.  53.  See  Reader  v.  Kinqham,  (1862)  13  C.  B. 
(N.S.)  344;  52  L.  J.  C.  P.  108;  134  R.  E.  561. 

is)  Bird  V.  Gammon,  (1837)  3  Bing.  N.  C.  883;  6  L.  J.  C.  P.  258;  43  R.  R.  839. 

(t)  Read  v.  T<!ash,  (1751)  1  Wils.  305 ;  recognised  in  3  Bing.  N.  C.  889 ;  but  ques- 
tioned and  said  to  be  in  effect  overruled  by  Kirkham  v.  Marter.  (1819)  2  B.  &  Aid. 
613;  21  E.  E.  416.    See  1  Wms.  Sannd.  (1871  ed.),  p.  231. 
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§§    1033,    1034.]       WHAT     CONSTITUTES     A     GUARANTEE. 

§  1033.  On  the  other  hand,  where  an  execution  debtor  was  dis- 
charged out  of  custody  upon  giving  a  warrant  of  attorney  to  secure 
the  payment  of  his  debt  by  instalments,  and  the  defendant,  knowing 
of  this  warrant  of  attorney,  undertook,  in  consideration  of  the  dis- 
charge, to  see  the  debt  paid,  the  court  held,  that  as  the  debtor's  lia- 
bility was  kept  alive  by  the  warrant,  the  defendant's  undertaking 
should  be  regarded  in  the  light  of  a  collateral  guarantee,  and  as  such, 
was  a  promise  within  the  meaning  of  the  statute  (u).  So,  where  it 
was  agreed  between  a  plaintiff,  his  attorney,  and  the  defendant,  that 
in  consideration  of  the  discontinuance  of  the  suit,  the  defendant  should 
pay  the  attorney  the  costs  due  from  the  plaintiff,  this  was  considered 
a  promise  to  pay  the  debt  of  another,  as,  in  the  event  of  its  breach, 
the  attorney  might  still  recover  his  costs  from  the  plaintiff  who  re- 
tained him  (v).  A  promise  to  answer  for  the  debt  of  another  person, 
who  himself  never  becomes  legally  indebted  to  the  promisee,  is  prob- 
ably not  within  the  Act,  although  at  the  time  of  the  making  of  the 
promise,  both  parties  intended  that  a  contract  of  suretyship  should 
be  created  (x).  Moreover,  it  makes  no  difference  whether  the  goods 
were  delivered  to  the  third  party  (y),  or  the  debt  incurred,  or  the 
default  committed  by  him,  before  or  after  the  promise  by  the  defen- 
dant; but  the  statute  applies  only  to  promises  made  to  the  person  to 
whom  another  is  already,  or  is  to  become  answerable  (n).  A  promise 
to  indemnify  is  not  within  the  statute,  but  is  an  original  contract 
between  the  parties,  and  therefore  need  not  be  in  writing  (a) ;  a  pro- 
mise therefore  to  indemnify  another,  "if  you  accept  these  bills  for 
which  my  son's  firm  will  become  liable,"  will  be  good,  although  made 
by  parol  (b).  A  promise,  however,  to  indorse  bills  for  the  amount  of 
a  debt  due  from  a  company,  if  a  creditor  will  withdraw  a  writ  of 
execution  against  the  company,  and  so  give  time  for  payment,  is  not 
a  contract  of  indemnity,  but  a  promise  to  answer  for  the  debt  of 
another,  and  therefore  within  the  statute  (c). 

§  1034.  Again,  the  statute  applies  to  promises  to  answer  for  the 
tortious   default   or   miscarriage  of    another,  as  well  as  for   his  breach 

(«)  Lane  v.  Burghart,  supra. 

(v)  Tomlinson  v.  Gell,  (1837)  6  A.  &  E.  564;  6  L.  J.  K.  B.  139. 

(x)  Lakeman  v,  Mountstephen,  (1874)  L.  E.  7  H.  L.  17 ;  43  L.  J.  Q.  B.  193,  per 
Lord  Selborne. 

(y)  Matson  v.  Wharam,  (1787)  2  T.  R.  80;  1  K.  R.  429;  Anderson  v.  Hayman, 
(1789)  1  H.  Bl.  120;  2  E.  E.  734. 

(z)  Notes  to  Forth  v.  Stanton,  Williams'  notes  to  Saunders  (1871  ed.),  vol.   I, 
p.  234;  Harburg  India  Rubber  Comb  Go.  v.  Martin,  [1902]  1  K.  B.  778-  71  L    J 
K.  B.  529. 

(a)  Thomas  v.  Cook,  (1828)  8  B.  &  C.  728;  7  L.  J.  (O.S.)  K.  B.  49 ;  32  R.  E.  520; 
Guild  v.  Conrad,  [1894]  2  Q.  B.  D.  885.  And  see  Harburg  India  Rubber  Gomh  Go.  v. 
Martin,  supra;  Wildes  v.  Dudlow,  (1875)  L.  R.  19  Eq.  198 ;  44  L.  J.  Ch.  341. 

(b)  Guild  V.  Conrad,  supra. 

(c)  Harburg  India  Rubber  Comb  Co.  v.  Martin,  supra. 
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AGREEMENT  IN  CONSIDERATION  OP  MARRIAGE.  [§§  1034,  1035. 

of  contract;  and,  therefore,  where  A.  had  killed  the  plaintiff's  horse 
by  hard  riding  without  his  leave,  a  verbal  promise  by  the  defendant 
to  pay  the  damage,  in  consideration  of  the  plaintiff  forbearing  to  sue 
A.,  was  held  to  be  void  (d).  Where  an  entire  promise  is  invalid  as 
to  a  part  for  not  being  in  writing,  no  action  can  be  brought  on  the 
remainder  which  is  not  within  the  statute,  but  the  whole  promise, 
being  indivisible,  will  be  void  (e).  A  promise  to  pay  the  promisee's 
own  debt  to  a  third  person  need  not  be  in  writing,  for  the  Act  merely 
applies  to  promises  made  to  the  person  to  whom  another  is  already, 
or  is  to  become,  answerable.  It  must  be  a  promise  to  be  answerable 
for  a  debt  of,  or  a  default  in  some  duty  by,  that  other  person  towards 
the  promisee  (/) :  but  the  fact  that  the  promisor  is  a  shareholder  in  a 
company  owing  the  debt,  and  is  personally  largely  interested  in  freeing 
their  goods  from  execution,  does  not  make  the  company's  debt  his 
debt  so  as  to  take  the  case  out  of  the  statute  if  he  personally  guaran- 
tees payment  without  the  requisite  signed  writing  (g). 

§  1035.  With  respect  to  "  agreements  made  in  considera-tion  of 
marriage,"  the  first  observation  which  occurs  is,  that  these  words 
do  not  embrace  mutual  promises  to  marry ;  and  therefore,  notwith- 
standing the  Act,  such  promises  may  be  verbally  made,  as  indeed  is 
usually  the  case  {h).  Marriage  is  not  a  "  part  performance"  of  a 
contract  within  the  general  rule  of  equity  that  a  contract  void  by 
statute  will  be  enforced  if  it  be  a  complete  agreement  [i],  of  which 
there  has  been  such  a  part  performance  on  the  side  of  the  plaintiff  (fc) 
that  it  would  be  a  fraud  on  him  if  the  defendant  could  object  that 
the  agreement  was  not  in  writing  (i).  Therefore,  if  a  suitor  verbally 
agrees  to  settle  property  on  his  intended  wife,  and  the  lady,  relying 
on  his  honour,   marries  him,   she  cannot  compel  the  performance  of 

{d)  Kirkham  v.  Marter,  supra. 

(e)  Lexington  v.  Clark,  (1690)  2  Vent.  223;  Chater  v.  Beckett,  (1797)  7  T.  R. 
201;  4  E.  B.  418;  Thomas  v.  Williams,  (1830)  10  B.  &  C.  664,  671;  8  L.  J.  (O.S.) 
K.  B.  314;  Mechelen  v.  Wallace,  (1837)  7  A.  &  E.  49;  6  L.  J.  K.  B.  217;  45  E.  R. 
669. 

(/)  Eastwood  V.  Kenyon,  (1840)  11  A.  &  E.  438,  446;  9  L.  J.  Q.  B.  409;  32 
E.  E.  400;  Hargreaves  v.  Parsons,  (1844)  13  M.  &  W.  361,  570;  14  L.  J.  Ex.  250; 
67  E.  E.  728;  Thomas  v.  Cook,  supra;  Reader  v.  Kingham,  supra;  Wildes  v.  Dudlow, 
supra. 

ig)  Harburg  India  Rubber  Comb  Co.  v.  Martin,  supra. 

(h)  B.  N.  P.  280,  c. 

(i)  Hammsrsley  v.  Baron  de  Biel,  (1845)  12  CI.  &  F.  64 ;  Redding  v.  Wilks,  (1791) 
3  Bro.  C.  C.  401 ;  Lassence  v.  Tierney,  (1849)  1  Mac.  &  G.  571 ;  84  E.  R.  158 ;  Warden 
V.  Jones,  (1857)  2  De  Gex  &  J.  76,  84;  27  L.  J.  Ch.  190;  119  E.  E.  29:  Re  Eyre, 
(1895)  72  L.  T.  588. 

(k)  Lady  Thynne  v.  Earl  of  Glengall,  (1847)  2  H.  L.  C.  131;  6  L.  J.  Ch.  25;  81 
E.  E.  77. 

(I)  Clinan  v.  Cooke,  (1802)  1  Sch.  &  Lef.  41 ;  9  E.  E.  3 ;  Kine  v.  Balfe,  (1813)  2 
Ball  &  B.  347 ;  Surcome  v.  Pinniger,  (1853)  3  De  Gex,  M.  &  G.  571 ;  22  L.  J.  Ch.  419 ; 
98  R.  E.  229;  Taylor  v.  Beech,  (1749)  1  Vrs.  Sen.  297;  Ungley  v.  Ungley,  (1877) 
6  Ch.  D.  887 ;  46  L.  J.  Ch.  854. 
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§    1035.]  AGREEMENT    IN    CONSIDERATION    OF    MARRIAGE. 

fiis  agreement  (m) ;  neither  can  a.  suitor,  after  simply  marrying  his 
intended  wife,  enforce  the  specific  performance  of  a  parol  agreement 
made  by  her  father  with  reference  to  settlements  (w).  However,  in 
the  event  of  a  clear  case  of  fraud  being  established,  the  court,  not- 
withstanding the  Act,  would  compel  the  father  to  realise  the  expecta- 
tions, on  the  faith  of  which  the  marriage  was  contracted  (o) ;  and  little 
doubt  can  be  entertained  that,  if  the  father  were  to  say  to  the  suitor, 
"  Marry  my  daughter,  and  settle  so  much  a  year  on  her  for  her  join- 
ture, in  which  case  I  will  give  you  so  much  for  her  portion,"  this 
proposal,  though  not  reduced  to  writing,  would  amount  to  a  valid 
equitable  contract,  if  the  marriage  were  actually  to  take  place,  and 
the  jointure  were  settled  (p).  A  verbal  agreement  made  before  mar- 
riage will  be  enforced,  if  subsequently  to  the  marriage  it  has  been 
recognised  and  adopted  in  writing  (q) ;  thus,  a  post-nuptial  settlement 
reciting  an  ante-nuptial  verbal  agreement,  which  has  in  fact  been 
made,  will  constitute  a  sufficient  memorandum  in  writing  of  the  ante- 
nuptial agreement  to  satisfy  the  statute  and  enable  the  contract  to 
be  enforced  against  the  settlor  or  his  trustee  in  bankruptcy  (r).  But 
the  Court  will  not  interfere,  even  though  there  be  a  written  memo- 
randum, unless  it  appears  that  the  marriage  was  contracted  on  the 
faith  of  the  agreement  (s);  and,  therefore,  where  a  father  wrote  to 
his  daughter,  saying  that  he  had  agreed  to  give  her  intended  husband 
£3,000  as  her  portion,  and  this  letter  was  never  shown  to  her  hus- 
band, it  was  held  not  to  be  such  an  agreement  in  writing  as  satisfied 
the  statute,  since  the  husband  could  not  have  married  on  the  faith 
of  the  letter  (t). 

{m)  Montacute  v.  Maxwell,  (1720)  1  P.  Wms.  619;  Caton  v.  Gaton,  (1867)  L.  E. 
2H.  L.  127;  36  L.  J.  Ch.  866. 

(n)  Dundas  v.  Dutens,  (1790)  1  Ves.  199;  1  B.  E.  112;  Goldicutt  v.  Townsend, 
(1860)  28  Beav.  445 ;  126  B.  E.  209. 

(o)  Baron  de  Biel  v.  Hammersley,  3  Beav.  469,  475,  476,  per  Ld.  Langdale. 

(p)  Hammersley  v.  Baron  de  Biel,  supra;  Williams  v.  Williams,  (1868)  37'  L.  J. 
Ch.  854.  See,  also,  Maunsell  v.  White,  (1854)  4  H.  L.  C.  1039;  94  E.  E.  532;  Bold 
V.  Hutchinson,  (1855)  5  De  Gex,  M.  &  G.  558 ;  25  L.  J.  Ch.  698 ;  104  E.  E.  196 ;  Jame- 
son v.  Stein,  (1855)  21  Beav.  5;  21  L.  J.  Ch.  41;  111  E.  E.  1.  See  Kay  v  Crook, 
(1857)  3  Sm.  &  G.  407 ;  107  E.  E.  132.  But  there  must  at  all  events  be  actual  fraud  : 
Johnstone  v.  Mappin,  (1891)  60  L.  J.  Ch.  241. 

(g)  Barkworth  v.  Young,  (1857)  26  L.  J.  Ch.  153,  157;  Hammersley  v  Baron  de 
Biel,  supra,  citing  Hodgson  v.  Hutchenson,  (1712)  5  Vin.  Abr.  522;  Taylor  v.  Beech, 
(1749)  1  Ves.  Sen.  297 ;  and  Montacute  v.  Maxwell,  (1732)  1  Str.  236 ;  and  questioning 
Randall  v.  Morgan,  (1805)  12  Ves.  73 ;  8  E.  E.  289;  where  Sir  W.  Grant  expressed 
serious  doubt  upon  the  subject.  See  12  CI.  &  P.  86,  per  Ld.  Brougham ;  and  3  Beav. 
475,  476,  per  Ld.  Langdale.  Also  Caton  v.  Caton,  (1867)  L.  E.  1  Ch  137-  35  L  J 
Ch.  292.  '         ' 

(r)  Re  Holland,  [1902]  2  Ch.  360;  71  L.  J.  Ch.  518;  disapproving  the  dicta  of 
Lord  Cranworth  in  Warden  v.  Jones,  (1857)  2  De  G.  &  J.  76;  27  L.  J.  Ch.  190;  119 
E.  E.  29;  and  Jessel,  M.E.,  in  Trowell  v.  Shenton,  (1878)  8  Ch  D  318  •  47  L  J 
Ch.  739. 

(s)  See  Viret  v.  Viret,  (1880)  50  L.  J.  Ch.  69. 

(t)  Ayliffe  V.  Tracy,  (1722)  2  P.  Wms.  65.  See  Dashwood  v.  Jermyn,  (1879)  12 
On.  XJ.  77o. 
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CONTRACT  NOT  TO  BE  PERFORMED  WITHIN  A  YEAR.    [§  1036. 

§   1036.  Id   interpreting  what  is  meant   by  an  agreement  that   is 
not  to  be  performed  within  a  year  from  the  making  thereof,  the  courts 
have   held   that   the   statute   does   not   apply,    where   the   contract   is 
capable  of  being  performed  on  the  one  side  or  on  the  other  within  a 
year  [u).       Neither  does  it  extend  to  an  agreement  made  by  a  con- 
tractor to  allow  a  stranger  to  share  in  the  profits  of  a  contract,  which 
is  incapable  of  being  completed  within  a  year,  because  such  an  agree- 
ment amounts  to  nothing  more  than  the  vendition  of  a  right  which 
is  performed   instanter   on   the    bargain    being   struck  (i>).      It    would 
seem  also  that  the  statute  is  inapplicable  in  any  case  where  the  action 
is  brought  upon  an  executed  consideration  (x) ;  for  as  the  object  of 
the  Legislature  clearly  was,  to  prevent  the  setting  up,  by  means  of 
fraud   and   perjury,    of  contracts  or  promises   by  parol,    upon   which 
parties  might  otherwise  have  been  charged  for  their  whole  lives, — it 
does  not  appear  unreasonable  to  limit  the  statute  to  such  actions  only, 
as  are  brought  to  recover  damages  for  the  non-performance  of  con- 
tracts, which  are  not  to  be  performed  on  either  side  within  a  year 
from  the  time  of  their  being  made   (y).       Subject,   however,   to  the 
limitation  just  stated,  a  part-performance  is  not  sufficient  to  take  the 
case  out  of  the  statute :   but  whenever  it  appears,  either  by  express 
stipulation,  or  by  inference  from  the  circumstances,  that  the  contract 
is  not  to  be  completed  on  either  side  within  the  year,  documentary 
proof  of  the  agreement  must  be  given   (a).       If,  therefore,   a  farm- 
servant  be  verbally  hired  for  a  year's  service,  which  is  to  commence 
at  a  future  day,  he  cannot  maintain  an  action  against  his  master  for 
discharging  him  before  the  expiration  of  the  year,  though  he  has  faith- 
fully performed  his  duty  as  such  servant  up  to  the  date  of  his  dis- 
charge (a).     But  though  no  action  can  be  brought  on  the  parol  agree- 
ment, it  will  not  be  void  for  all  purposes;  for  in  the  event  of  a  suffi- 
cient   service    under    it,     the    servant    may     acquire     a    poor    law 
settlement  (b). 

(«)  Cherry  v.  Hemming,  (1849)  4  Ex.  631;  19  L.  J.  Ex.  631;  80  R.  E.  733;  and 
Smith  V.  Neale,  (1857)  C.  B.  (N.S.)  67;  26  L.  J.  C.  P.  143;  109  E.  E.  611;  both 
recognising  Donellan  v.  Read,  (1832)  2  B.  &  Ad.  899 ;  1  L.  J.  K.  B.  269 ;  37  E.  E.  588. 

(v)  M'Kay  v.  Rutherford,  (1848)  6  Moore  P.  C.  413,  429. 

{x)  Knowlman  v.  Bluett,  (1874)  L.  E.  9  Ex.  307;  43  L.  J.  Ex.  151.  See  ante, 
§§  974,  981—984;  post,  §  1043. 

iy)  Souch  V.  Strawbridge,  (1846)  2  C.  B.  814;  15  L.  J.  C.  P.  170;  69  E.  E.  615. 
See  Re  Pentreguinea  Goal  Co.,  (1862)  4  De  Gex,  F.  &  J.  541;  135  E.  E.  286. 

(z)  Boydell  v.  Drummond,  (1809)  11  East,  142 ;  10  E.  E.  450. 

(a)  Bracegirdle  v.  Heald,  (1818)  1  B.  &  Aid.  722;  19  E.  E.  442;  SnelUng  v. 
Hunting  field,  (1834)  1  C.  M.  &  E.  20;  3  L.  J.  Ex.  232;  40  E.  E.  484;  Britain  v.  Ros~ 
siter,  (1879)  48  L.  J.  Ex.  362;  11  Q.  B.  D.  123;  Giraud  v.  Richmond,  (1846)  2  C.  B. 
835;  15  L.  J.  C.  P.  180;  69  E.  E.  620.  See  Cawthome  v.  Cordrey,  (1863)  13  C.  B. 
(N.S.)  406;  134  E.  R.  576;  32  L.  J.  C.  P.  152;  Banks  v.  Crossland,  (1874)  L.  E.  10 
Q.  B.  97 ;  44  L.  J.  M.  C.  8.  A  contract  to  serve  for  one  year,  the  service  to  commence 
on  the  day  next  after  that  on  which  the  contract  is  made,  has  been  held  not  to  be  a 
contract  which  is  not  to  be  performed  within  a  year  :  Smith  v.  Gold  Coast  and  Ashanti 
Explorers,  Ld.,  [1903]  1  K.  B.  285,  538;  72  L.  J.  K.  B.  235. 

(b)  1  B.  &  Aid.  727,  per  Bayley,  J. 
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§§    1037,    1038.]  WHAT    IS    AN    INTEREST    IN    LANDS. 

§  1037.  Again,  the  fact  that  the  contract  may  be  determined  by 
either  party  within  the  year,  will  not  take  the  case  out  of  the  statute, 
if  by  its  terms  it  purports  to  be  an  agreement,  which  is  not  to  be  com- 
pletely performed  till  after  the  expiration  of  that  period  (c).  Accord- 
ingly, a  contract  of  employment  for  two  years,  but  determinable  by 
either  party  by  six  months'  notice,  to  be  given  at  any  time  during  such 
period,  is  within  the  statute  (d).  Still,  if  the  agreement  is  silent  as 
to  the  time  within  which  it  is  to  be  performed,  and  its  duration  rests 
upon  a  contingency,  which  may  or  may  not  happen  within  the  year, 
as,  for  instance,  if  it  depends  on  the  death  or  marriage  of  a  party, 
the  length  of  a  voyage,  the  giving  of  a  notice,  or  the  like,  the  case  is 
not  within  the  statute,  though  the  event,  which  is  to  terminate  the 
agreement,  does  not  in  fact  occur  within  the  year  (e).  Accordingly 
a  contract  to  maintain  a  child  for  life  need  not  be  in  writing,  for  the 
child  may  die  within  a  year  (/).  When  the  contract  is  clearly  one 
which  is  not  to  be  performed  within  a  year,  it  matters  not  whether 
it  were  made  in  this  or  in  any  other  country;  for,  as  the  Act  does  not 
bar  the  right  as  well  as  the  remedy,  or  in  other  words,  does  not  render 
the  agreement  void,  but  only  prevents  its  being  enforced  by  action 
here,  it  applies  to  all  foreign  contracts  equally  with  those  entered 
into  in  England  (g). 

§  1038.  The  term,  interest  in  lands,  used  in  section  4,  is  one  that 
has  given  rise  to  much  litigation,  and  its  meaning  is  not  yet  satisfac- 
torily defined.  Little  doubt,  however,  can  be  entertained  that  it 
extends  to  a  contract  to  abate  a  tenant's  rent  (h) ;  or  to  submit  to 
arbitration  the  question  whether  a  lease  shall  be  granted  (i) ;  or  to 
relinquish  a  tenancy,  and  let  another  party  into  possession  for  the 
residue  of  a  term  (fe);  or  to  permit  the  profits  of  a  clergyman's  living 

(c)  Birch  v.  Ld.  Liverpool,  (1829)  9  B.  &  C.  392,  395;  33  E.  B.  212;  Roberts  v. 
Tucker,  (1849)  3  Ex.  632;  77  R.  E.  767;  Dobson  v.  Collis,  (1856)  1  H.  &  N.  81;  25 
h.  J.  Ex.  267;  108  E.  E.  466;  Re  Pentreguinea  Coal  Co.,  supra;  Hanan  v  Ehrlich, 
[1911]  2  K.  B.  1056;  [1912]  A.  C.  39;  81  L.  J.  K.  B.  397 

(d)  Hanan  v.  Ehrlich,  supra. 

(e)  Souch  V.  Strawbridge,  supra;  Knowhnan  v.  Bluett,  (1874)  L.  E.  9  Ex.  1;  43 
L.  J.  Ex.  29;  Ridley  v.  Ridley,  (1865)  34  L.  J.  Ch.  462;  34  Beav.  478;  145  R.  E. 
621;  Wells  v.  Horton,  (1826)  4  Bing.  40;  5  L.  J.  (O.S.)  C.  P.  41;  29  E.  R.  498;  Gil- 
bert V.  Sykes,  (1812)  16  East,  154;  14  E.  R.  327;  Peter  v.  Compton,  (1693)  Skin,  353; 
Fenton  v.  Emblers,  (1762)  3  Burr.  1278.  See  Mawor  v.  Payne,  (1825)  3  Bing.  285; 
4  L.  J.  (O.S.)  C.  P.  36;  28  R.  R.  625;  Murphy  v.  Sullivan,  (1866)  11  Ir.  Jur.  (N.S.) 
Ill;  Farrington  v.  Donahue,  (1866)  I.  E.  1  C.  L.  675;  Davey  v  Shannon,  (1879)  4 
Ex.  D.  81 ;  48  L.  J.  Ex.  459. 

(/)  Murphy  v.  Sullivan,  (1866)  11  Jur.  (N.S.)  Ill;  McGregor  v.  McGregor,  (1888) 
21  Q.  B.  D.  424;  57  L.  J.  Q.  B.  591. 

ig)  Leroux  v.  Brown,  (1852)  12  C.  B.  801 ;  22  L.  J.  C.  P.  1 ;  92  E.  R.  889.  But 
see  Williams  v.  Wheeler,  (1860)  8  C.  B.  (N.S.)  316;  125  E.  R.  673. 

(h)  O'Connor  v.  Spaight,  (1804)  1  Sch.  &  Lef.  306. 

(i)    Walters  v.  Morgan,  (1792)  2  Cox,  369. 

(fe)  Buttemere  v.  Hayes,  (1839)  5  M.  &  W.  456;  9  L.  J.  Ex.  44;  52  R.  R.  795; 
Smith  V.  Tombs,  (1839)  3  Jur.  72;  Cocking  v.   Ward,  (1845)  1  C.  B.  858;  15  L.  j'. 

712 


WHAT    IS     AN     INTEREST    IN     LANDS.  [§    1038. 

to  be  received  by  a  trustee  (I);  or  to  repay  a  loan  out  of  the  future 
rent  of  a  farm  (m) ;  or  to  become  a  partner  in  a  colliery,  which  was  to 
be  demised  by  the  partnership  upon  royalties  (w) ;  or  to  withdraw  from 
a  partnership  and  to  assign  one's  share  in  the  partnership  assets  which 
include  real  or  leasehold  property  (o) ;  or  to  take  furnished  lodgings  (p) ; 
or  to  exercise  sporting  rights  over  land,  and  carry  ofi  a  portion  of  the 
game  killed  (g);  or  to  convey  an  equity  of  redemption  (r).  It  is  not 
necessary  in  order  to  bring  the  case  within  the  statute  that  the  party 
contracting  to  sell  an  estate  or  interest  in  land  should  himself  be 
■entitled  to  an  estate  or  interest  in  such  land;  accordingly  a  contract 
by  a  public  house  broker  "  to  get  the  lease  and  everything  for  £60  " 
was  held  within  the  statute  (s).  On  the  other  hand,  it  appears  that 
an  equitable  mortgage  by  the  deposit  of  title-deeds  (t) ;  a  collateral 
agreement  by  a  lessee  to  pay  a  percentage  on  money  laid  out  by  the 
landlord  on  the  premises  (m)  ;  a  contract  relating  to  the  investigation 
of  a  title  to  land  (v) ;  an  agreement  for  board  and  lodging,  no  par- 
ticular rooms  being  demised  (x) ;  an  agreement  between  a  landlord 
and  tenant,  that  the  former  shall  take  at  a  valuation  certain  fixtures 
left  by  the  latter  m  the  house  (y) ;  an  undertaking  by  a  landlord  to 
build  a  water-closet  for  his  tenant  (z) ;  or  to  put  the  house  in  repair 
and  put  more  furniture  into  it  (a);  an  agreement  for  the  use  of  a 
graving  dock  during  the  repairs  of  a  ship  (b) ;  or  a  contract  that  an 
arbitrator  shall  determine  the  amount  of  damages  sustained  by  a 
party,    in    consequence    of    a    road    having    been    made    through    his 


C.  P.  245;  68  E.  E.  831;  Kelly  v.  Webster,  (1852)  12  C.  B.  283;  21  L.  J.  C.  P.  163; 
92  E.  E.  730;  SmaH  v.  Harding,  (1855)  15  C.  B.  652;  24  L.  J.  C.  P.  76;  100  E.  E. 
530;  Hodgson  v.  Johnson,  (1859)  28  L.  J.  Q.  B.  88;  B.  B.  &  E.  685  ;  113  E.  E.  830; 
Ronayne  v.  Sherrard,  (1877)  I.  E.  11  C.  L.  146. 

(I)  Alchin  v.  Hopkins,  (1834)  1  Bing.  N.  C.  102;  3  L.  J.  (O.S.)  C.  P.  272;  41 
E.  E.  574. 

{m)Ex  parte  Hall,  Re  Whitting,  (1878)  10  Ch,  D.  615;  48  L.  J.  Bk.  79 

(n)  Gaddick  v.  Skidmore,  (1857)  2  De  Gex  &  J.  52 ;  27  L.  J.  Ch.  153 ;  119  E.  E.  21. 

(o)  Gray  v.  Smith,  (1890)  43  Ch.  D.  208;  53  L.  J.  Ch.  145. 

(p)  Edge  v.  Strafford,  (1881)  1  Cr.  &  J.  391;  9  L.  J.  Ex.  101;  himan  v.  Stamp, 
(1815)  1  Stark.  12;  18  K.  E.  740;  Mechelen  v.  Wallace,  (1837)  7  A.  &  E.  49;  6  L.  J. 
K.  B.  217;  45  E.  E.  669;  Vaughan  v.  Hancock,  (1846)  3  C.  B.  766;  16  L  J.  C.  P. 
1 ;  71  E.  E.  483. 

(g)  Webber  v.  Lee,  (1882)  51  L.  J.  Q.  B.  174,  485;  9  Q.  B.  D.  315. 

(r)  Massey  v.  Johnson,  (1847)  1  Ex.  255 ;  17  L.  J.  Ex.  182 ;  74  E.  E.  645.  See 
Toppin  V.  Lomas,  (1855)  16  C.  B.  145;  24  L.  J.  C.  P.  144;  100  E.  E.  664. 

(s)  Horsey  v.  Graham,  39  L.  J.  C.  P.  58;  (1869)  L.  E.  5  C.  P.  9. 

(t)  Russel  V.  Russel,  (1783)  1  Br.  C.  C.  269. 

(u)  .Hoby  v.  Roebuck,  (1816)  7  Taunt.  157;  17  E.  E.  477. 

(v)  Jeakes  v.  White,  (1851)  6  Ex.  873;  21  L.  J.  Ex.  265 ;  86  E.  E.  527. 

(x)  Wright  V.  Stavert,  (1850)  29  L.  J.  Q.  B.  161;  2  B.  &  B.  721 ;  119  E.  E.  930. 

(y)  Hallen  v.  Runder,  (1834)  1  Cr.  M.  &  E.  266;  3  L.  J.  Ex.  260;  40  E.  E.  551; 
Lee  V.  Gaskell,  (1876)  45  L.  J.  Q.  B.  540;  1  Q.  B.  D.  700. 

(z)  Mann  v.  Nunn,  (1874)  43  L.  J.  C.  P.  241. 

(a)  Angell  v.  Duke,  (1875)  44  L.  J.  Q.  B.  78;  L.  E..  10  Q.  B.  174. 

(b)  Wells  V.  Kingston-upon-Hull,  (1876)  L.  E.  10  C.  P.  402;  44  L.  J.  C.  P.  257. 
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lands  (c);  are  not  within  the  statute.  And  where  a  wife  promised  her 
husband  verbally  that  if  he  would  purchase  the  lease  of  a  house  she 
would  reimburse  him  and  he  did  so,  she  was  held  bound  by  her 
promise,  because  her  husband  was  not  bound  to  purchase  the  lease, 
and  for  that  reason  the  statute  did  not  apply  (d).  How  far  the  Act 
applies  to  profits  a  prendre,  easements,  and  other  incorporeal  rights 
relating  to  lands,  is  a  question  by  no  means  clear;  though,  on  prin- 
ciple, it  ought  to  extend  to  all  agreements  respecting  rights  of 
common,  rights  of  way,  grants  of  rent-charge,  tolls,  or  licences  coupled 
with  an  interest,  however  trifling,  in  lands  (e).  It  was  not  suggested 
in  Hurst  v.  Picture  Theatres,  Lim.  (/),that  the  statute  applied  to  the 
sale  of  a  right  to  be  admitted  to  and  remain  in  a  theatre  for  the 
purpose  of  witnessing  the  performance  (g). 

§  1039.  The  question,  whether  shares  in  a  joint-stock  company  (h), 
possessed  of  real  estate,  could  be  regarded  as  a-n  interest  in  lands,  was 
one  which,  formerly,  was  much  discussed.  The  Legislature  has, 
however,  set  the  matter  at  rest,  by  enacting  that  all  shares  issued 
either  under  the  old  Joint-Stock  Companies  Act  of'  1856,  or  under  the 
present  Companies  Act,  "  shall  be  personal  estate  .  and  shall  not 

be  of  the  nature  of  real  estate  "  (i).  In  many  cases,  too,  where  the 
company  has  been  incorporated  by  statute,  Parliament  has  expressly 
declared  that  the  shares  shall  be  deemed  personal  estate  (fe).  So,  even 
in  the  absence  of  such  a  declaration,  if  the  company  be  incorporated 
by  statute  or  by  charter  from  the  Crown,  and  the  real  property  be 
vested  in  the  corporation,  who  are  to  have  the  sole  management  of  it, 
the  shares  of  the  individiial  proprietors  will   be  personalty,   and  will 


(c)  Gillanders  v.  Ld.  Rossmore,  (1835)  Jones,  Ex.  504;  Griffiths  v.  Jenkins, 
(1864)  3  New  R.  489. 

(d)  Boston  V.  Boston,  [1904]  1  K.  B.  124;  73  L.  J.  K.  B.  17. 

(e)  Cook  V.  Stearns,  (1814)  11  Mass.  533;  R.  v.  Salisbury,  (1838)  8  A.  &  B.  716; 
7  L.  J.  M.  G.  110. 

(/)    [1915]  1  K.  B.  1;  83  L.  J.  K.  B.  1837. 

(3)  In  this  case  the  ticket  was  not  for  any  particular  seat.  It  is  thought,  how- 
ever, that  if  the  ticket  had  been  for  a  numbered  seat  the  decision  would  probably  have 
been  to  the  same  effect.  Indeed,  if  the  contract,  being  for  a  numbered  seat,  could  possibly 
be  regarded  as  a  demise,  the  right  of  the  ticket-holder  to  remain  in  undisturbed  pos- 
session would  be  secured  to  him  by  s.  2  immediately  he  took  possession,  parol  leases 
for  not  exceeding  three  years  being  excepted  from  the  statute,  and  the  question  which 
arose  in  the  case  could  not  have  arisen. 

(h)  As  to  shares  in  an  ordinary  private  partneraliip,  where  the  partnership  are 
owners  of  real  estate,  see  AshwoHh  v.  Munn,  (1878)  15  Ch.  D.  363;  50  L.  J.  Ch   107. 

(i)  19  &  20  V.  c.  47,  s.  15 ;  25  &  26  V.  c.  89,  s.  2-3 ;  8  Edw.  7,  c.  69,  s.  22.  The 
first  two  Acts  are  now  repealed. 

(/c)  This  is  so  in  the  case  of  all  companies  subject  to  the  provisions  of  the  Com- 
panies Clauses  Consolidation  Act,  1845,  8  &  9  V.  c.  16,  s.  7.  So,  also,  in  the  case 
of  the  Lancaster  Canal  Co.,  Mon.  &  B.  94;  of  the  London  &  Birmingham  Ry  see 
Bradley  v.  Holdsworth,  (1838)  3  M.  &  W.  422;  7  L.  J.  Ex.  153;  49  R.  R.  670,  and  of 
many  others.  Again,  stock,  to  which  the  Colonial  Stock  Act,  1877,  applies,  is  personal 
estate,  40  &  41  V.  c.  59,  s.  22. 
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consist  of  nothing  more  than  a  right  to  participate  in  the  net  produce 
of  the  property  of  the  company.  The  same  doctrine  will  apply, 
though  the  company  be  unincorporated — as,  for  instance,  if  it  be  a 
mining  co-partnership  conducted  on  the  cost-book  principle — provided 
that  trustees  be  seized  of  the  real  estate  in  trust  to  use  it  for  the 
benefit  of  the  shareholders,  and  to  make  profits  out  of  it,  as  part  of 
the  stock  in  trade;  and  provided  that  the  interest  of  the  shareholders 
be  confined  to  those  profits  (I).  If,  however,  the  trustees  hold  the 
real  estate  in  trust  for  themselves  and  the  co-adventurers,  present  and 
future,  in  proportion  to  their  number  of  shares,  then  there  will  be  a 
direct  trust  in  the  realty ;  and,  consequently,  neither  a  bargain  for,  nor 
a  transfer  of,  a  share  in  such  trust  can  be  made  without  a  note  in 
writing  (m).  The  question — under  which  of  these  two  species  of 
trusts  the  lands  of  any  particular  company  may  be  held — is  one  of 
fact,  to  be  determined  in  each  case  (in  so  far  as  the  question  may  not 
be  one  of  the  construction  of  any  document)  by  the  jury  (n).  If  the 
freehold,  which  forms  the  basis  ^nd  subject-matter  of  the  trade  of  an 
unincorporated  company,  be  vested  in  the  collective  body,  the  shares 
of  the  individual  co-partners  seem  clearly  to  fall  within  the  meaning 
of  the  fourth  section  (o). 

§  1040.  It  is  now  settled  that  neither  railway  debenture  stock 
created  under  the  provisions  of  the  Companies  Clauses  Act,  1863  (p), 
nor  railway  debentures,  are  an  interest  in  lands  (q). 

(/)  Watson  V.  Spratley,  (1854)  10  Ex.  222;  24  L.  J.  Ex.  53;  102  E.  B.  541.  See 
Myers  v.  Pengal,  (1851)  2  De  Gex,  M.  &  G.  599;  22  L.  J.  Ch.  431;  95  E.  B.  245; 
Walker  v.  Bartlett,  (1866)  18  C.  B.  845;  25  L.  J.  C.  P.  263;  107  E.  E.  541;  Hayter 
v.  Tucker,  (1857)  4  K.  &  J.  248;  116  E.  E.  322;  Bennet  v.  Blain,  (1863)  33  L.  J. 
C.  P.  63;  15  C.  B.  518;  137  B.  E.  628;  Freeman  v.  Gainsford,  (1865)  34  L.  J.  C.  P. 
95;  Entwistle  v.  Davis,  (1867)  4  Bq.  272;  36  L.  J.  Ch.  825. 

(to)  Id. ;  Gray  v.  Smith,  (1890)  43  Ch.  D.  208 ;  53  L.  J.  Ch.  145 ;  Baxter  v.  Brown, 
(1845)  7  Man.  &  G.  198;  14  L.  J.  C.  P.  193;  66  B.  B.  706;  Boyce  v.  Green,  (1826) 
Batty,  608.    See  Morris  v.  Glynn,  (1859)  27  Beav.  218;  122  B.  B.  378. 

(n)  Watson  v.  Spratley,  swpra. 

(o)  Gray  v.  Smith,  supra.  See  further,  as  to  the  transfer  of  shares  in  joint  stock 
companies,  ante,  §  986  to  989. 

(p)  26  &  27  V.  c.  118,  s.  22. 

(g)  Attree  v.  Hawe,  (1878)  9  Ch.  D.  337;  47  L.  J.  Ch.  868;  Holdsworth  v.  Daven- 
port, (1876)  46  L.  J.  Ch.  20;  3  Ch.  D.  185;  Walker  v.  Milne,  (1849)  11  Beav.  507; 
18  L.  J.  Ch.  288;  83  E.  B.  243.  These  cases  overrule  Ashton  v.  Ld.  Langdale,  (1851) 
i  De  Gex  &  Sm.  402 ;  20  L.  J.  Ch.  234;  87  B.  B.  420;  and  Chandler  v.  Howell,  (1877) 
4  Ch.  D.  651 ;  46  L.  J.  Ch.  25.  In  connection  with  this  subject  it  may  be  convenient 
to  mention  that  while,  as  stated  above,  debentures  are  not  within  s.  4  of  the  Statute 
of  Frauds,  scrip  and  shares  in  joint  stock  companies,  whether  incorporated  or  unin- 
corporated, are  not  "  goods,  wares,  and  merchandises  "  within  s.  17,  now  replaced 
by  s.  4  (1)  of  the  Sale  of  Goods  Act  :  Humble  v.  Mitchell,  (1889)  11  A.  &  E.  205 ;  9 
L.  J.  Q.  B.  29 ;  52  B.  B.  318 ;  Hibblewhite  v.  M'Morine,  (1840)  6  M.  &  W.  214 ;  9 
L.  J.  Ex.  217 ;  55  B.  B.  578;  Knight  v.  Barber,  (1846)  16  M.  &  W.  66;  16  L.  J.  Ex. 
18;  Tempest  v.  Kilner,  (1846)  3  C.  B.  249;  71  B.  B.  837;  Bowlby  v.  Ball,  (1846)  8 
C.  B.  284;  16  L.  J.  C.  P.  18;  Duncuft  v.  Albrecht,  (1841)  12  Sim.  189;  56  E.  E.  46; 
Watson  V.  Spratley,  (1854)  10  Ex.  222 ;  24  L.  J.  Ex.  58 ;  102  B.  B.  541.  As  the 
judgment  determining  this  proceeds  on  the  ground  that  such  shares  are  mere  choses  in 
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§  1041  (r).  The  principal  difficulties  in  interpreting  what  is  meant 
by  an  "  interest  in  lands, ' '  have  arisen  in  applying  that  term  to 
cases,  where  trees,  growing  crops,  or  other  things  annexed  to  the 
freehold,  have  formed  the  subject  of  the  contract;  and  here,  the 
decisions  of  the  courts,  so  far  from  furnishing  a  safe  guide,  only 
assist  in  confusing  the  student,  since — to  use  the  words  of  Lord 
Abinger — "no  general  rule  is  laid  down  in  any  of  them,  that  is  not 
contradicted  by  some  other  "  (s).  Indeed,  the  judges  themselves 
have  not  yet  agreed  upon  any  uniform  test,  by  which  to  try  the 
merits  of  this  question  (<).  In  some  cases  they  have  endeavoured  to 
solve  it  by  reference  to  the  law  of  emblements ;  and  have  held  that 
whatever  will  go  to  the  executor,  the  tenant  being  dead,  cannot  be 
considered  as  an  interest  in  land  (m).  In  other  cases  the  test  has  been, 
whether  the  property  in  dispute  could  have  been  seized  in  execution 
at  common  law  (v) ;  in  others,  again,  a  distinction  has  been  drawn 
between  fi-uctus  industriales  and  the  natural  products  of  the  soil  (x) ; 
while,  in  not  a  few,  the  decisions  ^ave  rested,  partly  on  the  legal 
character  of  the  principal  subject-matter  of  the  contract,  but  princi- 
pally on  the  consideration,  whether,  in  order  ta  effectuate  the  intention 
,of  the  parties,  it  were  necessary  to  give  the  vendee  an  interest  in  the 
land  (y). 

%  1042.  It  is  thought,  however,  that  two  broad  principles  may  now 
be  extracted.  The  first  of  these  may  be  deduced  from  a  decision  of 
the  Common  Pleas  Division  in  1875  (z),  and  appears  to  be  that  a  sale 
of  growing  things  which-  are  upon  land  is  only  within  the  statute  as 
conferring  an  interest  in  land  when  it  is  part  of  the  bargain  that  the 
things  sold  are  to  remain  on  the  land  till  maturity,  or  for  any  other 
stipulated  time,  or  when  it  is  collateral  to  a  transfer  of  the  land  itself; 
but  that  such  a  sale  does  not  confer  an  interest  in  land,  and  is  conse- 

aotion  (but  in  In  re  Jackson,  Ex  parte  the  Union  Bank  of  Manchester,  (1871)  L.  B.  12 
Eq.  354;  40  L.  J.  Bk.  67,  Bacon,  V.C,  held  that  shares  in  a  company  were  not  "things 
in  action  "  within  the  meaning  of  32  &  33  V.  c.  71,  s.  15  (5),  now  re-enacted  by  4  &  6 
G.  5,  c.  59,  s.  38  (c)),  it  also  inferentially  determines  {Heseltine  v.  Siggers,  (1848) 
1  Ex.  856;  18  L.  J.  Ex.  166;  74  E.  E.  862)  that  contracts  for  the  sale  of  stock  nr 
Exchequer  bills  are  not  within  the  Act  :  Pickering  v.  Appleby,  (1720)  Com.  Eep.  354, 
cited  in  Colt  v.  Nettervill,  (1725)  2  P.  Wms.  308. 

(r)  Gr.  Ev.  §  271,  in  part  as  to  first  four  lines. 

(s)  Rodwell  V.  Phillips,  (1842)  9  M.  &  W.  505  ;  11  L.  J.  Ex.  217 ;  60  E.  E.  807. 

(t)   See  1  Sug.  V.  &  P.  124-128,  141-158. 

(«)  Rodwell  V.  Phillips,  supra;  Jones  v.  Flint,  (1839)  10  A.  &  E.  758;  9  L.  J 
Q.  B.  252;  50  E.  E.  527. 

(»)  Dunne  v.  Ferguson,  (1832)  Hayes,  643;  Rodioell  v.  Phillips,  supra;  Jones  v. 
Flint,  supra. 

(x)  Jones  V.  Flint,  supra;  Evans  v.  Roberts,  (1826)  5  B.  &  C.  832;  4  L.  J.  (O.S  ) 
K.  B.  813;  29  E.  E.  421 ;  Rodwell  v.  Phillips,  supra. 

(y)  Jones  v.  Flint,  supra. 

(z)  Marshall  v.  Green,  (1875)  1  C.  P.  D.  35;  45  L.  J.  C.  P.  153.  See,  also, 
Morgan  v.  Russell,  [1909]  1  K.  B.  357;  78  L.  J.  K.  B.  187;  Jones  v  Tank'erville 
[1909]  2  Ch.  440;  78  L.  J.  Ch.  674. 
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quently  not  within  the  statute  when  growing  things  are  sold  as 
chattels  and  are  to  be  removed  from  the  land  forthwith  after  the  sale. 
Endeavouring  to  view  all  the  cases  as  to  sales  of  growing  crops  by  the 
light  of  this  principle,  it  is  submitted  that  a  fair  summary  of  the 
results  of  these  decisions  is  as  follows :  :  — First,  a  contract  for  the 
purchase  of  fruits  of  the  earth,  ripe,  though  not  yet  gathered,  is  .not 
a  contract  for  any  interest  in  lands,  though  the  vendee  is  to  enter  and 
gather  them  (a).  Secondly,  a  sale  of  any  growing  produce  of  the 
earth,  reared  annually  by  labour  and  expense,  and  in  actual  existence 
at  the  time  of  the  contract — as,  for  instance,  a  growing  crop  of 
com  (6),  or  hops  (c),  or  potatoes  (d),  or  turnips  (e) — is  not  within  the 
fourth  section  of  the  statute,  though  the  purchaser  is  to  harvest  or  dig 
them.  Similarly,  a  contract  for  the  sale  of  other  growing  things  (for 
example,  trees)  as  chattels,  when  the  subject  of  the  sale  is  ready  to 
be  cut  and  gathered  at  once,  and  the  contract  stipulates  that  they 
shall  be  removed  immediately,  and  does  not  confer  the  possession  or 
use  of  the  land  for  any  given  time,  either  in  order  that  it  may  contri- 
bute to  the  growth  of  the  thing  sold  until  its  maturity,  or  for  any  other 
given  purpose,  is  not  a  contract  for  an  interest  in  land  within  the 
statute  (/).  This  principle  may  also  possibly  afford  a  solution  of  the 
question  which  was  once  raised  (g),  as  to  whether  the  same  rule  would 
apply  to  contracts  respecting  the  sale  of  teasles,  liquorice,  madder, 
clover,  or  other  crops  of  a  like  nature,  which  do  not  ordinarily  repay 
the  labour  by  which  they  are  produced  within  the  year  in  which  that 
labour  is  bestowed,  and  consequently,  as  it  seems,  do  not  fall  within 
the  law  of  emblements.  Thirdly,  aji  agreement  respecting  the  sale  of 
growing  crops,  not  emblements,  when  fit  to  be  cut  and  taken,  such 
as  growing  fruit  (h),  grass  (z),  underwood  (fe),  poles  (I),  or  timber,  is 

(a)  Parker  v.  Staniland,  (1809)  11  Bast,  362 ;  10  B.  E.  521 ;  Cutler  v.  Pope,  (1836) 
1  Shepl.  337  (Am.). 

(b)  Jones  v.  Flint,  supra. 

(c)  Per  Parke,  B.,  in  Rodwell  v.  Phillips,  supra,  questioning  Waddington  v. 
Bristow,  (1801)  2  Bos.  &  P.  4.52.  See,  also,  Graves  v.  Weld,  (1883)  5  B.  &  Ad.  119, 
120;  2  L.  J.  K.  B.  176;  39  R.  E.  419.  Hops  occupy  an  exceptional  position,  for  whilst 
they  grow  from  "  ancient  roots,"  yet  they  are  made  fruitful  annually  by  the  "  manur- 
ance  and  industry  of  the  owner."  Accordingly,  so  far  as  the  annual  product  is  con- 
cerned, hops  rank  with  emblements  :  Graves  v.  Weld. 

(d)  Sainsbury  v.  Matthews,  (1838)  4  M.  &  W.  843;  8  L.  J.  Ex.  1;  51  R.  E.  620; 
Evans  v.  Roberts,  supra;  Warwick  v.  Bruce,  (1818)  2  M.  &  S.  205;  14  E.  E.  634. 

(e)  Dunne  v.  Ferguson,  supra ;  Emmerson  v.  Heelis,  (1809)  2  Taunt.  38;  11  E.  E. 
520,  oontri,  must  be  considered  as  overruled  by  Evans  v.  Roberts,  supra;  and  by 
Jones  V.  Flint,  supra. 

if)  Marshall  v.  Green,  supra;  Smith  v.  Surman,  (1829)  9  B.  &  C.  561;  7  L.  J. 
(O.S.)  K.  B.  296;  33  E.  E.  254;  explained  by  Lord  Abinger  in  Rodwell  v.  Phillips, 
supra. 

(g)  Graves  v.  Weld,  supra. 

(h)  Rodwell  v.  Phillips,  supra,  resolving  a  doubt  suggested  by  Littledale,  J.,  in 
Graves  v.  Weld,  supra. 

(t)  Crosby  v.  Wadsworth,  (1805)  6  East,  602;  8  E.  E.  566;  Carrington  v.  Roots, 
(1837)  2  M.  &  W.  248;  6  L.  J.  Ex.  95 ;  46  E.  E.  583. 
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within  the  fourth  section,  and  a  written  contract  of  sale  cannot  be 
dispensed  with  (m).  Fourthly,  if  the  land  itself  is  agreed  to  be  sold 
or  let,  and  the  vendee  or  tenant  contracts  to  purchase  the  growing 
crops,  this  last  contract,  though  the  crops  taken  under  it  may  form 
the  subject  of  a  distinct  valuation,  will  be  so  incorporated  with  the 
agreement  relating  to  the  land  as  to  be  inseparable  from  it,  and  will 
consequently  fall  within  the  fourth  section  of  the  Act  (n-).  The  second 
broad  principle  appears  to  be  that  the  sale  of  an  inanimate  object 
which  at  the  time  of  such  sale  forms  part  of  an  hereditament,  even 
though  the  subject  of  the  sale  be  treated  by  the  contract  as  a  chattel, 
is  within  section  4  of  the  Statute  of  Frauds — e.g.,  a  sale,  as  building 
materials,  of  a  house  to  be  taken  down  by  the  purchaser  (o). 

§  1043.  Where  growing  crops  do  not  amount  to  an  interest  in 
lands,  it  is  clear  that  an  agreement  respecting  them  may  fall  within 
the  provisions  which  require  a  sale  of  goods  to  be  in  writing  (p),  and, 
therefore,  at  first  sight,  it  may  seem  unimportant  to  raise  any  dispute 
upon  the  subject.  But,  in  truth,  two  material  distinctions  exist 
between  the  Statute  of  Frauds  and  the  Sale  of  Goods  Act;  for,  first, 
contracts  under  the  former  must  be  stamped,  while  those  under  the 
latter  are  exempt  (q) ;  and  next,  no  writing  is  required  by  the  Sale  of 
Goods  Act,  if  the  subject-matter  of  the  contract  is  under  the  value  of 
£10,  or  if  there  has  been  a  part-payment,  or  a  part-acceptance,  by  the 
purchaser  (r).  To  constitute  a  part-payment,  part  of  the  purchase 
consideration  must  have  actually  passed  at  the  time  of  the  contract, 
it  is  not  sufficient  for  the  parties  verbally  to  agree  that  a  sum  of  money 
owing  from  the  purchaser  should  be  retained  by  the  vendor  on  account 
of  the  price  of  the  goods  contracted  to  be  sold  (s).  It  is  true,  that 
parol  agreements  touching  lands  will  be  enforced,  if  they  have  been 
unequivocally  performed  in  some  material  part;  as,  for  instance,  if 
possession  has  been  distinctly  taken  under  them  and  rent  paid,  or  the 

(k)  Scorell  v.  Boxall,  (1827)  1  Y.  &  J.  396;  30  E.  E.  807. 

(I)    Teal  V.  Auty,  (1820)  2  B.  &  B.  99;  22  E.  E.  656. 

(m)  In  two  cases  an  agreement  to  sell  growing  timber  was  held  not  to  convey 
any  interest  in  the  land,  but  in  one  of  these  the  timber  was  to  be  felled  and  taken  away 
"  as  soon  as  possible  "  by  the  purchaser,  Marshall  v.  Green,  (1875)  1  C.  P.  D.  135; 
45  L.  J.  C.  P.  153;  and  in  the  other  the  vendor  had  contracted  to  sell  the  timber  at 
60  much  per  foot,  and  that  contract  the  court  regarded  in  the  same  light  as  if  it  had 
related  to  the  sale  of  timber  already  felled;  Smith  v.  Surman,  supra,  explained  by 
Lord  Abinger  in  Bodwell  v.  Phillips,  supra. 

in)  Ld.  Falmouth  v.  Thomas,  (1832)  1  C.  M.  &  E.  89;  2  L.  J.  Ex.  57;  38  E.  E. 
584;  Mayfield  v.  Wadsley,  (1824)  3  B.  &  C.  366;  3  L.  J.  (O.S.)  K.  B.  31,  per  Little- 
dale,  J. 

(o)  Laverry  v.  Pursell,  (1888)  39  Ch.  D.  508;  57  L.  J.  Ch.  570. 

(p)  The  Sale  of  Goods  Act,  1893. 

(q)  54  &  55  V.  c.  39,  Sch.  Tit.  Agreement. 

(r)  Ante,  §  1020. 

(s)  Norton  v.  Davison,  [1899]  1  Q.  B.  401 ;  68  L.  J.  Q.  B.  265  ;  Walker  v  Nusseit 
(1847)  16  M.  &  W.  302 ;  16  L,  J.  Ex.  120;  73  E.  E.  507  ■  ». 
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like  (f);  but,  still,  such  agreements  will  not  be  excluded  from  the 
operation  of  the  statute  by  any  part-performance,  which  does  not 
place  the  acting  party  in  such  a  position,  that  it  would  be  a  fraud 
upon  him  if  the  contract  were  not  completed  (m)- 

§  1044.  As  the  fourth  section  of  the  Sale  of  Goods  Act  is  confined 
to  contracts  for  the  sale  of  goods,  it  does  not  apply  to  a  contract, 
which  is  substantially  one  for  work  and  labour  (v),  or  to  an  agreement 
to  procure  goods  for  another,  and  to  convey  them  to  a  certain 
place  (x).  Neither  does  this  section,  any  more  than  the  fourth  section 
of  the  Statute  of  Frauds,  extend  to  fixtures,  which,  though  chattels, 
are  not  goods,  wares,  or  merchandise  (y).  But  where  the  principal 
subject-matter  of  a  contract  is  the  sale  of  goods  of  the  price  or  value 
of  £10  or  upwards,  the  contract  falls  within  the  section,  though  it 
includes  other  matters — as,  for  instance,  the  agistment  of  cattle — to 
which  the  statute  does  not  apply  (s).  With  respect  to  the  price, 
which  must  be  £10  or  upwards  in  order  to  render  a  writing  necessary, 
it  may  be  observed,  that  if  a  person  purchases  several  articles  at  one 
time,  though  at  distinct  prices,  the  transaction  will  be  regarded  as  one 
entire  contract ;  ajid,  consequently,  if  the  whole  purchase-money 
amounts  to  £10,  the  case  will  be  within  the  statute,  though  none  of 
the  articles  taken  separately  may  be  of  that  value  (a). 

§  1045.  The  oioceptance  and  actual  receipt  mentioned  by  the 
statute  (b)  have  given  rise  to  much  litigation ;  but,  without  entering 
into  any  lengthened  discussion  of  the  numerous  decisions  which  bear 
on  this  point,  it  may  suffice  to  observe,  that  each  of  the  two  terms 

(t)  Maddison  v.  Alderson,  (1883)  8  App.  Oas.  467 ;  52  L.  J.  Q.  B.  737.  This  caae 
deserves  attentive  perusal.  See  Lanyon  v.  Martin,  (1884)  13  L.  E.  Ir.  297;  Miller 
V  Aldworth,  Ld.,  [1899]  1  Ch.  622;  68  L.  J.  Ch.  322;  Hodson  v.  H-enUnd,  [1896] 
2  Ch.  428;  65  L.  J.  Ch.  754;  Humphreys  v.  Green,  (1882)  10  Q.  B.  D.  148;  52  L.  J. 
Q.  B.  140;  Dale  v.  Hamilton,  (1846)  2  Phill.  266;  16  L.  J.  Ch.  397;  71  E.  E.  127; 
Lincoln  v.  WngU,  (1859)  28  L.  J.  Ch.  705;  4  De  Gex  &  J.  16;  124  E.  E.  133;  T^unn 
V.  Fahian,  (1865)  L.  E.  1  Ch.  35;  35  L.  J.  Ch.  140;  Howe  v.  Hall,  (1870)  I.  E.  4iEq. 
242;  Williams  v.  Evans,  (1875)  44  L.  J.  Ch.  319;  L.  E.  19  Bq.  547;  Bntain  v. 
Rossiter,  (1879)  11  Q.  B.  D.  123.  In  M'Manus  v.  Cooke,  (1887)  35  Ch.  D.  681,  it  was 
stated  that  this  doctrine  probably  applied  to  all  cases  in  which  the  court  would  enter- 
tain a  suit  for  specific  performance  if  the  contract  had  been  in  writing. 

(u)  Maddison  v.  Alderson,  Supra ;  Clinan  v.  Cooke,  (1802)  1  Sch.  &  Lef.  41 : 
9  E.  E.  3.  See  Haigh  v.  Kaye,  (1872)  L.  E.  7  Ch.  469;  41  L.  J.  Ch.  567;  Pulbrook 
V.  Lawes,  (1876)  45  L.  J.  Q.  B.  178;  1  Q.  B.  D.  284. 

(v)  Clay  V.  Yates,  (18^6)  25  L.  J.  Ex.  237;  1  H.  &  N.  73;  108  E.  E.  461.  But 
a  contract  to  make  a  set  of  teeth  to  fit  the  mouth  of  the  employer  is  not  a  contract 
for  work  and  labour,  so  as  to  dispense  with  the  statutes;  Lee  v.  Grifjin,  (1861)  1 
B.  &  S.  272;  30  L.  J.  Q.  B.  252;  124  E.  E.  555. 

(x)  Cobbold  V.  Caston,  (1824)  1  Bing.  399 ;  2  L.  J.  (O.S.)  C.  P.  38. 

(y)  Horsfall  v.  Hey,  (1848)  2  Ex.  778;  17  L.  J.  Ex.  266;  76  E.  E.  782. 

(z)  Harman  v.  Reeve,  (1856)  25  L.  J.  C.  P.  257. 

(a)  Baldey  v.  Parker,  (1823)  2  B.  &  C.  37  ;  1  L.  J.  (O.S.)  K.  B.  229;  26  E.  E.  260. 
See,  also,  Elliott  v.  Thomas,  (1838)  3  M.  &  W.  170;  7  L.  J.  Ex.  129;  49  E.  E.  558; 
Bigg  v.   Whisking,  (1853)  14  C.  B.  195. 

(h)  See  ante,  §  1020. 
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has  a  distinct  and  separate  meaning  (c) ;  that  a  compliance  with  both 
requisites  is  necessary  to  satisfy  the  statute  (d) ;  that  an  acceptance 
and  receipt  of  part  of  the  goods  will  be  as  operative  as  an  acceptance 
and  receipt  of  the  whole  (e) ;  that  in  cases  relating  to  the  purchase  of 
specific  goods  the  acceptance  may  precede  the  receipt  as  well  as 
follow  it  or  be  contemporaneous  with  it  (/);  that  an  agent  authorised 
to  receive  goods  is  not  consequently  authorised  to  accept  them  (g) ; 
that  the  receipt,  which  itself  implies  delivery  (/i),  must  be  such  as 
will  preclude  the  vendor  from  retaining  any  lien  on  the  goods  (f).  But 
the  acceptance  need  not  be  such  as  v,nll  preclude  the  purchaser  from 
objecting  to  their  quantity  or  quality,  for,  by  section  4  (3)  of  the  Sale 
of  Goods  Act,  1893,  "There  is  an  acceptance  of  goods  within  the 
meaning  of  this  section  when  the  buyer  does  any  act  in  relation  to 
the  goods  which  recognises  a  pce-existing  contract  of  sale  whether 
there  be  an  acceptance  in  performance  of  the  contract  or  not. ' ' 
Accordingly  where  goods  were  delivered  to  the  buyer,  who  took  a 
sample  from  them,  for  the  purpose  of  comparing  same  with  a  sample 
already  in  his  possession,  and,  after  examining  it,  said  that  the  goods 
were  not  equal  to  his  sample,  and  that  he  would  not  have  them,  it  was 
held  that  a  county  court  judge  was  justified  in  finding  that  there  had 
been  a  sufficient  acceptance  by  him  to  satisfy  section  4  (k).  The  ques- 
tions whether  there  was  "  acceptance  "  as  defined  by  section  4  (3),  and 
whether  there  was  ' '  actual  receipt ' '  of  the  goods  by  the  buyer  are 
questions  of  fact  for  the  jury  (I).  In  order  to  amount  to  actual 
receipt  there  must  be  delivery  by  the  vendor  and  receipt  by  the  buyer 
amounting  to  the  transfer  of  possession  in  the  intention  of  both 
parties  (m).    The  mere  marking  of  goods  by  the  vendee  in  the  vendor's 

(c)  Cusack  V.  Robinson,  (1861)  1  B.  &  S'.  299;  30  L.  J.  Q.  B.  261;  124  E.  B.  566. 

(<J)  Id. 

(e)  Morton  v.  Tibbett,  (1850)  15  Q.  B.  434;  19  L.  J.  Q.  B.  382;  81  B.  B.  666; 
Kershaw  v.  Ogden,  (1865)  34  L.  J.  Ex.  159 ;  3  H.  &  C.  717 ;  140  B.  E.  694. 

(/)  Cusack  V.  Robinson,  supra,  resolving  a  doubt  expressed  in  Saunders  v. 
Topp,  (1849)  4  Ex.  390;  18  L.  J.  Ex.  374;  80  B.  B.  624;  and  adopting  in  part  a 
dictum  of  Lord  Campbell's  in  Morton  v.  Tibbett,  supra. 

(g)  Nicholson  v.  Bower,  (1858)  1  E.  &  E.  172;  28  L.  J.  Q.  B.  97;  117  B.  E.  167; 
Hansom  v.  Armitage,  (1822)  5  B.  &  Aid.  557;  24  B.  E.  478;  Norman  v.  Phillips, 
(1845)  14  M.  &  W.  276;  14  L.  J.  Ex.  306. 

{h)  Saunders  v.  Topp,  supra. 

(i)  Baldy  v.  Parker,  supra;  Maberley  v.  Sheppard,  (1833)  10  Bing.  101;  2  L.  J. 
C.  P.  181;  38  B.  B.  403;  Smith  v.  Surman,  (1829)  9  B.  &  C.  561,  577 ;  7  L.  J.  (O.S.) 
K.  B.  296 ;  33  B.  E.  354 ;  Tempest  v.  Fitzgerald,  (1820)  3  B.  &  Aid.  680,  684 ;  22  B.  E. 
526;  Carter  v.  Toussaint,  (1822)  5  B.  &  Aid.  859;  24  E.  E.  589;  Holmes  v.  Hoskins, 
(1854)  9  Ex.  763;  96  E.  E.  959;  Cusack  v.  Robinson,  supra;  Grice  v.  Richardson, 
(1877)  3  App.  Cas.  319 ;  47  L.  J.  C.  P.  48. 

(k)  Abbott  V.  Wolsey,  [1895]  2  Q.  B.  97;  64  L.  J.  Q.  B.  388;  Page  v.  Morgan, 
[1885]  15  Q.  B.  D.  228 ;  64  L.  J.  Q.  B.  434. 

(I)  Abbott  V.  Wilsey,  supra;  Morton  v.  Tibbett,  supra;  Bushel  v  Wheeler 
(1844)  15  Q.  B.  442,  n. ;  81  E.  E.  675. 

(m)  Phillips  V.  Bistolli,  (1824)  2.  B.  &  C.  514;  2  L.  J.  (O.S.)  K.  B.  116; 
26  E.  B.  433;  recognised  in  Maberley  v.  Sheppard,  supra.  See  Curtis  v  Pugh 
(1847)  10  Q.  B.  Ill;  16  L.  J.  Q.  B.  199;  74  E.  B.  220;  Saunders  v.  Topp,  supra'; 
and  Tomkinson  v.  Staight,  (1856)  17  C.  B.  697;  25  L.  J.  C.  P.  85;  104  B.  B.'846. 
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MEANING  OF  ACCEPTANCE  AND  ACTUAL  RECEIPT.   [§§  1045,  1046, 

shop,  when  they  are  to  be  paid  for  by  ready  money,  will  not  suffice,  as 
this  act,  though  it  may  constitute  a  valid  acceptance  (n),  is  not  such 
a  receipt  by  the  vendee  as  will  deprive  the  vendor,  even  when  he 
assents  to  it,  of  his  right  of  lien  (o). 

§  1046.  But  where  a  party,  having  agreed  to  purchase  some  wool, 
had  it  sent  to  another  warehouse  for  deposit,  and  then  weighed  it  and 
packed  it  in  his  own  sheeting,  this  was  held  to  be  a  sufficient  accept- 
ance and  receipt,  though  by  the  course  of  dealing  he  was  not  to 
remove  it  to  its  ultimate  place  of  destination  before  payment,  and  no 
payment  had  been  made.  The  court  considered  that,  under  these 
circumstances,  the  vendor  had  not  what  could  properly  be  called  a 
lien  on  the  wool,  but  merely  a  special  interest  in  it,  growing  out  of 
his  original  ownership,  independent  of  the  actual  possession,  and 
consistent  with  the  property  being  in  the  purchaser  (p).  So,  where 
some  horses  were  purchased  of  a  dealer  who  kept  a  livery  stable,  and 
the  buyer  directed  the  seller  to  keep  them  at  livery,  upon  which  they 
were  transferred  from  the  sale  to  the  livery  stable,  it  was  held  that 
this  direction  was  equivalent  to  an  acceptance  and  receipt  of  the 
horses,  as  the  buyer  became  liable  for  their  keep,  which  would  not 
have  been  the  case,  unless  they  had  actually  gone  into  his  posses- 
sion (g).  So,  where  a  timber  merchant,  having  bought  some  growing 
trees  by  verbal  contract,  cut  down  six  of  them  and  sold  the  lops  and 
tops,  the  vendor  of  the  trees  was  held  to  be  too  late  in  attempting  to 
countermand  the  sale  (r).  So,  where  a  stack  of  hay  had  been  pur- 
chased by  parol,  and  afterwards  the  vendee  sold  part  to*  a  third 
person,  who  removed  it,  the  jury  were  held  to  be  justified  in  finding 
an  acceptance  and  actual  receipt  (s). 

(n)  Gusack  v.  Robinson,  supra. 

(o)  Baldey  v.  Parker,  supra;  Bill  v.  Bament,  (1841)  9  M.  &  W.  36;  11  L.  J.  Ex. 
81;  60  R.  R.  668;  Proctor  v.  Jones,  (1826)  2  C.  &  P.  532;  31  E.  R.  693;  Kealy  v. 
Tenant,  (1861)  13  Ir.  L.  E.  394.  These  cases  seem  virtually  to  overrule  Hodgson 
V.  Le  Bret,  (1808)  1  Camp.  233;  and  Anderson  v.  Scot,  (1806)  id.  235,  n.  See 
Saunders  v.  Topp,  supra;  and  Acraman  v.  Morrice,  (1849)  8  C.  B.  449;  19  L.J.  C.  P. 
57 ;  70  E.  E.  568. 

(p)  Dodsley  v.  Varley,  (1840)  12  A.  &  E.  632;  54  E.  E.  652;  Langton  v. 
Higgins,  (1859)  4  H.  &  N.  402 ;  28  L.  J.  Ex.  252 ;  118  E.  E.  515 ;  Aldridge  v.  Johnson, 
(1857)  7  E.  &  B.  885;  26  L.  J.  Q.  B.  296;  110  E.  R.  875;  Kershaw  v.  Ogden,  (1865) 
34  L.  J.  Ex.  159;  3  H.  &  C.  717;  140  E  &.  694.  See  Simonds  v.  Humble,  (1862) 
13  C.  B.  (N.S.)  258;  134  E.  E.  526.  As  to  the  effect  of  handing  over  a  sample  of 
the  goods,  see  Gardner  v.  Grout,  (1857)  2  C.  B.  (N.S.)  340;  109  E.  R.  706. 

(g)  Elmore  v.  Stone,  (1809)  1  Taunt.  458;  10  R.  R.  578;  explained  and  recog- 
nised by  Bayley,  J.,  in  Smith  v.  Surman,  supra.  See  Castle  v.  Sworder,  (1861) 
6  H.  &  N.  828;  30  L.  J.  Ex.  310;  123  R.  E.  860;  CaHer  v.  Toussaint,  supra; 
Beaumont  v.  Brengeri,  (1847)  5  C.  B.  301;  75  R.  R.  731;  Holmes  v.  Hoskins,  supra; 
Marvin  v.  Wallace,  (1856)  25  L.  J.  Q.  B.  369;  6  E.  &  B.  726;  106  R.  E.  784.  See 
Taylor  v.  Wakefield,  (1856)  6  E.  &  B.  765;  106  R.  R.  793. 

(r)  Marshall  v.  Green,  (1875)  1  C.  P.  D.  35;  45  L.  J.  C.  P.  153. 

(s)  Chaplin  v.  Rogers,  (1800)  1  East,  192;  6  R.  R.  249;  recognised  by  Bayley,  J., 
in  9  B.  &  C.  570.  See  Stoveld  v.  Hughes,  (1811)  14  East,  308;  12  E.  R.  523;  and 
Searle  v.  Reeves,  (1797)  2  Esp.  598. 

721 


§§    1047—1049.]    MEANING    OP    ACCEPTANCE    AND    ACTUAL    RECEIPT. 

§  1047.  A  person,  intrusted  with  another's  goods  to  sell,  with  the 
right  to  buy  them  himself,  may  himself  become  the  purchaser  by 
parol,  and  may  do  subsequent  acts  which  will  amount  to  an  acceptance 
and  receipt  on  his  part;  as,  for  instance,  if  he  sells  them  to  a  stranger 
on  his  own  account  (t).  The  evidence,  however,  to  sustain  such  a 
case  must  be  extremely  clear  (u). 

§  1048.  Where  the  goods  are  ponderous  and  incapable  of  being 
handed  over  from  one  to  another,  a  constructive  delivery — such,  for 
example,  as  the  giving  up  the  key  of  the  warehouse  in  which  they  are 
deposited,  or  the  dehvery  of  other  indicia  of  property — will  be  suffi- 
cient (v).  But,  in  all  these  cases,  the  acts  of  the  parties,  in  order  to 
be  tantamount  to  a  delivery  and  actual  receipt,  must  be  unequi- 
vocal (x) ;  and,  therefore,  where  goods  are  lodged  with  a  warehouseman 
as  agent  for  the  vendor,  the  mere  acceptance  and  retainer  by  the 
purchaser  of  the  warrant  or  delivery  order  will  not  amount  to  an 
actual  receipt  of  the  goods,  so  as  to  bind  the  bargain  (y) ;  but  to  have 
this  eSect,  the  document  must  be  lodged  by  the  purchaser  with  the 
warehouseman,  who  must  then,  as  it  were,  attom  to  him,  or,  in  other 
words,  agree  to  hold  the  property  henceforth  as  his  agent  (s). 

§  1049.  One  of  the  chief  difficulties  in  construing  this  branch  of 
the  statute,  is  where  goods,  verbally  purchased,  are  delivered  to  a 
carrier  or  wharfinger  named  by  the  vendee ;  and  here  it  seems  to  have 
been  once  considered,  that  such  delivery  was  sufficient  to  satisfy  the 
statute  (*a).  However,  it  has  since  been  held,  that  though  the  deUvery 
to  the  carrier  may  be  a  delivery  to  the  purchaser,  the  acceptance  of 
the  carrier  is  not  an  acceptance  by  him  (b) ;  and,  therefore,  where 
timber,  verbally  ordered,  was  forwarded  in  this  manner  to  the  pur- 
chaser, but  he  refused  to  take  it  in,  the  Court  of  Exchequer  held  that 
the  jury  were  not  warranted  in  finding  an  acceptance,  though  an 
invoice  had  been  sent  to  the  purchaser  and  retained  by  him,  and 
though  he  had  omitted  to  give  notice  to  the  vendor  of  his  refusal  to 

(t)  Edan  v.  Dudfield,  (1841)  1  Q.  B.  302;  55  R.  R.  258;  Lillywhite  v.  Devereux. 
(1846)  15  M.  &  W.  289,  291;  71  E.  R.  670. 

(«)  Id. 

(»)  Chaplin  v.  Rogers,  supra. 

{x)  Nicholle  v.  Plume,  (1824)  1  C.  &  P.  272,  per  Best,  C.J. ;  Edan  v.  Dudfield, 
(1841)  1  Q.  B.  307. 

(y)  M'Ewan  v.  Smith,  (1849)  2  H.  L.  C.  309;  81  R.  R.  166. 

(z)  Farina  v.  Home,  (1846)  16  M.  &  W.  119,  123;  16  L.  J.  Ex.  73;  73  R.  R.  433, 
per  Parke,  B. ;  Bentall  v.  Burn,  (1824)  3  B.  &  C.  423 ;  3  L.  J.  (0  S  )  K  B  42- 
27  R.  R.  391. 

(o)  Hart  v  Sattley,  (1814)  3  Camp.  528.  See  Dawes  v.  Peck,  (1799)  8  T.  E.  330- 
4  R.  R.  675 ;  and  Dutton  v.  Solomonson,  (1803)  3  Bos.  &  P.  582 ;  7  R.  R.  883. 

(b)  Johnson  v.  Dodgson,  (1837)  2  M.  &  W.  656;  6  L.  J.  Ex.  185;  46  R  R  783 
See  Acebal  v.  Levy,  (1834)  10  Bing.  376;  3  L.  J.  C.  P.  98;  38  R.'r  469-  Goats 
V.  Chaplin,  (1842)  3  Q.  B.  483;  11  L.  J.  Q.  B.  315;  61  R.  R.  267;  Nicholson  v 
Bower,  (1858)  28  L.  J.  Q.  B.  97  ;  1  E.  &  E.  172 ;  117  R.  R.  167. 
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EXECUTION  OF  WILLS  UNDER  THE  WILLS  ACT.  [§§  1049,  1060. 

take  the  goods  till  after  the  expiration  of  more  than  a  month  (c).  It 
is  true  that,  under  somewhat  similar  circumstajices,  the  Court  of 
Queen's  Bench  has  pronounced  an  opposite  decision;  but  in  that  case 
the  vendee  did  not  reject  the  goods  for  seven  months ;  and  Mr. 
Justice  Coleridge  rested  his  judgment  on  the  ground  that  the  inspec- 
tion of  the  goods  was  to  be  made  within  a  reasonable  time  (d). 
Whether  this  distinction  can  be  supported  is  another  question ;  but 
thus  much  is  at  least  clear— that  if  a  purchaser,  who  has  the  right  of 
approval,  retains  for  an  unreasonable  time  goods  which  have  been 
delivered  to  him,  he  will  lose  his  right  to  reject  them,  and  his 
conduct  will  amount  to  an  acceptance  (e) ;  and,  further,  the  same  rule 
will  hold  if  the  goods  have  been  delivered  to  a  general  agent  of  the 
purchaser,  who  was  authorised  by  him  to  examine  their  quality  (/). 
It  is  also  clear  that,  if  the  purchaser  of  goods  takes  upon  himself 
to  exercise  a  dominion  over  them,  and  deals  with  them  in  a  manner 
inconsistent  with  the  right  of  property  continuing  in  the  vendor — as, 
for  instance,  if  he  changes  their  original  destination,  and  resells  them 
to  a  third  party  at  a  profit — the  jury  will  be  justified  in  finding  that  lie 
has  accepted  the  goods  and  actually  received  them,  though  they  have 
been  merely  delivered  to  his  carriers,  and  he  himself  has  never  seen 
them  (g). 

§  1050.  The  Wills  Act  (h) — which  came  into  operation  on  the 
1st  of  January,  1838 — ^has  effected  extensive  amendments  in  the  law 
respecting  these  instruments;  and  it  will  here  be  expedient  to  notice 
such  of  the  alterations  as  relate  to  the  execution  of  wills.  By  this 
Act,  every  will,  codicil,  or  other  testamentary  disposition — including 
appointments  made  by  will,  or  by  writing  in  the  nature  of  a  will,  in 
exercise  of  any  power  (?'),  whether  such  power  were  created  before  or 
after  the  Act  came  into  operation  (k),  but  excluding  nuncupative  wills, 
disposing   of  personal  estate,    made    by   soldiers    in    actual    military 


(c)  Norman  v.  Phillips,  (1845)  14  M.  &  W.  277;  14  L.  J.  Ex.  306;  Meredith  v. 
Meigh,  (1863)  2  E.  &  B.  364;  22  L.  J.  Q.  B.  401;  96  E.  E.  603;  Hunt  v.  Hecht, 
(1853)  8  Ex.  814;  22  L.  J.  Ex.  293;  91  E.  E.  780;  HaH  v.  Bush,  (1858)  27  L.  J.  Q.  B. 
271;  E.  B.  &  E.  494;  113  E.  E.  744;  Coombs  v.  Bristol  &  Exeter  Ry.,  (1858) 
27  L.  J.  Ex.  401;  Smith  v.  Hudson,  (1865)  34  L.  J.  Q.  B.  145;  6  B.  &  S.  431; 
141  E.  E.  459. 

(d)  Bushel  v.  Wheeler,  (1844)  15  Q.  B.  442,  n. ;  81  E.  E.  675 ;  explained  by 
Alderson,  B.,  in  14  M.  &  W.  282.  See,  also,  Currie  v.  Anderson,  (1860)  29  L.  J.  Q.  B. 
87 ;  2  E.  &  E.  592 ;  119  E.  E.  859. 

(e)  Coleman  v.  Gibson,  (1832)  1  M.  &  Eob.  168;  42  E.  E.  770;  Norman  v. 
Phillips,  supra;  Bowes  v.  Pontifex,  (1863)  3  F.  &  P.  739. 

(/)    Norman  v.  Phillips,  supra. 

ig)  Morton  v.  Tibbett,  (1850)  15  Q.  B.  428;  19  L.  J.  Q.  B.  382;  81  E.  E.  666; 
explained  by  Martin,  B.,  in  Hunt  v.  Hecht,  supra. 
(?t)  7  W.  4  &  1  v.,  u.  26. 
(i)  §§  1  &  10. 
(fc)  Hubbard  v.  Lees,  (1866)  "G.  E.  1  Ex.  255 ;  35  L.  J.  Ex.  169. 
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§§    1050 — 1052.]       SAILORS     AND     SOLDIERS'     WILLS. 

service,  or  by  seamen  and  mariners  at  sea  (l) — must,  if  made,  or 
re-executed,  or  re-published,  or  revived  by  any  codicil,  on  or  after  the 
1st  of  January,  1838  (m),  be  in  writing,  "  and  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in  his  presence  (n) 
and  by  his  direction;  and  such  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary  "  (o).  Appointments  by  will,  if 
executed  in  this  manner,  are  valid,  although  the  power,  under  which 
they  were  made,  expressly  requires  some  additional  solemnity  in  the 
execution  (p) ;  and  all  wills,  executed  as  above  stated,  shall  be  deemed 
good  without  other  publication  (q). 

§  1051.  An  exception,  indeed,  is  recognised  as  to  the  wills  of 
petty  officers  and  seamen  in  the  Royal  Navy,  and  non-commissioned 
officers  of  marines,  and  marines,  so  far  as  relates  to  their  wages,  pay, 
prize-money,  bounty-money,  allowances,  and  moneys  payable  in 
respect  of  services  in  His  Majesty's  Navy  (r).  By  the  Wills  (Soldiers 
and  Sailors)  Act,  1918  (7  &  8  Geo.  5,  c.  58)  sailors  are  placed  in  the 
same  position  as  soldiers,  and  a  soldier  or  sailor,  though  under  the 
age  of  twenty-one  years,  may  dispose  of  real  estate,  in  the  same 
manner  as  personal  estate,  by  nuncupative  will  (s). 

§  1052.  In  contrasting  these  provisions  with  those  formerly 
contained  in  the  Statute  of  Frauds  (<),  it  will  be  observed,  first,  that 
they  are  not  confined,  as  in  the  Act  of  Charles  II.,  to  devises  disposing 
of  freehold  realty,   but  that  they  apply  equally  to  all  wills,  whether 


(1)    §  11.    See  post,  §  1062,  and  Will,  on  Ex.,  10th  ed.,  vol.  1,  p.'  90. 

(m)  §  34.  in)  Kevil  v.  Lynch,  (1873)  I.  R.  8  Eq.  244. 

(o)  §  9.  A  will  written  in  pencil  has  been  decided  to  be  a  good  will ;  Dicken- 
son v.  Dickenson,  (1814)  2  Phill.  Ecc.  173;  Re  Dyer,  (1828)  1  Hag.  Bcc.  219; 
but  not  (aa  decided  in  America)  one  written  on  a  slate  :  Reed  v.  Woodward,  (1877) 
11  Phil.  (Pa.)  54,  541.  But  it  may  be  in  the  form  of  a  letter  if  intended  to  be 
testamentary  and  properly  executed;  Cowley  v.  Knapp,  (1886)  42  N.  J.  L.  297  (Am.). 

(p)  §  10.  See,  however,  and  compare  Buckell  v.  Bleakhorn,  (1846)  5  Hare, 
131;  71  R.  E.  45;  Collard  v.  Sampson,  (1853)  4  De  G.,  M.  &  G.  224;  22  L.  J.  Ch. 
729;  102  R.  R.  98;  West  v.  Ray,  (1854)  Kay  385;  23  L.  J.  Ch.  447;  101  E.  R.  668; 
Taylor  v.  Meads,  (1865)  34  L.  J.  Ch.  203;  4  De  G.,  J.  &  S.  597;  146  R.  R.  471;  and 
Smith  v.  Adkins,  (1872)  L.  R.  14  Eq.  462;  41  L.  J.  Ch.  628. 

(q)  §  13.  As  to  the  meaning  of  the  phrase  "  publication  of  a  will,"  see 
Vincent  v.  Bp.  of   Sodor   and  Man,  (1851)  4  De  G.  &  Sm.  294;    20  L.  J.  Ch.  433; 

87  E.  E.  387 ;  and  cases  there  cited. 

(r)  §  12.  11  G.  4  &  1  W.  4,  c.  20,  ss.  48—50;  28  &  29  V.  c.  72 ;  60  &  61  V.  c.  15. 
See  5  Geo.  5,  c.  17,  giving  power  to  the  Admiralty  to  dispense  with  the  provisions 
of  28  &  29  V.  c.  72  and  60  and  61  V.  c.  15,  with  regard  to  seamen  or  mariners  who 
died  during  or  in  consequence  of  the  War. 

is)  See  In  re  Stable,  deceased,  (1919)  P.  7 ;  88  L.  J.  P.  32;  In  re  Yates    id    93- 

88  L.  J.  P.  92. 

it)  29  C.  2,  u.  3,  o.  5;  7  W.  3,  c.  12,  o.  3,  Ir. 
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ATTESTATION    UNDER     WILLS     ACT.  [§§    1052,    1053. 

of  freehold,  copyhold,  or  personal  estate;  secondly,  that  two  attesting 
witnesses  are  sufficient  and  necessary  in  all  cases,  while  the  Statute 
of  Frauds  required  the  signature  of  at  least  three  to  all  devises  of 
freehold  realty,  but  was  silent  as  to  other  wills;  thirdly,  that  the 
testator  must  make  or  acknowledge  («)  his  signature  in  the  actual 
contemporaneous  presence  (v)  of  these  witnesses,  though  this  was  not 
necessary  under  the  former  Act;  and  fourthly,  that  the  will  must  be 
signed  "  at  the  foot  or  end  thereof,"  whereas,  in  former  wills,  the 
signature  was  valid,  if  it  appeared  on  any  part  of  the  instrument  (ar). 
It  has  been  further  laid  down  as  a  rule  deducible  from  the  spirit,  if 
not  from  the  express  language,  of  the  Act,  that  both  the  attesting 
witnesses  must  subscribe  the  will  at  the  same  time,  and  in  each 
other's  presence;  and,  therefore,  where  a  will  was  signed  in  the 
presence  of  a  single  witness  who  then  attested  it — and  subsequently, 
the  testator,  in  the  presence  of  this  witness  and  another,  acknow- 
ledged his  signature,  whereupon  the  second  witness  also  subscribed 
the  will — this  was  held  to  be  insufficient,  though  on  the  second 
occasion  the  first  witness  had  acknowledged,  but  had  not  re-written, 
his  own  signature  (y).  So,  where  one  of  the  witnesses  to  a  will,  on 
the  occasion  of  its  being  re-executed  in  his  presence,  retraced  his 
signature  with  a  dry  pen  (z),  and  where  another  witness,  under 
similar  circumstances,  corrected  an  error  in  his  name  as  previously 
written,  and  added  the  date  (a),  the  court  held  that  neither  of  these 
acts  was  a  sufficient  compliance  with  the  statute,  which,  in  requiring 
the  actual  subscription  of  the  witnesses,  rendered  it  incumbent  on 
them  to  do  some  act  that  should  be  apparent  on  the  face  of  the 
instrument,  and  that  should  amount  to  such  a  signature  as  would  be 
descriptive  of  the  witness,  whether  by  a  mark,  or  by  initials,  or  by 
writing  the  full  name  (b). 

§  1053.  As  the  word  "presence,"  mentioned  in  the  statute, 
means  not  only  a  bodily,  but  a  mental,  presence,  the  Act  will  not  be 
satisfied,  if  either  of  the  witnesses  be  insane,  intoxicated,  asleep,  or, 


(«)  See  Morritt  v.  Douglass,  (1872)  L.  E.  3  P.  &  D.  1 ;  42  L.  J.  P.  &  M.  10. 

(v)  Presence  in  the  same  room  is  insufficient,  but  both  witnesses  must  con- 
temporaneously see  the  testator  sign  or  acknowledge  his  signature  :  Brown  v. 
Skirrow,  [1902]  P.  3;  71  L.  J.  P.  19. 

(a;)  Post,  §  1057. 

iy)  Casement  v.  Fulton,  (1845)  5  Moore  P.  C.  139;  70  E.  E.  19;  Moore  v.  King, 
(1842)  3  Curt.  243;  In  re  Simmonds,  (1842)  id.  79;  In  re  Allen,  (1839)  2  Curt.  331; 
Slack  V.  Rusteed,  (1856)  6  Ir.  Ch.  E.  1.  See,  however,  Faulds  v.  Jackson,  (1845) 
6  Bcc.  &  Mar.  Cas.  Supp.  i. ;  and  In  re  Webb,  (1865)  1  Deane,  Ecc.  1,  in  which 
last  case,  Sir  J.  Dodson,  on  the  authority  of  an  unreported  decision  of  Sir  H.  Fust, 
in  Chodwick  v.  Palmer,  (1851)  held  that  the  witnesses  need  not  subscribe  the  will 
in  the  presence  of  each  other. 

(z)  Playne  \.  Scriven,  (1845)  1  Eob.  Ecc.  772.     See  post,  §  1113. 

(a)  Hindmarsh  v.  Charlton,  (1861)  8  H.  L.  C.  160;  125  E.  E.  86. 

(b)  In  re  Enyon,  (1873)  L.  E.  3  P.  &  D.  92 ;  42  L.  J.  P.  &  M.  52. 
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it  would  seem,  even  blind  (c)  or  inattentive,  at  the  time  when  the  will 
is  signed  or  acknowledged  (d);  and  so  strictly  has  this  rule  been 
interpreted,  that  where  a  testator  had  acknowledged  a  paper  to  be  his 
will  in  the  presence  of  witnesses,  but  these  persons  had  neither  seen 
him  sign  it,  nor  seen  his  signature  at  the  time  of  their  subscription,  a 
prayer  for  probate  was  rejected,  though  both  the  witnesses  admitted 
that  they  had  seen  the  testator  writing  the  paper,  and  the  will,  when 
produced,  actually  bore  his  signature  (e). 

§  1054.  A  somewhat  less  stringent  construction  has  been  put  on 
that  part  of  the  Act  which  requires  the  witnesses  to  subscribe  in 
the  presence  of  the  testator;  and,  although,  if  their  signatures  were 
not  attached  in  the  testator's  room,  proof  would  be  required  to 
show  that  he  was  in  such  a  position  as  to  have  seen  them  write  (/), 
yet  where  the  testator,  being  in  bed,  did  not  exactly  see  one  of  the 
witnesses  sign,  in  consequence  of  a  curtain  being  drawn,  but  both 
the  witnesses  had  really  signed  in  his  room,  and  in  each  other's 
presence,  the  will  was  admitted  to  probate  {g).  This  distinction  ha,s 
been  adopted  in  consequence  of  the  vast  difference  which  exists  in 
the  relative  importance  of  the  two  acts,  and  in  the  objects  they  are 
intended  to  answer.  The  witnesses  are  to  see  the  signature  made 
or  acknowledged,  because  they  are  subsequently  to  attest  it;  but 
they  are  to  subscribe  the  will  in  the  presence  of  the  testator, 
chiefly  for  the  purpose  of  formally  completing  it ;  and  although  they 
cannot  depose  to  the  signature  of  the  testator  being  made  or  acknow- 
ledged in  their  presence,  unless  they  see  the  act,  they  may  bear 
witness  to  their  subscription  in  the  presence  of  the  testator,  though 
he  did  not  actually  see  them  sign  (h).  An  attestation  while  the 
alleged  testator  is  insensible  is,  however,  of  course  bad  (i). 

§  1055.  In  enacting  that  the  testator  must  "  make  or  acknow- 
ledge "  his  signature  in  the  presence  of  witnesses,  the  Legislature 
did  not  intend  to  confine  the  acknowledgment  to  cases  where  the 
signature  was  made  "  by  some  other  person  "  than  the  testator, 
but  meant  it  to  apply  equally   to   those   cases   where   the   signature 


(c)  See  In  re  Mullen,  (1871)  I.  E.  5  Eq.  309,  where  a  blind  testator  was  held 
capable  of  acknowledging  his  signature  to  his  will. 

(d)  Hudson  v.  Parker,  (1844)  1  Eob.  Ecc.  24,  per  Dr.  Liishington. 

(e)  Hudson  v.  Parker,  supra;  Blake  v.  Blake,  (1882)  SI  L.  J.  P.  36;  7  P.  D. 
102.     But  see  Smith  v.  Smith,  (1868)  L.  E.  1  P.  &  D.  143 ;  35  L.  J.  P.  &  M.  66. 

(/)  Carter  v.  Seaton,  (1901)  85  L.  T.  76;  Norton  v.  Barett,  (1856)  Deane  Ecc  E. 
259.     Ante,   §  163. 

(g)  Newton  v.  Clarke,  (1839)  2  Curt.  320.  But  see  Tribe  v.  Trihe  (1849) 
1  Roberts.  775;  In  re  Killick,  (1865)  3  8w.  &  Tr.  578;  34  L.  J  P  &  M  2*  Ante 
§  163. 

(h)  Hudson  v.  Parker,  supra. 

(i)  Right  v.  Price,   (1779)  1  Doug.  241. 
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had  been  previously  made  by  himeelf  (fe).  In  making  the  acknow- 
ledgment (l),  it  is  not  necessary  that  the  testator  should  actually 
point  out  to  the  witness  his  name,  and  say,  "  This  is  my  name 
or  my  handwriting  ' ' ;  but  if  he  states  that  the  whole  instrument 
was  written  by  himself  (m),  or  if  he  produces  a  paper  as  his  will,  and 
requests  the  witnesses  to  put  their  names  underneath  his  (n),  or  if  he 
intimates  by  gestures  that  he  has  signed  the  will,  and  that  he 
wishes  the  witnesses  to  attest  it  (o),  or  even,  it  seems,  if  he  shows  a 
paper  in  his  handwriting  to  the  witnesses  and  desires,  or  allows  a 
bystander  to  desire  (p),  them  to  sign  it,  without  stating  that  such 
paper  is  his  will  (g),  thisi  will  be  a  sufficient  acknowledgment  of  his 
signature,  provided  it  clearly  appears  that,  at  the  time  of  making 
the  statement  or  producing  the  document,  the  signature  was  really 
affixed,  and  was  actually  seen  by  the  witnesses  when  they  signed 
at  the  testator's  request.  Unless,  however,  the  judge  is  satisfied 
that  the  witnesses,  before  they  subscribed  the  will,  either  saw  the 
testator  sign  it  or  saw  his  signature  attached  to  it,  he  must  pro- 
nounce against  its  validity;  for  the  statute  requires,  not  that  the 
will,  but  that  the  signature,  should  be  attested  (r).  It  follows  from 
this  rule,  that  if  the  witnesses  sign  before  the  testator  the  will  is 
void,  though  the  testator  immediately  afterwards  affixes  his  signa- 
ture in  their  presence,  and  though  they  subsequently  seal  the 
document  (s). 

§  1056.  But  it  is  not  absolutely  essential  to  the  validity  of  a  will 
that  positive  affirmative  evidence  should  be  given  by  the  subscrib- 
ing witnesses,  that  the  testator  either  signed  it,  or  acknowledged 
his  signature  to  it,  in  their  presence,  since  the  court  may  presume 
due  execution  under  the  circumstances.  Thus,  where,  three  years 
after  the  supposed  execution,  the  witnesses  deposed  that  they  went 
to  the  house  of  the   deceased,   who,   as  writer  to  an   attorney,   was 


(k)  In  re  Cornelius  Ryan,  (1838)  1  Curt.  908,  recognised  in  Ilott  v.  Genge, 
(1842)  3  Curt.  174. 

(I)  The  acknowledgment  may  be  made  by  a.  blind  testator.  In  re  Mullen,  (1871) 
I.  B.  5  Eq.  309. 

(m)  Blake  v.  Knight,  (1843)  3  Curt.  563. 

(n)  Gaze  v.  Gaze,  (1843)  3  Curt.  451. 

(o)  In  re  Davies,  (1849)  2  Kob.  Ecc.  377. 

(p)  See  Faulds  v.  Jackson,  (1845)  6  Ecc.  &  Mar.  Cas.  Supp.  x.,per  Ld.  Brougham; 
Inglesant  v.  Inglesant,  (1874)  L.  B.  3  P.  &  D.  172 ;  43  L.  J.  P.  &  M.  43. 

(g)  Keigwin  v.  Keigwin,  (1843)  3  Curt.  607;  In  re  Ashmore,  (1843)  id.  758,  per 
Sir  H.  Fust;  In  re  Bosanquet,  (1852)  2  Bob.  Ecc.  577;  In  re  Dinmore,  (1853)  id.  641; 
In  re  Jones,  (1855)  Deane,  Ecc.  3. 

(r)  Hudson  v.  Parker,  (1844)  1  Bob.  Ecc.  14;  Blake  v.  Blake,  supra;  Ilott  v. 
Genge,  supra;  Countess  de  Zichy  Ferraris  v.  M.  of  Hertford,  (1843)  3  Curt.  479;  In 
re  Summers,  (1850)  2  Boberte.  295;  In  re  Pearsons,  (1864)  33  L.  J.  P.  &  M.  177; 
Fischer  v.  Popham,  (1875)  L.  E.  3  P.  &  D.  246 ;  44  L.  J.  P.  &  M.  47. 

(s)  In  re  Byrd,  (1842)  3  Curt.  117;  In  re  Olding,  (1841)  2  id.  865;  Cooper  v. 
Bockett,  (1844)  3  id.  648;  59  B.  B.  371;  Burke  v.  Moore,  (1875)  I.  B.  9  Eq.  609. 
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presumed  to  be  conversant  with  business,  to  see  him  sign  his  will; 
that  he  then  produced  a  paper,  telling  them  that  it  was  his  will 
and  in  his  handwriting;  that  he  read  over  the  attestation  clause, 
and  the  introductory  words,  and  pointed  out  a  mistake  which  had 
been  rectified  in  the  body  of  the  instrument ;  that  he  did  not  sign 
in  their  presence ;  that  when  they  attested  the  paper  no  seal  was 
upon  it,  but  they  could  not  positively  swear  that  there  was  no 
signature;  Sir  Herbert  Jenner  Fust  granted  probate,  though  the 
will,  when  produced,  was  not  only  signed  but  sealed  (t).  So,  also, 
if  the  will  contains  an  attestation  clause,  and  purports  to  be  duly 
signed  by  the  testator  and  two  witnesses,  the  court  will  prima  facie 
presume,  in  the  absence  or  death  of  the  witnesses,  or  in  the  event 
of  their  not  remembering  the  facts  attendant  on  the  execution  (u), 
that  the  statute  has  been  complied  with,  and  that  omnia  rite  esse 
acta  (v).  If,  however,  one  witness  assert'  that  he  does  remember, 
and  positively  negatives  signing  or  acknowledgment  of  signature  by 
the  alleged  testator  in  his  presence,  the  document  set  up  cannot  be 
admitted  to  probate,  unless  the  court  from  the  surrounding  circum- 
stances thinks  fit  to  doubt  his  evidence  (x).  The  presumption  omnia 
praesum,untur  rite  esse  acta  may  also  be  recognised,  even  in  cases 
where  no  attestation  clause  was  attached  to  the  will  {y),  and  where 
circumstances  existed,  which  a  non-legal  mind  might  well  deem 
sufficiently  suspicious  to  justify  a  very  different  inference  (z). 

§  1057.  It  was  at  one  time  thought,  that  the  clause  requiring  the 
testator  to  sign  ' '  at  the  foot  or  end  ' '  of  the  testament  would  be 
satisfied,   though    the    will    itself    were    wholly  written    on    the    first 


(t)  Blake  v.  Knight,  (1843)  3  Curt.  547,  562.  See  also  Beckett  v.  Howe,  (1869) 
L.  E.  2  P.  &  D.  1;  39  L.  J.  P.  &  M.  1 ;  Olver  v.  Johns,  (1870)  39  L.  J.  P.  &  M.  7; 
Kelly  V.  Keatinge,  I.  E.  5  Eq.  174;  In  re  Janaway,  44  L.  J.  P.  &  M.  6. 

(m)  Whiting  v.  Turner,  (1903)  89  Li.  T.  71. 

(v)  Baxendale  v.  De  Valmer,  (1887)  57  L.  T.  556;  Wright  v.  Sanderson,  Times, 

28  Feb.,  1884;  Burgoyne  v.  Showier,  (1844)  1  Eob.  Ecc.  5;  Hitch  v.  Wells,  (1846) 
10  Beav.  84;  In  re  Leach,  (1848)    6  Ecc.  &    Mar.  Cas.  92;    Leech  v.  Bates,  (1849) 

1  Eob.  Ecc.  714;  In  re  Rees,  (1865)  34  L.  J.  P.  &  M.  56;  Brenchley  v.  Still,  (1850) 

2  Eob.  Bee.  162,  175—177;  Thomson  v.  Hall,  (1852)  2  id.  426;  In  re  Holgate,  (1849) 
1  Sw.  &  Tr.  261;  Lloyd  v.  Roberts,  (1858)  12  Moore  P.  C.  158;  Foot  v.  Stanton, 
(1856)  Deane,  Ecc.  E.  19;  Reeves  v.  Lindsay,  (1869)  I.  E.  3  Eq.  509;  Vinnicombe  v. 
Butler,  (1865)  34  L.  J.  P.  &  M.  18;  3  Sw.  &  Tr.  580,  S.  C. ;  Smith  v.  Smith,  (1866) 
L.  E.  1  P.  &  D.  143;  35  L.  J.  P.  &  M.  65;  O'Meagher  v.  O'Meagher,  (1883)  IIL.E. 
Ir.  117.  See  Croft  v.  Croft,  (1865)  4  Sw.  &  Tr.  10;  34  L.  J.  P.  &  M.  44;  and  Wright 
V.  Rogers,  (1869)  L.  E.  1  P.  &  D.  678;  38  L.  J.  P.  &  M.  67. 

(x)  Lloyd  V.  Roberts,  supra;  Bailey  v.  Frowan,  (1871)  19  W.  E.  511;  Myers  v. 
Gibson,  (1866)  14  W.  E.  901;  O'Meagher  v.  O'Meagher,  (1883)  11  L.  E.  Ir   117 

(y)  In  re  Peverett,  [1902]  P.  205;.  71  L.  J.  P.  114;  In  re  Thomas,  (1859)  1  Sw 
&  Tr.  255;  28  L.  J.  P.  M.  33,  per  Sir  C.  Cresswell;    Gwillim    v.   Gwillim    (1860) 

29  L.  3.  P.   &  M.  31;  3  Sw.   &  Tr.  200;   Vinnicombe  v.  Butler,  supra. 

(z)  Trott  v.  Skidmore,  (1860)  2  Sw.  &  Tr.  12 ;  In  re  Huckvale    (1867)  LEI 
P.  &  D.  375;  36  L.  J.  P.  &  M.  84 ;  In  re  Pearn,  (1875)  45  L.  J.  P.  &' M.  31;  1  P    D 
70.     But  see  Pearson  v.  Pearson,  (1872)  L.  E.  2  P.  &  D.  451;  40  L.  J.  P.  ScM.  53 
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side  of  a  sheet  of-  paper,  and  the  attestation  and  signature  were 
attached  to  the  second,  or  even  the  third  side  (a).  This  view  of 
the  law  has  constantly  been  entertained  by  the  judges  in  Ireland  (b); 
but  in  England  a  far  more  strict  construction  was  ultimately  put 
upon  the  words  of  the  Act,  and  the  consequence  was  that  very  many 
wills  were  refused  probate,  because  the  testator  had  inadvertently 
permitted  a  trifling  blank  space  to  be  interposed  between  the  final 
word  of  the  instrument  and  his  signature  (c).  The  mischiefs  caused 
by  this  interpretation  of  the  statute  became  at  last  so  serious  as  to 
require  the  interference  of  the  Legislature;  and  in  1852,  Lord 
Chancellor  St.  Leonards  obtained  the  assent  of  Parliament  to  an 
Act  (d),  which  has  had  the  effect  of  remedying  the  principal  evils 
that  arose  from  the  former  law. 

§  1058.  The  first  section  of  this  Act, — after  reciting  that,  under 
the  statute  7  W.  4  &  1  V.,  c.  26,  no  will  is  valid  unless  it  be 
"  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  direction," — goes  on  to  enact, 
that  "  Every  will  shall,  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the  person  signing  for  him  as  afore- 
said, be  deemed  to  be  valid  within  the  said  enactment,  as  explained 
by  this  Act,  if  the  signature  shall  be  so  pla<!ed  at,  or  after,  or 
following,  or  under,  or  beside,  or  opposite  (e)  to  the  end  of  the  will, 
that  it  shall  be  apparent  on  the  face  of  the  will  that  the  testator 
intended  to  give  efiect  by  such  his  signature  to  the  writing  signed 
as  his  will  (/),  and  that  no  such  will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow  or  be  immediately  after 
the   foot  or  end  of  the  will,    or   by  the   circumstance   that   a   blank 


(o)  In  re  Gore,  (1843)  3  Curt.  758;  In  re  Carver,  (1842)  id.  29. 
(h)  Derinzy  v.  Turner,  (1851)  1  Ir.  Ch.  E.  341. 

(c)  See  Smee  v.  Bryer,  (1848)  6  Moore,  P.  C.  404;  In  re  Howell,  (1848)  6  Ecc. 

6  Mar.  Cas.  555;  In  re  Corder,  (1848)  id.  556;  In  re  Attridge,  (1848)  id.  597.  Where 
the  testator  signed  the  will  between  the  testimonium  clause  and  certain  words  descrip- 
tive merely  of  the  witnesses,  probate  was  granted  :  In  re  Cotton,  (1848)  6  Ecc.  & 
Mar.  Cas.  307.  See  also  In  re  Beadle,  (1849)  1  Bob.  Ecc.  749;  In  re  Standley,  (1849) 
1  Bob.  Ecc.  755;  In  re  Brown,  (1849)  1  Bob.  Ecc.  710;  In  re  Banly,  (1849)  id.  751; 
In  re  Hellings,  (1849)  id.  753;  In  re  Hearn,  (1849)  2  Eoberts,  112;  In  re  Odell,  (1849) 

7  Ecc.  &  Mar.  Cas.  267—271 ;  In  re  Batten,  (1849)  2  Eob.  Ecc.  124 ;  Holbeck  v. 
Holbeck,  (1849)  2  Eob.  Ecc.  126;  In  re  Minty,  (1850)  7  Ecc.  &  Mar.  Cas.  374—378; 
cases  collected,  id.  543—552;  In  re  Hill,  (1849)  2  Eob.  Ecc.  114;  In  re  White,  (1850) 
id.  194. 

(d)  15  &  16  V.  c.  24. 

(e)  In  re  Williams,  (1865)  L.  E.  1  P.  &  D.  4;  35  L.  J.  P.  &  M.  2;  In  re  Coombs, 
(1866)  36  L.  J.  P.  &  M.  25 ;  L.  E.  1  P.  &  D.  302. 

(/)  See  Cook  v.  Lambert,  (1863)  32  L.  J.  P.  &  M.  93 ;  3  Sw.  &  Tr.  46;  where 
a  signature  written  on  a  piece  of  paper,  which  had  been  previously  wafered  to  the 
foot  of  the  will,  was  held  sufficient.     See  also  In  re  Gausden,  (1863)  2  Sw.  &  Tr.  362 
31  L.  J.  P.  &  M.  53;  In  re  Hammond,  (1862)  3  id.    90;    32   L.   J.   P.    &   M.    200 
In  re  West,  (1862)  32  L.  J.  P.  &  M.  182 ;  In  re  Wright,  (1865)  34  L.  J.  P.  &  M.  104 
4  Sw.  &  Tr.  35,  S.  C.     But  see  In  re  M'Key,  (1876)  I.  E.  11  Eq.  220. 
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§§    1058,    1059.]    PROPER   PLACE  FOR    SIGNATURE  OF   WITNESSES. 

space  shall  intervene  between  the  concluding  word  of  the  will  and 
the  signature,  or  by  the  circumstance  that  the  signature  shall  be 
placed  among  the  words  of  the  testimonium  clause  or  of  the  clause  of 
attestation  (g),  or  shall  follow  or  be  after  or  under  the  clause  of 
attestation,  either  with  or  without  a  blank  space  intervening,  or 
shall  follow,  or  be  after  (h),  or  under,  or  beeide  the  names  or  one  of 
the  names  of  the  subscribing  witnesses,  or  by  the  circumstance  that 
the  signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper 
or  papers  containing  the  will,  whereon  no  clause  or  paragraph  or 
disposing  part  of  the  will  shall  be  written  above  the  signature  (i), 
or  by  the  circumstance  that  there  shall  appear  to  be  sufficient  space 
on  or  at  the  preceding  side,  or  page,  or  other  portion  of  the  same 
paper  on  which  the  will  is  written,  to  contain  the  signature  (k) ; 
and  the  enumeration  of  the  above  circumstances  shall  not  restrict 
the  generality  of  the  above  enactment  (I) ;  but  no  signature  under 
the  said  Act  or  this  Act  shall  be  operative  to  give  effect  to  any  dis- 
position or  direction  which  is  underneath  (m)  or  which  follows  it  (n), 
nor  shall  it  give  effect  to  any  disposition  or  direction  inserted  after 
the  signature  shall  be  made  "  (o).  Where  a  will,  written  on  several 
pages  of  paper,  has  been  signed  and  witnessed  at  the  foot  of  the 
first  page  only,  that  page  has  been  admitted  to  probate  (p). 

§  1059.  Although  the  testator  for  obvious  reasons  is  required  to 
sign  the  will  ' '  at  the  foot  thereof, "  it  is  somewhat  remarkable  that 
the  Wills  Act  points  out  no  place  for  the  signature  of  the  witnesses. 
The  most  convenient,  and  therefore  the  most  proper,  place  un- 
doubtedly is  under,  or  by  the  side  of,  the  signature,  of  the  testator; 
but  the  selection  of  such  a  locality  is  by  no  means  essential;  and 
the  testament  has  been  deemed  duly  executed,  even  where  the 
attestation  clause  and  the  signatures  of  the  witnesses  were  endorsed 
upon  it  (g).     The  Court,  however,  in  all  these  cases  must  be  satisfied 

(g)  In  re  Mann,  (1859)  28  L.  J.  P.  &  M.  19;  In  re  Gasmore,  (1869)  L.  E.  1 
P.  &  D.  653;  38  L.  J.  P.  &  M.  54. 

(h)  In  re  Puddephatt,  (1870)  L.  E.  2  P.  &  D.  97;  39  L.  J.  P.  &  M.  84;  In  re 
Jones,   (1877)  46  L.  J.  P.  80. 

(i)   In  re  Archer,  (1871)  L.  E.  2  P.  &  D.  252;  40  L.  J.  P.  &  M.  80. 

(fe)  Hunt  V.  Hunt,  (1866)  L.  E.  1  P.  &  D.  209;  35  L.  J.  P.  &  M.  135;  In  re 
Rice,  (1870)  I.  E.  5  Eq.  176. 

(I)  See  In  re  Wotton,  (1874)  L.  E.  3  P.  &  D.  159;  43  L.  J.  P.  &  M.  14. 

(m)  See  In  re  Kimpton,  (1864)  33  L.  J.  P.  &  M.  153 ;  3  Sw.  &  Tr.  427 ;  In  re 
Woodley,  (1864)  3  Sw.  &  Tr.  429;  33  L.  J.  P.  &  M.  153;  In  re  Jones,  (1864)  4  Sw. 
&  Tr.  1;  In  re  Powell,  (1864)  34  L.  J.  P.  &  M.  107;  4  Sw.  &  Tr  84;  In  re  Ainsworth, 
(1870)  L.  E.  2  P.  &  D.  151. 

(n)  See  Sweetland  v.  Sweetland,  (1865)  4  Sw.  &  Tr.  6;  34  L.  J.  P.  &  M.  42 ;  In 
re  Birt,  (1871)  L.  E.  2  P.  &  D.  214;  40  L.  J.  P.  &  M.  26;  In  re  Dilkes,  (1874)  L.  E. 
3  P.  &  D.  166;  43  L.  J.  P.  &  M.  38  S.  C. ;  Royle  v.  Harris,  [18951  P  163;  64  L.  .7. 
P.  65. 

(o)  These  provisions  apply  to  wills  already  made,  see  s.  2. 

(p)  Milward  v.  Buswell,  (1904)  20  Times  E.  714. 

(3)  In  re  Chamney,  (1849)  1  Eob.  Ecc.  757.  See  In  re  Taylor,  (1851)  2  Eoberts 
411. 
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MODE  OF  SIGNATURE  OF  WILL.     [§§  1059,  1060. 

that  the  signatures,   wherever  placed,  were  really  intended  to  attest 
the  operative  signature  of  the  testator  (r). 

§  1060.  Under  the  Wills  Act  of  1838,  as  under  the  Statute  of 
Frauds,  the  testator  may  have  his  hand  guided  by  another  person  (s), 
or  he  may  sign  by  his  mark  or  initials  only  (t),  though  his  name  does 
not  appear,  or  though  a  wrong  name  does  by  mistake  appear  (m), 
in  the  body  of  the  will  (v) ;  and  the  attesting  witnesses,  whether 
they  can  write  or  not,  may  also  sign  as  marksmen  (x) ;  and  if  one  of 
them  can  neither  read  nor  write,  he  may  still  sign  his  name  by 
having  his  hand  guided  by  the  other  (y).  It  has  even  been  held 
sufficient  for  witnesses  to  subscribe  the  will  by  their  initials  (z). 
In  conformity  also  with  the  provisions  in  the  Wills  Act  that  "  no 
form  of  attestation  shall  be  necessary,"  it  has  been  held,  that  a  more 
subscription  of  two  names,  without  any  memorandum  to  show  that 
the  parties  have  subscribed  as  witnesses,  will  satisfy  the  requirements 
of  the  statute  (a).  Even  writing  their  names  in  its  margin  opposite 
to  alterations,  &a.,  in  a  will,  where  the  Court  is  satisfied  that  it  was 
done  with  intent  to  attest  it,  is  a  sufficient  attestation  (fc).  Again, 
under  either  Act,  any  person,  even  though  he  be  one  of  the  two 
attesting  witnesses,  may  write  (c),  or  even  stamp   (d),  the  testator's 

(r)  Phipfs  V.  Hale,  (1874)  L.  E.  3  P.  &  D.  166. 

(s)  Wilson  V.  Beddard,  (1846)  12  Sim.  28. 

(t)  Baker  v.  Dening,  (1838)  8  A.  &  E.  94;  7  L.  J.  Q.  B.  137;  47  E.  E.  502; 
In  re  Blewitt,  (1880)  5  P.  D.  116;  49  L.  J.  P.  31.  Where  a  testator  has 
signed  by  a  mark,  no  collateral  inquiry  will  be  allowed  as  to  his  capacity  to  have 
written  his  name,  id. ;  and  no  proof  is  required  that  the  will  was  read  over  to  him  : 
Clarke  v.  Clarke,  (1868)  I.  E.,  2  C.  L.  395.  Sealing  a  will  is  not  a  sufficient  signing  : 
Smith  V.  Evans,  (1851)  1  Wils.  313;  Orayson  v.  Atkinson,  (1752)  2  Ves.  Sen.  459. 

(u)  In  re  Douce,  (1862)  2  Sw.  &  Tr.  593;  31  L.  J.  P.  &  M.  172;  In  re  Clarke, 
(1858)  1  Sw.  &  Tr.  22 ;  27  L.  J.  P.  &  M.  18. 

(»)  In  re  Bryce,  (1839)  2  Curt.  325. 

(x)  In  re  Amiss,  (1849)  2  Eob.  Ecc.  116;  Clarke  v.  Clarke,  (1879)  3  L.  E.,  Ir.  306; 
S.  C.  on  App.,  5  L.  E.  Ir.  57.  But  an  attesting  witness  cannot  subscribe  a  will  in 
another  person's  name ;  Pryorv.  Pryor,  (1860)  29  L.  J.  P.  &  M.  114. 

iy)  Harrison  v.  Elmn,  (1842)  3  Q.  B.  117;  11  L.  J.  Q.  B.  197;  61  E.  E.  153 
In  re  Lewis,  (1862)  31  L.  J.  P.  &  M.  163;  In  re  Frith,  (1858)  27  L.  J.  P.  &  M.  6 
1  Sw.  &  Tr.  8;  Lewis  v.  Lewis,  (1861)  2  Sw.  &  Tr.  153;  30  L.  J.  P.  &  M.  199 
Roberts  v.  Phillips,  (1855)  4  B.  &  B.  450;  24  L.  J.  Q.  B.  171 ;  99  E.  E.  553. 

(z)  In  re  Christian,  (1849) ;  2  Egberts.  110 ;  In  re  Blewitt,  (1880)  49  L.  J.  P.  31 ; 
5  P.  D.  116.  See  In  re  Trevanion,  (1850)  2  Eob.  Ecc.  311;  Hindmarsh  v.  Charlton, 
8  H.  L.  C.  160;  125  E.  E.  86,  cited  ante,  §  1052.  See,  too,  In  re  Sperling,  (1864) 
33  L.  J.  P.  &  M.  25,  where  a  witness,  instead  of  signing  his  name,  wrote  "  servant 
to  M.  S."  and  this  was  held  sufficient ;  3  Sw.  &  Tr.  272.  But  where  an  infirm  witness, 
intending  to  sign  his  name,  could  only  write  "  Saml."  and  omitted  his  surname,  the 
signature  was  held  to  be  insufficient;  In  re  Maddock,  (1874)  L.  E.  3  P.  &  D.  169; 
43  L.  J.  P.  &  M.  29. 

(a)  Bryan  v.  White,  (1850)  2  Eob.  Ecc.  315.  See  Griffiths  v.  Griffiths,  (1871) 
L.  E.  2  P.  &  D.  300;  41  L.  J.  P.  &  M.  11. 

(b)  In  the  goods  of  Streathley,  [1891]  P.  172;  60  L.  J.  P.  56. 

(c)  Smith  V.  Harris,  (1845)  1  Eob.  Ecc.  262;  In  re  Bailey,  (1838)  1  Curt.  914. 

(d)  Jenkins  v.  Gaisford,  (1868)  32  L.  J.  P.  &  M.  122;  3  Sw.  &  Tr.  93.  See 
Bennett  v.  Brvmfitt,  (1867)  L.  E.  3  C.  P.  28;  37  L.  J.  C.  P.  25;  and  ante,  §  1029. 
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■|§    1060,    1061.]       INCORPORATION   OF  PAPERS  IN   WILLS. 

eignature  by  his  direction;  and  where  the  drawer  of  a  will,  being 
requested  by  the  testator  to  sign  for  him,  put  his  own  eignature  to 
the  instrument,  this  was  held  to  be  sufficient,  as  the  Act  does  not 
say  that  the  signature  must  bear  the  testator's  name  (e).  The 
witnesses,  however,  must  attest  the  will,  either  by  their  signature 
or  their  marks,  and  probate  has  been  refused  when  a  stranger,  at 
the  request  of  the  testator,  had  signed  for  one  of  the  witnesses  who 
was  unable  to  write  (/). 

§  1061.  It  may  be  stated,  with  regard  to  the  incorporation  of 
papers  in  wills,  that  here,  as  in  other  documents,  a  paper  imperfect 
in  itself  may,  by  clear  reference  to  it  as  an  existing  document  {g),  be 
so  identified  with  an  instrument  validly  executed  as  to  form  part  of 
it,  and  if  this  be  the  case,  the  defect  of  authentication  arising  from 
such  paper  being  unattested  or  unexecuted  will  be  cured  Qi).  Unat- 
tested wills  and  codicils  have  thus  constantly  been  set  up  by 
subsequent  attested  codicils  which  have  confirmed  them  (f).  Where, 
however,  a  testator  at  the  foot  of  a  valid  will  of  1833  made  two 
codicils  prior  to  January  1,  1888,  and  five  more  after  that  date, 
the  whole  seven  being  unattested,  and  then  in  1847  duly  executed  an 
eighth  codicil  on  a  separate  paper,  which  he  described  as  "  a  codicil 
to  his  will,"  the  court  held  that  the  five  unattested  codicils,  which 
bore  date  after  the  passing  of  the  Wills  Act,  were  not  rendered  valid 
by  the  eighth  codicil,  as  they  formed  no  part  of  the  testator's  will, 
legally  and  technically  speaking  (fe). 

(e)  In  re  Clark,  (1839)  2  Curt.  329.     See  also  In  re  Blair,  (1848)  6  Bcc.  &  Mar 
Cas.  528. 

(/)  In  re  Cope,  (1850)  2  Eob.  Ecc.  385  ;  In  re  Duggins,  (1870)  39  L.  J.  P.  &  M.  24. 

(g)  Singleton  v.  Tomlinson,  (1878)  3  App.  Cas.  404;  In  re  Kehoe,  (1884)  13  L.  B. 
Ir.  13;  Dickinson  v.  Stidolph,  (1861)  11  C.  B.  (N.  S.)  341;  132  E.  R.  575;  Van 
Straubenzee  v.  Monck,  (1863)  32  L.  J.  P.  &  M.  21;  3  Sw.  &  Tr.  6 ;  In  re  Greves, 
(1859)  28  L.  J.  P.  &  M.  28;  1  Sw.  &  Tr.  250;  Allen  v.  Haddock,  (1858)  11  Moore, 
P.  C.  427;  117  E.  E.  62;  In  re  Almosnino,  (1860)  29  L.  J.  P.  &  M.  46;  1  Sw.  & 
Tr.  508;  In  re  Brewis,  (1864)  33  L.  J.  P.  &  M.  124;  3  Sw.  &  Tr.  473;  In  re  Luke, 
(1865)  34  L.  J.  P.  &  M.  105;  In  re  Lady  Truro,  (1866)  L.  E.  1  P.  &  D.  201; 
35  L.  J.  P.  &  M.  89;  In  re  Sunderland,  (1866)  L.  E.  1  P.  &  T>.  198;  35  L.  J.  P.  & 
M.  82;  In  re  Watkins,  (1865)  L.  E.  1  P.  &  D.  19;  35  L.  J.  P.  &  M.  14 ;  In  re 
Dallow,  (1866)  L.  E.  1  P.  &  D.  189;  35  L.  J.  P.  &  M.  81.     See  post,  §  1196,  ad.  fin. 

{h)  Countess  de  Zichy  Ferraris  v.  M.  of  Hertford,  (1843)  3  Curt.  493;  In  re 
Lady  Durham,  (1842)  id.  57;  In  re  Dickins,  (1842)  id.  60;  In  re  WHlesfcrd,  (1842)  id. 
77;  Habergham  v.  Vincent,  (1793)  2  Ves.  204;  In  re  Edwards,  (1848)  6  Bcc.  &  Mar. 
Cas.  306;  In  re  Ash,  (1856)  Deane,  Bcc.  181;  In  re  Lady  Pembroke,  (1856)  id.  182; 
Ir.  ne  Stewart,  (1863)  4  Sw.  &  Tr.  211;  32  L.  J.  P.  &  M.  94.     See  ante,  §  1026. 

(t)  Aaron  v.  Aaron,  (1849)  3  De  G.  &  Sm.  475 ;  84  E.  E.  374 ;  Utterton  v.  Robins, 
(1834)  1  A.  &  E.  423;  40  E.  E.  326;  Gordon  v.  Ld.  Reay,  (1832)  5  Sim.  274;  35  E.  E. 
]^  L^"^  ^'  ^'""'^'  ^■'■^^^'  ^  '^''-  &  M.  42;  2  L.  J.  Ex.  39;  38  E.  E.  579;  Allen  v. 
Maddock,  supra;  In  goods  of  Heathcote,  (1881)  6  P.  D  30-  50  L  J  P  42  S  C 
l^u  ^"/%^""""'  ^1864)  33  L.  J.  P.  &  M.  86;  Anderson  v.  Anderson,  (1872)  41  L.J. 
Ui  247;  L.  R.  13  Eq.  381;  and  especially  Burton  v.  Newbery,  (1875)  1  Ch.  D.  234; 
45  li.  J.  Ch.  202;  and  Green  v.  Tribe,  (1878)  9  Ch.  D.  231;  47  L    J    Ch    783 

nJ'^\^i^^''n'I-J^'"J^T^  ^  ^'"-  ^  ^^'-  ^^'-  256-  See  also  Johnson  v.  Ball, 
(1851)  5  De  G.  &  Sm.  85;  21  L.  J.  Ch.  210;  90  E.  E.  19;  In  re  Drummond,  (1880) 
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WILLS  QF   SOLDIERS  AND   SAILORS  WHILE  ON   SERVICE.     [§    1062. 

§.  1062.  With  respect  to  section  11,  whicji  excepts  from  the  opera- 
tion of  the  Act  all  wills  of  personal  estate  made  by  ' '  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea,"  reference  should  be  made  to  the  Wills  (Soldiers  and 
Sailors)  Act,  1918,  under  which  a  soldier  or  sailor  may  also 
dispose  of  real  estate  by  privileged  will  (I).  The  privilege,  as  to 
soldiers,  is  confined  to  such  as  are  actually  on  an  expedition  (m); 
and,  consequently,  that  officers  quartered  with  their  regiments  in 
barracks,  or  otherwise  forming  part  of  a  stationary  force,  whether 
at  home  or  in  the  colonies,  are  not  within  the  exception  (n.);  but 
a  soldier  has  been  held  to  he  sufficiently  "in  expeditione  "  who  has 
taken  some  step  under  orders,  in  view  of,  and  preparatory  to  joining 
the  force  in  the  field  (o),  and  even  where  the  force  to  which  he 
belongs  has  been  ordered  to  mobilise  for  service  in  the  field,  although 
the  particular  soldier  himself  has  taken  no  step  under  the  order  (p). 
A  declaration  made  by  a  soldier  on  active  service  at  the  instance  of 
the  military  authorities,  who  made  a  note  of  it  at  the  time,  that  he 
desired  his  effects  to  be  credited  to  aJ  named  person  in  the  event  of 
his  death,  has  been  held  to  be  a  valid  testamentary  document  (g). 
The  Act  applies  to  seamen. in  the  merchant,  as  well  as  in  the  King's 
service  (r),  and  the  purser  of  a  man-of-war  (s)  and  a  surgeon  in 
the  Navy  (t)  are  both  included  in  the  term  ' '  seamen. ' '  The  exception 
extends  to  an  invalided  seaman,  who  is  returning  home  from  foreign 
service  in  a  passenger  ship  (u),  and  also  to  a  naval  captain  on  board 
a  King's  ship  in  a  river,  provided  he  be  actually  engaged  in  a  naval 
expedition  (v) ;  but  it  does  not  extend  to  an  admiral  in  command  of 

2  Sw.  &  Tr.  8;  In  re  Tovey,  (1878)  1  P.  D.  150;  47  L.  J.  P.  63;  Stockil  v.  Punshon, 
(1880)  6  P.  D.  9;  50  L.  J.  Pr.  U ;  In  re  Mathias,  (1863)'  32  L.  J.  P.  &  M.  115 ;  3  Sw. 
&  Tr.  100;  In  re  Wyatt,  (1862)  2  Sw.  &  Tr.  494;  31  L.  J.  P.  &  M.  197;  In  re  Lady 
Truro,  (1862)  36  L.  J.  P.  &  M.  89 ;  In  re  Hall,  (1871)  L.  B.  2  P.  &  D.  256;  40  L.  J. 
P,  &  M.  37. 

(!)  See  supra,  §  1051. 

(m)  See  Herbert  v.  Herbert,  (1855)  Deane,  Ecc.  10. 

(n)  Drummond  v.  Parish,  (1843)  3  Curt.  522,  542;  In  re  Hill,  (1845)  1  Bob. 
Ecc.  276;  White  v.  Repton,  (1844)  3  Curt.  818;  Bowles  v.  Jackson,  (1854)  1  Ecc.  & 
Mar.  Cas.  294. 

(o)  In  re  Hiscock,  [1901]  P.  78;  70  L.  J.  P.  22.  In  In  re  Stanley,  [1916] 
P.  192 ;  85  L.  J.  P.  222,  it  was  held  that  a  docuraent  written  by  a  nurse  (employed 
under  a  contract  with  the  War  Office)  during  an  interval  of  leave  in  England,  but 
after  orders  io  re-embark  had  been  received,  might  be  admitted  to  probate. 

(p)  Gattward  v.  Knee,  [1902]  P.  99;  71  L.  J.  P.  34;  May  v.  May,  [1902] 
P.  103n.  See  also  In  the  Estate  of  Anderson,  [1916]  P.  49;  85  L.  J.  P.  21;  32  Times 
L.  B.  248. 

(q)  In  re  Scott,  [1903]  P.  248;  73  Tj.  J.  P.  17. 

(r)  In  re  MHUgan,  (1849)  2  Bob.  Ecc.  108. 

(s)  In  re  Hayes,  (1839)  9  Curt.  338. 

(i)  In  re  Saunders,  (1865)  Tj.  B.  1  P.  &  D.  16;  35  L.  J.  P.  &  M.  26. 

(a)  Id. 

iv)  In  re  Admiral  Austen,  (1853)  3  Boberts.  611 ;  In  re  M'Murdo,  (1867)  L.  E.  1 
P.  &  D.  540 ;  37  L.  J.  P.  &  M.  14,  where  the  exception  was  held  to  apply  to  a  mate, 
who  was  on  board  a  ship  permanently  stationed    in    Portsmouth    Harbour.     In    re 
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a  fleet  in  the  colonies,  who  lives  with  his  family  on  shore  at  his 
official  residence  (w).  It  has  further  been  held,  with  respect  to 
soldiers'  wills,  that  material  alterations  contained  in  them  may,  in 
the  absence  of  evidence,  be  presumed  to  have  been  made  while  the 
respective  testators  were  employed  in  actual  military  service  (j/). 

§  1062a.  When  the  Wills  Act  first  came  into  operation,  it  was 
held  to  apply  to  the  testamentary  papers  of  all  domiciled  English- 
men excepting  those  specified  in  the  last  section,  even  when  such 
papers  were  executed  in  foreign  countries  (2);  but  this  law  being 
found  in  practice  productive  of  injustice,  the  Legislature  interfered 
in  1861,  and  applied  a  remedy  for  the  evil  by  passing  the  Act  of 
24  &  25  V.  c.  114.  Section  1  of  that  statute  enacts,  in  substance, 
that  every  will  made  out  of  the  United  Kingdom  by  a  British  subject, 
whatever  his  domicile  may  be,  shall,  as  regards  personal  estate, 
be  entitled  to  probate,  if  made  according  to  the  forms  required 
either  by  the  law  of  the  place  where  it  was  made,  or  by  the  law  of 
the  place  where  the  testator  was  domiciled  (a). 

§  1063.  The  Wills  Act  further  provides,  with  respect  to  revoca- 
tion, "  that  every  will  made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage,  except  a  will  made  in  exercise  of  a  power 
of  appointment,  when  the  real  or  personal  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to  his  or  her  heir, 
customary  heir,  executor,  or  administrator,  or  the  person  entitled, 
as  his  or  her  next  of  kin,  under  the  Statute  of  Distributions  "  (b); 
and  "  that  no  will  shall  be  revoked  by  any  presumption  of  an 
intention,  on  the  ground  of  an  alteration  in  circumstances "  (c) ; 
and  "  that  no  will,  or  codicil  (d),  or  any  part  thereof,,  shall  be 
revoked   otherwise   than   as   aforesaid,    or   by  another   will   or   codicil 


Patterson,  (1898)  79  L.  T.  123;  where  the  exception  was  held  to  apply  to  a  seaman 
in  a  ship  lying  in  a  river  preparatory  to  sailing  to  sea. 

{x)  Ld.  Euston  v.  Ld.  Seymour,  (1802)  cited  2  Curt.  339,  and  recognised  in 
Drummond  v.  Parish,  (1843)  3  Curt.  530.  See  also  In  re  Anderson.  [1916]  P.  49; 
85  L.  J.  P.  21. 

(y)  In  re  Tweedale,  (1874)  L.  E.  3  P.  &  D.  204;  44  L.  J.  P.  &  M.  35. 

(z)  Crolcer  v.  M.  of  Hertford,  (1844)  4  Moore,  P.  C.  839. 

(a)  The  Act  only  applies  to  such  persons  :  In  goods  of  Keller,  (1891)  61  L.  J.  P.  39. 
It  does  not  apply  to  a  person  who,  though  his  domicile  of  origin  was  English,  was  at 
his  death  domiciled  in  Germany,  leaving  a  will  in  English  form;  Bloxam  v.  Favre, 
(1884)  8  P.  D.  101;  53  L.  J.  P.  26.  It  was  stated  in  Re  Kirwan's  Trusts,  (1883) 
25  Ch.  D.  373;  52  L.  J.  Ch.  952,  that  the  enactment  did  not  apply  to  a,  testamentary 
exercise  of  a  power,  but  this  dictum  was  disapproved  in  Re  Simpson,  [1916]  1  Ch. 
502;  85  Ij.  J.  Ch.  329;  Re  Wilkinson,  [1917]  1  Ch.  620;  86  L.  J.  Ch.  511;  Re  Lewal, 
[1918]  2  Ch.  391 ;  87  L.  J.  Ch.  588. 

(fe)  7  W.  4  &  1  V.  c.  26,  s.  18.  See  In  re  Sir  C.  Fitzroy.  (1858)  1  Sw.  &  Tr  133; 
Re  M'Vicar,  (1869)  L.  E.  1  P.  &  D.  671;  38  L.  J.  P.  &  M.  84. 

(c)  S.  19.     Or  by  any  change  of  domicile,  24  &  25  V.  c.  114,  s    3. 

(d)  In  re  Turner,  (1872)  Ij.  E.  2  P.  &  D.  403.     See  ante,  §  165. 
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executed  in  manner  hereinbefore  required  (e),  or  by  some  writing 
declaring  an  intention  to  revoke  the  same  (/),  and  executed  in  the 
manner  in  which  a  will  is  hereinbefore  required  to  be  executed,  or 
by  the  burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his  direction, 
with  the  intention  of  revoking  the  same  "  (g).  Where  a  testator  had 
destroyed  his  will  on  the  supposition  that  he  had  substituted  another 
for  it,  but  the  latter  instrument  turned  out  to  be  invalid  as  not  being 
duly  executed,  the  court  held  that  a  copy  of  the  first  will  was 
entitled  to  probate  (h).  With  respect  to  the  re-execution  of  a  will, 
in  which  alterations  have  been  made,  it  cannot  be  too  well  under- 
stood that  a  tracing  by  a  testator  with  a  dry  pen  over  his  former 
signature  in  the  presence  of  witnesses  cannot  be  regarded  as 
equivalent  to  a  re-signature  (j). 

§  1064.  In  order  to  revoke  a  former  will  by  a  later  one,  no  re- 
vocation clause  is  necessary;  but  any  paper  duly  executed,  by  which 
the  testator  disposes  of  his  -whole  property,  is, — except  under  very 
special  circumstances  (k) — a  revocation  in  toto  of  all  previous  wills. 
This  doctrine  has  been  held  applicable,  even  where  the  last 
testamentary  paper  contained  no  appointment  of  executors  (I) ;  and 
in  one  case,  wher-e  a  testator  by  his  "  last  will,"  in  which  executors 
were  appointed,  disposed  of  part  of  his  personalty,  a  former  will 
was  held  to  be  revoked,  though  it  contained  provisions  not  wholly 
inconsistent  with  the  later  instrument  (m).     The   onus  of  establish- 


es) Ante,  §  1050. 

if)  De  Pontes  v.  Kendall,  (1862)  31  L.  J.  Ch.  185.  See  In  re  Hicks,  (1869)  L.  E.  1 
P.  &  D.  683;  38  L.  J.  P.  &  M.  65 ;  In  re  Fraser,  (1859)  L.  B.  2  P.  &  D.  40;  39  L.  J. 
P.  &  M.  20;  In  re  Durance,  (1812)  L.  K.  2  P.  &  D.  406;  41  L.  J.  P.  &  M.  60.  A 
verbal  authority,  given  by  a  Hindu  testator  to  another  person  to  destroy  his  will,  will 
revoke  the  instrument,  even  though  it  be  not  destroyed;  Maharajah  Pertab  Narain 
Singh  v.  Maharanee  Subhao  Kooer,  (1877)  L.  E.  4  Ind.  App.  228. 

ig)  S.  20.     See  Mills  v.  Milward.  (1890)  15  P.  D.  20. 

(h)  Scott  v.  Scott,  (1859)  1  Sw.  &  Tr.  258;  Clarkson  v.  Clarkson,  (1862)  31  L.  ,T. 
P.  &  M.  143;  2  Sw.  &  Tr.  497;  Giles  v.  Warren,  (1872)  L.  K.  2  P.  &  D.  401; 
41  L.  J.  P.  &  M.  59;  Dancer  v.  Crabb,  (1873)  L.  E.  3  P.  &  D.  98;  Powell 
v.  Powell,  (1866)  L.  E.  1  P.  &  D.  209;  35  L.  J.  P.  &  M.  100;  overruling  Dickin- 
son V.  Swatman,  (1851)  30  L.  J.  P.  &  M.  84;  4  Sw.  &  Tr.  205.  See  Eckersley 
v.  Plait,  (1866)  L.  E.  1  P.  &  D.  281 ;  36  L.  J.  P.  &  M.  7 ;  Be  Weston,  (1869)  L.  E.  1 
P.  &  D.  633 ;  38  L.  J.  P.  &  M.  53 ;  and  post,  §  1070. 

(i)  In  re  Cunningham,  (1860)  29  L.  J.  P.  &  M.  71 ;  4  Sw.  &  Tr.  194. 

(k)  See  O'Leary  v.  Douglass,  (1878)  1  L.  E.  Ir.  45. 

(l)  Henfrey  v.  Henfrey,  (1842)  4  Moore,  P.  C.  29;  59  E.  E.  881. 

(m)  Plenty  v.  West,  (1846)  1  Eob.  Ecc.  264.  See  also  S.  C.  in  Ch.  before 
Eomilly,  M.E.,  22  L.  J.  Ch.  185.  Little,  if  any,  weight,  however,  can  now  be 
attached  to  this  decision;  for,  in  the  first  place,  it  appears  clear  that  the  phrase 
"last  will"  will  simply  be  regarded  as  one  of  form;  Stoddart  v.  Grant,  (1851) 
1  Macq.  H.  L.  1851;  Freeman  v.  Freeman,  (1854)  5  De  G.  M.  &  G.  704;  23  L.  J. 
Ch.  838;  104  E.  E.  245;  and  next,  it  must  be  borne  in  mind  that,  according  to  a 
maxim  which  has  received  the  solemn  sanction  of  the  court  of  last  resort,  a  former 
will  cannot  be  revoked  by  one  of  later   date,  unless  the  later  instrument  contains  a 
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ing  the  revocation  lies  on  the  party  who  impeaches  the  first  will ; 
and  no  inference  in  his  favour  can  be  drawn  from  the  mere  fact 
that  the  later  instrument  contains  equivocal  expressions,  or  that  the 
legacies  bequeathed  by  it  are  partially  inconsistent  with  priw 
testamentary  dispositions  (n).  Still,  if  the  two  documents  taken  to- 
gether would  dispose  of  property  far  larger  than  that  possessed  by 
the  testator,  that  fact  in  itself  would  raise  a  fair  inference  that  the 
first  was  intended  to  be  revoked  by  the  second  (o) ;  and  indeed,  in 
every  inquiry  of  this  nature,  if  any  real  ambiguity  can  be  shown  to 
exist  respecting  the  testator's  intentions,  recourse  may"  be  had  to 
parol  evidence  to  clear  up  the  doubt  (p). 

§  1065.  Where  a  jury  found  that  a  second  will,  which  was  not 
produced,  contained  a  different  disposition  of  real  estate  from  a 
former  one,  "  but  in  what  particulars  is  unknown,"  the  House  of 
Lords,  on  writ  of  error,  decided  that  the  first  will  was  not  revoked, 
80  as  to  let  in  the  title  of  the  heir  at  law  {q).  In  another  case,  where 
a  testator,  many  years  after  making  a  will  of  personal  property, 
executed  another  paper,  which  was  proved  to  have  commenced  with 
the  words  "  This  is  the  last  will  and  testament,"  but  its  further 
contents  were  utterly  unknown,  and  after  the  testator's  death  it  was 
not  forthcoming,  the  judicial  committee  of  the  Privy  Council  held 
that  the  prior  will  remained  unrevoked,  and  was  entitled  to  pro- 
bate (r).  A  general  clause  in  a  will  revoking  all  former  wills  does 
not  of  itself  necessarily  operate  to  revoke  a  will  made  in  execution 
of  a  power  (s) ;  though  it  will  be  held  to  have  that  effect,  unless  such 

clause  of  express  revocation,  or  unless  the  two  wills  are  incapable  of  standing 
together  :  Stoddart  v.  Grant.  .  See  Williams  v.  Williams,  (1877)  8  Ch.  D.  789 ;  47  L.  .1. 
Ch.  857;  In  re  Graham,  (1863)  3  Sw.  &  Tr.  69;  32  L.  J.  P.  &  M.  113;  Dempsey  v. 
Lawson,  (1877)  2  P.  D.  98;  46  L.  J.  P.  23;  Shiel  v.  O'Brien,  (1872)  I.  E.  7  Bq.  64; 
Leslie  v.  Leslie,  (1872)  I.  E.  6  Eq.  832;  Lamage  v.  Goodban,  (1865)  L.  E.  1  P.  & 
T>.  57;  35  L.  J.  P.  &  M.  28;  In  re  Fenwick,  (1867)  L.  E.  1  P.  &  D.  319;  36  L.  T. 
P.  &  M.  54;  Greaves  v.  Price,  (1863)  3  Sw.  &  Tr.  71;  32  L.  J.  P.  &  M.  113;  Birks 
V.    Birks,    (1865)   4   Sw.  &  Tr.    71;   84   L.  J.  P.  &   M.  90;    In  re   Petchell,    (1874) 

43  L.  J.  P.  &  M.  22;  Re  Macfarlane,  (1884)  13  L.  E.  Ir.  264. 

(n)  Stoddart  v.  Grant,  supra.  See,  also,  Doe  d.  Hearle  v.  Hicks,  (1831)  1  CI.  & 
F.  20;  36  E.  E.  1;  Wallace  v.  Seymour,  (1871)  Ir.  6  C.  L.  196,  219,  and  343;  Doe  V. 
Ward,  (1852)  18  Q.  B.  197;  21  L.  J.  Q.  B.  145;  Williams  v  Evans,  (1853)  1  B.  & 
B.  727 ;  22  L.  J.  Q.  B.  241 ;  93  E.  E.  362 ;  Freeman  v.  Freeman,  supra 

(o)  Jenner  v.  Ffinch,  (1879)  49  L.  J.  P.  25,  27 ;  5  P.  D.  106. 

(p)  Id.  Allen  v.  Maddock,  (1858)  11  Moore  P.  C.  477;  117  E.  E.  62;  Doe  d. 
Shallcross  v.  Palmer,  (1851)  16  Q.  B.  747 ;  20  L.  J.  Q.  B.  367 ;  83  E.  E.  716 ;  Bench 
V.  Bench,  (1877)  2  P.  D.  64;  46  L.  J.  P.  13;  Re  Horsford,  (1874)  L.  E.  3  P.  &  D.  211; 

44  L.  J.  P.  &  M.  9;  Sugden  v  Lord  St.  Leonards,  (1876)  1  P.  D.  154 ;  45  L  J  P  49- 
Gould  V.  Lakes,  (1880)  6  P.  D.  1. 

(q)  Goodright  V.  Harwood,  (1774)  3  Wils.  497.  See  Thomas  v.  Evans,  (1802) 
2  East,  488;  Brown  v.  Brown,  (1858)  8  E.  &  B.  876;  27  L.  J  Q  B  173-  112  E  E 
813;  Dickinson  v.  Stidolph,  (1861)  11  C.  B.  (N.S.)  341,  357;  132  E  E  '575-  In  r" 
Brown,  (1858)  1  Sw.  &  Tr.  32. 

(r)  Gutto  V.   Gilbert,  (1854)  9  Moore  P.  C.  131 ;  105  E.  E    31 

(.s)  In  re  Merritt,  (1858)  1  Sw.  &  Tr.  112. 
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a  result  can  be  shown  to  be  utterly  unreasonable  (i).  It  would 
seem  that  the  re-execution  of  a  will,  even  though  it  contain  a  clause 
of  revocation,  will  not  in  general  be  deemed  to  have  revoked  any 
of  its  codicils;  for,  unless  the  contrary  appear  to  have  been  the 
intention  of  the  testator,  the  Court  will  hold,  that  all  the  codicils 
have  been  republished  by  the  re-execution  of  the  principal 
instrument  (u). 

§  1066.  With  respect  to  the  revocation  of  a  will  by  its  destruc- 
tion, it  should  be  observed  that  a  testator  cannot  revoke  his  will  by 
authorising  any  person  to  destroy  it  out  of  his  presence;  and  it 
follows  as  a  corollary  from  this  proposition,  that  he  has  no  power  to 
make  his  will  contingent,  by  giving  authority  even  by  the  will  itself 
to  any  person  to  destroy  it  after  his  death  (v), 

§  1067.  It  is  difficult  to  fix  a  priori  what  extent  of  burning  or" 
tearing  will  amount  to  the  revocation  of  a  will.  It  is  clear  that 
the  revocation  will  not  be  complete,  unless  the  act  of  spoliatiorR 
be  deliberately  done  upon  the  instrument,  in  the  belief  that  it  is  a', 
valid  will  (x),  and  animo  revocwndi  [y).  This  is  expressly  rendered 
necessary  by  the  Wills  Act  {z),  and  was  impliedly  required  by  the^ 
statute  of  Charles  (a.).  It  is  further  clear,  that  the  burthen  of  show- 
ing that  a  once  valid  will  has  been  revoked  by  mutilation,  will  lie 
upon  the  party  who  sets  up  the  revocation  of  the  instrument  (5). 
There  may,  however,  be  a  partial  revocation  (c).  Moreover,  it  seems 
plain,  on  general  principle,  that  the  declarations  of  the  testator, 
accompanying  the  act  of  spoliation, — unlike  those  which  he  may 
subsequently  make  {d), — will  be  admissible  in  evidence  as  explanatory 
of  his  intention  (e).  Still  the  question  remains,  Must  there  be  a 
total  or  substantial  burning  or  tearing  of  the  writing  itself,  or  will 
the  revocation  be  complete,  if  the  testator,  intending  to  revoke, 
tears  or  burns  a  portion  of  the  paper  on  which  the  will  is  written, 

(t)  Sotheran  v.  Dening,  (1881)  20  Ch.  D.  99. 

(tt)  Wade  V.  Nazer,  (1848)  6  Bco.  &  Mar.  Cas.  46.  See  In  re  De  la  Saussaye, 
(1873)  L.  B.  3  P.  &  D.  42 ;  42  L.  J.  P.  &  M.  47. 

(ii)  Stockwell  V.  BMherdon,  (1848)  6  Eco.  &  Mar.  Cas.  409,  414. 

(x)  Giles  V.  Warren,  (1872)  41  L.  J.  P.  &  M.  59;  L.  E.  2  P.  &  D.  401. 

i.y)  See  In  re  Cockayne,  (1856)  Deane,  Ecc.  177. 

(z)  Ante,  §  1063. 

(a)  Bibb  V.  Thomas,  (1776)  2  W.  Bl.  1044. 

(b)  Harris  v.  Berrall,  (1858)  1  Sw.  &  Tr.  153 ;  Benson  v.  Benson,  (1870)  L.  B. 
2  P.  &  D.  172 ;  40  L.  J.  P.  &  M.  1 ;  L.  B.  2  P.  &  D.  172. 

(c)  In  goods  of  Leach,  (1890)  63  L.  T.  191;  Brooke  v.  Kent,  (1840)  3  Moore 
P.  C.  341 ;  50  E.  E.  59. 

(d)  Staines  v.  Stewart,  (1862)  31  L.  J.  P.  &  M.  10;  2  Sw.  &  Tr.  320.  But  see 
Cheese  v.  Lovejoy,  (1877)  46  L.  J.  P.  66 ;  2  P.  D.  251. 

(e)  Dan  v.  Brown,  (1825)  4  Cowen,  490;  Clarke  v.  Scripps,  (1852)  2  Bob.  Ecc. 
568;  Re  Horsford,  (1874)  supra;  Doe  d.  Shallcross  v.  Palmer,  sjipra;  Dench  v. 
Dench,  supra. 
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but  does  not  destroy  or  deface  any  part  of  the  writing?  (/)  In  an 
old  case,  where  the  testator,  having  given  the  will  "  something  of  a 
rip  with  his  hands,  and  having  torn  it  so  as  almost  to  tear  a  bit 
off,"  rumpled  it  up  and  threw  it  into  the  fire,  but  a  bystander  saved 
it  without  his  knowledge,  before,  as  it  seems,  it  was  at  all  burnt, 
the  court  held  that  the  revocation  was  complete  {g).  However, 
it  hasi  since  been  doubted  whether  the  proof  given  in  that  case  was 
sufficient  to  satisfy  the  statute  (h) ;  and  where  a  testator,  being  angry 
with  the  devisee,  began  to  tear  his  will,  and  had  actually  torn  it 
into  four  pieces  before  he  was  pacified;  but  afterwards  he  fitted 
together,  and  put  by,  the  several  pieces,  saying  he  was  glad  it  was 
no  worse;  the  court  refused  to  disturb  a  verdict  by  which  the  jury 
had  found  that  the  act  of  cancellation  was  incomplete,  as  the  testa- 
tor, had  he  not  been  stopped,  would  have  gone  further  in  the  process 
of  destruction  ({). 

§  1068.  The  cutting  out  the  signature  by  the  testator  has  been 
held  to  effect  a  revocation  of  the  will,  if  not  under  the  word  "  tear- 
ing," at  least  under  the  terms  "  or  otherwise  destroying  the 
same"  (k).  Even  the  act  of  tearing  off  the  seal  from  a  wUl,  which 
had  needlessly  been  executed  as  a  sealed  instrument,  has  been  deemed 
sufficient  both  in  England  and  in  America  to  destroy  the  will  in  its 
-entirety,  and  to  effect  its  revocation  (I).  Where,  however,  a  will 
was  found  in  a  mutilated  state,  being  both  torn  and  cut,  but  the 
signatures  of  the  testator  and  the  attesting  witnesses  remained  un- 
injured, the  court,  guided  by  the  peculiar  nature  of  the  mutilations, 
held,  in  the  absence  of  any  extrinsic  evidence,  that  the  instrument 
was  not  revoked  (m). 

§  1069.  The  Wills  Act,— unlike  the  Statute  of  Frauds,— omits 
all  mention  of  ' '  cancelling  ' '  as  one  of  the  modes  of  revoking  a 
will  (»);  and  with  respect  to  obliterating,  it  enacts,  in  section  21, 
"  that  no  obliteration,  or  interlineation,  or  other  alteration  made  in 
any  will  after  the  execution  thereof,  shall  be  valid  or  have  any  efiect. 


(/)  See  Doe  v.  Harris,  (1837)  6  A.  &  E.  215-218;  6  L.  J.  K.  B.  84;  45  E.  B.  468. 

(g)  Bibb  v.  Thomas,  (1776)  2  W.  Bl.  1043. 

(h)  Doe  V.  Harris,  supra. 

(i)    Doe  V.  Perkes,  (1820)  3  B.  &  Aid.  489;  22  E.  E.  458. 

(/c)  Hobbs  V.  Knight,  (1838)  1  Curt.  768;  Evans  v.  Dallow,  (1862)  31  L.  J.  P. 
&  M.  128.     See  ante,  §  165. 

{I)   Price  V.  Powell,   (1858)  3  H.  &  N.  341;  117  E.  E.  719;  Avery  v.  Pixley, 
(1808)  4  Mass.  462.     See,  also,   Williams  v.   Tyley,   (1858)  1  V.  John.   530;   In  re. 
Harris,  (1864)  33  L.  J.  P.  &  M.  181;  3  Sw.  &  Tr.  485. 

(m)  Clarke  v.  Scripps,  supra;  In  re   Woodward,   (1871)  L.  E    2  P.   &  D.  206; 
40  L.  J.  P.  &  M.  17 ;  In  re  Wheeler,  (1880)  49  L.  J.  P.  29. 

(n)  See  In  re  Brewster,  (1860)  29  L.  J.  P.  &  M.  69;  Cheese  v.  Loveiov    (1877) 
46  L.  J.  P.  66;  2  P.  D.  261. 
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except  so  far  as  the  words  or  effect  of  the  will  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed  in 
like  manner  as  hereinbefore  is  required  for  the  execution  of  the 
will  (o);  but  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  executed,  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin,  or  on  some 
other  part  of  the  will,  opposite  or  near  to  such  alteration  (p),  or  at  the 
foot  or  end  of,  or  opposite  to,  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  (q)  or  some  other  part  of  the  will." 
The  word  "  apparent  "  here  used,  does  not  mean  what  is  capable 
of  being  made  apparent  by  extrinsic  evidence,  but  simply  applies  to 
what  is  apparent  on  the  face  of  the  instrument;  and  consequently, 
if  a  testator  entirely  obliterates  any  part  of  the  will,  animo  revo- 
oandi,  this  must  still  operate  as  a  revocation  of  that  part,  and  no 
evidence  dehors  the  will  can  be  received  in  order  to  show  how  the 
defaced  passage  originally  stood  (r).  So,  where  a  testator  had  covered 
a  bequest  in  his  will  by  pasting  a  piece  of  paper  over  it,  the  Court 
declined  to  order  the  removal  of  the  paper,  but  granted  probate  of 
the  will  with  the  covered  part  in  blank  (s).  So,  the  erasure  by  the 
testator  of  his  own  signature,  or  of  the  signature  of  either  or  both 
of  the  witnesses,  if  done  animo  revooandi,  would  amount  to  a  re- 
vocation of  the  whole  will,  and  would  in  fact  be  tantamount  to  its 
actual  destruction  (t).  It  has  already  been  shown  while  treating  of 
the  law  of  presumptions  (u),  that,  in  the  absence  of  any  direct  evi- 
dence, the  law  will  presume  that  any  alteration  or  eyasure  in  a  will 
was  made  after  its  execution ;  and,  consequently,  the  courts  will 
grant  a  probate  of  the  will  in  its  original  form  {v). 

§  1070.  It  has  further  been  determined,  notwithstanding  the  lan- 
guage of  section  34  (a;),  that  the  provisions  of  the  Wills  Act,  with 
respect  to  the  revocation  or  alteration  of  wills,  apply  equally  to  all 
wills,  whether  executed  before  or  after  January  1,  1838,  provided 
the  act  of  assumed  revocation  has  been  done,   or  the  alteration  has 


(o)  See  ante,  §  1050.    See  also,  In  goods  of  Shearn,  (1880)  60  L.  J.  P.  15. 

(p)  In  re  Wilkinson,  (1881)  6  P.  D.  100. 

(g)  See  In  re  Treeby,  (1875)  L.  B.  3  P.  &  D.  242;  44  L.  J.  P.  &  JVT.  44,  S.  C. 

(r)  Townley  v.  Watson,  (1844)  3  Curt.  761,  764,  768,  769;  In  re  M'Gabe,  (1873) 
L.  E.  3  P.  &  D.  94;  42  L.  J.  P.  &  M.  79. 

(s)  Re  Horsford,  (1874)  L.  K.  3  P.  &  D.  211.  As  to  what  happened  when  some 
twenty  years  later  it  was  discovered  that  the  words  which  had  been  written  beneath 
the  paper  had  become  visible  to  the  ordinary  eyesight  of  a  carefnl  observer,  see  post, 
§  1071;  44  L.  J.  P.  &  M.  79. 

(i)  Hobbs  V.  Knight,  supra;  Evans  v.  Dallow,  supra.  See,  also,  In  re  Harris, 
(1864)  33  L.  J.  P.  &  M.  181 ;  3  Sw.  &  Tr.  485. 

(u)  Ante,  §  164. 

(v)  Cooper  v.  BocUtt,  (1846)  4  Moore  P.  C.  419;  Greville  v.  Tylee.  (1851) 
7  Moore  P.  C.  320;  83  E.  E.  57. 

(x)  See  ante,  §  1050. 
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been  made,  after  that  date  (y).  Although  section  21,  cited  above  (z), 
does  not  expressly  state,  that  to  effect  a  revocation  of  the  will  or  any 
part  of  it,  the  erasure  or  obliteration  must  be  made  with  that 
intention,  yet  the  court  has  held  that  here,  as  under  the  Statute  of 
Frauds,  the  animus  revocandi  is  indispensable;  and  therefore,  where 
a  testator  had  erased  the  amount  of  a  legacy,  and  had  inserted 
a  smaller  sum,  but  the  alteration  took  no  effect,  as  it  had  not  been 
duly  executed,  the  court  decreed  probate  of  the  will  in  its  original 
form,  since  it  was  clear  that  the  testator  intended  only  a  substitution, 
and  not  a  revocation,  of  the  bequests  altered  (a).  "What  the  testator 
in  such  a  case  is  considered  to  have  intended,  is  a  complex  act,  to 
undo  a  previous  gift,  for  the  purpose  of  making  another  gift  in  its 
place.  If  the  latter  branch  of  his  intention  cannot  be  effected,  no 
sufficient  reason  exists  for  believing  that  he  meant  to  vary  the 
former  gift  at  all  (b),  and  the  erasure  is  treated  as  an  act  done  by 
mere  mistake,  sine  animo  cancellandi  (c). 

§  1071.  When  this  doctrine  of  dependent  relative  revocation 
becomes  applicable,  the  court  will  have  recourse  to  any  means  of 
legal  proof  by  which  to  ascertain  the  disposition  of  the  testator. 
Therefore,  in  the  case  already  mentioned,  in  which  a  testator,  to 
vary  the  amount  of  a  legacy,  had  pasted  a  piece  of  paper  over  the 
sum  bequeathed,  on  which  he  had  written  a  substituted  amount 
(which  not  being  duly  attested  could  not  be  taken  as  part  of  the 
will),  the  Court,  when  (though  this  was  some  years  after  probate 
of  the  rest  of  the  will  had  been  granted)  it  found  that  the  original 
legacy  could  be  read  by  the  imassisted  eyesight,  gave  effect  to  the 
will  as  originally  framed,  and  admitted  to  probate  the  words  which  (d) 
had  originally  been  omitted  in  the  probate  (e). 

§  1072.  With  respect  to  the  revival  of  wills,  the  Wills  Act  enacts, 
that  "  no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 

(y)  Hobhs  v.  Knight,  supra;  Countess  de  Zichy  Ferraris  v.  M.  of  Hertford, 
(1843)  3  Curt.  468;  Brooke  v.  Kent,  (1840)  3  Moore  P.  C.  334;  50  E.  E.  59;  Croker 
V.  M.  of  Hertford,  (1844)  4  Moore  P.  C.  339;  Andrews  v.  Turner,  (1842)  3  Q   B.  177; 

61  E.  R.  194. 

(z)  Ante,  §  1069. 

(a)  Brooke  v.  Kent,  supra;  Burtenshaw  v.  Gilbert,  (1774)  1  Cowp.  52;  Onions 
V.  Tyrer,  (1716)  1  P.  Wms.  343;  In  re  Nelson,  (1872)  I.  E.  6  Eq.  569;  In  re  Cockayne, 
(1856)  Deane,  Bcc.  177 ;  In  re  Parr,  (1860)  29  L.  J.  P.  &  M.  70;  In  re  Harris,  (1860) 
jJ.  79;  1  Sw.  &  Tr.  536;  In  re  Middleton,  (1865)  34  L.  J.  P.  &  M.  16 ;  3  Sw.  &  Tr. 
583;  In  re  M'Gabe,  (1873)  L.  E.  3  P.  &  D.  94;  42  L.  J.  P.  &  M.  79. 

(6)  See  Rawlins  v.  Rickards,  (1860)  28  Beav.  370;  126  E.  E.  175;  Ibbott  v 
Bell,  (1865)  34  Beav.  395;  144  E.  E.  573;  Quinn  v.  Butler,  (1868)  6  Eq.  225. 

(c)  Locke  V.   James,    (1843)   11   M.    &  W.   901,  910,   911;   13  L,.   J.   Ex.   186; 

62  R.  E.  822 ;  per  Parke,  B.  See  Tupper  v.  Tupper,  (1855)  1  K.  &  J.  665 ;  103  E.  E. 
311;  and  ante,  §  1063,  ad  fin. 

(d)  See  ante,  §  1069. 

(e)  Ffinch  v.  Combe,  [1894]  P.  191;  63  L.  J.  P.  113. 
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manner  revoked,  shall  be  revived  otherwise  (/)  than  by  the  re- 
execution  thereof,  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same  {g);  and 
when  any  will  or  codicil,  which  shall  be  partly  revoked,  and  after- 
wards wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend 
to  so  much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown  "  (h).  By  virtue  of  this  enactment  a  conditional  will,  which 
has  become  invalid  in  consequence  of  the  condition  not  having  been 
performed,  cannot  now  bo  established  by  any  evidence  of  ' '  ad- 
herence ' '  (i) ;  neither  can  the  will  of  a  married  woman,  once  void  as 
having  been  made  without  the  consent  of  her  husband,  be  sub- 
sequently set  up  by  any  parol  recognition  after  the  husband's 
death  (fe).  Again,  the  destruction  of  the  revoking  instrument  is  no 
longer  sufficient  to  revive  a  former  will  (I) ;  and  the  question  of 
revival  or  non-revival  from  this  cause, — which  under  the  old  system 
was  made  to  depend  on  the  intention  of  the  testator,  as  gathered 
from  the  circumstances  of  each  particular  case  (m), — can  never 
again  arise. 

§  1073.  The  next  important  statute,  to  which  it  is  necessary  to 
refer,  is  the  one  generally  known  as  Lord  Tenterden's  Act  {n).  The 
first  section,  which  has  already  been  set  out  and  partially  discussed 
in  the  Chapter  On  Admissions  (o),  provides  generally, — when  read  in 
connexion  with  section  13  of  the  Mercantile  Law  Amendment 
Act  (p),  1856, — that  in  actions  grounded  on  simple  contract,  no  case 
shall  be  taken  out  of  the  Statute  of  Limitations,  except  by  acknow- 
ledgment or  promise  in  writing  to  be  signed  hy  the  party  chargeable 
thereby,  or  by  his  authorised  agent,  or  by  part  payment  (g).  Con- 
sidering the  endless  variety  of  language   in  which   acknowledgments 

(/)    See  ante,  §  165. 

ig)  See  In  re  Harper,  (1849)  7  Ecc.  &  Mar.  Gas.  44;  Marsh  v.  Marsh,  (1861) 
30  L.  J.  P.  &  M.  77;  Rogers  v.  Goodenough,  (1862)  2  Sw.  &  Tr.  342;  31  L.  0. 
P.  &  M.  49;  In  re  Steele,  May  v.  Wilson,  (1868)  L.  R.  1  P.  &  D.  575;  42  L.  J. 
P.  &  M.  20;  In  re  Reynolds,  (1873)  L.  E.  3  P.  &  D.  85 ;  42  L.  J.  P.  &  M.  20. 

(h)  7  W.  4  &  1  V.  c.  26,  s.  22.     See  Andrews  v.  Turner,  supra. 

(i)   Roberts  v.  Roberts,  (1862)  2  Sw.  &  Tr.  337 ;  31  L.  J.  P.  M.  46. 

(k)  Id.  339,  per  Sir  C.  Cresswell.  Willock  v.  -Noble,  (1875)  L.  E.  7  H.  L.  580; 
44  L.  J.  Ch.  345. 

{I)  Major  V.  Williams,  (1843)  3  Curt.  432;  Brown  v.  Brown,  (1858)  B  E.  &  B. 
876;  27  L.  J.  Q.  B.  173;  112  R.  E.  813;  In  re  Brown,  (1858)  1  Sw.  &  Tr.  32;  Wood 
V\  Wood,  (1867)  L.  E.  1  P.  &  D.  309;  36  L.  J.  P.  &  M.  34. 

im)  James  v.  Cohen,  (1844)  3  Curt.  782,  per  Sir  H.  Fust,  citing  Usticke  v. 
Bawden,  (1824)  2  Add.  125. 

(n)  9  G.  4,  c- 14. 

(o)  Ante,  §  744.     See,  also,  §  600. 

(p)  19  &  20  V.  c.  97,  3.  13,  cited  ante,  §  745. 

(g)  The  same  law  prevails  in  Ireland ;  16  &  17  "V.  c.  113,  s.  24,  as  amended  by 
19  &  20  V.  c.  97,  s.  13.  See  Archer  v.  Leonard.  (1863)  15  Ir.  Ch.  R.  267;  Leland  v. 
Murphy,  (1865)  16  id.  500. 
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of  debts  may  be  couched,  it  is  obviously  impossible  to  lay  down 
distinct  rules  of  interpretation,  by  following  which  the  court  (r)  will 
be  enabled  to  arrive  at  a  sound  decision  in  each  particular  case. 
Much  must,  under  any  circumstances,  be  left  to  discretion;  yet 
still  that  discretion  may  be  materially  guided  by  attending  to  the 
following  propositions,  which  appear  to  be  warranted  by  the  most 
trustworthy  decisions-. 

§  1074.  First,  the  Legislature,  in  passing  the  Act,  did  not  in- 
tend to  alter  the  legal  construction  to  be  put  upon  acknowledgments 
or  promises  made  by  defendants,  but  merely  required  a  different 
mode  of  proof;  substituting  the  certain  evidence  of  a  writing  signed 
by  the  party  chargeable,  instead  of  the  insecure  and  precarious  tes- 
timony to  be  derived  from  the  memory  of  witnesses  (s).  The  inquiry, 
therefore,  whether  in  a  given  case  the  written  document  amounts  to 
an  acknowledgment  or  promise,  is  no  other  than  whether  the  same 
words,  if  proved  before  the  statute  to  have  been  spoken  by  the  de- 
fendant, would  have  had  a  similar  operation  (f).  Secondly,  in  order 
to  take  a  case  out  of  the  operation  of  the  statute,  the  written  and 
signed  acknowledgment  must  amount  either  to  an  express  promise 
to  pay  the  debt,  or  to  a  clear  and  unqualified  admission  of  a  still 
subsisting  liability,  from  which  a  promise  to  pay  on  request  will  be 
implied  by  law  (u).  The  insertion,  therefore,  of  a  debt  in  the  state- 
ment of  assets  and  debts,  made  under  the  bankrupt  law  by  a  debtor 
whose  affairs  are  in  course  of  arrangement,  will  not  be  deemed  a 
sufficient  acknowledgment,  as  it  simply  amounts  to  an  admission  of  a 
debt,  which  is  to  be  paid  in  part  or  in  some  qualified  mode  (v). 
Thirdly,  a  conditional  promise,  in  the  absence  of  proof  of  the  fulfil- 
ment of  the  condition,  will  not  suffice;  but  if  such  proof  be  afforded, 
the  promise,   whether  express  or  implied,   will  be  converted  into  an 


(r)  That  this  is  a,  question  for  the  court,  and  not  for  the  jury,  see  ante,  §  43. 
(s)  See  Spollan  v.  Magan,  (1851)  1  Ir.  C.  L.  E.  700. 

(t)  Haydon  v.  Williams,  (1830)  7  Bing.  166 ;  6  L.  J.  (O.S.)  C.  P.  16 ;  33  E.  E.  415. 

(u)  Morrell  v.  Frith,  (1838)  3  M.  &  W.  405;  7  L.  J.  Ex.  172;  49  E.  E.  659; 

Bucket  V.   Church,  (1840)  9  C.   &  P.  212;  62  E.  E.  746;   Tanner  v.  Smart,   (1827) 

6  B.  &  C.  609;  5  L.  J.  (O.S.)  K.  B.  218;  30  E.  E.  461;  Smith  v.  Thome,  (1852) 
21  L.  J.  Q.  B.  199;  18  Q.  B.  134;  88  E.  E.  555;  Everett  v.  RoberUon,  (1859)  28  L.  J 
Q.  B.  23;  1  E.  &  E.  16;  117  E.  E.  120;  Francis  v.  Hawkesley,  (1859)  28  L.  J.  Q.  B. 
370;  1  E.  &  E.  1052 ;  117  E.  E.  568;  Goate  v.  Goate,  (1856)  1  H.  &  N.  29;  108  E.  E. 
436;  Brigstocke  v.  Smith,  (1833)  1  Cr.  &  M.  486;  2  L.  J.  Ex.  187;  38  E.  E.  676; 
Hart  V.  Prendergast,  (1845)  14  M.  &  W.  741;  15  L.  J.  Ex.  223;  69  E.  E.  806.  In 
this  case  Alderson,  B.,  questioned  Gardner  v.  M'Mahon.  (1842)  3  Q.  B.  561;  11  L.  J. 
Q.  B.  297;  61  E.  E.  314.  In  Prance  v.  Sympson,  (1854)  1  Kay,  678;  101  E.  E.  811, 
Wood,  V.-C,  held  that  the  statute  was  ousted  by  a  written  acknowledgment  that 
an  account  was  pending  coupled  with  a  promise  to  pay  the  balance,  if  any  should  be 
found  due  from  the  writer.       See  Hughes  v.  Paramore,   (1855)  24  L.  J.   Ch.   681; 

7  De  G.  M.  &  G.  229 ;  109  E.  E.  94 ;  Crawford  v.  Crawford,  (1867)  I.  E.  2  Eq.  166 ; 
In  re  River  Steamer  Co.,  Mitchell's  Claim,  (1871)  L.  E.  6  Ch.  822. 

(v)  See  Ex  parte  Topping,  (1865)  34  L.  J.  Bk.  44;  146  E.  E.  451. 
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absolute  one,  and  as  such  will  support  a  statement  of  claim,  averring 
a  promise  to  pay  on  request  (a;).  In  the  case  of  a  conditional  promise 
the  statute  begins  to  run,  not  from  the  date  of  the  promise,  but  from 
the  time  when  the  condition  is  fulfilled  (y). 

§  1075.  Fourthly,  since  a  mere  acknowledgment  of  a  debt,  which 
does  not  amount  in  law  to  an  implied  promise  to  pay,  will  not  take 
the  case  out  of  the  Statute  of  Limitations,  an  admission  to  a  stranger 
that  a  sum  is  due  will  not  suffice  (»);  therefore  an  acknowledgment 
by  the  maker  of  a  promissory  note  to  the  payee,  of  the  existence 
of  a  debt  due  thereon,  cannot  be  made  available  to  defeat  the 
Statute  of  Limitations  by  a  subsequent  holder  of  the  note  (a). 
Fifthly,  a  general  written  promise  to  pay,  not  specifying  any  amount, 
or  an  absolute  admission  of  some  debt  being  due,  is  sufficient,  and 
the  amount  may  be  ascertained  by  extrinsic  evidence;  but  if  no 
proof  be  given  on  this  head,  the  plaintiff  will  be  entitled  merely  to 
nominal  damages  (b).  Sixthly,  the  promise  or  acknowledgment  in 
writing  need  not  specify  either  the  person  to  whom,  or  the  time 
when,  it  was  made,  but  both  these  points  may  be  established  by 
parol  evidence  (c) ;  nor  need  the  whole  terms  of  the  promise  appear 

{x)  Humphreys  v.  Jones,  (1845)  14  M.  &  W.  1,  3;  14  L.  J.  Ex.  254;  69  E.  R. 
642;  Hart  v.  Prendergast,  supra. 

iy)  Waters  v!  E.  of  Thanet,  (1842)  2  Q.  B.  757;  11  L.  J.  Q.  B.  87;  57  E.  E.  784; 
Maunsell  v.  Hedger,  (1851)  2  Ir.  C.  L.  E.  88;  Hammond  v.  Smith,  (1864)  33  Beav. 
452 ;  140  E.  E.  216. 

(z)  Stamford,  Sc,  Bank  v.  Smith,  [1892]  1  Q.  B.  765;  61  L.  J.  Q.  B.  405;  In 
re  Beavan,  [1912]  1  Ch.  196;  81  L.  J.  Ch.  113;  Lloyd  v.  Coote,  [1915]  1  K.  B.  242; 
84  L.  J.  K.  B.  567;  Grenfell  v.  Girdlestone,  (1837)  2  Y.  &  C.  Ex.  676;  7  L.  J.  Ex. 
Eq.  42;  47  E.  E.  476;  Godwin  v.  Gulley,  (1859)  4  H.  &  N.  378-380;  118  E.  E.  502; 
Fuller  V.  Redman,  (1859)  26  Beav.  614;  122  E.  E.  268;  In  re  Hindmarsh,  (1860) 
1  Dr.  &  Sm.  129;  127  E.  E.  45;  Bush  v.  Martin,  (1863)  2  H.  &  C.  311;  33  L.  J.  Ex 
17 ;  133  E.  E.  690.     See  post,  §  1091. 

(a)  Stamford,  dc.  Bank  v.  Smith,  supra;  Gripps  v.  Davis,  (1843)  12  M.  &  W. 
159;  13  L.  J.  Ex.  217;  67  E.  E.  292;  MouriUtephen  v.  Brooke,  (1819)  3  B.  &  A.  141; 
22  E.  E.  805.  In  Bourdin  v.  Greenwood,  (1872)  41  L.  J.  Ch.  73 ;  13  Eq.  280,  Wickens, 
V.-C,  decided  a  curious  point  in  connexion  with  this  subject.  The  maker  of  a  pro- 
missory note  bearing  date,  Jan.,  1846,  was  in  1866  pressed  for  payment,  whereupon 
he  took  the  note,  altered  the  date  by  converting  the  4  of  1846  into  a  6,  indorsed  his 
name  as  follows  :  "  W.  H.  Langley,  1866,"  and  then  returned  the  note  to  the  holder. 
A  creditor's  suit  being  subsequently  brought,  the  Vice-Chancellor  held,  that  the  in- 
dorsement was  a  sufficient  acknowledgment  to  bar  the  stat.,  and  that  the  note,  not- 
withstanding the  alteration  of  the  date,  was  still  a  valid  document.     Sed.  qu. 

(b)  Spong  v.  Wright,  (1842)  9  M.  &  W.  633;  12  L.  J.  Ex.  144;  60  E.  E.  846; 
Lechmere  v.  Fletcher,  (1833)  1  Cr.  &  M.  623;  2  L.  J.  Ex.  219 ;  38  E.  E.  688;  Gk&slyn 
V.  Dalby,  (1840)  4  Y.  &  C.  238;  10  L.  J.  Ex.  Eq.  21;  47  E.  B.  384;  Waller  v.  Lacy, 
(1840)  1  Man.  &  G.  54,  71 ;  9  L.  J.  C.  P.  217;  56  E.  E.  291;  Dickinson  v.  HatfiHd, 
(1831)  1  M.  &  Bob.  141;  Bexoley  v.  Power,  (1833)  Hayes  &  Jon.  368;  Chickernell  v. 
Hotham,  (1854)  1  Kay,  669;  101  R.  E.  804.  These  cases  overrule  the  dicta  of  the 
court  in  Kennett  v.  MUbank,  (1831)  8  Bing.  38;  1  L.  J.  C.  P.  8.  See  Hartley  v. 
Wharton,  (1840)  11  A.  &  E.  934;  post,  §  1091;  and  ante,  §  1024. 

(c)  Hartley  v.  Wharton.  (1840)  11  A.  &  E.  934;  9  L.  J.  Q.  B.  209;  52  E.  R.  547: 
Edmunds  v.  Dmones,  (1884)  2  Cr.  &  M.  459;  3  L.  J.  Ex.  98;  89  E.  E.  813.  See 
Lobb  V.  Stanley.  (1844)  5  Q.  B.  -574;  13  L.  J.  Q.  B.  117. 

743 


§§    1075,    1076.]    INSUFFICIENT    ACKNOWLEDGMENTS    OF    DEBTS. 

upon  one  document,  but  parol  evidence  is  admissible  to  show  that  a 
letter  was  written  in  answer  to  a  former  one,  in  order  to  read  the 
two  letters  together  so  that  they  may  constitute  a  sufficient  acknow- 
ledgment (d).  Seventhly,  even  an  infant,  by  giving  a  written  acknow- 
ledgment of  a  debt  due  for  necessaries,  will  take  the  debt  out  of  the 
statute  (e).  Eighthly,  it  matters  not  under  this  statute,  any  more 
than  under  the  Statute  of  Frauds  (/),  to  what  part  of  the  document 
the  signature  of  the  party  making  the  acknowledgment  is  attached  (g). 
Ninthly,  the  promise,  acknowledgment,  or  part-payment,  must  be 
made  before  action  brought,  since  they  severally  bar  the  statute, 
not,  as  was  formerly  supposed,  upon  the  ground  of  their  rebutting 
the  presumption  of  payment,  but  because  they  amount  to  a  new 
promise  {h).  Lastly,  the  promise  proved,  whether  express  or  implied, 
must  correspond  with  that  laid  in  the  statement  of  claim  (i);  and 
therefore,  an  acknowledgment  made  to  or  by  an  executor  or  ad- 
ministrator will  not  support  a  count  laying  the  promise  to  or  by 
the  testator  or  intestat-e  (fej. 

§  1076.  In  accordance  with  the  second  and  third  rules  stated 
above,  letters,  in  substance  as  follows,  have  been  held  insufficient, 
as  not  amounting  to  unqualified  acknowledgments.  "  I  intend  to 
pay  A.'s  claim  if  allowed  time;  if  I  am  proceeded  against,  any 
exertion  of  mine  will  be  rendered  abortive  ' '  (I) ; — ' '  I  .have  been  ex- 
pecting to  be  able  to  give  a  satisfactory  reply  to  your  application 
respecting  B.'s  demand  against  me.  I  will  call  upon  you  to-morrow 
on  the  matter  ' '  (tn) ; — ' '  I  will  have  nothing  to  do  with  your  claim ; 
you  can  make  me  a  bankrupt,  but  I  had  rather  go  to  gaol  than  pay 
you  "  (n); — "  I  owe  the  money,  but  I  will  never  pay  it  (o);" — "  I  am 
sure  my  account  was  settled;  but  as  you  say  it  was  not,  I  will  pay 
you  £10  a  year  if  you  like  to  accept  that  sum  ' '  (p) ; — ' '  If  in  funds  I 
would  immediately  pay   the   money,   and   take   the   bill   of  exchange 

(d)  McGuffie  v.  Burleigh,  (1898)  78  L.  T.  264. 

(e)  Willins  v.  Smith,  (1854)  4  E.  &  B.  180;  24  L.  J.  Q.  B.  62;  99  B  E.  414. 
But  see  post,  §  1084. 

(/)    Ante,  §  1028. 

(g)  Holmes  v.  Mackrell,  (1858)  3  C.  B.  (N.S.)  789;  111  E.  E.  837. 

(h)  Bateman  v.  Pinder,  (1842)  3  Q.  B.  574;  11  L.  J.  Q.  B.  281;  61  E.  E.  319, 
overruling  Yea  v.  Fouraker,  (1760)  2  Burr.  1099. 

(i)  Tanner  v.  Smart,  (1827)  6  B.  &  C.  608;  5  L.  .J.  (O.S.)  Q.  B.  218;  30  E.  E. 
461;  Cripps  v.  Davis,  supra. 

(k)  Sarell  v.  Wins,  (1803)  3  East,  409;  Browning  v.  Paris.  (1889)  5  M.  &  W. 
120 ;  8  L.  J.  Ex.  222 ;  Tanner  v.  Smart,  supra. 

(l)   Fearn  v.  Lewis,  (1830)  6  Bing.  349;  8  L.  .T.  (O.S.)  C.  P.  95;  31  E.  E.  434. 

(m)Morrell  v.  Frith,  (1838)  3  M.  &  W.  402;  7  L.  J.  Ex.  172;  49  E  E.  659; 
Hamilton  v.  Terry,  (1852)  11  C.  B.  954;  21  L.  .J.  C.  P.  132;  Cawley  v.  Furnell. 
(1852)  12  C.  B.  291 ;  20  L.  J.  C.  P.  197.  ,     ' 

(n)  Linsell  v.  Bonsor,  (1835)  2  Bing.  N.  C.  241. 

(o)  A'Gourt  V,  Gross,  (1825)  3  Bing.  329:  4  L.  J.  (O.S.)  C.  P.  79. 

(p)  Buckmaster  v.  Russell,  (1861)  10  C.  B.  (N.S.)  745;  128  E.  E.  908. 
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out  of  your  hands  "  (g);— "  I  admit  as  executor  your  claim  on  the 
estate,  and  think  it  just,  but  I  am  compelled  to  refuse  payment  as 
the  legatees  object  "  (r); — "  I  will  not  fail  to  meet  you  on  fair  terms, 
and  hope,  within  perhaps  a  week,  to  be  able  to  pay  you  at  all  events 
a  portion  of  the  debt,  when  we  shall  settle  about  the  liquidation  of 
the  balance  ' '  (s) ; — ' '  I  send  you  an  account  of  some  debts  due  to  me ; 
collect  them,  and  pay  yourself,  and  you  and  I  shajl  then  be  clear  "  (t); 
— ■  ■  Arrangements  have  been  made  to  enable  me  to  discharge  your 
debt;  funds  have  been  appointed  for  that  purpose,  of  which  A.  is 
trustee,  and  to  him  I  refer  you  for  further  information"  (u); — 
"  Send  me  in  any  demand  you  have  to  make  on  me,  and,  if  just, 
I  shall  not  give  you  the  trouble  of  going  to  law  "  (y); — "I  will  not 
pay  your  demand,  for  it  is  of  more  than  six  years  standing"  (x); 
— "  I  have  sent  you  a  note  for  the  money  I  owe  you,"  the  note  so 
sent  being  inadmissible  in  evidence  for  want  of  a  proper  stamp   (y). 

§  1077.  So,  the  following  conditional  acknowledgments  have  been 
deemed  insufficient,  in  the  absence  of  proof  that  the  conditions  had 
respectively  been  fulfilled :  — ' '  I  cannot  pay  the  debt  now,  but  I  will 
as  soon  as  I  can  ' '  (a) ; — ' '  We  are  waiting  a  remittance  from  Liver- 
pool against  beef  we  want  to  sell;  when  it  comes,  we  shall  send  you 
the  amount  of  the  bill  ' '  (a) ; — ' '  I  shall  be  most  happy  to  pay  you 
principal  and  interest  as  soon  as  convenient  "  (b). 

§  1078.  On  the  other  hand,  cases  have  been  taken  out  of  the 
operation  of  the  statute,  when  the  letters,  in  substance,  contained 
such  expressions  as  the  following: — "I  can  nevei*be  happy  till  I 
have  paid  you;  your  account  is  correct,  and  would  that  I  were  now 

(g)  Richardson  v.  Barry,  (1860)  29  Beav.  22;  131  R.  E.  450. 

(r)  Briggs  v.  Wilson,  (1864)  5  De  G.  M.  &  G.  12,  21;  104  E.  E.  7. 

(s)  Hart  v.  Prendergast,  (1845)  14  M.  &  W.  741;  15  L.  J.  Ex.  223;  69  E.  E.  806; 
Smith  v.  Thome,  (1852)  21  L.  J.  Q.  B.  199;  18  Q.  B.  134;  88  K.  E.  555;  Rackham 
v.  Marriott,  (1857)  2  H.  &  N.  196;  26  L.  J.  Ex.  315;  115  E.  E.  486. 

(t)   Routledge  v.  Ramsay,  (1838)  8  A.  &  E.  221;  7  L.  J.  Q.  B.  156;  47  E.  E.  568. 

(«)  Whippy  V.  Hillary,  (1832)  3  B.  &  Ad.  399;  1  L.  J.  K.  B.  178;  37  E.  E.  450. 
This  case  overrules  Baillie  v.  Ld.  Inchiquin,  (1796)  1  Esp.  435,  as  the  court  admitted 
in  Routledge  v.  Ramsay,  supra. 

(»)  Spong  V.  Wright,  supra.  See  Collinson  v.  Margesson,  (1858)  27  L.  J.  Ex. 
305;  Cassidy  v.  Firman,  (1867)  I.  E.  1  C.  L.  8. 

ix)  Brigstocke  v.  Smith,  (1833)  1  Cr.  &  M.  483;  2  L.  J.  Ex.  187;  38  E.  E.  676; 
Goltman  v.  Marsh,  (l8ll)  3  Taunt.  380. 

iy)  Parmiter  v.  Parmiter,  (1860)  3  De  G.  F.  &  J.  461;  30  L.  J.  Ch.  508;  130 
B.  R.  210. 

U)  Tanner  v.  Smart,  (1827)  6  B.  &  C.  603;  5  L.  J.  (O.S.)  K.  B.  218;  30  E.  E. 
461 ;  Haydon  v.  Williams,  (1830)  7  Bing.  167  ;  9  L.  J.  (O.S.)  C.  P.  16 ;  83  R.  E.  415 ; 
Ayton  V.  Bolt,  (1829)  4  Bing.  105;  5  Tj.  J.  C.  P.  109;  Gould  v.  Shirley,  (1829)  2  Moo. 
&  P.  581;  7  L.  J.  (O.S.)  C.  P.  117. 

(a)  Hodgens  v.  Graham,  (1831)  Ale.  &  Nap.  49. 

(b)  Edmunds  v.  Downes,  (1834)  2  Cr.  &  M.  469;  3  L.  J.  Ex.  98;  39  E.  E.  813; 
Meyerhojf  v.  Froehlich,  (1878)  48  L.  J.  C.  P.  43 ;  4  C.  P.  D.  68. 
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going  to  inclose  the  amount  ' '  (c) ; — ' '  I  wish  I  could  comply  with 
your  request,  for  I  am  anxious  to  pay  your  bill.  I  hope  that  out 
of  the  present  harvest  it  will  be  paid;  if  not,  the  concern  must  be 
broken  up  to  meet  it  ' '  (d) ; — ' '  I  am  in  your  debt,  and  will  not  avail 
myself  of  the  statute;  but  we  do  not  agree  as  to  the  amount,  and 
until  this  be  ascertained,  I  cannot  move  a  step  towards  giving  you 
satisfaction,  and  doling  justice  to  my  other  creditors  "  (e); — "  I  will  pay 
you  your  debt  by  instalments,  but  I  demur  to  pay  the  interest  "  (/); — 
' '  Your  bill  does  not  sufficiently  specify  the  work  done,  and  I  shall  feel 
obliged  if  you  will  more  particularly  explain  it.  I  will  settle  your 
account  immediately;  but  being  at  a  distance,  I  want  everything 
explicit.  Tell  H.  to  send  me  the  agreements,  and  I  will  return  them 
by  the  first  post  with  instructions  to  pay,  if  correct"  (g); — "  The  old 
account  between  us  which  has  been  standing  over  so  long  has  not 
escaped  our  memory,  and  as  soon  as  we  can  get  our  affairs  arranged 
we  will  see  you  are  paid ;  perhaps,  in  the  meantime,  you  will  let  your 
clerk  send  me  an  account  of  how  it  stands  ' '  (h) ;—' '  I  shall  be, 
obliged  to  you  to  send  in  your  account,  and  can  give  no  further  orders 
till  this  be  done"  (i); — "If  you  send  me  the  particulars  of  your 
account  with  vouchers,  I  will  examine  it  and  send  cheque.  But  the 
amount  cannot  be  anything  Hke  the  amount  you  now  claim  ' '  (k) ; — 
' '  I  am  ashamed  your  account  has  stood  so  long ;  I  must  trespass  on 
your  kindness  a  little  longer,  till  a  turn  in  trade  takes  place  ' '  (i) ; — 
"  Your  demand  is  not  just;  I  am  not  in  your  debt  anything  like  £90; 
I  will  settle  the  difference  when  we  meet ' '  (in) ; — ' '  I  have  received 
your  letter"  [which  stated  that  some  items  in  the  bill  sent  with  it 
were  of  more  than  six  years'  standing] ;  "  P.  will  attend  for  me  to  tax 
your  costs,  and  one  will  then  know  what  to    pay,  the    other  what   to 


(c)  Dodson  V.  Mackey,  (1834)  8  A.  &  E.  225,  n.  ;  47  K.  R.  572,  n. 

(d)  Bird  V.  Gammon,  (1837)  3  Bing.  N.  C.'  883;  6  L.  J.  C.  P.  258;  43  R.  E.  839; 
Martin  v.  aeoghegan,  (1850)  13  Ir.  L.  R.  408. 

(e)  Gardner  v.  M'Mahon,  (1842)  3  Q.  B.  561;  11  L.  J.  Q.  B.  297;  61  E.  R.  314. 
This  case  was  questioned  by  Alderson,  B.,  in  Hart  v.  Prendergast,  supra.  See 
Leland  v.  Murphy,  (1865)  16  Ir.  Ch.  R.  500;  Crawford  v.  Crawford,  (1867)  Ir.  2  Eq. 
166;  Burrows  v.  Baker,  (1869)  Ir.  3  Bq.  596;  Bewley  v.  Power',  (1833)  Hayes  &  Jon. 
368;  and  Prance  v.  Sympson,  (1854)  Kay,  678;  101  R.  R.  811;  cited  ante,  §  1074. 

(/)  Shah  Mukhun  Lall  v.  Nawab  Imtiazood  Dowlah,  (1865)  10  Moore  Ind.  App. 
362.     See  Wilby  v.  Elgee,  (1875)  L.  R.  10  C.  P.  497 ;  44  L.  J.  C.  P.,  254. 

(g)  Sidwell  v.  Mason,  (1857)  2  H.  &  N.  306;  26  L.  J.  Ex.  407;  115  R.  R.  652; 
Godwin  v.  Culley,  (1859)  4  H.  &  N.  373;  118  R.  R.  502. 

(h)  Chasemore  v.  Turner,  (1875)  L.  R.  10  Q.  B.  500;  45  L.  J.  Q.  B.  66:  but  see 
Green  v.  Humphreys,  (1884)  26  Ch.  D.  474;  53  L.  J.  Ch.  625. 

(i)    Quincey  v.  Sharpe,  (1876)  1  Ex.  D.  72;  45  L.  J.  Ex.  347. 

(7i:)  Skeet  v.  Lindsay,  (1877)  46  L.  J.  Ex.  249;  2  Ex.  D.  314. 

(I)  Gornforth  v.  Smithard,  (1869)  5  H.  &  N.  13 ;  29  L.  J.  Ex.  228;  120  R  R  449- 
Leo  V.  Wilmot,  (1866)  L.  R.  1  Ex.  364;  36  L.  J.  Ex.  175. 

(m)  Golledge  v.  Horn,  (1825)  3  Bing.  119;  3  L.  J.  (O.S.)  C.  P.  184;  28  R  R  606- 
Edmonds  v.  Goater,  (1852)  15  Beav.  415  ;  21  L.  J.  Ch.  290;  92  E.  R.  488. 
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receive  ' '  (n) ; — ' '  I  send  you  my  account,  leaving  a  blank  for  your 
counter-demand  on  me,  and  beg  that  you  will  favour  me  with  the 
balance"  (o) ; — "I  will  at  any  time  pay  my  proportion  of  the  joint 
debt  ' '  (p) ; — ' '  I  cannot  comply  with  your  request  yet ;  the  best  way 
for  you  will  be  to  send  me  the  bill  you  hold,  and  draw  another  for 
£30,  the  balance  of  your  money  "  (q);  and  letters  disputing  the 
amount  but  promising  to  pay  what  may  in  fact  be  due  upon  an 
account  being  taken  (r). 

§  1079.  In  order  to  take  a  case  out  of  the  Statute  of  Limitations 
by  a  part-payment,  it  is  not  necessary  that  at  the  time  of  the  payment 
the  exact  amount  remaining  due  should  be  distinctly  ascertained  (s). 
Still,  it  must  appear  that  the  payment  was  made,  not  only  on  account 
of  a  debt,  but  on  account  of  the  debt  for  which  the  action  is  brought; 
and  therefore,  if  there  be  two  undisputed  but  entirely  separate  debts, 
a  part-payment  within  six  years,  not  specifically  appropriated,  will 
not,  as  it  seems,  bar  the  statute  as  to  either  (t).  Moreover,  it  must 
appear  that  the  payment  was  made  in  part  discharge  of  the  debt 
declared  on;  for  the  meaning  of  part-payment  is  not  the  naked  fact  of 
payment  of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of 
a  greater  sum,  due  from  the  person  making  the  payment  to  him  to 
whom  it  is  made ;  which  part-payment  implies  an  admission  of  such 
greater  sum  being  then  due,  and  a  promise  to  pay  it  (u).  The  circum- 
stances, too,  must  be  such  as  to  warrant  the  jury  in  inferring  a 
promise  to  pay  the  remainder;  and  therefore,  if  part-payment  be 
accompanied  by  a  positive  refusal  to  pay  any  more,  it  will  not  take 
the  case  out  of  the  statute,  though  the  debtor  admits  that  the 
remainder  is  due  (v).  The  payment,  also,  of  a  dividend  under  the 
Bankruptcy  law  (a;),  or  the   payment  of    interest   in   pursuance  of   a 

(n)  Murphy  v.  Meredith,  (1842)  5  Ir.  L.  K.  120.  Held,  that  this  was  not  a  con- 
ditional acknowledgment,  on  which  the  plaintiff  could  only  recover  on  proof  of  taxa- 
tion of  costs.    See  Archer  v.  Leonard,  (1863)  15  Ir.  Ch.  E.  267. 

(o)  Waller  v.  Lacy,  (1840)  1  Man.  &  G.  54;  9  L.  J.  C.  P.  217;  56  E.  E.  291; 
Williams  v.  Griffith,  (1849)  3  Ex.  335 ;  18  L.  J.  Ex.  210;  77  E.  E.  632. 

(p)  Lechmere  v.  Fletcher,  (1833)  1  Cr.  &  M.  623;  2  L.  J.  Ex.  219;  38  E.  E.  688. 

(g)  Dabbs  v.  Humphries,  (1834)  10  Bing.  446;  3  L.  J.  C.  P.  139. 

(r)  Langrish  v.  Watts,  [1903]  1  K.  B.  636;  72  L.  J.  K.  B.  435.  See,  also, 
Evans  v.  Simon,  (1863)  9  Ex.  282;  23  L.  J.  Ex.  16;  96  E.  E.  714;  Collis  v.  Stack, 
(1857)  1  H.  &  N.  605;  26  L.  J.  Ex.  138;  108  E.  E.  746.  The  older  authorities  are 
not  here  referred  to,  as  few  of  them  are  law.    They  are  noticed  in  2  St.  Ev.  662-667. 

(s)  Walker  v.  Butler,  (1856)  25  L.  J.  Q.  B.  377 ;  6  E.  &  B.  506 ;  106  E.  E.  691. 

(t)  Burn  V.  Boulton,  (1846)  2  C.  B.  476 ;  15  L.  J.  C.  P.  97 ;  69  E.  E.  508.  But 
see  Walker  v.  Butler,  supra.     See,  also,  Nash  v.  Hodgson,  cited  post,  §  1081. 

(jt)  Tippets  V.  Heane,  (1834)  1  Cr.  M.  &  E.  252;  3  L.  J.  Ex.  281;  40  E.  E.  549; 
Waters  v.  Tompkins,  (1835)  2  Cr.  M.  &  E.  723;  5  L.  J.  Ex.  61 ;  41  E.  E.  827 ;  Waugh 
V.  Cope,  (1840)  6  M.  &  W.  824,  829;  10  L.  J.  Ex.  145;  55  E.  E.  801.  See  WoHh- 
ington  v.  Grimsditch,  (1845)  7  Q.  B.  479;  15  L.  J.  Q.  B.  52 ;  68  E.  E.  502. 

(v)  Wainman  v.  Kynman,  (1847)  1  Ex.  118;  16  L.  J.  Ex.  232;  74  E.  E.  612. 

(x)  Ex  parte  Topping,  In  re  Levey  Robson,  (1865)  34  L.  J.  Bk.  44;  146  E.  E. 
451;  Davies  v.  Edwards,  (1851)  7  Ex.  22;  21  L.  J.  Ex.  4;  86  E.  E.  560. 
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judgment  obtained  in  a  former  action,  to  whicli  the  Statute  of  Limi- 
tations has  been  unsuccessfully  pleaded  (y),  is  open  to  the  same 
objection.  The  reason  why  the  effect  of  part-payment  is  left 
untouched  by  Lord  Tenterden's  Act  appears  to  be,  that  it  is  an 
admission  evidenced  by  an  act,  and,  as  such,  not  so  liable  to  misinter- 
pretation or  mistake  as  a  mere  acknowledgment  by  words  (a). 

§  1080.  It  has  been  urged  that,  on  the  same  ground,  the  sale  and 
delivery  of  goods,  which,  equally  with  the  payment  of  money,  are 
acts  done,  should  be  exempted  from  the  operation  of  Lord  Tenterden's 
Act;  but  the  answer  is  that,  however  this  may  be  in  theory,  the 
statute  in  fact  contains  no  exception  in  favour  of  the  sale  or  delivery 
of  goods.  These  acts,  therefore,  are  not  sufficient  to  take  a  case  out 
of  the  Statute  of  Limitations,  unless  done  under  circumstances  which 
would  render  the  delivery  equivalent  to  payment  (a.) ;  as,  for  instance, 
if  the  parties  were  expressly  to  agree  that  goods  delivered  by  the  one 
should  be  taken  by  the  other  in  part  payment  of  the  debt  (5).  In  such 
a  case  the  statute  would  be  barred,  for  the  Legislature  never  intended 
that  the  "  part-payment  "  should  necessarily  be  in  actual  money,  but 
it  will  suffice  if  it  be  made  in  any  mode  which  the  parties  agree  shall 
be  treated  as  equivalent  to  a  money  payment  (c). 

§  1081.  Neither  will  the  existence  of  items  within  six  years  in  an 
open  account  operate  to  take  the  previous  portion  of  the  account  out 
of  the  Statute  of  Limitations,  but  there  must  be  an  actual  part- 
payment  in  cash,  or  something  equivalent  to  it  (d).  Moreover,  if  in  a 
continuous  account  some  items  have  accrued  before,  and  others 
within,  the  six  years,  the  mere  payment  of  a  sum  by  the  debtor, 
without  any  evidence  of  an  appropriation  on  his  part,  or  ot  an  inten- 
tion to  apply  such  sum  in  part  discharge  of  the  earlier  items,  will  not 
have  the  effect  of  exempting  them  from  the  operation  of  the  Statute 
of    Limitations;    though,    in    such    case,    the    creditor    may,    unless 

(y)  Morgan  v.  Rowlands,  (1872)  L.  E.  7  Q.  B.  493;  41  L.  J.  Q.  B.  187. 

(z)  Waters  v.  Tompkins,  supra;  Badger  v.  Ardi,  (1854)  10  Ex.  340;  24  L.  J. 
Ex.  19;  102  E.  E.  618. 

(o)  Gottam  v.  Partridge,  (1842)  4  Man.  &  G.  271,  287-289,  291-293;  11  L.  J. 
C.  P.  161;  overruling  Gatlin,  v.  Skoulding,  (1795)  6  T.  E.  189,  as  only  applicable  to 
the  state  of  the  law  previous  to  the  passing  of  Ld.  Tenterden's  Act.  See,  also, 
Williams  v.  Griffiths,  (1835)  2  Or.  M.  &  E.  46;  4  L.  J.  Ex.  129;  41  E.  E.  685. 

(b)  Hart  v.  Nash,  (1835)  2  Cr.  M.  &  E.  337 ;  41  E.  E.  732 ;  Hooper  v.  Stephens, 
(1835)  4  A.  &  E.  71 ;  5  L.  J.  K.  B.  4 ;  43  E.  E.  306 ;  Blair  v.  Ormond,  (1851)  17 
Q.  B.  434;  20  L.  J.  Q.  B.  444;  85  E.  E.  529.  See  Hughes  v.  Paramore,  (1855) 
24  L.  J.  Ch.  681 ;  7  De  G.  M.  &  G.  229 ;  109  E.  E.  94. 

(c)  Bodger  v.  Arch,  supra;  Amos  v.  Smith,  (1867)  31  L.  J.  Ex.  423;  1  H.  &  C. 
238;  130  E.  E.  483;  Maber  v.  Maber,  (1867)  L.  E.  2  Ex.  153;  36  L.  J.  Ex.  70. 

(d)  Cottam  v.  Partridge,  supra;  Williams  v.  Griffiths,  supra;  Mills  v.  Fowkes, 
(1839)  5  Bing.  N.  C.  455;  8  L.  J.  C.  V.  276;  50  E.  E.  750;  Waller  v.  Lacey,  (1840) 
1  Man.  &  G.  54,  75;  9  L.  J.  C.  P.  217;  56  E.  E.  291;  Williams  v  Griffith,  (1849) 
3  Ex.  335;  18  L.  J.  Ex.  210;  77  E.  E.  632. 
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expressly  prohibited  by  the  debtor  from  doing  so  at  the  time  when 
payment  is  made,  at  any  time  apply  the  payment  to  the  debts  that 
have  been  due  for  a  longer  period  than  six  years  (e).  Where  a  party 
JaaA  been  the  maker  of  three  promissory  notes,  two  of  which  were 
barred  by  the  statute,  but  the  other  was  not  barred,  a  payment  made 
by  him  on  account  of  interest  generally  was  attributed  exclusively  to 
the  note  which  was  not  barred  (/).  It  has  been  held  in  one  case,  that 
the  going  through  an  account  with  items  on  both  sides,  and  striking  a 
balance,  was  an  act  equivalent  to  part-payment;  the  apparent  ground 
of  the  decision  being,  that  such  a  proceeding  converted  the  set-off  into 
payments,  and  raised  a  new  consideration  for  the  liquidation  of  the 
balance  (g).  The  doctrine  will  not  extend  to  a  case  where  an  account 
has  been  furnished  mei-ely  by  one  party,  even  though  it  contain  cross 
items,  and  fix  the  balance  due  (h).  Neither  wiU  it  apply  where,  the 
account  actually  stated  and  settled  by  both  parties  contains  items  on 
on©  side  only  (i),  for  it  will  then  be  no  more  than  a  mere  parol  state- 
ment of,  and  promise  to  pay,  an  existing  debt;  and  to  hold  such  a 
statement  of  account  to  be  sufficient,  would  be  to  repeal  the 
statute  (fe). 

§  1082.  Though  the  payment,  in  order  to  take  the  case  out  of  the 
operation  of  the  statute,  may  be  either  of  principal  or  of  interest,  yet 
if  the  debt  be  made  up  of  sums  due  on  both  these  accounts,  the 
payment  of  the  principal  will  raise  no  implied  promise  to  pay  the 
interest,  at  least,  if  accompanied  by  a  refusal  to  pay  it  (I),  but  the 
payment  of  interest  barred  by  the  statut-e,  though  it  does  not  neces- 
sarily prove  that  the  principal  money  is  due,  is  some  evidence  of  that 
fact  (m) ;  and  if  coupled  with  other  circumstances,  as,  for  instance, 
if  the  interest  was  due  upon  a  note,  which  was  allowed  to  remain  in 
the  hands  of  the  payee,  the  payment  of  that  interest  might  fairly  be 
regarded  as  a  sufficient  acknowledgment  of  the  currency  of  the  note,  to 
revive  the  claim  for  the  principal  (n).  Where  a  bill  is  drawn  in  part- 
payment  of  a  debt,  it  operates  to  defeat  the  st^atute  from  the  time  of 

(e)  Mills  v.  Fowkes,  supra.     See  Re  Rainforth,  (1880)  49  L.  J.  Ch.  5. 

(/)  Nash  V.  Hodgson,  (1856)  25  L.  J.  Ch.  186;  6  De  G.  M.  &  G.  474;  106 
E.  B.  157. 

(g)  Ashby  v.  James,  (1843)  11  M.  &  W.  542;  12  L.  J.  Ex.  295;  63  E.  E.  676. 

{h)  Bristow  v.  Miller,  (1828)  11  Ir.  L.  Eep.  461,  472. 

(t)  Ashby  v.  James,  supra,  apparently  overruling  Smith  v.  Forty,  (1829)  4  C.  & 
P.  126 ;  34  E.  E.  774. 

(k)  Jones  v.  Ryder,  (1838)  4  M.  &  W.  32  ;i  7  L.  J.  Ex.  216 ;  51  E.  E.  452 ;  Reeves 
V.  Hearne,  (1886)  1  M.  &  W.  323;  5  L.  J.  Ex.  156;  Hopkins  v.  Logan,  (1839)  5  M. 
&  W.  248;  8  L.  J.  Ex.  218;  52  E.  E.  704;  Clark  v.  Alexander,  (1844)  8  Scott,  N.  E. 
147 ;  13  L.  J.  C.  P.  133 ;  66  E.  B.  844. 

(I)    Golhjer  v.  Willock,  (1827)  4  Bing.  813;  5  L.  J.  (O.S.)  C.  P.  181. 

(m)PuTdon  v.  Purdon,  (1842)  10  M.  &  W.  562;  12  L.  J.  Ex.  3;  62  E.  E.  704. 

in)  Bealy  v.  Greenslade,  (1831)  2  Cr.  &  J.  61;  1  L.  J.  Ex.  1;  Bamfield  v.  Tupper, 
(1851)  7  Ex.  27;  21  L.  J.  Ex.  6 ;  86  E.  E.  563;  Re  Rutherford,  (1880)  14  Ch.  D.  687; 
49  L.  J.  Ch.  654. 
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its  delivery  to  the  creditor  (o),  and  this,  too,  whether  the  bill  be  subse- 
quently honoured  or  not;  for  the  word  "payment"  in  Lord 
Tenterden's  Act  must  be  taken  to  be  used  by  the  Legislature  in  a 
popular  sense,  and  in  a  sense  large  enough  to  include  not  only- 
payments  in  actual  satisfaction,  but  also  conditional  payments, 

§  1083.  With  respect  to  the  mode  of  proving  the  fact  of  payment, 
the  courts  for  many  years  put  a  forced,  though  salutary,  construction 
on  Lord  Tenterden's  Act,  and  held  that  the  fact  could  not  be  estab- 
lished by  any  admission  of  the  debtor  short  of  an  acknowledgment  in 
writing  duly  signed  (p).  This  doctrine,  however,  was  at  length 
rejected  by  the  Exchequer  Chamber  as  untenable,  and  it  is  now  settled 
law  that  a  mere  parol  acknowledgment,  either  of  part-payment  of 
principal,  or  of  payment  of  interest,  within  six  years,  will  suffice  to 
take  the  case  out  of  the  Statute  of  Limitations  (q).  It  seems  almost 
needless  to  add,  that,  when  the  fact  of  some  payment  having  been 
ma,de  has- once  been  proved,  recourse  can  be  had  to  the  parol  admis- 
sions of  the  debtor,  whether  made  before,  or  after,  or  at  the  time  of 
payment,  for  the  pui-pose  of  showing  on  what  account  that  payment 
was  made  (?■).  Though  reasonable  evidence  must  be  given  of  the 
identity  of  the  debt,  on  account  of  which  payment  was  made,  with 
that  which  forms  the  subject-matter  of  the  action  (s),  the  jury  will  be 
warranted  in  inferring  such  identity,  in  the  absence  of  any  proof  of 
more  debts  than  one  being  acknowledged  to  be  due  (t). 

§  1084.  Under  section  5  of  Lord  Tenterden's  Act  (u)  "no  action 
could  be  maintained  whereby  to  charge  any  person  upon  any  promise 
made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification  after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  were  made  by  some 
writing  signed  by  the  party  to  be  charged  therewith."  As  that  provi- 
sion was  not  considered  sufficiently  stringent  to  protect  improvident 

(o)  Turney  v.  Dodwell,  (1854)  3  E.  &  B.  136;  23  L.  J.  Q.  B.  157;  97  E.  R.  409; 
Irving  v.  Veitch,  (1837)  3  M.  &  W.  90;  7  L.  J.  Ex.  25;  49  R.  R.  511;  Gowan  v 
Foster,  (1832)  3  B.  &  Ad.  507. 

(P)  Bayley  v.  Ashton,  (1840)  12  A.  &  E.  493;  9  L.  J.  Q.  B.  376;  Willis  v. 
Newham,  (1830)  5  Y.  &  J.  518;  Maghee  v.  O'Neil,  (1841)  7  M.  &  W.  531;  10  L.  J. 
Ex.  326;  Eastwood  v.  Saville,  (1842)  9  M.  &  W.  615;  11  L.  J.  Ex.  383. 

(3)  Cleave  v.  Jones,  (1851)  6  Ex.  573;  20  L.  J.  Ex.  238;  86  R.  E  399.  See, 
also,  Edwards  v.  Janes,  (1855)  1  K.  &  J.  534;  103  R.  R.  225. 

(r)  Waters  v.  Tompkins,  (1835)  2  Cr.  M.  &  R.  723;  5  L.  J    Ex.  61 ;  41  R   R. 
827;  Bevan  v.  Gethivg,  (1842)  3  Q.  B.  740;  12  L.  J.  Q.  B.  37;  61  E.  E.  382;  Edan 
V.  DudfieU,  (1841)  1  Q.  B.  307;  55  R.  R.  256.     See  Baildon  v.  Walton,  (18471  1  Ex 
617 ;  17  L.  J.  Ex.  357 ;  74  R.  R.  782. 

(s)  Waters  v.  Tompkins,  supra. 

(t)  Evans  v.  Davies,  (1836)  4  A.  &  E.  840;  6  L.  J.  K.  B,  268;  Burn  v.  Boulion, 
(1846)  2  C.  B.  476;  15  L.  J.  C.  P.  97 ;  69  R.  R.  508.  As  to  the  law,  where  payment 
13  made  by  one  of  several  jomt  debtors,  see  ante,  §§  744-746 

(«)  9  G.  4,  c.  14,  s.  5,  repealed  by  38  &  39  V.  c.  66. 
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RATIFICATION  OF  INFANT'S  CONTRACT  VOID.    [1084,    1085. 

young  men  from  designing  sharpers,  the  Legislature  again  interposed 
in  1874,  and  passed  an  enactment  which  absolutely  prohibits  the 
bringing  of  any  action  ' '  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  or  upon  any  ratification  made 
after  full  age  of  any  promise  or  contract  made  during  infancy,  whether 
there  shall  or  shall  not  be  any  new  consideration  for  such  promise  or 
ratification  after  full  age  "  (v).  These  words  will  include  any  ratifica- 
tion made  after  the  7th  of  August,  1874  (x),  even  though  it  relate  to 
a  contract  made  before  that  date  (y) ;  they  will  extend  to  the  ratifica- 
tion of  a  promise  to  marry  (a) ;  and  they  will  also  be  held  applicable  to 
any  set-off  or  counterclaim,  although,  in  strict  int-erpretation,  the 
language  of  the  Act  would  seem  prima  facie  to  be  confined  to  actions 
brought  (a). 

§  1085.  Section  6  of  Lord  Tenterden's  Act  enacts,  that  "  no  action 
shall  be  brought,  whereby  to  charge  any  person  upon,  or  by  reason  of, 
any  representation  or  assurance  made  or  given  concerning  or  relating 
to  the  character,  conduct,  credit,  ability,  trade,  or  dealings  of  any 
other  person,  to  the  intent  or  purpose  that  such  other  person  may 
obtain  credit,  money,  or  goods  upon  (b),  unless  such  representation  or 
assurance  be  made  in  writing,  signed  by  the  party  to  be  charged  there- 
with "  (c).  This  provision — which  is  now  in  substance  extended  to 
Scotland  by  the  Act  of  19  &  20  Vict.  c.  60,  s.  6— was  rendered  neces- 
sary by  the  case  of  Pasley  v.  Freeman  (d),  which  afforded  ample 
opportunity  for  evading  the  enactment  of  the  Statute  of  Frauds,  that 
required  guarantees  to  be  in  writing  (e),  by  enabling  the  plaintiff  to 
shape  his  demand,  not  upon  a  special  promise  to  answer  for  the  debt 
or  default  of  another,  but  upon  a  tort  or  wrong  done  to  him,  by  some 
false  or  fraudulent  representation  made  by  the  defendant,  in  order  to 
induce  him  to  contract  with  another  person.  The  statute  applies  only 
to  fraudulent  representations,  and  accordingly  cajinot  be>  relied  upon 


(v)  37  &  38  V.  c.  62,  s.  2. 

(x)  See  Smith  v.  King,  [1892]  2  Q.  B.  543. 

(y)  Ex  parte  Kibble,  Re  Onslow,  (1875)  L.  R.  10  Ch.  373 ;  44  L.  J.  Bank.  63. 

{z)  Coxhead  v.  Mullis,  (1878)  3  C.  P.  D.  439;  47  L.  J.  C.  P.  761.  But  sec 
Northcote  v.  Doughty,  (1879)  4  C.  P.  D.  383;  and  Ditcham  v.  Worrall,  (1880) 
5  C.  P.  D.  410;  49  L.  J.  C.  P.  688,  in  which  the  fixing  of  the  wedding-day  by  the 
parties  was  regarded  by  the  court  as  tantamount  to  a  fresh  promise. 

(a)  Rawley  v.  Rawley,  (1876)  1  Q.  B.  D.  460;  45  L.  J.  Q.  B.  675. 

(6)  The  word  "  upon  "  is  obviously  a  misprint. 

(c)  See  Swift  v.  Jewesbury,  (1874)  L.  E.  9  Q.  B.  301;  43  L.  J.  Q.  B.  56,  where 
it  was  held  that  the  signature  of  a  manager  of  a  banking  company  was  not  the  signa- 
ture of  the  bank  within  the  meaning  of  this  Act,  overruling  Swift  v.  Winterbotham, 
(1873)  L.  E.  8  Q.  B.  244;  42  L.  J.  Q.  B.  111.  As  to  the  word  "  person  "  in  section  6 
including  a  corporation,  see  per  Lords  Parker,  of  Waddington,  and  Wrenbury  in  Ban- 
bury V.  Bank  of  Montreal,  [1918]  A.  C.  626;  87  L.  J.  K.  B.  1158. 

(d)  (1789)  3  T.  E.  51 ;  1  E.  E.  634. 

(e)  Ante,  §§  1019,  1030—1034. 
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as  a  defence  to  an  action  founded    upon    breach  of    duty  arising    ex 
contractu  or  quasi  ex  contractu  (/). 

§  1086.  The  meaning  of  the  word  "  abihty,"  mentioned  in  the 
section,  has  been  the  subject  of  more  than  one  lengthened  discussion 
in  the  courts  of  law.  In  Lyde  v.  Barnard  (g),  an  action  was  brought 
against  the  trustees  of  Lord  Edward  Thynne,  for  falsely  representing 
that  Lord  Edward's  life-interest  in  certain  trust  property  was  charged 
with  only  three  annuities,  whereby  the  plaintiff  was  induced  to  pur- 
chase an  annuity  from  Lord  Edward,  secured  by  his  bond,  &c.,  and  by 
an  assignment  of  his  interest  in  the  trust  fund ;  whereas  the  defendant 
well  knew  that  the  said  interest  was  also  charged  with  a  mortgage  of 
£20,000.  It  appearing  at  the  trial  that  the  representations  were  by 
parol,  the  judges  of  the  Court  of  Exchequer  were  equally  divided  on 
the  question,  whether  they  related  to  the  ability  of  Lord  Edward; 
Barons  Parke  and  Alderson  contending  that  they  simply  had  reference 
to  the  state  of  the  fund;  but  Lord  Abinger  and  Baron  Gurney,  with 
apparently  more  reason,  holding  that  they  related  to  the  state  of  the 
fund,  as  an  element  only  of  Lord  Edward's  personal  credit,  and  that 
substantially  the  question  which  they  purported  to  answer  regarded 
his  ability  to  give  security  of  adequate  value.  This  last  opinion  is 
somewhat  confirmed  by  a  subsequent  decision  of  the  Court  of  Queen's 
Bench  (h).  There,  a  false  representation  by  a  solicitor,  that  his  client 
might  be  safely  trusted,  because  he  had  lately  purchased  an  estate, 
and  the  title-deeds  were  in  his  (the  solicitor's)  possession,  so  that  the 
client  could  do  nothing  without  his  knowledge,  was  held  by  the  judges 
to  be  a  representation  respecting  the  ability  of  the  chent,  which, 
consequently,  required  to  be  in  writing. 

§  1087.  In  order  to  come  within  the  meaning  of  the  Act,  it  is  not 
necessary  that  the  action  should  be  brought  directly  upon  the  repre- 
sentation; but  where  a  plaintiff  sought,  in  an  action  for  money  had 
and  received,  to  recover  the  value  of  goods  which  he  had  supplied  to  a 
third  party  on  the  defendant's  representation,  and  which  had  been 
sold  by  such  third  party,  and  the  proceeds  paid  to  the  defendant,  the 
court  held  that,  as  the  plaintiff's  case  rested  on  the  misrepresentation 
alone,  it  directly  fell  within  the  terms  of  the  Act  (i).  Perhaps  had  the 
misrepresentation  formed  only  one  link  in  the  chain  of  fraud,  by  which 
the  plaintiff  had  been  deprived  of  his  goods,  the  result  might  have  been 
different  (fc).    The  Act  also  apphes  to  a  misrepresentation  made  by  one 

(/)   Banbury  v.  Bank  of  Montreal,  [1918]  A.  C.  626 ;  87  L.  J    K    B    1158 

(g)  (1836)  1  M.  &  W.  101;  5  L.  J.  Ex.  117 ;  46  R.  R.  263. 

(h)  Swann  v.  Phillips,  (1838)  8  A.  &  E.  457;  7  L.  J.  Q.  B.  200;  47  R   E.  626. 

(j)   Haslock  V.  Fergusson,  (1837)  7  A.  &  E.  86 ;  6  L    J    K    B    247 

{k)  Id.  
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partner  respecting  the  credit  of  the  firm  (I).  When  several  false  repre- 
sentations respecting  a  man's  character  have  been  made  by  different 
persons,  or  when  the  same  person  has  made  one  representation  in 
writing  and  another  in  conversation,  the  action  will  be  maintainable, 
if  the  jury  are  of  opinion  that  the  plaintiff  was  mainly  or  even  partially 
induced  by  the  writing  declared  on  to  give  the  credit  which  occasioned 
the  loss  (m). 

§  1088.  To  take  a  ease  out  of  the  Eeal  Property  Limitation  Acts 
of  1833  (n.),  or  1874  (o),  the  several  acknowledgments  mentioned 
therein  must  all  be  in  writing  and  duly  signed.  Thus,  under  section  14 
of  the  first  Act,  ' '  an  acknowledgment  of  the  title  of  the  person  entitled 
to  any  land,  or  rent,"  must,  in  order  to  neutralize  the  effect  of  his 
discontinuance  of  the  possession,  or  of  the  receipt  of  the  profits,  or  of 
rent,  be  "given  to  him  or  his  agent  in  writing,  signed  by  the  person 
in  possession,  or  in  the  receipt  of  the  profits  of  such  land,  or  in  receipt 
of  such  rent."  So,  under  section  7  (p)  of  the  last  Act,  "  an  acknow- 
ledgment in  writing  of  the  title  of  the  mortgagor,  or  of  his  right  of 
redemption,"  must,  in  order  to  keep  alive  his  rights,  in  the  event  of 
the  mortgagee  obtaining  the  possession  or  receipt  of  the  profits  of  any 
land,  or  the  receipt  of  any  rent,  be  "  given  to  the  mortgagor,  or  some 
person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor,  or  person, 
signed  by  the  mortgagee,  or  the  person  claiming  t-hrough  him  "  (q). 
Section  8  (r)  of  the  last  Act  also  enacts,  that  "  no  action,  or  suit,  or 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon,  or  pay- 
able out  of,  any  land  (s)  or  rent,  at  law  or  in  equity,  or  any  legacj', 
but  within  twelve  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person,  capable  of  giving  a  discharge  for, 
or  release  of,  the  same ;  unless,  in  the  meantime  (i),  some  part  of  the 
principal  money,   or  some  interest  thereon,   shall  have  been  paid,  or 

{1}  Devaux  v.  Steinkeller,  (1839)  6  Bing.  N.  C.  84;  9  L.  J.  C.  P.  30;  54  E.  E. 
734. 

(m)  Wade  v.  Tatton,  (1856)  25  L.  J.  C.  P.  240. 

(n)  3  &  4  W.  4,  c.  27 ;  extended  to  Ireland  by  6  &  7  V.  c.  54,  and  7  &  8  V.  c.  27. 
See  ante,  §  74,  and  note. 

(o)  37  &  38  V.  c.  57.     See  ante,  §  74,  n. 

(p)  Set  out  verbatim,  ante,  §  747,  n. 

(g)  As  to  what  is  a  sufficient  acknowledgment  to  satisfy  these  words,  see  Stans- 
field  V.  Hobson,  (1852)  3  De  G.  M.  &  G.  620;  22  L.  J.  Ch.  657;  98  E.  E.  201; 
Trulock  V.  Robey,  (1841)  12  Sim.  402;  56  E.  E.  87;  Thompson  v.  Bowyer,  (1863) 
2  New  E.  504. 

(r)  This  section  has  been  substituted  for  s.  40  of  3  &  4  W.  4,  c.  27,  which  section 
was  repealed  by  s.  9  of  37  &  38  V.  c.  57. 

(s)  Money  due  on  a  bond  executed  by  an  ancestor  is  not  a  sura  "charged  upon, 
or  payable  out  of,  any  land,"  within  the  meaning  of  this  section;  Roddam  v.  Motley, 
(1857)  1  De  G.  &  J.  1;  26  L.  J.  Ch.  438;  118  E.  E.  1 ;  Morley  v.  Morley,  (1856) 
25  L.  J.  Ch.  1 ;  6  De  G.  M.  &  G.  610. 

(t)  As  to  the  meaning  of  these  words,  see  Harty  v.  Davis,  (1850)  13  Ir.  L.  E.  23. 
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some  acknowledgment  of  the  right  thereto  shall  have  been  given  in 
writing  signed  by  the  person  by  whom  the  same  shall  be  payable  (u), 
or  his  agent,  to  the  person  entitled  thereto,  or  his  agent;  and  in  such 
case  no  such  action  or  suit  or  proceeding  shall  be  brought,  but  within 
twelve  (v)  years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments,  if  more  than  one  was 
given  "  (as). 

§  1089.  No  acknowledgment  of  any  title  mentioned  in  these  Acts 
will  be  operative  to  restore  such  title  after  it  has  once  been  extin- 
guished by  the  effluxion  of  time  (y).  The  acknowledgments,  also, 
must  be  distinct  and  unconditional;  and,  therefore,  where  a  party  in 
adverse  possession  of  land,  on  being  applied  to  by  the  person  claiming 
title  to  it,  to  pay  rent  and  take  a  lease,  wrote  in  answer: — "  Although, 
if  matters  were  contested,  I  think  I  could  establish  a  legal  right  to  the 
premises,  yet,  under  all  the  circumstances,  I  wUl  accede  to  your  pro- 
posal of  my  paying  a  moderate  rent,  on  an  agreement  for  a  term  of 
twenty-one  years ;  ' ' — it  was  held,  that,  as  this  arrangement  was  never 
carried  into  effect,  the  letter  written  with  a  view  to  it  could  not  be 
regarded  as  an  acknowledgment  of  title,  within  the  meaning  of  sec- 
tion 14  of  the  Act  of  1833  (z).  Where  an  acknowledgment  of  title  is 
-"distinct,  no  objection  can  be  taken  to  it  on  the  ground  that  it  was 
obtained  by  compulsion  and  given  upon  oath.  An  answer,  therefore, 
to  a  bill  in  Chancery  under  the  old  forms  of  pleading  will,  if  it  acknow  • 
ledges  the  plaintiff's  title,  be  sufficient  to  satisfy  the  statute  (a). 

§  1090.  Again,  the  Act  passed  in  1833  for  the  Amendment  of  the 
Law  (b), — after  enacting  that  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  or  of  debt  or  scire  facias  upon  recognizance,  must  be  brought 
within  twenty  years  after  the  cause  of  such  actions  or  suits  (c), — pro- 
vides, that  "  if  any  acknowledgment  shall  have  been  made,  either  by 
writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  specialty, 

(u)  As  to  the  meaning  of  these  words,  see  and  compare  Toft  v.  Stephenson,  (1851) 
1  De  G.  M.  &  G.  28,  40 ;  21  L.  J.  Ch.  129 ;  91  E.  E.  14 ;  Pears  v.  Laing,  (187iy  L.  E. 
12  Eq.  41;  40  L.  J.  Ch.  225;  Balding  v.  Lane,  (1863)  1  De  G.  J.  &  S.  122;  32  L.  ,T. 
Ch.  219;  137  E.  E.  174;  and  In  re  Fiizmaurice,  (1864)  15  Ir.  Eq.  E.  445. 

(v)  See  Sutton  v.  Sutton,  (1882)  22  Ch.  D.  511;  52  L.  J.  Ch.  333;  Fearnsidie  v. 
Flint,  (1882)  22  Ch.  D.  579;  52  L.  J.  Ch.  479. 

(x)  See  23  &  24  V.  c.  38,  s.  13,  aa  to  claims  to  the  estates  of  persons  dying  in- 
testate;  also,  Reed  v.  Fenn,  (1866)  35  L.  J.  Ch.  464. 

(y)  Sanders  v.  Sanders,  (1882)  19  Ch.  D.  373;  51  L.  J.  Ch.  276. 

(z)  Doe  V.  Edmonds,  (1840)  6  M.  &  W.  295;  55  E.  E.  615.  See  Dos  v.  Beckett, 
(1843)  4  Q.  B.  601 ;  12  L.  J.  Q.  B.  236 ;  62  E.  E.  441 ;  and  cases  cited  in  the  last  five 
notes. 

(a)  Goode  v.  Job,  (1858)  28  L.  J.  Q.  B.  1 ;  1  B.  &  E.  6 ;  117  E.  E.  113 

(b)  3  &  4  W.  4,  c.  42. 

(c)  S.  3,  set  out,  ante,  §  75b,  note.  The  Irish  Act,  16  &  17  V.  u.  113,  contains 
a  somewhat  similar  provision,  in  a.  20. 
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or  recognizance,  or  his  agent.,  or  by  part-payment  (d)  or  part-satisfac- 
tion, on  account  of  any  principal  or  interest  being  then  due  thereon," 
the  plaintiff  may  bring  his  action  for  the  money  remaining  unpaid, 
and  so  acknowledged  to  be  due,  within  twenty  years  after  such 
acknowledgment  (e). 
m 
§  1091.  With  respect  to  acknowledgments  by  signed  writings  under 
this  Act,  it  seems  to  be  clear,  that  the  amount  need  not  be  specified 
in  them  any  more  than  in  acknowledgments  under  Lord  Tenterden's 
Act;  but  if  anything  be  due,  the  amount  may  be  proved  by  parol  evi- 
dence (/).  The  acknowledgment  need  not  amount  to  a  promise  to 
pay  (g),  though  it  must  contain  an  admission  of  an  actually  existing 
debt,  and  if  it  merely  shows  that  a  debt  was  due  at  some  prior  time, 
it  will  not  suffice  (h).  Unlike  the  law  which  governs  the  admissions 
of  simple  contract  debts  (i),  an  acknowledgment  made  to  a  third  party 
will  satisfy  this  Act  {k) ;  and  where  a  mortgagor,  in  assigning  his  equity 
of  redemption,  had  recited  that  all  interest  was  paid  upon  the  mort- 
gage, the  court  held,  in  an  action  brought  by  the  mortgagee  against 
the  mortgagor  on  the  original  mortgage  deed,  within  twenty  years 
from  the  date  of  the  assignment,  that  such  recital  was  ample  evidence 
of  an  acknowledgment  by  part-payment  of  interest,  so  as  to  take  the 
case  out  of  the  statute  (l).  The  assignee,  too,  in  this  case,  having  in 
pursuance  of  a  covenant  contained  in  the  deed  of  assignment  paid  the 
future  interest  to  the  mortgagee,  such  payment  was  considered  by 
the  judges  to  be  a  sufficient  acknowledgment  as  against  the  mort- 
gagor (m). 

§  1092.  By  the  Prescription  Acts,  claims  to  rights  of  common  and 
other  profits  a  prejidre  (n),  to  rights  of  way  or  other  easements,  to  the 
use  of  hght,  to  the  payment  of  a  modus,  or  to  exemption  from  tithes, 
are  rendered  indefeasible  after  the  lapse  of  certain  defined  periods  (o), 

(d)  See  AshUn  v.  Lee,  (1875)  44  L.  J.  Ch.  376. 

(e)  S.  5 ;  and  16  &  17  V.  c.  113,  s.  23,  Ir. 

(/)  Howcutt  V.  Bonser,  (1849)  3  Ex.  496;  18  L.  J.  Ex.  262;  77  E.  E.  702,  per 
Parke,  B. ;  see  ante,  §  1075. 

(9)  Moodie  v.  Bannister,  (1859)  4  Drew,  432;  28  L.  J.  Ch.  861;  113  E.  E.  408. 
See  ante,  §  1075. 

{h)  Howcutt  V.  Bonser,  supra. 

(j)    See  ante,  §  1075. 

(k)  Moodie  v.  Bannister,  supra,  resolving  a  point  left  undecided  in  Howcutt  v. 
Bonser,  supra.    See  Wilby  v.  EUjee,  (1875)  L.  E.  10  C.  P.  497;  44  L.  J.  C.  P.  264. 

(1)   Forsyth  v.  Bristowe,  (1853)  8  Ex.  716;  22  L.  J.  Ex.  255;  91  E.  R.  724. 

(m)  Id. 

(n)  The  Act  does  not  apply  to  profits  a  prendre  in  gross.  Shuttleworth  v.  Le 
Fleming,  (1865)  19  C.  B.  (N.S.)  687  ;  34  L.  J.  C.  P.  309;  147  E.  E.  721;  or  to  rights 
claimed  by  a  copyholder  in  his  own  tenement  according  to  the  custom  of  the  manor, 
Hanmer\.  Chance,  (1865)  4  De  G.  J.  &  S.  626;  34  L.  J.  Ch.  413 ;  146  R.  E.  488. 

(o)  If  a  payment  of  an  annual  sum  has  been  made  in  respect  of  the  user,  the 
inference  is  that  the  enjoyment  Ijas  not  been  as  of  right  :  Gardner  v.  Hodgson's 
Kingston  Brewery  Co.,  [1903]  A.  C.  229;  72  L.  J.  Ch.  558. 
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unless  it  shall  appear  that  the  respective  privileges  were  enjoyed  •"  by 
some  consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing  "  (p). 

§  1093.  A  proviso  is  contained  in  section  7  oi  the  Eailway  and 
Canal  Traffic  Act  of  1854  (g),  to  the  effect  that  no  special  contract 
between  any  railway  or  canal  company  and  any  other  party  respecting 
the  receiving,  forwarding,  or  delivering  of  any  animals,  articles,  goods, 
or  things,  shall  be  binding  upon  or  affect  any  such  party,  unless  it 
be  just  and  reasonable,  and  be  signed  by  such  party,  or  by  the  person 
delivering  such  things  for  carriage  (r). 

§  1094.  Under  the  Bills  of  Exchange  Act,  1882,  an  acceptance  of 
a  bill  is  invalid,  unless,  among  other  conditions,  "it  be  written  on 
the  bill  and  be  signed  by  the  drawee  ' ' ;  but  ' '  the  mere  signature  of 
the  drawee  without  additional  words  is  sufficient"   (s). 

§  1095.  By  the  Truck  Acts,  1831  to  1896  (i),  no  stoppage  or  de- 
duction shall  in  any  ease  be  made  from  the  wages  of  any  artificer  pro- 
tected by  those  statutes,  unless  the  agreement  "  for  such  stoppage 
or  deduction  shall  be  in  writing,  and  signed  by  such  artificer"  (u). 

§  1096.  Chattels  of  under-tenants,  lodgers,  and  other  persons,  not 
being  tenants  of  the  premises  or  of  any  part  thereof,  and  not  having 
any  beneficial  interest  in  any  tenajicy  of  the  premises  or  of  any  part 
thereof,  are,  with  certain  exceptions,  and  subject  to  certain  qualifica- 
tions and  restrictions,  privileged  from  being  distrained  for  rent  owing 
to  the  superior  landlord  of  demised  premises  by  his  immediate  tenant 
by  the  Law  of  Distress  Amendment  Act,  1908  (v).  In  order  to  entitle 
the  privileged  person  to  the  protection  of  the  Act,  such  person  must, 

(p)  2  &  3  W.  4,  c.  71,  extended  to  Ireland  by  21  &  22  V.  c.  42;  2  &  3  W.  4, 
c.  100,  s.  1.    Vide  ante,  §  75. 

(q)  17  &  18  V.  c.  31;  Gregory  v.  W.  Midland  Ry.,  (1864)  33  L.  J.  Ex,  155. 

{r)  See  Wise  v.  Gt.  Western  Ry.,  (1856)  25  L.  J.  Ex.  258;  1  H.  &  N.  63 ;  108 
R.  E.  456;  Simons  v.  Gt.  Western  Ry.,  (1857)  2  C.  B.  (N.S.)  620;  109  E  E.  806; 
Lond.  d  N.  Western  Ry.  v.  Durham,  (1856)  18  C.  B.  826;  107  E.  E.  531;  Pardington 
V.  S.  Wales  Ry.,  (1856)  1  H.  &  N.  392;  26  L.  J.  Ex.  105;  108  E.  E.  643;  Peefc\  v. 
N.  Staffordshire  Ry.,  (1863)  10  H.  L.  C.  473;  138  E.  E.  250;  32  L.  J.  Q.  B.  241; 
M'Manus  v.  Lanes.  £  Yorkshire  Ry.,  (1859)  4  H.  &  N.  327;  118  E.  E.  470;  Lewis 
V.  Gt.  Western  Ry.,  (1860)  5  H.  &  N.  867;  29  L.  J.  Ex.  425;  120  E.  E.  857;  same 
name,  but  different  case  (1877)  3  Q.  B.  D.  195 ;  Beal  v.  S.  Devon  Ry.,  (1864)  3  H.  &  C. 
337;  140  E.  E.  478;  Lloyd  v.  Waterford  <&  Limerick  Ry.,  (1862)  15  Ir.  C   L   E    37 

(s)  46  &  46  V.  u.  61,  B.  17. 

(t)  1  &  2  W.  4,  c.  37 ;  50  &  51  V.  c.  46 ;  59  &  60  V.  c.  44. 

(tt)  1  &  2  W.  4,  c.  37,  ss.  23,  24.  See  Cutts  v.  Ward,  (1867)  L.  E.  2  Q'.  B.  357; 
36  L.  J.  Q.  B.  \%1;  Pillar  v.  Llynvi  Coal  Co.,  (1869)  L.  E.  4  C.  P.  752;  38  L  J. 
C.  P.  294. 

(v)  8  Ed.  7,  c.  53. 
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solicitors'  remuneration  act.       [§§  1096,  1097. 

after  the  distress  has  been  levied,  or  autiiorised,  or  threatened  {x), 
serve  the  superior  landlord,  or  the  bailiff  or  other  agent  employed  by 
him  to  levy  such  distress,  with  a  declaration  in  writing  made  by  such 
privileged  person,  setting  forth  that  such  immediate  tenant  has  no 
right  or  property,  or  beneficial  interest  in  the  chattels  so  distrained, 
or  threatened  to  be  distrained  upon,  and  that  such  chattels  are  the 
property  or  in  the  lawful  possession  of  such  privileged  person,  and 
are  not  goods  or  live  stock  to  which  the  Act  is  expressed  not  to  apply ; 
and  also,  in  the  case  of  an  under-tenant  or  lodger,  setting  forth  the 
amount  of  rent  (if  any)  then  due  to  his  immediate  landlord,  and  the 
times  at  which  future  instalments  of  rent  will  become  due,  and  the 
amount  thereof,  and  containing  an  undertaking  to  pay  to  the  superior 
landlo/'d  any  rent  so  due  or  to  become  due  to  his  immediate  landlord, 
until  the  arrears  of  rent  in  respect  of  which  the  distress  was.  levied  or 
authorised  to  be  levied  have  been  paid  off,  and  to  such  declaration 
must  be  annexed  a  correct  inventory,  subscribed  by  the  privileged 
person  of  the  chattels  referred  to  in  the  declaration. 

By  section  6,  of  the  same  Act,  where  the  rent  of  the  immediate 
tenant  is  in  arrear,  the  superior  landlord  is  empowered  to  serve  upon 
any  under-tenant  or  lodger  a  written  notice  (by  registered  post 
addressed  to  such  under-tenant  or  lodger  upon  the  premises),  stating 
the  amount  of  such  arrears  of  rent,  and  requiring  all  future  payments 
of  rent,  whether  the  same  has  already  accrued  due  or  not,  by  such 
under-tenant  or  lodger  to  be  made  direct  to  the  superior  landlord  giving 
such  notice  until  such  arrears  shall  have  been  duly  paid,  and  such 
notice  shall  operate  to  transfer  to  the  superior  landlord  the  right  to 
recover,  receive,  and  give  a  discharge  for  such  rent. 

§  1097.  Under  the  Solicitors'  Eemuneration  Act,  1881,  power  is 
granted  to  any  solicitor  and  his  client  to  contract  by  an  agreement 
"  in  writing,  signed  by  the  person  to  be  bound  thereby  or  by  his  agent 
in  that  behalf,"  respecting  the  form  and  amount  of  remuneration 
to  be  paid  for  professional  services  rendered  in  conveyancing  or  other 
non-contentious  business  out  of  court  (y).  The  agreement  need  only 
be  signed  by  the  party  to  be  charged  (s).  The  agreement  may  be 
impeached  upon  the  like  grounds  as  an  agreement  not  relating  to  the 
remuneration  of  a  solicitor ;  and  upon  a  taxation,  if  a.  client  objects  to 
the  agreement  as  unfair  and  unreasonable,  the  taxing  master  may 
inquire  into  the  facts  and  certify  the  same  to  the  Court  (a).  Again, 
under  the  Attorneys  and  Solicitors  Act,   1870,   a  solicitor  may  make 

(x)  Thwaites  v.  Wilding,  (1883)  12  Q.  B.  D.  4;  63  L.  J.  Q.  B.  1;  decided  upon 
the  Lodgers'  Goods  Protection  Act,  1871  (34  &  35  V.  c.  79). 

iy)  44  &  45  V.  c.  44,  s.  8. 

(z)  Re  Frape,  [1893]  2  Ch.  284;  62  L.  J.  Ch.  473;  Re  Haslam,  [1902]  1  Ch.  769; 
71  L.  J.  Ch.  374. 

(o)  S.  8  (4)  of  the  Act. 
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§§    1097,    1098.]    CONTRACTS   UNDER  MERCHANT    SHIPPING  ACT 

a  special  agreement  with  his  client  ' '  respecting  the  amount  and 
manner  of  payment  "  for  his  services,  whether  past  or  future,  pro- 
vided such  agreement  be  in  writing,  and  further  that  it  be  pronounced, 
either  by  the  taxing  master  or  by  the  Court,  to  be  fair  and  reason- 
able (6).  Such  an  agreement  cannot,  indeed,  be  enforced  by  action  (c), 
but  the  remuneration  agreed  upon  may,  if  the  terms  be  fair  and 
reasonable,  be  recovered  in  a  summary  way.  It  is  not  necessary  that 
the  agreement  should  be  signed  by  both  parties  (as  was  once  sup- 
posed to  be  necessary  (d) ).  It  is  sufficient  if  it  be  signed  by  the  party 
sought  to  be  bound  thereby  (e).  An  undertaking  by  a  solicitor  to 
"  charge  nothing  if  he  lost  the  action,"  does  not  fall  within  these 
provisions,  and  need  not  be  in  writing  (/). 

§  1098.  The  Merchant  Shipping  Act,  1894,  among  other  protec- 
tions which  it  affords  to  merchant  seamen,  enacts,  that  the  master 
of  every  ship,  except  ships  of  less  than  eighty  tons  exclusively  em- 
ployed in  the  coasting  trade,  shall  enter  into  an  agreement  with  every 
seaman  whom  he  carries  to  sea  from  any  port  of  the  United  Kingdom 
as  one  of  his  crew,  which  agreement  must  be  in  a  form  sanctioned  by 
the  Board  of  Trade, — must  be  dated  at  the  time  of  the  first  signature 
being  attached  to  it, — must  contain  a  variety  of  particulars  specified 
in  the  Act, — and  must  be  signed  first  by  the  master  and  afterwards 
by  the  seaman ;  and  the  signature  of  the  seaman  must  be  duly  attested 
in  the  case  of  a  foreign-going  ship  by  a  shipping-master,  and  in  the 
case  of  a  home-trade  ship,  either  by  a  shipping-master  or  by  some 
other  witness;  and  in  either  event,  before  the  seaman  executes  the 
instrument,  it  must  be  read  over  and  explained  to  him,  or,  at  least, 
the  witness  must  ascertain  that  he  understands  its  meaning  (g).  The 
same  statute  also  enacts,  in  section  107,  that  "  every  indenture  of 
apprenticeship  to  the  sea  service  made  in  the  United  Kingdom  by  a 
board  of  guardians,  or  persons  having  the  authority  of  a  board  of 
guardians  shall  be  executed  by  the  boy  and  the  person  to  whom  he 
is  bound  in  the  presence  of,  and  shall  be  attested  by,  two  justices  of 
the  peace,  and  these  justices  shall  ascertain  that  the  boy  has  con- 
sented to  be  bound,  and  has  attained  the  age  of  twelve  years,  and  is 

(6)  33  &  34  V.  c.  28. 

(c)  S.  8  of  the  Act. 

(d)  In  re  Lewis,  Ex  parte  Munro,  (1876)  1  Q.  B.  D   724 ;  45  L   J   Q   B   816 
r.J:^^^^  T'lompson,  [1894]  1  Q.  B.  462;  63  L.  J.  Q.  B.  187;  Bake  v    French, 
[1907]  2  Ch.  215 ;  76  L.  J.  Ch.  605. 

{/)  Jennings  v.  Johnson,  (1873)  L.  B.  8  C.  P.  425;  Clare  v  Joseph  [1907] 
2  K.  B.  369;  76  L.  J.  K.  B.  724. 

(g)  57  &  68  V.  c.  60,  ss.  113—116.  Aa  to  how  the  agreement  is  to  be  attested 
It  the  seaman  ,s  engaged  in  a  Colonial  or  foreign  part,  see  s.  124.  As  to  what  attesta- 
tion IS  necessary  when  the  agreement  is  altered  by  the  consent  of  all  parties,  see 
s.  122.  As  to  how  releases  between  master  and  seaman  are  to  be  attested  and  proved, 
see  s.  138.  As  to  agreements  with  sea  fishermen  and  apprenticeships  to  the  sea 
fishmg  service,  see  ss.  392  et  seq. 
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PAWNBROKERS'  ACT — STAGE  CARRIAGE  ACTS.   [§§  1098 1101. 

of  sufficient  health  and  strength,  and  that  the  master  to  whom  the 
boy  is  to  be  bound  is  a  proper  person  for  the  purpose." 

§  1099.  The  Pawnbrokers  Act,  1872  (h),  which  empowers  pawn- 
brokers to  mate  special  contracts  with  pawners  in  respect  of  pledges 
for  loans  above  40s.,  provides,  in  section  24,  that,  in  every  such  case, 
the  pawnbroker  shall  deliver  a  special  contract  pawnticket  signed  by 
himself  to  the  pawner,  and  that  the  pawner  shall  sign  a  duplicate  of 
such  ticket  (i). 

§  1099a.  Under  the  Acts  for  regulatiug  Hackney  and  Stage  Car- 
riages within  the  Metropolitan  Police  Districts  of  London  and  Dublin, 
no  proprietor  of  such  carriages  can  enforce  the  payment  of  any  sum, 
claimed  from  any  driver  or  conductor  on  account  of  his  earnings, 
unless  under  an  agreement  in  writing,  which  shall  have  been  signed 
by  such  driver  or  conductor  in  the  presence  of  a  competent  witness  (fe). 

§  1100.  An  order  for  the  reception  of  a  lunatic  will  be  only  valid 
if  duly  made  in  writing  on  one  of  the  forms  given  in  the  schedule  to 
the  Lunacy  Act,  1890  (I). 

§  1101.  The  Bankruptcy  Act  (tn)  and  Rules  contain  some  regula- 
tions respecting  the  appointment  of  proxies  to  act  for  creditors,  and 
the  form  of  voting  letters,  which  deserve  special  notice.  And  first, 
a  general  proxy  must  be  either  the  Official  Receiver,  or  the  manager, 
or  clerk,  or  other  person  in  the  regular  employ  of  the  creditor  (n) ; 
though  a  special  proxy  may  be  any  one  whom  the  creditor  thinks  fit 
to  name  (o).  In  either  case  the  appointment  will  not  be  valid,  unless 
it  be  in  writing,  signed  by  the  creditor  and  attested  by  a  witness  (p). 
The  instrument  must  also  be  in  the  prescribed  form  (g),  and  all  blanks 
must  be  filled  up  in  the  handwriting  of  the  creditor,  or  of  his  manager, 
or  clerk,  or  other  person  in  his  regular  employment,  or  of  any  com- 
missioner to  administ-er  oaths  (r).  The  agent  of  a  corporation  may 
fill  up  blanks,  and  sign  for  his  principals,  but  he  must  expressly  state 
that  he  is  "  duly  authorised  under  the  seal  of  the  company  "  (s). 
Voting  letters,  which  are  now  available  by  creditors  who  have  proved 

(h)  35  &  36  V.  c.  93. 

(J)   These  tickets  and  duplicates  are  exempt  from  Stamp  Duty,  s.  24  of  the  Act. 
(fc)  6  &  7  V.  c.  86,  s.  23;  16  &  17  V.  c.  112,  s.  36,  Ir.     Under  the  London  Act 
the  agreement  requires  no  stamp  :  s.  23. 
(I)   53  V.  c.  5. 
(m)  4  &  5  G.  5,  o.  59. 
(n)  Sched.  1,  rr.  18,  22. 
(0)  Sched.  1,  r.  19. 
(p)  Sched.  1,  r.  16,  forms  64,  65. 
(g)  Sched.  1  of  Act,  r.  16. 
(r)  Sched.  1,  r.  16. 
(s)  Forms  64,  65. 
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§§    1101 — 1103.]  BANKRUPTCY  ACT — PROXIES. 

their  debts,  for  the  purpose  of  assenting  to,  or  dissenting  from,  a 
debtor's  or  a  bankrupt's  proposal  for  a  composition  or  a  scheme  of 
arrangement,  must  be  in  the  prescribed  form,  and  be  counter-signed 
by  a  witness  (t). 

§  1101a.  Under  the  Landlord  and  Tenant,  Ireland,  Act,  1870, 
every  notice  to  quit  to  be  served  on  a  tenant  of  a  holding,  must  be 
in  writing  or  print,  bearing  a  half-crown  stamp,  "and  signed  by  the 
landlord  or  his  agent  lawfully  authorised  thereunto"   (u). 

§  1102.  It  is  required  («)  that  all  notices  of  appeal  to  any  court  of 
general  or  quarter  sessions,  other  than  those  against  summary  convic- 
tions, orders  of  removal,  orders  under  any  statute  relating  to  pauper 
lunatics,  orders  in  bastardy,  or  any  proceedings  by  virtue  of  any  Act 
relating  to  the  revenue  (all  of  which  are  specially  provided  for  by 
various  statutes),  must  specify  in  writing  the  particular  grounds  of 
appeal,  and  be  signed  by  the  person  giving  the  same,  or  his  solicitor 
on  his  behalf. 

§  1103.  Under  the  Poor-law  Amendment  Acts,  no  pauper  can  be 
removed  from  one  parish  to  another,  unless  by  written  consent,  until 
twenty-one  days  after  notice  of  chargeability  in  writing,  accompanied 
by  a  copy  or  counterpart  of  the  order  of  removal,  and  by  a  statement 
of  the  grounds  of  removal  under  the  hands  of  the  overseers  or  guardians 
of  the  parish  obtaining  such  order,  or  any  three  or  more  of  such 
guardians,  shall  have  been  sent  by  them  through  the  post  or  other- 
wise to  the  overseers  of  the  parish  to  whom  such  order  shall  be 
directed  (x) ;  and  no  appeal  can  be  heard  against  such  order,  unless 
the  overseers  or  guardians  of  the  appellant  parish,  or  any  three  or 
more  of  such  guardians,  shall,  with  a  notice  of  appeal,  or  fourteen 
days  at  least  before  the  first  day  of  the  sessions  at  which  such  a.ppeal 
is  intended  t-o  be  tried,  have  sent  or  delivered  to  the  overseers  of  the 
respondent  parish  a  statement  in  writing  under  their  hands  of  the 
grounds  of  appeal  (y).  The  notice  of  appeal,  as  also  the  statement 
of  grounds  of  appeal,  may  be  transmitted  through  the  post  (a);  and 
the  fourteen  days  will  be  calculated  from  the  time  when,  according 
to  the  usual  course  of  post,  the  notice  ought  to  reach  the 
respondents  (a). 

(t)  S.  16  (4) ;  Form  81. 

(u)  33  &  34  V.  c.  46,  s.  58,  Ir. 

(»)  12  &  13  V.  c.  45,  BB.  1  &  2.  In  R.  v.  Kent,  J.J.,  (1873)  L.  E.  8  Q.  B.  305; 
42  L.  J.  M.  C.  112,  the  Court  held  that  the  statute  was  complied  with  though  the 
notice  of  appeal  was  signed  only  by  the  clerk  of  the  appellants'  attorney.     Sed  qu. 

(x)  iSt,5  W.  4,  c.  76,  ».  79;  11  &  12  V.  c.  31,  sb.  2,  9. 

(i/)  4  &  5  W.  4,  c.  76,  B.  81. 

{z)  14  &  15  V.  e.  105,  b.  10. 

(a)  R.  V.  Slawstone,  (1852)  18  Q.  B.  388;  21  L.  J.  M.  C.  145. 
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WHAT  NOTICES  MUST  BE  PERSONALLY   SIGNED.     [§§    1104 — 1105b. 

§  1104.  In  construing  these  provisions,  the  Court  of  Queen's  Bench 
has  held  that,  although  notices  of  appeal  may  be  signed  by  the,soHcitor 
on  behalf  of  the  appellant  parish  (&),  notices  of  chargeability,  and 
statements  of  grounds  of  removal  and  of  appeal,  must  respectively 
bear  the  signatures  of  the  overseers  or  guardians  (c).  They  will,  how- 
ever, be  valid  if  signed  by  a  majority  of  the  aggregate  body  of  the 
overseers  and  churchwardens  (cZ);  though  they  must  be  signed  by  at 
least  such  a  majority  (e).  Still,  it  is  not  necessary  that  the  document 
should  show  on  its  face  that  it  proceeds  from  a  majority  of  the  parish 
officers  (/),  but  it  is  certainly  very  desirable  that  this  fact  should 
appear  {g).  The  guardians  mentioned  in  these  clauses  are  not  guar- 
dians of  a  union,  but  are  guardians  expressly  appointed  to  act  for 
particular  parishes  under  section  39  of  4  &  5  W.  4,  c.  76  (h),  As  a 
parish  is  generally  bound  by  the  acts  of  those  persons  whom  it  repre- 
sents to  be  its  officers,  the  adverse  parish,  on  a  principle  of  reciprocity, 
is  precluded  from  disproving  the  legality  of  the  appointments  of  such 
officers,  unless  the  notice  signed  by  them  be  invalid  on  its  face  (i). 

§  1105.  The  Metropolis  Local  Management  Act  '  (k)  enacts,  in 
section  222,  that  "  every  notice,  demand,  or  like  document  given  by  or 
on  behalf  of  the  Metropolitan  Board  of  Works,  or  any  vestry  or  district 
Board  under  that  Act,  may  be  in  writing  or  print,  or  partly  in  writing 
and  partly  in  print,  and  shall  be  sufficiently  authenticated  if  signed 
by  their  clerk,  or  by  the  officer  by  whom  the  same  is  given  "  (Z). 

§  1105a.  It  is  enacted  in  section  117  of  the  Companies  (Consolida- 
tion) Act,  1908  (m),  that  "  any  document  or  proceeding  requiring 
authentication  by  a  company,  may  be  signed  by  a  director,  secretary, 
or  other  authorised  officer  of  the  company,  and  need  not  be  under  its 
common  seal." 

§  1105b.  Similar  provisions  may  be  found  in  a  multitude  of  other 
statutes. 

(b)  R.  v.  Middlesex,  (1850)  1  L.  M.  &  P.  621;  22  L.  J.  M.  C.  42;  86  R.  E.  893; 
B.  v.  Cariew,  (1850)  id.  626,  n. 

(c)  R.  V.  Derby,  (1850)  1  L.  M.  &  P.  660;  20  L.  J.  M.  C.  44;  90  E.  E.  813; 
R.  V.  Middlesex,  supra;  R.  v.  Worcester,  (1838)  5  Q.  B.  508,  n.;  R.  v.  Surrey,  (1844) 
id.  506;  13  L.  J.  M.  C.  86. 

(d)  R.  V.  Warwickshire,  (1837)  6  A.  &  E.  873;  6  L.  J.  M.  C.  113;  B.  v.  Derby- 
shire, (1837)  6  A.  &  E.  885 ;  7  L.  J.  M.  C.  91. 

(e)  R.  V.  Westbury,  (1844)  5  Q.  B.  500. 

(/)    R.  V.  Colerne,  (1850)  11  Q.  B.  909;  17  L.  J.  M.  C.  121. 

(g)  R.  V.  Westbury,  (1844)  5  Q.  B.  504,  505. 

(h)  R.  V.  Surrey,  (1844)  5  Q.  B.  506;  R.  v.  Lambeth,  and  R.  v.  Southampton, 
(1845)  id.  513. 

(i)  R.  V.  Leominster,  (1845)  5  Q.  B.  640,  652. 

(k)  18  &  19  V.  0.  120. 

(0  See  In  re  Balls  S  Met.  Board  of  Works,  (1866)  L.  E.  1  Q.  B.  337;  35  L.  J. 
Q.  B.  101.     See'  now  51  &  52  V.  c.  41,  a.  40. 

(m)8  Ed.  7,  c.  69. 
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§§    1106 1108.]    WHAT  DOCUMENTS  CANNOT  BE  SIGNED  BY  AGENTS. 

§  1106.  With  respect  to  warrants  and  other  instruments  issuing 
from  the  Treasury,  these  may  now  in  all  cases  be  issued  under  the 
hands  of  any  two  or  more  of  the  Commissioners  (n) ;  and  a  Hke  con- 
venient rule  has  been  adopted  in  reference  to  all  orders  and  othar 
documents  emanating  from  the  Commissioners  of  Customs  (o). 

§  1107.  Whenever  it  is  sought  to  know  whether,  when  an  Act  of 
Parliament  renders  the  signature  of  a  person  necessary,  a  signature 
by  his  agent  or  by  procuration  will  suffice,  particular  attention  must 
of  course  be  paid  to  the  language  employed  by  the  Legislature  in  each 
case.  In  some  cases,  as  for  instance  in  those  which  fall  within  the 
7th  section  of  the  Statute  of  Frauds  (p),— the  Truck  Act  (g), — the 
Merchant  Shipping  Act,  1894  (r), — the  Pawnbrokers  Act,  1872  (s),— 
the  English  and  Irish  Acts  for  Eegulating  Metropolitan  Public  Car- 
riages (<), — the  6th  section  of  Lord  Tenterden's  Act  (u), — the  Eeal 
Property  Limitation  Act,  1883  (v), — and  the  7th  section  of  the  Eeal 
Property  Limitation  Act,  1874  (x) — it  seems  to  be  clear  that  the  signa- 
ture of  an  agent,  however  appointed,  will  not  suffice.  In  other  cases, 
though  the  paper  may  be  signed  by  an  agent,  yet  his  authority  to  do 
so  must  be  evidenced  in  writing.  For  instance,  this  is  expressly  re- 
quired in  the  1st  and  3rd  sections  of  the  Statute  of  Frauds  (y). 

§  1108.  In  other  cases,  again,  the  Legislature,  while  it  allows 
agents  to  sign  the  documents,  does  not  require  them  to  act  under  any 
written  authority.  Thus,  in  cases  falling  within  the  4th  («)  section 
of  the  Statute  of  Frauds  (a), — the  8th  section  of  the  Eeal  Property 
Limitation  Act,  1874  (b), — the  Eailway  and  Canal  Traffic  Act, 
1854  (c), — the  Act  of  1833  for  the  Amendment  of  the  Law  (d), — and 

(n)  12  &  13  V.  c.  89. 

(o)  39  &  40  V.  c.  36,  b.  10. 

(p)  Ante,  §  1016. 

(g)  Ante,  §  1095. 

(r)  Ante,  §  1098. 

{s)   Ante,  §  1099. 

(t)  Ante,  §  1099a. 

(u)  Ante,  §  1085.    Swift  v.  Jewesbury,  (1874)  L.  E.  9  Ch.  301 ;  43  L.  J.  Q.  B.  56. 

(v)  Ante,  §  1088.  See  Corp.  of  Dublin  v.  Judge,  (1847)  11  Ir.  L.  K.  8,  where  it 
was  held,  that  an  acknowledgment  of  title  signed  by  a  third  party  for  and  in  the 
presence  of  the  person  in  possession,  who  was  too  ill  to  write,  was  sufficient  to  satisfy 
the  Act. 

(x)  37  &  38  V.  c.  57.    Ante,  §  1088. 

Uj)  Ante,  §§  1001,  1003. 

(z)  See  Heard  v.  Pilley,  (1869)  L.  E.  4  Ch.  548;  38  L.  J.  Ch.  718;  Cave  v. 
Mackenzie,  (1877)  46  L.  J.  Ch.  664. 

(a)  Ante,  §§  1019,  1020. 

(b)  37  &  38  V.  e.  57 ;  ante,  §  1088. 

(c)  17  &  18  V.  c.  81,  cited  ante,  §  1093;  Aldridge  v.  G.  West.  Ry.,  (1864)  15  C.  B. 
(N.S.)  682,  699;  33  L.  J.  C.  P.  167 ;  137  E.  E.  667. 

(d)  Ante,  §  1090.  Morton  v.  Copeland,  16  C.  B.  517;  (1855)  24  L  J  C  P  169; 
100  E.  E.  823. 
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INCONSISTENCY  OF  LAW  AS  TO  SIGNATURES.  [§§  1108 1109a. 

Baines's  Act  (e) — an  agent  authorised  merely  by  parol  may  sign  the 
respective  documents  on  behalf  of  his  principal;  and  even  though  the 
agent  has  acted  in  the  first  instance  without  any  authority  whatever, 
yet,  if  the  principal  by  subsequent  conduct  has  recognised  and  adopted 
what  he  has  done,  this  will  be  sufficient  to  satisfy  the  respective 
statutes  (/). 

§  1109.  The  practical  effect  of  these  rules, — which  rest  on  no 
principle,  but  are  the  result  of  arbitrary,  if  not  of  accidental,  legisla- 
tion,— is  in  some  instances  sufficiently  absurd.  Thus,  while  no  action 
can  be  brought  against  a  man  for  falsely  representing  his  friend  to  be 
a  person  of  substance,  unless  such  representation  be  in  writing  signed 
by  himself,  any  person  may  be  sued  on  an  ordinary  guarantee  to  be 
answerable  for  another's  debt,  if  the  promise  to  pay  be  given  in  writing 
by  his  authorised  agent;  that  is,  the  latter  person,  unlike  the  former, 
is  exposed  to  be  charged  by  the  verbal  statement  of  the  party  actually 
signing  the  promise,  that  he  had  authority  so  to  sign  (g).  So,  also, 
while  an  agent  cannot  bind  his  principal  by  surrendering  a  lease  not 
exceeding  the  term  of  three  years,  unless  he  be  duly  authorised  in 
writing,  he  may,  under  a  mere  oral  authority,  enter  into  a  contract 
for  the  sale  of  lands;  or  for  the  sale  of  merchandise  above  the  value 
of  ten  pounds  (h).  It  may  here  be  added  that  an  auctioneer  (i)  is 
regarded,  at  the  time  of  the  auction  (fc),  as  the  agent  of  both  vendor 
and  purchaser,  whether  the  subject  of  the  sale  be  lands  or  goods; 
and  provided  the  whole  contract  can  be  made  out  from  the  memo- 
randa and  entries  signed  by  him,  it  is  sufficient  to  bind  them  both  (I). 
A  broker,  too,  is  generally  considered  to  be  the  agent  of  both  buyer 
and  seller;  but  a  factor,  except  under  special  circumstances,  is  the 
agent  of  the  seller  alone  (m). 

§   1109a.  There  is  no  rule  to  prevent  any  man  from  signing  a  docu- 

(e)  12  &  13  V.  e.  45,  ante,  §  1102. 

if)  Maclean  v.  Dunn,  (1828)  4  Bing.  722;  6  L.  J.  C.  P.  184;  29  E.  E.  714; 
Gosbell  v.  Archer,  (1835)  2  A.  &  E.  500,  507;  Fitzmaurice  v.  Bayley,  (1860)  9  H.  L.  C. 
78 ;  131  E.  E.  48. 

(g)  Lyde  v.  Barnard,  (1836)  1  M.  &  W.  104. 

(fe)  Ante,  §§  1003,  1019,  1020;  1  Sug.  V.  &  P.  186.  See  Hunter  v.  Parker,  (1840) 
7  M.  &  W.  348;  10  L.  J.  Ex.  281;  56  E.  E.  723. 

(i)  This  rule  would  not,  except  under  special  circumstances  (see  Bird  v.  Boulter, 
(1833)  4  B.  &  Ad.  443;  38  E.  E.  285),  extend  to  the  auctioneer's  clerk;  Peirce  v. 
Corf,  (1874)  L.  E.  9  Q.  B.  210;  43  L.  J.  Q.  B.  52. 

(k)  But  at  that  time  only  (1856)  Mews  v.  Garr,  1  H.  &  N.  484;  26  L.  J.  Ex.  39; 
108  E.  E.  683. 

(I)    Emmerson  v.  Heelis,  (1809)  2  Taunt.  38;  11  E.  E.  520;   White  v.  Proctor, 

(1811)  4  Taunt.  290;  13  E.  E.  580;  Kenworthy  v.  Scholfield,  (1824)  2  B.  &  C.  945; 

2  L.  J.  (0.  S.)  K.  B.  175;  26  E.  E.  600;  Wood  v.  Midgley,  (1854)  2  Sm.  &  G.  115; 

97  E.  E.  130;  Carrigy  v.  Brock,   (1871)  I.  E.  5  C.  L.  501;    Peirce   v.  Corf,  supra; 

•Rishton  v.  Whatmore,  (1878)  8  Ch.  D.  467 ;  47  L.  J.  Ch.  629 ;  1  Sug.  V.  &  P.  188—191. 

(m)  See  Darrell  v.  Evans,  (1862)  31  L.  J.  Ex.  387;  1  H.  &  C.  174;  130  E.  E. 
446.     See  ante,  §  1020,  n. 
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§§    1109a,    1110.]    WHEN   TWO  ATTESTING   WITNESSES    REQUIRED. 

ment  in  a  double  capacity,  first,  as  agent  for  one  of  the  contracting 
parties,  and  next,  in  his  own  right  (n).  Neither  is  it  necessary  in  such 
a  case  that  he  should  sign  his  name  twice  over,  but  the  law  will  be 
satisfied,  if  it  can  be  proved  by  parol  evidence  that,  although  appar- 
ently signing  as  a  mere  agent,  he  really  intended  to  bind  himself  as 
well  as  his  principal  (o). 

§  1110.  Besides  the  Acts  noticed  above,  and  many  others  of  a  like 
nature,  which  require  certain  transactions  to  be  evidenced  by  writing, 
numerous  statutes  might  be  mentioned,  which,  in  order  to  give  validity 
to  documents,  render  it  necessary  that  they  should  be  executed  or 
attested  in  a  particular  form  (p).  It  is  not  here  intended  to  enumerate 
these  statutes;  but,  before  leaving  the  subject,  it  may  be  observed 
that  registers  of  marriages  (g),  the  protest  by  any  person  other  than  a 
notary  public,  of  a  bill  of  exchange,  whether  such  protest  be  for  non- 
acceptance  or  non-payment  (r) ;  the  deed  of  a  father  appointing  a 
guardian  of  his  child  (s) ;  all  deeds  by  which  new  trustees  of  property 
conveyed  for  religious  or  educational  purposes  may  now  be 
appointed  (t) ; — must  respectively  be  attested  by  two  or  more  credible 
witnesses.  Every  lease  made  under  the  Leasing  Powers  Act  for  re- 
ligious worship  in  Ireland,  1855,  must  be  "by  indenture,  sealed  and 
delivered  by  or  on  behalf  of  the  lessor  in  the  presence  of  one  or  more 
than  one  witness";  but,  singularly  enough,  the  statute  does  not  re- 
quire that  such  witness  should  attest  the  instrument  by  attaching  his 
signature  to  it  (u).  Under  the  Bills  of  Sale  Acts,  1878  and  1882,  "  the 
execution  of  every  bill  of  sale  by  the  grantor  shall  be  attested  by  one 
or  more  credible  witness  or  witnesses,  not  being  a  party  or  parties 
thereto  [v) ;  but,  since  the  18th  of  August,  1882, — except  in  the  case  of 
an  absolute  bill  of  sale  (a;), — it  is  no  longer  necessary,  as  it  was  under 
the  Act  of  1878  (y),  that  any  such  witness  should  be  a  solicitor  (s). 


(n)  Young  v.  Schuler,  (1883)  11  Q.  B.  D.  671. 

(o)  Id. 

(p)  As  to  the  mode  of  executing  deeds  under  powers,  see  22  &  23  V.  c.  35,  s.  12. 

(g)  6  &  7  W.  4,  c.  85,  e.  23 ;  6  &  7  W.  4,  c.  86,  s.  31. 

(r)  45  &  46  V.  c.  61,  ss.  51,  52,  94,  and  Sch.  1.  These  protests,  so  far  as  inland 
bills  are  concerned,  are  very  unusual,  and  of  little,  if  any,  use.  See  Windle  v. 
Andrews,  (1819)  2  B.  &  Aid.  696. 

{s)  12  C.  2,  c.  24,  §§  8,  9.  The  guardian  himself  may  be  one  of  the  witnesses, 
Morgan  v.  Hatchell,  (1855)  24  L.  J.  Ch.  135,  per  Eomilly,  M.E. 

(t)  13  &  14  V.  c.  28,  s.  3;  extended  by  53  &  54  V.  c.  19. 

(m)  18  &  19  V.  c.  39,  3.  10,  which  enacts  also  that  "  the  counterpart  of  every  such 
lease  shall  be  executed  by  the  lessee  thereof."  These  words  would  seem  to  preclude 
an  agent  from  executing  the  counterpart  under  a  power  of  attorney  from  the  lessee. 

(v)  45  &  46  V.  c.  43,  s.  10;  46  V.  c.  7,  s.  10. 

(x)  Gasson  v.  GhurcMey,  (1884)  53  L.  J.  Q.  B.  336;  Swift  v.  Pannell  (1883)  id. 
Ch.  341;  24  Ch.  D.  240. 

(y)  41  &  42  V.  c.  31,  s.  10. 

(z)  45  &  46  V.  e.  43,  s.  10;  46  V.  c.  7,  s.  10,  Ir. 
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WARRANTS    OF    ATTORNEY COGNOVITS BILLS    OF    SALE.      [§§    1111,    1112. 

§  1111.  By  the  English  Debtors  Act,  1869,  and  the  Irish  Debtors 
Act,  1872,  "  a  warrant  of  attorney  to  confess  judgment  in  any  personal 
action,  or  cognovit  actionem,  given  by  any  person,  shall  not  be  of 
any  force,  unless  there  is  present  some  [solicitor]  of  one  of  the  superior 
courts  on  behalf  of  such  person,  expressly  named  by  him,  and  attend- 
ing at  his  request,  to  inform  him  of  the  nature  and  effect  of  such  war- 
rant or  cognovit,  before  the  same  is  executed;  which  [solicitor]  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  [solicitor]  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  [solicitor]  "  (a).  And  no 
warrant  or  cognovit  executed  in  any  other  manner  shall  be  "  rendered 
valid,  by  proof  that  the  person  executing  the  same  did  in  fact  under- 
stand the  nature  and  effect  thereof,  or  was  fully  informed  of  the 
same  "  {b). 

§  1112.  First,  the  attesting  witness  must  be  an  actual  solicitor  (c), 
though  it  is  not  necessary  for  him  to  have  taken  out  his  certificate  (d). 
Secondly,  if  the  defendant  introduces  a  person  as  a  solicitor,  he  will 
be  estopped  from  afterwards  denying  his  character — at  least,  unless 
he  can  clearly  show  that  he  acted  in  ignorance  (e).  Thirdly,  the 
solicitor  attending  on  behalf  of  the  defendant  must  be  some  person 
other  than  the  legal  adviser,  or  the  sigent  of  the  legal  adviser,  acting 
for  the  plaintiff  (/) ;  and  though  the  statute  does  not  require  that  the 
plaintiif  should  employ  a  solicitor,  yet  as  he  seldom,  in  fact,  proceeds 
in  these  matters  without  the  assistance  of  one,  it  ought  to  be  perfectly 
clear,  in  the  event  of  a  single  solicitor  being  present,  that  he  was  act- 
ing exclusively  on  behalf  of  the  defendant  (g).  Fourthly,  it  is  not 
necessary  that  the  solicitor  should  be  originally  or  spontaneously  named 
by  the  defendant,  or  that  he  should  come  to  the  place  of  meeting  at 
his  request;  but  if  he  remains  there  at  the  defendant's  request,  and 
is  clearly  and  expressly  adopted  by  him  as  his  solicitor,  this  will  suffice, 
though  he  may  have  been  introduced  by  the  plaintiS  himself,  or  by 
his  legal  adviser  (h).     Still,  as  an  introduction  from  such  a  quarter 

(o)  32  &  33  V.  c.  62,  s.  24;  35  &  36  V.  c.  57,  s.  23,  Ir. 

(b)  32  &  33  V.  c.  62,  e.  25 ;  35  &  36  V.  c.  57,  d.  24,  Ir. 

(c)  Paul  V.  Cleaver,  (1810)  2  Taut.  360;  11  E.  E.  608. 

(d)  Holgate  v.  Slight,  (1851)  2  L.  M.  &  P.  662 ;  21  L.  J.  Q.  B.  74. 

(e)  Cox  V.  Cannon,  (1838)  4  Bing.  N.  C.  453;  7  L.  J.  C.  P.  288;  Jeyes  v.  Booth, 
(1797)  1  Bos.  &  P.  97;  Wallace  v.  Brockley,  (1837)  5  Dowl.  695;  Price  v.  Carter, 
(1845)  7  Q.  B.  838 ;  14  L.  J.  Q.  B.  148. 

(/)  Mason  v.  Kiddle,  (1839)  5  M.  &  W.  513;  9  L.  J.  Ex.  37;  Rising  v.  Dolphin, 
(1840)  8  Dowl.  309;  Pryor  v.  Swaine,  (1844)  2  Dowl.  &  L.  37;  13  L.  J.  Q.  B.  214; 
Hirst  V.  Hannah,   (1851)  17  Q.  B.  383. 

(3)  Sanderson  v.  Westley,  (1840)  6  M.  &  W.  98,  100;  Cooper  v.  Grant,  (1852) 
19  C.  B.  154;  Hirst  v.  Hamiah,  (1851)  17  Q.  B.  383;  85  E.  E.  500;  Walsh  v.  Nally, 
(1877)  I.  E.  11  C.  L.  337. 

(h)  Walton  v.  Chandler,  (1845)  1  C.  B.  306;  14  L.  J.  C.  P.  149;  Taylor  v. 
Nicholls,  (1840)  6  M.  &  W.  91,  95;  9  L.  J.  Ex.  78;  BHgh  v.  Brewer,  (1834)  1  Cr.  M. 
&  E.  651;  4  L.  J.  Ex.  49;   Oliver  v.   Woodroffe,   (1839)  4  M.   &  W.  650;  8  L.   ,T. 
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§§    1112 — 1114.]    WAREANTS    OF   ATTORNEY — COGNOA'ITS. 

will  always  be  regarded  with  distrust,  and  may  often,  when  taken  in 
conjunction  with  other  suspicious  circumstances,  raise  a  strong  infer- 
ence of  fraud,  it  is  never  advisable  for  a  plaintiff  or  his  solicitor  to 
interfere  in  this  manner  (i) ;  and  the  imprudence  of  such  a  course  will 
be  more  apparent,  when  it  is  considered,  that  in  all  eases  of  this  kind 
it  must  distinctly  appear,  that  the  defendant  was  fully  aware  of  his 
having  an  option  in  the  choice  of  his  solicitor,  and,  moreover,  that 
he  had  an  opportunity  of  exercising  such  option,  and  did  in  fact  exer- 
cise it  (k). 

§  1113.  Fifthly,  the  solicitor  is  not  bound  to  read  over  the  instru- 
ment to  his  client  unless  desired  to  do  so ;  but  he  attends  for  the  pur- 
pose of  explaining  its  nature  and  effect;  and  even  this  explanation 
may  be  waived,  if  the  client  does  not  require  it  (I).  Sixthly,  the 
subscription  by  the  witness  must  be  an  actual  visible  subscription; 
and,  therefore,  where  it  became  necessary,  in  consequence  of  an  altera- 
tion having  been  introduced  in  a  warrant  of  attorney,  to  re-execute 
the  instrument,  and  the  witness  contented  himself  with  retracing  his 
previous  attestation  and  signature  with  a  dry  pen,  this  was  not  deemed 
a  sufficient  compliance  with  the  requisitions  of  the  statute  (m). 
Seventhly,  the  law  does  not  prevent  the  solicitor  to  whom  the  warrant 
is  addressed,  and  who  is  therefore  entitled  to  enter  up  judgment  upon 
it,  from  acting  as  solicitor  for  the  defendant  to  attest  the  execution  (to). 
Lastly,  the  memorandum  of  attestation  must  be  drawn  with  great 
care,  and  in  it  the  subscribing  witness  must  distinctly  state  two  things; 
first,  that  he  is  the  solicitor  of  the  party  executing  the  instrument, 
and  next,  that  he  subscribes  as  such. 

§  1114.  No  precise  form  of  words  is  rendered  necessary  by  the 
Act,  but  those  used  must  be  such  as  to  enable  the  courts,  either 
directly,  or  by  necessary  inference,  to  collect  both  the  above  facts  (o). 

Ex.  105;  Pease  v.  Wells,  (1840)  8  Dowl.  626;  Joel  v.  Dicker,  (1847)  5  Dow.  &  L.  I; 
16  L.  J.  Q.  B.  359;  Nolan  v.  Gumley,  (1863)  14  Ir.  C.  L.  E.  301. 

(i)    Taylor  v.  Nicholls,  supra. 

(k)  Gripper  v.  Bristow,  (1840)  6  M.  &  W.  807,  812;  9  L.  J.  Ex.  324;  Barnes  v. 
Pendrey,  (1839)  7  Dowl.  747 ;  Walker  v.  Gardner,  (1832)  4  B.  &  Ad.  371. 

(l)   Taylor  v.  Nicholls,  supra;  Oliver  v.  Woodrojfe,  supra;  Joel  v.  Dicker,  supra. 

(m)  Bailey  v.  Bellamy,  (1841)  9  Dowl.  507 ;  10  L.  J.  Q.  B.  41.     See  ante,  §  10S2. 

(n)  Levinson  v.  Syer,  (1852)  21  L.  J.  Q.  B.  16. 

(o)  Per  Parke,  B.,  in  Herbert  v.  Barton,  (1842)  10  M.  &  W.  683,  684;  12  L.  J. 
Ex.  70.  See  invalid  forms  in  Poole  v.  Hobbs,  (1839)  8  Dowl.  113;  recognised  in 
Everard  v.  Poppleton,  (1843)  5  Q.  B.  184;  13  L.  J.  Q.  B.  1;  64  E.  E.  461.  See  also 
Potter  V.  Nicholson,  (1841)  8  M.  &  W.  294;  10  L.  J.  Ex.  311;  Lucey  v.  Murphy, 
(1873)  Ir.  E.  7  C.  L.  494;  Hibbert  v.  Barton,  supra;  Pocock  v.  Pickering,  (1852) 
18  Q.  B.  789;  21  L.  J.  Q.  B.  365;  Elkington  v.  Holland,  (1842)  9  M.  &  W.  659. 
See  examples  of  valid  forms    in  Lewis    v.   Lord    Kensington,   (1846)    2  C.  B.  463; 

15  L.  J.   C.  P.   100;  69    E.  E.  504;    Phillips  v.    Gibbs,    (1846)    16  M.   &  W.  208; 

16  L.  J.  Ex.  48;  Gay  v.  Hill,  (1849)  18  L.  J.  Q.  B.  12;  Nolan  v.  Gumley,  (1863) 
14  Ir.  C.  L.  E.  301;  Lindley  v.  Girdler,  (1843)  1  Dowl.  &  L.  53;  13  L.  J.  Q.  B.  53; 
Knight  v.  Hasty,  (1843)  12  L.  J.  Q.  B.  293;  recognised  in  Everard  v.  Poppleton, 
supra.     See,  further,  Ledgard  v.  Thompson,  (1843)  11  M.  &  W.  40;  L.  J.  Ex.  229. 
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ATTESTATION   OF    WARRANTS   OF   ATTORNEY — ENROLMENT.     [§§    1116 1119. 

§  1116.  Where  tlie  person  executing  a  warrant  of  attorney,  or 
cognovit,  is  himself  a  solicitor,  he  may  dispense  with  the  presence  of 
another  soUcitor  on  his  behalf;  for  as  solicitors  are  expressly  selected 
to  impart  information  to  others  respecting  the  nature  of  these  instru- 
ments, they  are  presumed  to  require  no  advice  on  such  a  subject; 
and  not  being  within  the  mischief  of  the  statute,  its  provisions  do  not 
apply  to  them  (p).  But  the  Act  extends  to  warrsints  of  attorney 
executed  abroad,  if  sought  to  be  enforced  in  this  country,  for  the  evil, 
which  is  intended  to  be  remedied,  affects  such  instruments,  equally 
with  those  which  are  executed  at  home  (q).  The  Legislature,  appar- 
ently by  an  oversight,  has  drawn  a  distinction  between  warrants  of 
attorney  and  cognovits ;  the  Act  applying  equally  to  all  the  latter  class 
of  instruments,  but  being  confined  to  such  of  the  former  class  as 
relate  to  personal  actions.  The  result  is,  that,  if  a  defendant  in  an 
action  to  recover  land  gives  a  warrant  of  attorney  to  confess  judg- 
ment, no  statutory  execution  is  required  (r) ;  but  if  he  gives  a  cognovit 
for  the  same  purpose,  it  will  be  set  aside  unless  duly  attested  in  con- 
formity with  the  Act  (s). 

§  1117.  As  the  above  provisions  were  made  exclusively  for  the 
benefit  of  defendants,  third  parties,  even  though  prejudiced  by  war- 
rants of  attorney  or  cognovits  having  been  given  by  such  defendants 
to  other  creditors,  cannot  object  to  these  instruments  on  the  ground 
that  no  solicitor  attested  their  execution  (t).  So,  where  judgment  has 
been  entered  up  on  a  warrant  of  attorney,  executed  by  a  principal  and 
his  sureties,  and  one  of  the  sureties  has  paid  the  debt  and  recovered 
contribution  from  his  co-surety,  such  co-surety  cannot  set  aside  the 
warrant,  and  compel  the  plaintiff  to  repay  him  the  amount  of  contri- 
bution, on  the  ground  of  defective  attestation  (u). 

§  1119.  It  may  here  be  convenient  to  notice  briefly  a  few  of  the 
principal  statutes,  which  either  require  or  permit  the  enrolment  or 
registration  of  particular  instruments.  One  of  the  most  important  of 
these  is  the  Mortmain  and  Charitable  Uses  Act,  1888  (v),  which  enacts 
that  all  assurances  to  charitable  uses  shall  be  void,  unless,  among  other 
formalities,  they  be  enrolled  (x)  in  the  Central  Office  of  the  Supreme 

(p)  Chipp  V.  Harris,  (1839)  5  M.  &  W.  430;  9  L.  J.  Ex.  64;  Dowries  v.  Garbutt, 
(1843)  2  Dowl.  N.  S.  939;  12  L.  J.  Q.  B.  269. 

(g)  Davis  v.  Trevanion,  (1845)  2  Dowl.  &  L.  743 ;  14  L.  J.  Q.  B.  138. 

(r)  Doe  V.  Kingston,  (1841)  1  Dowl.  N.  S.  263;  11  L.  J.  Q.  B.  73. 

is)  Doe  V.  Howell,  (1840)  12  A.  &  E.  696. 

(J)  Chipp  Y. -Harris,  supra.  See  Pinches  v.  Harvey,  (1841)  1  Q.  B.  869;  10  L.  ,;. 
Q.  B.  316. 

(a)  Price  V.  Garter,  (1845)  7  Q.  B.  838;  14  L.  J.  Q.  B.  148. 

(»)  51  &  52  V.  c.  42,  s.  4.  See  also  54  &  55  V.  c.  78.  Eor  exceptions  to  (he 
Act,  see  53  &  54  V.  c.  16,  and  9  Edw.  7,  c.  44,  s.  8. 

(x)  As  to  proof  of  such  enrolment,  see  §  1650. 
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§§  1119 — 1120a.]  deeds  relating  to  crown  revenues. 

Court,  "within  six  months  after  the  execution  thereof."  The  Clerical 
Disabilities  Act,  1870  {y),  contains  some  special  provisions  for  enrol- 
ling deeds  of  relinquishment  executed  by  parsons  («).  Enrolment  of 
title  to  land,  upon  sale,  is  now  necessary  under  the  Land  Transfer  Act, 
1897  (a),  in  those  counties  or  parts  of  counties  to  which  the  Act  has 
been  applied  by  Orders  in  Council. 

§  1120.  Under  the  old  Act  of  27  H.  8,  c.  16,  which  was  extended 
to  the  Counties  Palatine  by  the  statute  of  5  EL,  c.  26,  no  estate  of 
inheritance,  or  freehold  in  any  lands,  tenements,  or  hereditaments, 
can  pass  by  bargain  and  sale,  unless  such  bargain  and  sale  be  by  deed, 
enrolled  within  six  months  next  after  its  date,  either  in  the  Enrolment 
Department  of  the  Central  Office,  or  in  the  county  where  the  land 
lies,  before  the  oustos  rotulorum,  and  two  justices,  and  the  Clerk  of 
the  Peace,  or  any  two  of  them,  the  Clerk  of  the  Peace  being  one.  The 
necessity  for  enrolment  under  this  Act  was,  however,  soon  obviated 
by  the  device  of  conveying  the  property  by  means  of  a  lease  and  a 
release,  neither  of  which  required  enrolment  under  the  Act,  the  neces- 
sity for  which  cumbersome  procedure  was  in  its  turn  in  time  dispensed 
with  by  statute  (b).  The  Act,  however,  still  remains  in  force,  and 
enrolment  under  its  provisions  is  still  occasionally  adopted  (c). 

§  1120a.  With  the  view  of  preventing  frauds  upon  creditors  by  the 
secret  transfer  of  personal  property,  every  warrant  of  attorney  to  con- 
fess judgment  in  any  personal  action,  every  cognovit  actionem  given 
by  any  person,  every  judge's  order  made  by  consent,  and  given  by  a 
defendant  in  a  personal  action,  authorising  the  plaintifi  to  sign  judg- 
ment, or  issue  execution  (d),  and  every  bill  of  sale  of  personal 
chattels  (e), — which  phrase,  it  may  be  noted  in  passing,  will  now  in- 
clude fixtures  and  growing  crops  when  separately  assigned  or 
charged  (/), — is  rendered  void, — unless  within  twenty-one  days  after 
the  security  or  the  consent  has  been  given,  in  the  case  of  a  warrant, 
cognovit,   or  judge's  order,   or  within  seven  days   after  execution  in 


(y)  33  &  34  V.  u.  91. 

(z)  As  to  proof  of  the  executing  and  enrolment  of  such  a  deed,  see  post,  §  1653. 

(a)  60  &  61  V.  c.  65,  poyt,  §  1126a. 

(b)  4  &  5  V.  c.  21 ;  8  &  9  V.  c.  106,  s.  2. 

(c)  By  10  Anne,  i;.  18,  s.  3,  an  office  copy  of  the  enrolment  is  made  as  good 
evidence  as  the  original  deed. 

(d)  32  &  33  V.  c.  62,  ss.  26,  27 ;  3  G.  4,  c.  39,  bb.  1,  2,  3;  6  &  7  V.  c.  66.  For 
the  corresponding  Irish  enactments,  see  3  &  4  V.  c.  105,  a.  12;  20  &  21  V.  c.  60, 
83.  334,  335,  Ir. 

(e)  45  &  46  V.  c.  43,  s.  8.  For  a  somewhat  corresponding  Irish  enactment,  see 
42  &  43  V.  c.  50,  s.  8;  and  46  V.  c.  7,  s.  8,  Ir. 

(/)  41  &  42  V.  i;.  31,  ss.  4,  5 ;  42  &  43  V.  c.  50,  s.  4,  Ir. ;  46  V.  c.  7,  s.  6.  Ab 
to  the  old  law  so  far  as  it  related  to  growing  crops,  see  Branton  v.  Griffits  (1877) 
2  C.  P.  D.  212;  46  L.  J.  C.  P.  408. 
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ENROLMENTS   UNDER  FINES   AND   RECOVERIES   ACT.     [§§    1120a — 1125. 

the  case  of  a  bill  of  sale  (g),  the  instrument,  or  a  true  copy  thereof  (h), 
be  filed,  together  with  an  affidavit  (i)  of  the  time  when  it  was  executed 
or  given,  in  the  Bills  of  Sale  Department  of  the  Central  Office. 

§  1121.  All  deeds  and  instruments,  whereby  any  estates  or  here- 
dit^aments  shall  be  purchased,  sold,  leased,  charged,  or  exchanged 
under  the  authority  of  any  Act  relating  to  the  possessions  and  land 
revenues  of  the  Grown,  must  be  enrolled,  within  six  months  after 
their  several  dates,  in  the  office  of  Land  Eevenue  Eecords  and  Enrol- 
ments (k).  Similar  enactments  are  contained  in  the  statutes  which 
respectively  relate  to  the  possessions  of  the  Duchy  of  Cornwall  (l), 
and  to  the  possessions  of  His  Majesty  in  respect  of  the  Duchy  of 
Lancaster  (m) ;  but  the  instruments  requiring  enrolment  under  these 
Acts  must  be  enrolled  in  the  offices  of  the  respective  duchies. 

§  1122.  The  Act  for  the  Abolition  of  Fines  and  Eecoveries  (n) 
enacts,  in  section  41,  that  no  assurance,  by  which  any  disposition  of 
lands  shall  be  effected  under  that  Act  by  a  tenant  in  tail,  except  a  lease 
not  exceeding  twenty-one  years  at  a  rent  not  less  than  five-sixths  of  a 
rack-rent,  shall  have  any  operation  by  virtue  of  the  Act,  unless  it  be 
enrolled  in  what  is  now  called  the  Enrolment  Department  of  the  Cen- 
tral Office  (o)  within  six  calendar  months  after  its  execution ;  while 
section  46  provides,  that  the  consent  of  a  protector  to  the  disposition  of 
a  tenant  in  tail  shall,  if  given  by  a  distinct  deed,  be  void,  unless  the 
deed  be  enrolled  either  at  or  before  the  time  when  the  assurance  by 
the  tenant  in  tail  shall  be  enrolled  (p). 

§  1125.  In  1855,  a  clause  was  introduced  in  the  Judgments  Act  (g), 
which  enacts  in  substance,  that  no  annuity  or  rent-charge,  otherwise 


ig)  The  regiatration  of  every  bill  of  sale  must  now  be  renewed  every  five  years, 
under  the  authority  of  41  &  42  V.  c.  31,  s.  11 ;  42  &  43  V.  c.  50,  s.  11. 

{h)  The  omission  of  the  name  of  the  grantor  and  of  "the  addresses  of  the  attesting 
witnesses  in  the  copy,  these  particulars  being  contained  in  the  affidavit  filed  with 
such  copy,  has  been  held  not  to  render  the  bill  of  sale  void  :  Goates  v.  Moore,  [1903] 
2  K.  B.  140;  72  L.  J.  K.  B.  539. 

(t)  As  to  what  the  affidavit  must  contain,  see  Jones  v.  Harris,  (1871)  L.  E.  7 
Q.  B.  157  ;  41  L.  J.  Q.  B.  6  ;  Murray  v.  Mackenzie,  (1875)  L.  E.  10  C.  P.  625  ;  44  L.  J. 
C.  P.  313;  Blount  v.  Harris,  (1879)  48  L.  J.  Q.  B.  159;  4  Q.  B.  D.  603;  Castle  v. 
Downton,  (1879)  5  C.  P.  D.  56;  49  L.  J.  C.  P.  6;  and  cases  there  cited. 

(&)  10  G.  4,  c.  50,  s.  63;  2  &  3"W.  4,  c.  1,  s.  21 ;  14  &  15  V.  c.  42,  a.  6;  6  Ed.  7, 
c.  28. 

(l)  26  &  27  V.  c.  49,  ss.  30—33 ;  7  &  8  V.  c.  65,  ss.  30—36 ;  11  &  12  V.  c.  83,  s.  6. 

(m)  11  &  12  V.  c.  83,  s.  14. 

(«)  3  &  4  W.  4,  c.  74. 

(o)  See  42  &  43  V.  c.  78,  s.  5 ;  E.  S.  C.  Ord.  LXI.  E.  1. 

Ip)  See  also  sections  49,  51,  52,  and  59  of  3  &  4  W.  4,  c.  74,  for  further  provi- 
sions respecting  enrolment.     As  to  proof  of  such  enrolment,  see  post,  §  1650a. 

(q)  18  &  19  V.  c.  15,  s.  12. 
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§§  1125 — 1126a.]  register  of  life  annuities  and  rent-charges. 

than  by  marriage  settlement  (r),  for  life  or  lives,  or  for  any  term  or 
estate  determinable  on  life  or  lives,  shall  affect  any  hereditaments 
as  to  purchasers,  mortgagees,  or  creditors,  unless  a  memorandum  con- 
taining the  name,  residence,  and  description  of  the  person  whose  estate 
is  intended  to  be  affected,  and  the  date  of  the  instrument,  and  the 
annual  sum  payable,  be  left  for  registration  in  the  Enrolment  Depart- 
ment of  the  Central  Office  (s).  It  has  been  held  by  the  Court  of 
Appeal  that  an  unregistered  annuity-deed  may  still  be  enforced  as 
against  any  subsequent  incumbrancer  or  purchaser  who  may  have 
taken  with  notice  of  its  existence  (t). 

§  1126.  The  written  contract  between  an  articled  clerk  and  the 
solicitor  to  whom  he  is  bound,  must  be  enrolled  with  the  Eegistrar 
of  Solicitors  (m),  within  six  months  after  its  date'  (v). 

§  1126a.  The  Land  Transfer  Act,  1875  (x),  with  the  object  of 
simplifying  the  title  to,  and  facilitating  the  transfer  of  land,  estab- 
lished a  land  registry,  and  provided  that  any  person  who  has  contracted 
to  buy,  or  is  entitled  for  his  own  benefit  to,  or  is  capable  of  disposing 
for  his  own  benefit  of,  an  estate  in  fee  simple  in  land,  rnay  apply  to 
the  registrar  to  be  registered  as  proprietor  of  such  land  vnth  either  an 
absolute  or  possessory  title,  and  upon  satisfying  the  registrar  as  to 
the  title  proposed  to  be  registered  (y),  to  be  registered  accordingly, 
and  to  have  a  land  certificate,  showing  his  title,  granted  to  him. 
Registration  with  an  absolute  title  confers  upon  the  person  registered 
-a  statutory  estate  in  fee  simple  (z),  and  registration  with  a  possessory 
title  confers  a  similar  estate  subject  to  rights  and  interests  existing 
at  the  time  of  first  registration  (a).  Leasehold  land  held  under  a  lease 
for  a  life  or  lives,  determinable  on  a  life  or  lives,  or  for  a  term  of  which 
more  than  twenty-one  years  are  unexpired  may  similarly  be  regis- 
tered. Notwithstanding  the  advantages  accruing  from  registration 
under  the  Act  it  has  been  but  little  adopted  in  practice;  now,  how- 
ever, by  the  Land  Transfer  Act,  1897  (b),  it  is  provided  that  it  may 

(r)  Annuities  and  rent-charges  given  by  will  are  also  excluded  from  the  provision. 
Seo  section  14  of  the  Act. 

(s)  The  words  of  the  Act  are,  •'  with  the  senior  Master  of  the  Court  of  Common 
Pleas."    A«  to  proof  of  enrolment,  see  §  1650. 

(t)  Greaves  v.  Tofield,  (1880)  14  Ch.  D.  563;  50  L.  J.  Ch.  118. 

(a)  The  Solicitors  Act,  1888  (51  &  52  V.  c.  65),  s.  7. 

(v)  By  section  8,  the  enrolment  may,  subject  to  certain  conditions,  be  made  after 
six  months. 

(x)  38  &  39  V,  c.  87,  amended  by  60  &  61  V.  c.  65.  These  Acts  do  not  apply  to 
Scotland  or  Ireland. 

(y)  Section  6,  as  to  estates  in  fee-simple,  sections  12—15  as  to  leaseholds.  See 
also  Land  Transfer  Rules,  1898. 

(z)  Section  7. 

(a)  Section  8. 

(b)  60  &  61  V.  c.  66,  amending  the  Act  of  1875  in  various  particulars. 
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WHAT     STATUTES    PERMIT    ENROLMENTS.     [§5    1126a,    1127. 

be  declared  by  Order  in  Council  that  registration  of  title  to  land  in  any 
specified  county  or  part  of  a  county  mentioned  in  the  Order,  is  to  be 
compulsory  on  sale,  and  thereupon  a  person  shall  not,  under  any  con- 
veyance on  sale  executed  on  or  after  the  day  specified,  acquire  the 
legal  estate  in  any  freehold  land  in  that  county  or  part  of  a  county, 
unless  or  until  he  is  registered  as  proprietor  of  the  land  (c). 

§  1127.  Other  statutes  which  permit  [d)  enrolments  to  be  made, 
are — the  Yorkshire  Eegistries  Act  (e);  the  Act  apphcable  to  the 
registration  of  land  in  Middlesex  (/) ;  the  Act  which  governs  the  regis- 
tration of  deeds,  &o.,  in  Ireland  (g);  the  Charitable  Trusts  Act,  1855, 
which  enacts,  that  any  deed,  will,  or  document  relating  to  any  charity 
may  be  enrolled  in  the  office  of  the  Charity  Commissioners,  and  may 
be  proved  by  copies  certified  under  the  hand  of  the  secretary  or  one 
of  the  Commissioners  {h);  and  the  Act  of  3  &  4  W.  4,  c.  87,  which, — 
after  reciting  that  by  divers  Acts  of  Inclosure  the  awards  of  the  Com- 
missioners are  required  to  be  enrolled,  but  that  such  enrolments  have 
in  many  instances  been  omitted, — goes  on  to  enact,  that  the  awards 
not  enrolled  shall  still  be  valid,  but  that  the  parties  interested  may 
enrol  them  if  they  think  proper  (i). 


(c)  Section  20.  The  provision  that  a  person  shall  not  under  a  conveyance  on  sale 
acquire  the  legal  estate,  unless  and  until  he  is  registered  as  proprietor,  is  limited  to 
the  first  registration,  and,  after  the  land  is  once  upon  the  register,  an  unregistered 
disposition  will  pass  the  property  in  the  land,  but  will  be  liable  to  be  defeated  by  a 
subsequent  registered  transfer  :  Capital  and  Counties  Bank  v.  Rhodes,  [1903] 
1  Ch.  631 ;  72  L.  J.  Ch.  336. 

(d)  See  Agra  Bk.  v.  Barry,  (1874)  L.  E.  7  H.  L.  155;  and  In  re  Lambert's 
Estate,  (1884)  13  L.  E.  Ir.  234,  241,  per  Ct.  of  App.,  as  to  the  prejudicial  results 
which  may  occur  to  any  man  who,  having  an  instrument  capable  of  registration  in  a 
registry  county,  omits  to  register  it. 

(e)  47  &  48  V.  c.  54 ;  and  see  notes  to  §  §  1645,  1648,  1654,  and  1840.  As  to  proof  of 
the  enrolment,  see  §  1652a.  Under  the  former  Acts,  for  which  this  Act  is  now  substi- 
tuted, where  there  was  a  contest  as  to  priority  between  a  registered  and  unregistered 
mortgage,  even  though  they  were  not  under  seal,  and  therefore  only  equitable 
charges,  a  registered  charge  had  the  priority  over  an  unregistered  one  :  In  re  Wright's 
Mortgage  Trust,  (1873)  16  Bq.  41.  A  further  charge  in  favour  of  even  a  first  mort- 
gagee of  land  in  the  registry  county  requires  registration.  See  ChadwicJc  v.  Turner, 
(1866)  L.  E.  1  Ch.  310;  35  L.  J.  Ch.  349;  and  Credland  v.  Potter,  (1874)  L.  E.  10 
Ch.  8;  44  L.  J.  Ch.  169. 

(/)  7  A.  C.  20,  amended  by  the  Land  Eegistry  (Middlesex  Deeds)  Act,  1891 
(54  &  55  V.  c.  10),  by  which  the  duties  of  the  Middlesex  Eegistry  have  been  trans- 
ferred to  the  Land  Eegistry.  An  instrument  charging  lands  in  Middlesex,  though 
it  be  not  a  deed,  ought  to  be  registered  :  Neve  v.  Pennell,  (1863)  2  New  E.  508; 
Moore  v.  Gulverhouse,  (1860)  27  Beav.  639;  29  L.  J.  Ch.  419;  122  E.  E.  570.  See 
last  note;  and  as  to  proof  of  enrolment,  post,  §  1625b. 

(g)  6  A.  C.  2  (Ir.),  on  the  construction  of  which  see  Carlisle  v.  Whaley,  (1867) 
L.  E.  2  H.  L.  391;  and  post,  §  1652. 

(h)  18  &  19  V.  c.  124,  s.  42.     As  to  proof  of  the  enrolment,  see  post,  §  1650. 

(i)    Sections  1,  2.     As  to  proof  of  the  enrolment,  see  post,  §§  1646,  1647. 
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CHAPTER  XIX. 

ADMISSIBILITY    OF    PAROL    EVIDENCE    TO    AFFECT    WRITTEN    INSTRUMENTS. 

§  1128.  Perhaps  the  most  difficult  branch  of  the  law  of  evidence 
is  that  which  regulates  the  admissibility  of  extrinsic  parol  testimony 
to  affect  written  instruments.  In  proceeding  to  discuss  the  rules  of 
law  connected  with  this  subject,  it  will  be  well  to  advert  to  one  or 
two  established  principles,  which  govern  the  interpretation  of  all 
writings.  First,  parol  evidence  is  admissible  to  show  under  what  sur- 
rounding circumstances  an  instrument  was  executed  (a) ;  next,  in  order 
to  put  a  just  construction  upon  the  language  of  any  document,  the 
court  must  read  the  whole  of  it,  and  must  determine  the  meaning  of 
the  words  employed  in  the  passage  under  discussion,  not  only  by  a 
careful  examination  of  the  immediate  context,  but  also  by  considering 
the  sense  in  which  the  same  words  have  been  used  in  other  parts  of 
the  instrument  (b).  For  it  is  obvious  that  the  language  of  a  particular 
passage  may  be  capable  of  bearing  a  wider  or  narrower  significatdon, 
when  read  in  connexion  with  other  parts  of  the  instrument  where  the 
same  language  is  employed,  than  it  would  have  borne,  had  no  such 
reflected  light  been  thrown  upon  it.  As  Lord  Cairns  forcibly  put  it, 
the  writer  of  the  instrument  has  often  himself  ' '  made  us  a  dictionary 
by  which  to  read  it  (c).  For  instance,  suppose  a  question  to  arise 
respecting  the  meaning  of  the  word  "  close"  as  used  in  a  will.  If 
this  expression  were  only  to  occur  once,  evidence  would  be  admissible 
to  show,  that,  in  the  county  where  the  property  was  situate,  it  denoted 
a  farm;  but  if  the  word  were  found  in  other  parts  of  the  will,  in  any 
one  of  which  this  enlarged  meaning  could  not  be  applied  to  it,  such 
evidence  would  be  clearly  rejected,  as  the  court  would  then  see  that 
the  testator  had  used  the  word  in  its  ordinary  sense,  as  denoting  an 
enclosure  (d).  Similar  principles  have  been  applied  to  interpret  the 
words  "  nephews  and  nieces  "  (e) ;  "  relatives  ";  "  cousins  "  (/);  and 

(o)  Grahame  v.  Grahame,  (1887)  19  L.  E.  Ir.  249,  post,  §  1194. 

(b)  Blundell  v.  Gladstone,  (1841)  1  Phill.  279,  283,  289;  12  L.  J.  Ch.  225; 
73  E.  E.  257 ;  Bateman  v.  Ld.  Roden,  (1844)  1  Jo.  &  Lat.  356,  268-370;  68  E.  E.  253. 

(c)  Richardson  v.  Watson,  (1833)  4  B.  &  Ad.  787,  799;  2  L.  J.  K.  B.  134; 
38  E.  E.  366. 

(d)  Hill  V.  Crook,  (1873)  L.  E.  6  H.  L.  265;  42  L.  J.  Ch.  702;  adopted  by 
Jeune,  P.,  In  the  goods  of  Ashton,  [1892]  P.  83;  61  L.  J.  P.  D.  &  A.  85.  See 
Grant  v.  Grant,  (1869)  L.  E.  2  P.  &  D.  8;  39  L.  J.  P.  &  M.  17;  and  post,  §  1195. 

(e)  Grant  v.  Grant,  supra;  Miles  v.  Wilson,  [1903]  1  Ch.  138;  72  L.  J.  Ch.  39. 
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"children"  (g).  So  the  word  "month,"  which  denotes  at  law  a 
lunar  month,  may  be  shown  by  the  context  to  mean  a  calendar  month, 
and  the  judge  will  in  such  case  adopt  that  construction  (h).  So,  when 
words  used  in  the  operative  part  of  a  deed  are  of  doubtful  import,  the 
recitals  and  other  parts  of  the  instrument  will  often  furnish  an  excel- 
lent test  for  discovering  the  real  intention  of  the  parties,  and  will 
enable  the  court  t-o  fix  the  true  meaning  of  the  language  employed  (i). 

§  1129.  Again,  if  the  point  at  issue  were  whether  a  legacy,  given 
by  a  codicil  to  a  legatee  under  the  will,  should  be  regarded  as  cumu- 
lative or  substitutionary,  the  court  would  certainly  be  justified  in 
looking,  not  only  to  other  partsi  of  the  same  codicil,  but  to  bequests 
in  other  later  testamentary  instruments ;  and  if  it  should  appear  that, 
in  these  lat«r  codicils,  the  testator  had  used  the  words  "  in  addition," 
when  making  bequests  to  other  parties  which  were  intended  to  be 
cumulative,  the  absence  of  these  words,  or  of  expressions  of  equiva- 
lent import,  in  regard  to  the  legacy  in  question,  would  be  a  circum- 
stance, though  far  short  of  conclusive,  yet  tending  to  show,  in  con- 
nexion with  other  facts  and  arguments,  that  the  later  legacy  was  in- 
tended not  to  be  additional,  but  in  substitution.  The  court',  in  such 
a  case,  would  be  bound  to  carry  back  and  apply  to  the  first  codicil  the 
knowledge  it  had  acquired  by  examining  the  language  of  the  later 
bequests  (fe). 

§  1130  (l).  If  the  instrument  consists  partly  of  a  printed  formula, 
and  partly  of  written  words,  and  any  reasonable  doubt  is  felt  (in)  as  to 
the  meaning  of  the  whole,  the  written  words  are  entitled  to  have 
greater  effect  in  the  interpretation,  than  those  which  are  printed  (n', ; 
they  being  the  immediate  language  selected  by  the  parties  themselves 
for  the  expression  of  their  meaning,  while  the  printed  formula  is  more 
general  in  its  nature,  applying  equally  to  their  case  and  to  that  of 
all  other  contracting  parties  on  similar  subjects  and  occasions  (o). 

(/)  Seale-Hayne  v.  Jodrell,  [1891]  A.  C.  304;  61  L.  J.  Ch.  70;  Re  Blowers 
Trusts,  (1871)  11  Eq.  97;  42  L.  J.  Ch.  24;  In  the  goods  of  Ashton,  supra. 

(g)  Danily  v.  Piatt,  (1892)  40  W.  E.  475;  61  L.  J.  Ch.  415. 

(h)  Lang  v.  Gale,  (1813)  1  M.  &  S.  Ill;  R.  v.  Ghawton,  (1841)  1  Q.  B.  247; 
10  L.  J.  M.  C.  55";  55  E.  E.  246.     See  ante,  §  16. 

(i)  Walsh  V.  Trevanion,  (1850)  15  Q.  B.  733,  751 ;  19  L.  J.  Q.  B.  458 ;  81  E.  E. 
775;  PalUkelagatha  Marcar  v.  Sigg,  (1880)  L.  E.  7  Ind.  App.  83,  100. 

(k)  Lee  v.  Pain,  (1844)  4  Hare,  218—221,  236;  14  L.  J.  Ch.  346;  67  E.  E.  41; 
Russell  V.  Dickson,  (1842)  Di.  &  W.  139;  59  E.  E.  674;  Darley  v.  Martin,  (1853) 
13  C.  B.  684;  22  L.  J.  C.  P.  249;  93  E.  E.  688. 

(l)   Gr.  Ev.  §  278,  almost  verbatim. 

(to)  But  not  otherwise.  See  The  Nifa,  [1892]  P.  411;  Scrutton  v.  Ghilds,  (1877) 
86  L.  T.  212. 

(n)  This  rule  is  embodied  in  the  N.  York  Civ.  Code,  §  1695. 

(o)  Per  Ld.  Ellenborough ,  in  Robertson  v.  French,  (1803)  4  East,  136;  7  E.  E. 
535;   Gumm  v.  Tyrie,  (1864)  33  L.  J.  Q.  B.  108,  per    Crompton,  J.,  and  111,  per 
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§  1131.  Next,  the  terms  of  every  document  must,  in  the  absence 
of  aJl  parol  testimony,  be  construed  in  their  primary  sense,  unless  the 
context  evidently  points  out  that,  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediate  intention  of  the  parties,  they  must 
be  understood  in  some  other  and  peculiar  sense  (p).  But  it  may  be 
said,  what  is  the  prim.ary  sense  of  a  word?  and  this  is  a  question 
which,  in  some  cases,  may  be  more  easily  asked  than  answered  (g). 
It  may,  however,  be  stated  generally,  that  if  the  language  be  technical 
or  scientific,  and  be  used  in  a  matter  relating  to  the  art  or  science 
to  which  it  belongs,  its  technical  or  scientific  must  be  considered  its 
primary  meaning  (r) ;  but  if,  on  the  other  hand,  the  expressions  have 
reference  to  the  common  transactions  of  life,  they  will  be  interpreted 
according  to  their  plain,  ordinary,  and  popular  meaning  (s).    Evidence 

Blackburn,  J.  See  Jessel  v.  Bath,  (1767)  L.  R.  2  Ex.  267.  In  America  it  has  been 
held  that  if  a  contract  refer  to  a  plan  which  is  inconsistent  with  it,  the  contract 
itself  will  prevail  :  Smith  v.  Flanders,  (1880)  129  Mass.  ;  36  L.  J.  Ex.  149. 

(p)  Robertson  v.  French,  supra;  Mallan  v.  May,  (1844)  13  M.  &  W.  517;  14  L.J. 
Ex.  48;  67  E.  E.  707;  Carr  v.  Montefiore,  (1864)  5  B.  &  S.  408;  32  L.  J.  Q.  B.  256 ; 
136  E.  E.  618;  Ford  v.  Ford,  (1848)  6  Hare,  490;  77  E.  E.  203;  Hicks  v.  Sallitt, 
(1854)  23  L.  J.  Ch.  571,  578;  98  E.  E.  311;  Boorman  v.  Johnston,  (1834)  12  Wend. 
573.  See  also  Rhodes  v.  Rhodes,  (1882)  7  App.  Cas.  192;  51  L.  E.  Pr.  C.  53;  Gray 
V.  Pearson,  (1851)  6  H.  L.  C.  106;  26  L.  J.  Ch.  473;  108  E.  E.  19;  Abbott  v.  Middle- 
ton,  (1858)  7  id.  68;  28  L.  J.  Ch.  110;  115  E.  E.  38;  Slingsby  v.  Grainger,  (1859) 
id.  283,  284;  28  L.  J.  Ch.  616;  115  E.  E.  U6;'Wing  v.  Angrave,  (1860)  8  id.  215; 
30  L.  J.  Ch.  65;  125  E.  E.  99;  Gordon  v.  Gordon,  (1871)  L.  E.  5  H.  L.  254;  Ex 
parte  Walton,  re  Levy,  (1881)  50  L.  J.  Ch.  657;  17  Ch.  T>.  750.  See  Bathurst  v. 
Errington,  (1877)  2  App.  Cas.  698;  46  L.  J.  Ch.  748;  Holt  v.  Gollyer,  (1881) 
16  Ch.  D.  718 ;  60  L.  J.  Ch.  311.  Accordingly,  evidence  that  the  parties  only  meant 
that  it  had  not  lapsed  by  non-payment  of  certain  patent  fees  is  not  admissible  to 
qualify  a  covenant  that  a  patent  "is  in  full  force  and  effect  "  •  Chemical  Electric 
Light,  dc,  Co.  V.  Howard,  (1890)  150  Mass.  496  (Am.).  And  where  a  contract  is 
for  "  half  "  of  certain  property,  it  cannot  be  shown  by  parol  evidence  that  the  parties 
really  meant  less  than  half  :  Butler  v.  Gale,  (1855)  27  Vern.  739  (Am.).  If  it  be 
doubtful  whether  a  word  is  used  in  its  ordinary  sense  or  not,  it  is  for  a  jury  to  say 
how  this  is  :  Simpson  v.  Margetson,  (1847)  11  Q.  B.  23 ;  17  L.  J.  Q.  B.  81 ;  75  E.  E. 
278. 

(q)  See  Doe  v.  Perratt,  (1843)  6  Man.  &  G.  314,  where  the  judges,  in  delivering 
their  opinions,  differed  widely  upon  the  question,  as  to  whether  the  word  "heir"  in 
a  will  was  to  be  construed  in  its  technical  or  popular  sense.  See  also  Wells  v.  Wells, 
(1874)  18  Eq.  504;  43  L.  J".  Ch.  681,  where  Jessel,  M.E.,  held,  in  opposition  to  some 
authorities,  that  "  nephew  "  meant  blood  nephew,  and  did  not  include  the  son  of  a 
husband's  sister.  This,  however,  appears  to  depend  in  every  case  upon  the  particular 
will  and  the  evidence;  no  hard  and  fast  rule  can  be  laid  down:  Miles  v.  Wilson, 
[1903]  1  Ch.  138;  72  L.  J.  Ch.  39.  See  also  Merrill  v.  Morton,  (1881)  50  L.  J.  Ch. 
240;  17  Ch.  D.  382. 

(r)  Shore  v.  Wilson,  (1842)  9  CI.  &  Fin.  525;  57  E.  E.  2 ;  Doe  v.  Perratt,  supra. 

(s)  Robertson  v.  French',  supra;  Shore  v.  Wilson,  supra.  Evidence  is  admissible 
to  show  that  expressions  used  in  a  will  had  acquired  appropriate  meaning,  either 
generally  or  by  local  usage,  or  amongst  particular  classes;  and  where  any  doubt 
arises  upon  the  true  sense  and  meaning  of  the  words  themselves,  or  any  difficulty  as 
to  their  application  under  surrounding  circumstances,  the  sense  and  meaning  of  the 
language  may  be  ascertained  by  evidence  outside  the  instrument  :  In  re  Rayner, 
[1904]  1  Ch.  176 ;  73  L.  J.  Ch.  111.  The  rules  for  the  interpretation  of  wills,  laid 
down  by  Sir  J.  Wigram  in  his  treatise  on  that  subject,  may  be  safely  applied, 
mutato  nomine,  to   all  other    private    instruments.     They   are    contained    in  seven 
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that  expressions  were  used  in  a  technical  sense  ought  not  to  be 
admitted  without  a  distinct  averment  as  to  the  particular  words  to 
which  such  evidence  is  proposed  to  be  directed,  and  as  to  the  precise 
technical  or  trade  meaning  which  it  is  sought  to  attribute  to  them  (t). 

§  1132.  Bearing  the  above  principles  in  mind,  the  first  general 
rule  which  it  will  be  necessary  to  notice,  respecting  the  admissibility  of 
extrinsic  evidence  to  affect  what  is  in  writing  is,  that  parol  testimony 
cannot  be  received  to  cojitradiot,  vary,  add  to,  or  subtract  from,  the 


propositions,  as  the  result  both  of  principle  and  authority,  and  are  thus  expressed  : — 
"  I.  A  testator  is  always  presumed  to  use  the  words,  in  which  he  expresses  himself, 
according  to  their  strict  and  primary  acceptation,  unless  from  the  context  of  the  will 
it  appears  that  he  has  used  them  in  a  different  sense;  in  which  case  the  sense,  in 
which  he  thus  appears  to  have  used  them,  will  be  the  sense  in  which  they  are  to  be 
construed.  II.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  ;s 
apparent  that  a  testator  has  used  the  words,  in  which  he  has  expressed  himself,  in 
any  other  than  their  strict  and  primary  sense,  and  where  his  words  so  interpreted 
are  sensible  with  reference  to  extrinsic  circumstances,  it  is  an  inflexible  rule  of  con- 
struction, that  the  words  of  the  will  shall  be  interpreted  in  their  strict  and  primary 
sense,  and  in  no  other,  although  they  may  be  capable  of  some  popular  or  secondary 
interpretation,  and  although  the  most  conclusive  evidence  of  intention  to  use  them 
in  such  popular  or  secondary  sense  be  tendered.  III.  Where  there  is  nothing  in  the 
context  of  a  will,  from  which  it  is  apparent  that  a  testator  has  used  the  words,  in 
which  he  has  expressed  himself,  in  any  other  than  their  strict  and  primary  sense, 
but  his  words  so  interpreted  are  insensible  with  reference  to  extrinsic  circumstances, 
a  court  of  law  may  look  into  the  extrinsic  circumstances  of  the  case  to  see  whether 
:he  meaning  of  the  words  be  sensible  in  any  popular  or  secondary  sense,  of  which, 
with  reference  to  these  circumstances,  they  are  capable.  IV.  Where  the  characters 
in  which  a  will  is  written  are  difficult  to  be  decyphered,  or  the  language  of  the  will 
is  not  understood  by  the  court,  the  evidence  of  persons  skilled  in  decyphering  writing, 
or  who  understand  the  language  in  which  the  will  is  written,  is  admissible  to  declare 
what  the  characters  are,  or  to  inform  the  court  of  the  proper  meaning  of  the  words. 
V.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the  subject 
of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will,  a  court 
may  inquire  into  every  material  fact  relating  to  the  person  who  claims  to  be  interested 
under  the  will,  and  to  the  property,  which  is  claimed  as  the  subject  of  disposition, 
and  to  the  circumstances  of  the  testator  and  of  his  family  and  affairs ;  for  the  purpose 
of  enabling  the  court  to  identify  the  person  or  thing  intended  by  the  testator,  or  t-> 
determine  the  quantity  of  interest  he  has  given  by  his  will.  The  same,  it  is  con- 
ceived, is  true  of  every  other  disputed  point,  respecting  which  it  can  be  shown  that 
a  knowledge  of  extrinsic  facts  can  in  any  way  be  made  ancillary  to  the  right  inter- 
pretation of  a  testator's  words.  VI.  Where  the  words  of  a  will,  aided  by  evidence 
of  the  material  facts  of  the  case,  are  insufficient  to  determine  the  testator's  meaning, 
no  evidence  will  be  admissible  to  prove  what  the  testator  intended,  and  the  will 
(except  in  certain  special  cases — see  Proposition  VII.)  will  be  void  for  uncertainty. 
VII.  Kotwithstanding  the  rule  of  law,  which  makes  a  will  void  for  uncertainty, 
where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient 
to  determine  the  testator's  meaning — courts  of  law,  in  certain  special  cases,  admit 
extrinsic  evidence  of  intention,  to  make  certain  the  person  or  thing  intended,  where 
the  description  in  the  will  is  insufficient  for  the  purpose.  These  cases  may  be  thus 
defined  :  where  the  object  of  a  testator's  bounty,  or  the  subject  of  disposition  {i.e., 
person  or  thing  intended)  is  described  in  terms,  which  are  applicable  indifferently  to 
more  than  one  person  or  thing,  evidence  is  admissible  to  prove  which  of  the  persons 
or 'things  so  described  was  intended  by  the  testator."  Wigr.  Wills,  10 — 13. 
(t)  Sutton  V.  Ciceri,  [1890]  1.5  App.  Cas.  144,  per  Lord  Watson. 
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ierms  of  a  valid  written  instrument  (u).  This  rule  of  the  common 
law,  which  may  be  traced  back  to  a  remote  antiquity,  is  founded  on 
the  obvious  inconvenience  and  injustice  that  would  result,  if  matters 
in  writing,  made  by  advice,  and  on  consideration,  and  intended  finally 
to  embody  the  entire  agreement  between  the  parties,  were  liable  to  be 
controlled  by  what  Lord  Coke  expressively  calls,  "  the  uncertain  tes- 
timony of  slippery  memory  "  (v).  When  parties  have  deliberately  put 
their  mutual  engagements  into  writing,  in  such  language  as  imports  a 
legal  obligation,  or,  in  other  words,  a  complete  contract  (x),  it  is  only 
reasonable  to  presume,  that  they  have  introduced  into  the  written 
instrument  every  material  term ;  and,  consequently,  all  parol  testimony 
of  conversations  held  between  the  parties,  or  of  declarations  made  .by 
either  of  them,  whether  before,  or  after,  or  at  the  time  of,  the  com- 
pletion of  the  contract,  will  be  rejected;  because  such  evidence,  while 
deserving  far  less  credit  than  the  writing  itself,  would  inevitably  tend, 
in  many  instances,  to  substitute  a  new  and  different  contract  for  the 
one  really  agreed  upon,  and  would  thus,  without  any  corresponding 
benefit,  work  infinite  mischief  and  wrong  (y). 

§  1133.  Independent,  too,  of  all  considerations  of  convenience, 
the  Legislature  has,  by  positive  enactment,  adopted  the  same  rule  in 
several  cases  as  an  arbitrary  and  absolute  one;  and  by  requiring 
certain  dispositions  of  property,  and  other  transactions,  to  be  evidenced 
by  writing — as,  for  instance,  wills,  contracts  within  the  Statute  of 
Frauds,  and  the  like  (z) — has  rigidly  excluded  all  parol  testimony 
tending  to  vary  the  t«rms  contained  in  the  written  instrument  (a). 
The  statutory  rule  will  perhaps  be  more  strictly  enforced  than  that 
which  rests  on  the  common  law  alone,  because,  in  the  former  case,  to 
relax  the  rule  in  any  degree,  is  to  the  like  extent  to  repeal  the  par- 
ticular Act  which  renders  the  writing  necessary  (b).  The  term, 
"  written  instrument,"  as  used  in  the  rule,  includes  not  only  records, 
deeds,  wills,  and  other  instruments  required  by  the  statute  or  common 


(a)  Goss  v.  Ld.  Nugent,  (1833)  S  B.  &  Ad.  64,  65;  2  L.  J.  K.  B.  127;  39  B.  E. 
392;  /n  re  Huxtable,  [1902]  2  Ch.  793;  71  L.  J.  Ch.  876.  So,  by  the  Scotch  law,  "  a 
writing  cannot  be  cut  down  or  taken  away  by  the  testimony  of  witnesses,"  Tait, 
Ev.  826,  327;  1  Dickson,  Ev.  92,  et  seq.  118;  Inglis  v.  Buttery,  (1878)  3  App. 
Cas.  552. 

(»)  Lady  Rutland's  Case,  (1605)  Co.  5  Eep.  26  a,  1st  Res. 

(x)  See  Johnson  v.  Applehy,  (1874)  43  L.  J.  C.  P.  146. 

(y)  Preston  v.  Merceau,  (1775)  2  W.  Bl.  1249;  Rich  v.  Jackson,  (1794)  4  Bro. 
C.  C.  519;  Adams  v.  Wordley,  (1836)  1  M.  &  W.  374;  5  L.  J.  Ex.  158;  PaHeriche 
V.  Powlet,  (1742)  2  Atk.  383;  Bayard  v.  Malcolm,  (1806)  1  Johns.  467  (Am.). 

(z)  See  ante,  §  986,  et  seq. 

(a)  Wigr.  Wills,  4,  6—8,  125,  126. 

ib)  Wigr.  Wills,  4,  6—8,  125,  126;  Miller  v.  Travers,  (1832)  8  Bing.  250,  251; 
1  L.  J.  Ch.  157;  34  R.  E.  703;  Doe  v.  Hiscocks,  (1839)  o  M.  &  W.  369;  9  L.  J.  Ex. 
27;  52  E.  E.  748;  Clayton  v.  Ld.  Nugent,  (1844)  13  M.  &  W.  205;  13  L.  J.  Ex.  363; 
■  67  E.  E.  560,  per  Aklerson,  B.,  208,  per  Eolfe,  B. 
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law  to  be  in  writing,  but  every  document,  which  contains  the  terms  of 
a  contract  between  different  parties,  and  is  designed  to  be  the 
repository  and  evidence  of  their  final  intentions  (c). 

§  1134.  To  other  less  formal  documents  the  rule  does  not  extend; 
and,  therefore,  except  in  some  few  special  cases  (d),  a  receipt,  so  far 
as  it  is  a  mere  admission  (e),  is  not  conclusive  evidence  of  the  payment 
therein  acknowledged  to  have  been  made,  but  the  party  signing  it 
may  invalidate  its  effect  by  oral  evidence,  not  only  of  fraud,  but  of 
mistake  or  surprise  on  his  part;  and  in  sbort,  the  document,  like  any 
verbal  statement  made  by  a  person,  and  afterwards  given  in  evidence 
to  affect  him,  amounts  only  to  prima  jacie  proof,  and  is  capable  of 
being  explained  (/).  So,  an  order  for  goods,  insufficient  to  satisfy  the 
Statute  of  Frauds,  or  a  loose  memorandum,  which  does  not  seem  to 
have  been  intended  by  the  parties  to  contain  the  terms  of  their 
contract,  will  not  exclude  parol  evidence  on  that  subject.  For 
instance,  where  the  defendant,  having  ordered  goods  by  an  unsigned 
letter,  which  did  not  mention  any  time  for  payment,  afterwards 
accepted  the  ..goods  which  the  plaintiff  forwarded  to  him  with  the 
invoice,  the  court  held,  in  an  action  for  their  price,  that  parol  evidence 
was  admissible  to  show  that  the  goods  were  really  supplied  on  a  credit, 
which  had  not  expired  at  the  commencement  of  the  suit  [g).  So, 
where  a  plaintiff  had  bought  and  paid  for  a  horse  on  a  verbal  warranty 
by  the  defendant,  and  shortly  after  the  purchase  was  completed,  the 
defendant  gave  him  a  paper  in  the  following  form: — "Bought  of 
A.  B.,  a  horse  for  £7 — A.  B." — the  court,  in  an  action  for  breach  of 
warranty,  held  that  the  plaintiff  might  prove  the  warranty  by  parol 
evidence,  as  the  paper  appeared  to  have  been  meant  merely  as  a 
memorandum  of  a  transaction,  or  an  informal  receipt  for  the  money, 
and  not  as  containing  the  terms  of  the  contract  itself  Qi).  So,  where 
a  person,  after  having  agreed  to  hire  a  horse,  had  given  the  owner  a 
card,  on  which  he  had  written  in  pencil,  "  six  weeks  at  two  guineas, 

(c)  Woolam  v.  Hearn,  (1802)  7  Ves.  218;  6  E.  E.  113;  Shore  v.  Wilson,  (1842) 
9  CI.  &  Fin.  540;  57  E.  E.  2;  Stackpole  v.  Arnold,  (1814)  11  Mass.  31.  And  see 
Bank  of  Australia  v.  Palmer,  [1897]  A.  C.  540;  66  L.  J.  P.  C.  105. 

(d)  See  ante,  §§  96,  845. 

(e)  But  perhaps  so  far  as  (e.g.,  in  a  bill  of  lading)  it  is  evidence  of  a  contract 
it  cannot  be  contradicted.  See  Stratton  v.  Rastall,  (1788)  2  T.  E.  366;  Aimer  v. 
George,  (1808)  1  Camp.  392;  and  American  authorities  collected  in  Greenleaf  on 
Ev.  (15th  ed.)  §  305. 

(/)  Farrar  v.  Hutchinson,  (1839)  9  A.  &  E.  341,  643;  8  L.  J.  Q.  B.  107;  Skaife  v. 
Jackson,  (1824)  3  B.  &  C.  421;  3  L.  J.  (O.S.)  K.  B.  43;  Lee  v.  Lanes.  S  Yorks.  By., 
(1871)  L.  E.  6  Ch.  527;  Wallace  v.  Kelsall,  (1840)  7  M.  &  W.  273,  274;  10  L.  J.  Ex. 
12 ;  56  E.  E.  707 ;  Fuller  v.  Crittenden,  (1832)  9  Conn.  406  (Am.)  :  a  fortiori  other 
modes  of  payment  may  be  shown,   although  the  bill-head  of  the   account  rendered 

says  :  "  All  bills  to  be  paid  to and  receipted  by  him  "  ■  Kershaw  v.  Kershaw, 

(1875)  119  Mass.  (Am.). 

(3)  Lockett  V.  Nicklin,  (1848)  2  Ex.  93;  76  E.  E.  502.     See  §  1151,  post. 

ih)  Allen  v.  Pink,  (1838)  4  M.  &  W.  140;  7  L.  J.  Ex.  206;  61  E.  E.  503. 
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W.  H.,"  the  owner  was  allowed  to  prove  by  parol  evidence,  not 
indeed  a  different  time  of  hiring  or  a  larger  rate  of  payment  than  those 
stated  in  the  memorandum,  but  an  additional  term  of  the  contract, 
namely,  that  all  accidents  occasioned  by  the  shying  of  the  horse  should 
be  at  the  risk  of  the  hirer  (i).  Again,  in  the  sale  of  a  chattel  under  the 
value  of  £10,  an  auctioneer  is  not  bound  by  the  description  of  the 
article  contained  in  the  unsigned  printed  catalogue;  but  if,  when  the 
article  was  put  up  to  auction,  he  publicly  stated  in  the  hearing  of  the 
purchaser  that  the  description  was  incorrect,  he  will  be  entitled  to  a 
verdict  for  the  price  on  giving  parol  proof  of  such  statement  (k). 

§  1135.  Having  thus  pointed  out  the  class  of  written  instruments 
to  which  the  rule  applies,  it  may  next  be  observed  that  the  rule  does 
not  prevent  parties  to  a  written  contract  from  proving  that,  either 
contemporaneously  or  as  a  preliminary  measure,  they  had  entered  into 
a  distinct  oral  agreement  on  some  collateral  matter  (i).  Still  less  does 
the  rule  exclude  evidence  of  an  oral  agreement  (m),  which  constitutes 
a  condition  precedent  on  which  the  performance  of  the  written  agree- 
ment is  to  depend  (w).  Again,  the  rule  is  not  infringed  by  the  admis- 
sion of  parol  evidence,  under  proper  pleading,  showing  that  the 
instrument  is  altogether  void,  or  that  it  never  had  any  legal  existence 
or  binding  force,  either  by  reason  of  forgery  or  fraud,  or  for  the 
illegality  of  the  subject-matter,  or  for  want  of  due  execution  and 
delivery  (o).  For  instance, — to  illustrate  the  last  ground  of  invalidity 
iirst — it  may  be  shown  by  parol  evidence,  either  that  an  instrument, 
apparently  executed  as  a  deed,  had  really  been  delivered  simply  as  an 

(i)  Jejfery  v.  Walton,  (1816)  1  Stark.  267.    For  other  instances,  see  ante,  §  406. 

(k)  Eden  v.  Blahe,  (1845)  13  M.  &  W.  614;  14  L.  J.  Ex.  194;  67  E.  E.  757. 
As  to  examinations  of  prisoners,  see  ante,  §§  893,  894. 

(l)  Lindley  v.  Lacey,  (1864)  17  G.  B.  (N.S.)  578;  142E.  B.  525  ;  34  L.  0".  C.  P.  7  ; 
Morgan  v.  Griffith,  (1871)  L.  E.  6  Ex.  70;  40  L.  J.  Ex.  46.  See  post,  §  1147;  also 
Brady  v.  Oastler,  (1864)  8  H.  &  C.  112;  33  L.  J.  Ex.  300;  140  E.  E.  338;  Malpas  v. 
London  >i  S.  W.  By.,  (1866)  L.  E.  1  C.  P.  336;  35  L.  J.  C.  P.  166.  Thus  where  a 
lease  contains  no  reference  to  the  drainage,  evidence  was  admitted  to  prove  a 
collateral  warranty  that  the  drains  were  in  good  order  :  De  Lassalle  v.  Guildford, 
[1901]  2  K.  B.  215;  70  L.  J.  K.  B.  533;  but  such  evidence  is  not  admissible  to 
enlarge  the  scope  of  a  warranty  which  is  contained  in  the  written  contract;  Lloyd  v. 
Sturgeon  Falls  Pump  Co.,  (1901)  85  L.  T.  162.  An  oral  stipulation  that  an 
instrument  is  not  to  become  binding  unless  and  until  some  stipulation  be  first  fulfilled 
may  always  be  shown.  See  Lindley  v.  Lacey,  supra;  Wallace  v.  Littell,  (1861) 
11  C.  B.  (N.S.)  369;  31  L.  J.  C.  P.  100;  132  E.  E.  591;  Morgan  v.  Griffith,  supra. 
Where  an  instrument  is  not  formal,  it  may  often  be  shown  that  some  additional 
and  supplementary  agreement  was  made  contemporaneously  with  the  principal  one. 
See  supra,  §  1134;  and  Greenleaf  on  Ev.  (15th  ed.)  §  304,  and  notes. 

(m)E.g.,  that  a  bill  or  mortgage  was  only  to  stand  as  security  for  certain 
moneys,  or  otherwise  to  show  the  real  nature  of  a  transaction.  See  Trench  v.  Doran, 
(1887)  20  L.  E.  Ir.  338. 

(n)  Lindley  v.  Lacey,  supra. 

(o)  Gun  v.  Mc  Car'thy,  (1834)  13  L.  E.  Ir.  304;  Collins  v.  Blantern,  (1766) 
2  Wils.  341 ;  1  Smith,  L.  C.  412,  and  cases  there  cited  in  the  notes ;  Paxton  v.  Popham, 
(1808)  9  East,  421. 
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escrow  (p),  or  that  a  document  signed  as  an  agreement,  had  not  been 
intended  by  the  parties  to  operate  as  a  present  contract,  but  that  it 
was  meant  to  be  conditional  on  the  happening  of  an  event  which  had 
never  occurred  (g).  Fraud  practised  by  the  party  seeking  the  remedy 
upon  him  against  whom  it  is  sought,  and  in  that  which  is  the  subject- 
matter  of  the  action  or  claim,  is  universally  held  fatal  to  his  title. 
"  The  covin,"  says  Lord  Coke,  "  doth  suffocate  the  right." 

§  1136.  It  matters  not,  in  this  respect,  whether  the  foundation  of 
the  claim  be  a  record  (r),  a  deed,  or  a  writing  without  seal;  for  m 
either  case  the  instrument  will  be  void— or,  to  speak  more  correctly, 
will  be  voidable  at  the  option  of  the  injured  party  (s) — if  obtained  by 
fraud,  and  the  fraud  may  be  established  by  parol  evidence  (t).  Thus, 
if  a  person  has  been  induced  by  verbal  fraudulent  statements  to  enter 
into  a  written  contract  for  the  purchase  of  a  house,  a  ship,  or  the 
like,  it  is  competent  for  him,  in  an  action  for  a  deceitful  representa- 
tion, to  prove  the  fraud  by  evidence  aliunde,  though  the  written 
contract  or  the  deed  of  conveyance  is  silent  on  the  subject  to  which 
the  fraudulent  representations  refer  (u).  So,  the  representation  of  a 
vendor  respecting  some  particular  quality  of  the  article  sold,  may  be 
given  in  evidence,  if  the  purchaser  ha^  thereby  been  fraudulently 
prevented  from  discovering  a  fault  which  the  vendor  knew  to  exist  (v). 
The  declarations,  too,  of  a  testator  are  admissible  to  show  his  inten- 
tions, if  the  will  be  impeached  on  the  ground  of  fraud,  circumvention, 
or  forgery  (a;);  and  similar  evidence  will  be  received  with  the  view  of 
rebutting    the    presumption,    that    an    alteration,    or    interlineation, 

(p)  London  Freehold  and  Leasehold  Property  Co.  v.  Suffield,  [1897]  2  Ch.  608; 
66  L.  J.  Ch.  790;  Pattle  v.  Hornibrook,  [1897]  1  Ch.  25;  66  L.  J.  Ch.  Hi;  Murray  v. 
Ld.  Stair,  (1823)  2  B.  &  C.  82 ;  26  E.  E.  282. 

(3)  Pym  V.  Campbell,  (1856)  25  L.  J.  Q.  B.  277;  6  B.  &  B.  370;  106  E.  E.  632; 
Davis  V.  Jones,  (1856)  17  C.  B.  626;  25  L.  J.  C.  P.  91;  104  E.  E.  819.  See  also 
Wallis  V.  Littell,  (1861)  31  L.  J.  C.  P.  100;  11  C.  B.  (N.S.)  369;  132  E.  E.  591; 
Rogers  v.  Hadley,  (1863)  32  L.  J.  Ex.  241;  133  E.  E.  652;  Gudgen  v.  Besset, 
(1856)  6  B.  &  B.  986;  26  L.  J.  Q.  B.  36;  106  E.  E.  899.  The  same  doctrine  applies 
to  wills,  though  it  must  be  used  with  very  great  caution;  Lister  v.  Smith,  (1863) 
33  L.  J.  P.  &  M.  29 ;  3  Sw.  &  Tr.  282. 

(t)  See  post,  §  1713. 

(s)  Urquhart  v.  Macpherson,  (1878)  3  App.  Cas.  831;  Clarke  v.  Dickson,  (1858) 
E.  B.  &  E.  148;  27  L.  J.  Q.  B.  223;  113  E.  E.  583. 

(t)  Tait,  Ev.  327,  328;  Buckler  v.  Millerd,  (1689)  2  Ventr.  107;  Filmer  v.  Gott, 
(1774)  4  Bro.  P.  C.  230;  Robinson  v.  Ld.  Vernon,  (1859)  29  L.  J.  C.  P.  135;  7  C.  B. 
N.  S.  231;  121  E.  E.  472;  Rogers  v.  Hadley,  supra;  Taylor  v.  Weld,  (1809) 
5  Mass.  116;  Franchot  v.  Leach,  (1826)  5  Cowen  508;  Dorr  v.  Munsell,  (1816) 
18  Johns.  431;  Morton  v.  Chandler,  (1831)  8  Greenl.  9;  Com.  v.  Bullard,  (1812) 
9  Mass.  270. 

(u)  Dobell  V.  Stephens,  (1825)  3  B.  &  C.  623;  3  L.  J.  (O.S.)  K.  B.  89; 
27  E.  E.  441;  Wright  v.  Crookes,  (1840)  1  Scott,  N.  E.  685,  698;  56  E.  E.  587; 
Hotson  V.  Browne,  (1860)  30  L.  J.  C.  P.  106;  9  C.  B.   (N.S.)  442;  127  E.  E.  713. 

(v)  Kain  v.  Old,  (1824)  2  B.  &  C.  634;  2  L.  J.  (O.S.)  K.  B.  102;  26  E.  E.  497. 

(x)  Doe  V.  Hardy,  (1836)  1  M.  &  Eob.  525;  42  E.  E.  820;  Doe  v.  Allen,  (1799) 
8T.  E.147. 
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§§    1136 1138.]         WANT  OF  CONSIDERATION  PROVABLE   BY  PAROL. 

apparent  on  the  face  of  the  will,  was  made  after  its  execution  (y). 
For  this  last  purpose,  however,  the  declarations  of  the  testator  must 
have  been  made  before  the  writing  was  executed,  though  it  matters 
not  whether  the  instrument  be,  or  be  not,  a  holograph  will  (a). 

§  1137  (a).  Parol  evidence  may  also,  under  a  proper  pleading,  be 
ofiered  to  show  that  the  contract  was  made  for  the  furtherance  of 
objects  forbidden,  either  by  statute,  or  by  common  law  (b);  or  that 
the  writing  was  obtained  by  improper  means,  such  as  duress  (c) ;  or 
that  the  party  was  incapable  of  contracting  by  reason  of  some  legal 
impediment,  such  as  infancy,  coverture  (d),  idiotcy,  insanity,  or 
intoxication  (e) ;  or  that  the  instrument  came  into  the  hands  of  the 
plaintiff  without  any  absolute  and  final  delivery  by  the  obligor  or  party 
charged  (/). 

§  1138.  The  want  or  failure  of  consideration  may  also  be  proved 
by  parol  evidence,  showing  that  the  written  agreement  is  not 
binding  (g) ;  unless  it  be  under  seed,  which,  in  the  absence  of  fraud,  is 
conclusive  evidence  of  a  sufficient  consideration  (h),  and  is  strong  pre- 
sumptive evidence  that  the  consideration  stated  is  the  true  considera- 
tion (?').  But,  if  no  consideration,  or  a  mere  nominal  consideration,  be 
stated  in  a  deed,  the  party  will  be  allowed  to  prove  a  real  substantial 
consideration  by  extrinsic  evidence  (k) ;  and  if  the  deed  is  expressed  to 
be  made  "for  divers  good  considerations,"    it    may  be    averred  and 

(y)  Doe  V.  Palmer,  (1851)  16  Q.  B.  747 ;  20  L.  J.  Q.  B.  367  ;  83  E.  E.  716 ; 
In  re  Duffy,  (1871)  I.  E.  5  Eq.  506;  Dench  v.  Dench,  (1877)  46  L.  J.  P.  &  M.  13; 

2  P.  D.  60. 

(z)  Id.  See  In  re  Hardy,  (1861)  30  L.  J.  P.  &  M.  142;  Staines  v.  Stewart, 
(1862)  31  L.  J.  P.  &  M.  10;  2  Sw.  &  Tr.  320;  In  re  Ripley,  (1858)  1  Sw.  &  Tr.  268; 
Johnson  v.  Lyford,  (1868)  L.  E.  1-P.  &  D.  546;  37  L.  J.  P.  &  M.  65. 

(a)  Gr.  Et.  §  284,  in  part. 

(b)  Collins  V.  Blantern,  (1766)  2  Wils.  347;  Benyon  v.  Nettlefold,  (1850)  3  Mac. 
&  G.   91;   20  L.   J.   Ch.   186;   87  E.   E.   25;   see   also  Biggs  v.    Lawrence,    (1789) 

3  T.  E.  454;  1  E.  E.  740;  Waymell  v.  Beed,  (1794)  5  T.  E.  600 ;  2  E.  E.  675;  Doe  v. 
Ford,  (1835)  3  A.  &  E.  649;  Sinclair  v.  Stevenson,  (1824)  1  C.  &  P.  582;  3  L.  J. 
C.  P.  61 ;  Norman  v.  Cole,  (1800)  3  Esp.  253. 

(c)  2  Inst.  482,  483;  B.  N.  P.  172;  5  Com.  Dig.,  Plead.  2,  W.  18—23.  In 
practice,  where  there  is  a  conflict  of  testimony,  it  is  often  very  difficult  to  estabhsh 
that  a  written  contract,  apparently  complete,  never  really  became  a  binding  one, 
because  it  was  not  intended  by  the  parties  to  be  so  until  a  condition  precedent,  which 
is  only  shown  by  oral  evidence,  had  been  fulfilled. 

(d)  2  Inst.  482,  483;  B.  N.  P.  172 ;  5  Com.  Dig.,  Plead.  2,  W.  18—23. 

(e)  B.  N.  P.  172;  Barrett  v.  Buxton,  (1826)  2  Aik.  167  (Am.). 

(/)  B.  N.  P.  172;  Clark  v.  Gifford,  (1833)  10  Wend.  310;  U.  S.  v.  Leifler,  (1887) 
11  Pet.  86. 

ig)  Foster  v.  Jolly  (1835)  1  Cr.  M.  &  E.  707;  4  L.  J.  Ex.  65;  40  E.  E.  685; 
Solly  V.  Hinde,  (1834)  2  0.  &  M.  616;  3  L.  J.  Ex.  161;  39  E.  E.  830;  Abbott  v. 
Hendricks,  (1840)  1  Man.  &  G.  791,  794—796;  10  L.  J.  C.  P.  51;  66  E.  E.  542; 
ante,  §  1023. 

(h)  Ante,  §  86. 

(i)  Barton  v.  Bank  of  New  South  Wales,  (1890)  15  App.  Cas.  379. 

(k)  Liefchild's  Case,  (1865)  L.  E.  Eq.  231;  Peacock  v.  Monk,  (1748)  1  Ves  Sen. 
128. 
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proved  by  parol  that  the  bargainee  gave  money  for  his  bargain  (l). 
The  onus,  however,  of  proving  the  consideration  will,  in  such  a  case, 
lie  on  the  party  claiming  under  the  deed;  for  the  mere  statement  in 
the  operative  part  of  an  instrument  that  it  was  made  for  good  and 
valuable  consideration  will  not  suffice  to  raise  a  presumption,  as 
aga,inst  parties  disputing  the  validity  of  the  deed,  that  any  substantial 
consideration  has  ever  in  fact  been  given  (m).  When  an  instrument 
even  under  seal  specifies' any  particular  consideration,  as,  for  instance, 
love  and  affection,  and  omits  all  mention  of  any  other  consideration, 
extrinsic  proof  of  another  can  in  general  be  given,  unless  upon  the 
construction  of  the  deed  the  consideration  stated  must  be  understood 
to  be  the  only  consideration,  so  that  proof  of  any  other  consideration 
would  contradict  the  deed  (?(). 

§  1139.  Parol  evidence  will  be  admitted  in  a  suit  for  rescission  or 
rectification  to  contradict  or  vary  a  writing,  where,  by  some  mistake 
in  fact  (o),  it  speaks  a  different  language  from  what  the  parties 
intended;  and  where,  consequently,  it  would  be  unconscientious  or 
unjust  to  enforce  it  against  either  party  according  to  its  expressed 
terms.  In  all  cases,  however,  of  this  kind,  the  party  seeking  relief 
undertakes  a  task  of  great  difficulty,  since  the  court  will  not  interfere, 
unless  it  be  clearly  convinced  by  the  most  satisfactory  evidence,  first, 
that  the  mistake  complained  of  really  exists,  and  next,  that  it  is  such 
a  mistake  as  ought  to  be  corrected  (p).  A  plaintiff  may  seek  this 
equitable  relief  by  commencing  an  action,  either  to  reform  the  writing 
— in  which  event  it  will  be  necessary,  except  under  very  special 
circumstances  (g),  and  except  when  he  establishes  fraud  or  misrepre- 
sentation amounting  to  fraud  on    the    part  of    the    defendant    (r),  to 

(I)  2  Ph.  Ev.  353;  Tull  v.  Parlett,  (1829)  M.  &  M.  472;  31  E.  K.  751,  cer 
Tindal,  C.  J. 

(m)  Kelson  v.  Kelson,  (1853)  10  Hare  385. 

(n)  Frith  V.  Frith,  [1906]  A.  C.  at  p.  258;  75  L.  J.  P.  C.  50;  approving 
Clifford  V.  Turrell,  (1841)  1  Y.  &  C.  C.  C.  188;  14  L.  J.  Ch.  390;  57  E.  E.  275. 
It  is  thought  that  the  rule  as  stated  in  these  authorities  must  be  taken  to  prevail 
over  the  earlier  cases  which  formerly  laid  down  the  contrary.  See  Peacock  v. 
Monk,  (1748)  1  Ves.  sen.  128;  cited  by  Alderson,  B.,  in  Gale  v.  Williamson,  (1841) 
8  M.  &  W.  408;  10  L.  J.  Ex.  446;  58  E.  E.  749.  As  to  instruments  not  under  seal, 
see  In  re  Barnstaple  Second  Annuity  Society,  (1884)  50  L.  T.  424.  See  also  Filmer  v. 
Goft,  (1774)  7  Bro.  P.  C.  70;  cited  in  R.  v.  Scammonden,  (1789)  3  T.  E.  475; 
i  E.  E.  752 ;  Pott  v.  Todhunter,  (1845)  2  Coll.  76. 

(o)  See  Hunt  v.  Rousmanier,  (1823)  8  Wheat.  211,  et  seq. ;  Price  v.  Ley,  (1868) 
4  Giff.  235;  32  L.  J.  Ch.  530;  141  E.  E.  186. 

(p)  M.  of  Townsend  v.,  Strangroom,  (1801)  6  Ves.  339;  Mortimer  v.  Shortall, 
(1842)  2  Dr.  &  War.  871;  59  E.  R.  730;  Bold  v.  Hutchinson,  (1855)  5  De  Gex, 
M.  &  G.  558;  25  L.  J.  Ch.  508;  104  E.  E.  196;  Wright  v.  Goff,  (1856)  22  Beav.  207, 
214;  25  L.  J.  Oh.  818;  111  E.  E.  330;  Ashhurst  v.  Mill,  (1848)  7  Hare  502; 
18  L.  J.  Ch.  129,  133;  82  E.  E.  214;  Gillespie  v.  Moon,  (1817)  2  Johns  585; 
MacGormack  v.  MacCormack,  (1876)  1  L.  E.  Ir.  119;  Welman  v.  Welman,  (1880) 
15  Ch.  D.  570. 

(g)  Lovesy  v.  Smith,  (1880)  15  Qh.  D.  655;  49  L.  J.  Ch.  800. 

>)  May  V.  Piatt,  [1900]  1  Ch.  616;  69  L.  J.  Ch.  357. 
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satisfy  tlie  court  that  the  mistake  was  made  on  both  sides  (s);  or  to 
rescind  the  instrument — in  which  case,  though  conclusive  proof  of 
error  or  surprise  on  the  plaintifi's  part  alone  may  sufiSce  (t),  it  must 
appear  that  the  mistake  was  one  of  vital  importance  (it).  In  either  of 
these  cases,  if  the  defendant  denies  the  case  as  set  up  by  the  plaintiff, 
and  the  latter  simply  relies  on  the  verbal  testimony  of  witnesses,  and 
has  no  documentary  evidence  to  adduce — such,  for  instance,  as  a 
rough  draft  of  the  agreement,  the  written  instructions  for  preparing  it, 
or  the  like — the  plaintiff's  position  will  be  well-nigh  desperate;  though 
even  here,  as  it  seems,  the  parol  evidence  may  be  so  conclusive  in  its 
character  as  to  justify  the  court  in  granting  the  relief  prayed  (v). 

§  1140.  A  defendant,  also,  against  whom  a  specific  performance 
of  a  written  agreement  is  sought,  may  insist  upon  the  mistake,  and 
may  establish  its  existence  by  parol  evidence,  because  he  may  rely 
on  any  matter  which  shows  it  to  be  inequitable  to  enforce  the  con- 
tract (a;).  But  here  an  artificial  distinction  must  be  noticed,  which 
has  been  recognised  as  undoubted  law  in  the  British  Courts,  and 
which  is  this :  that  though  parol  evidence  may  be  received  against  a 
plaintiff  seeking  a  specific  performance,  it  will  be  inadmissible  in  his 
favour;  or,  in  other  words,  the  courts  will  not  receive  parol  evidence 
on  the  part  of  a  plaintiff  to  rectify  a  written  agreement,  of  which  he 
seeks  a  specific  execution  {y).    The  authorities  for  this  doctrine,  before 

(s)  Mortimer  v.  Shortall,  supra;  Murray  v.  Parker,  (1854)  19  Beav.  305;  105 
E.  E.  153;  Rooke  v.  Ld.  Kensington,  (1856)  2  K.  &  J.  753;  25  L.  J.  Ch.  79S; 
110  R.  E.  456;  Bentley  v.  Mackay,  (1862)  4  De  G.  P.  &  J.  279;  135  R.  E.  145; 
Sells  V.  Sells,  (1860)  29  L.  J.  Ch.  500;  1  Dr.  &  Sm.  42;  Fowler  v.  Fowler,  (1859) 
4  De  G.  &  J.  260;  124  E.  E.  234;  Elwes  v.  Elwes,  (1861)  3  De  G.  ¥.  &  J.  667; 
130  R.  E.  289;  Bradford  v.  Romney,  (1862)  30  Beav.  431,  438;  132  E.  E.  342; 
Gray  v.  Boswell,  (1862)  13  Ir.  Cli.  E.  77 ;  Fallon  v.  Robins,  (1865)  16  id.  422.  See 
Bloomer  v.  Spittle,  (1872)  L.  E.  13  Eq.  427;  41  L.  J.  Ch.  369. 

(t)  Mortimer  v.  Shortall,  supra;  Murray  v.  Parker,  supra;  Rooke  v.  Ld.  Ktnsin}- 
ton,  supra;  Bentley  v.  Mackay,  supra;  Sells  v.  Sells,  supra;  Fowler  v.  Fowh"-,  sufru; 
Elwes  V.  Elwes,  supra;  Bradford  v.  Romney,  supra;  Gray  v.  Boswell,  supr-i;  Falion  v. 
Robins,  supra.     See  Harris  v.  Pepperell,  (1867)  5  Bq.  1. 

(u)  Story,  Bq.  Jur.  §  144,  n. 

(o)  Mortimer  v.  Shortall,  supra;  Alexander  v.  Crosbie,  (1835)  Lloyd  &  G.  150; 
46  E.  E.  183;  M.  of  Townsend  v.  Strangroom,  (1801)  6  Ves.  339;  5  E.  E.  312; 
Gillespie  v.  Moon,  supra;  Lovesy  v.  Smith,  supra. 

(x)  1  Story,  Bq.  Jur.  §  161;  2  id.  §  770;  M.  of  Townsend  v.  Strangroom, 
supra;  Davies  v.  Fitton,  (1842)  2  Dr.  &  W.  232;  90  E.  E.  885;  Wood  v.  Scarth, 
(1855)  2  K.  &  J.  33;  110  E.  E.  88;  Webster  v.  Cecil,  (1861)  30  Beav.  62;  132  E.  E. 
185;  Manser  v.  Back,  (1848)  6  Hare  443;  77  E.  E.  187;  Howard  v.  Wright,  (1823) 
2  Coop.  114;  1  L.  J.  (O.S.)  Ch.  94;  24  E.  E.  169;  Squire  v.  Campbell,  (1836)  id.  114; 
6  L.  J.  Ch.  41;  43  E.  E.  231.  See  Carpenter  v.  Providence  Washington  Ins.  Co., 
(18461  4  Howard  S.  Ct.  E.  222  (Am.). 

iy)  Davies  v.  Fitton,  supra;  M.  of  Townsend  v.  Strangroom,  supra;  Woolam  v. 
Hearne,  (1802)  7  Ves.  211;  6  E.  E.  113;  Higginson  v.  Clowes,  (1808)  15  Ves.  516; 
10  E.  E.  112;  Clowes  v.  Higginson,  (1813)  1  V.  &  B.  375;  12  E.  E.  284;  Rich  v. 
Jackson,  (1794)  4  Br.  C.  C.  514;  Clinan  v.  Cooke,  (1802)  1  Sch.  &  Lef.  38;  9  E.  E.  3; 
Att.-Gen.  v.  Sitwell,  (1835)  1  Y.  &  C.  559,  583;  Squire  v.  Campbell,  supra.  See, 
however,  M'Cormack  v.  M'Cormack,  (1876)  1  L.  E.  Ir.  119;  Gun  v.  McCarthy, 
(1884)  13  L.  E.  Ir.  304. 
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the  Judicature  Act,  were  not  entirely  uniform  {yy),  whilst  in  America 
it  was  emphatically  challenged  by  Chancellor  Kent  (z)  and  Mr.  Justice 
Story  (a).  Since  the  Judicature  Act,  1873  (see  sec.  24,  sub-sec.  7), 
two  actions  have  been  entertained  for  the  reformation  of  contracts, 
and  for  the  specific  performance  of  such  reformed  contracts  in  cases 
in  which  the  Statute  of  Frauds  did  not  create  a  bar  (a-a).  But 
Notwithstanding  these  cases  the  question  whether  the  doctrine  has 
survived  the  Judicature  Act  must  apparentely  be  regarded  as  still 
controversial  (aaa). 

§  1141  (b).  The  rule  under  discussion  does  not  exclude  verbal 
evidence,  when  adduced  to  prove  that  the  written  agreement  has 
been  totally  waived  or  discharged.  If,  indeed,  the  agreement  be  by 
deed,  it  can  only  be  entirely,  or  eveij  partially,  dissolved  by  an  in- 
strument of  an  equally  solemn  character;  for  the  maxim  of  law  is 
well  established,  that  unumquodque  ligamen  dissolvitur  eodem 
ligamine  quo  et  ligatur  (c).  Therefore,  where  to  an  action  of  covenant 
for  non-payment  of  money,  the  defendant  pleaded  a  parol  discharge 
in  satisfaction  of  all  demands,  the  court  held,  upon  demurrer,  that 
the  covenant  could  not  be  discharged  without  a  deed  (d).  A  similar 
decision  was  pronounced  at  law  on  a  rule  obtained  by  the  plaintifiE  for 
judgment  non  obstante  veredicto,  in  a  case  where  an  action  had 
been  brought  by  a  landlord  against  his  tenant,  on  a  covenant  by  the 
latter  to  yield  up,  at  the  expiration  of  the  term,  all  erections  set  up 
during  the  tenancy ;  the  defendant  having  obtained  a  verdict  on  a 
plea  stating  an  agreement  between  the  parties,  that,  if  the  defendant 
built  a  greenhouse  on  the.  premises,  he  should  be  at  liberty  to 
remove  it  (e).     But  since  the  Judicature  Acts  the  rights  of  the  parties 

(yy)  See  Fry  on  Specific  Performance,  5th  ed.,  §  816. 

(z)  Keisselbrack  v.  Livingstone,  (1819)  4  Johns.  144,  148,  149. 

(o)  1  Story,  Eq.  Jur.  §  161,  and  n.  Those  who  require  further  information  on 
this  subject  are  referred  to  Sug.  V.  &  P.  124-128;  1  Story,  Eq.  Jur.  §§  152—161 ;  Gresl. 
Bv.  205—209.     Fry  on  Specific  Performance,  6th  ed.,  §§  814^818. 

(aa)  Olley  v.  Fisher,  (1886)  34  C.  D.  367;  56  L.  J.  Ch.  208  (North,  J.),  and 
Shrewsbury  and  Talkot  Cab,  Sc,  Co.  v.  Shaw,  (1890)  89  Law  Times  Jo.  274  (Kay,  J.). 

(aaa)  See  May  v.  Piatt,  [1900]  1  Ch.  616,  at  pp.  621,  622;  69  L.  J.  Ch.  357; 
(Farwell,  J.) ;  Thompson  v.  Hickman,  [1907]  1  Ch.  550;  76  L.  J.  Ch.  254  (Neville,  J.). 

(b)  Gr.  Ev.  §  302,  in  part,  as  to  first  five  lines. 

(c)  2  lust.  360;  Wing.  Max.  68—72;  Story,  Agen,  §  49;  Fowell  v.  Forrest,  (1669) 
2  Wms.  Saund.  47fE,  47gg;  Harris  v.  Goodwyn,  (1841)  2  Man.  and  G.  405;  10  L.  J. 
C.  P.  62;  Doe  v.  Gladwin,  (1845)  6  Q.  B.  953,  962;  14  L.  J.  Q.  B.  189;  66  E.  E.  611; 
Rawlinson  v.  Clarke,  (1845)  14  M.  &  W.  187,  192 ;  14  L.  J.  Ex.  364. 

(d)  Rogers  v.  Payne,  (1768)  2  Wils.  376,  recognised  in  West  v.  Blakeway, 
(1841)  2  Man.  &  G.  751;  10  L.  J.  C.  P.  173;  58  E.  E.  563;  Cordwent  v.  Hunt, 
(1818)  8  Taunt.  596;  20  E.  E.  578.  See  Spence  v.  Healey,  (1853)  8  Ex.  668; 
22  L.  J.  Ex.  249;  91  E.  E.  696;  May.  of  Berwick  v.  Oswald,  (1853)  1  E.  &  B.  295; 
22  L.  J.  Q.  B.  129;  93  E.  E.  141;  Thames  Iron  Works  Co.  v.  Royal  Mail 
St.  Packet  Co.,  (1862)  13  C.  B.  (N.S.)  358;  31  L.  J.  C.  P.  169;  134  E.  E.  569. 

(e)  West  V.  Blakeway,  supra.  But  see  CoH  v.  Ambergate,  &c..  By.,  (1851) 
17  Q.  B.  127, 145, 146;  20  L.  J.  Q.  B.  460;  85  E.  E.  369. 

783 


§§    1141,    1143.]    WAIVER  OR  DISCHARGE  OF   AGREEMENT   BY  PAROL. 

would  have  to  be  adjusted  upon  the  principles,  which,  previou's  to 
those  Acts,  would  have  been  applied  by  courts  of  equity  (/).  It  used 
to  be  regarded,  at  common  law,  as  an  indifferent  matter,  whether 
the  agreement  in  discharge  of  the  deed  were  in  writing  or  merely 
verbal,  or  whether  it  were  executory  or  executed;  and,  therefore, 
if  an  act  was  required  by  deed  to  be  done  within  a  certain  time, 
evidence  could  not  be  given  to  show  that  the  period  was  extended 
by  some  instrument  not  under  seal,  and  that  the  act  was  performed 
within  the  time  so  extended  {gi).  In  this  latter  event,  however, 
the  courts  would  perhaps  on  equitable  grounds  now  grant  relief  {h); 
at  least,  if  it  could  be  shown  that  the  licence  to  extend  the  time 
was  founded  on  some  good  consideration   (/). 

§  1142,  As  the  doctrine  just  stated  has  nothing  to  do  with  the 
general  rule  under  discussion,  but  rests  entirely  on  the  solemn 
nature  of  deeds,  any  obligation  by  writing,  which  is  not  under  seal, 
may,  in  the  absence  of  statutory  interference,  be  either  totally  or 
partially  dissolved  before  breach,  by  a  subsequent  oral  agreement; 
or,  to  adopt  the  language  of  Lord  Denman  in  Goss  v.  Lord  Nugent  (k), 
After  an  agreement  has  been  reduced  into  writing,  it  is  competent 
to  the  parties,  at  any  time  before  breach  of  it,  by  a  new  contract 
not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul  the 
former  agreement,  or  in  any  manner  to  add  to,  or  subtract  from,  or 
vary,  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract, 
which  is  to  be  proved,  partly  by  the  written  agreement,  and  partly 
by  the  subsequent  verbal  terms,  engrafted  upon  what  will  be  thus 
left  of  the  written  agreement." 

§  1143.  With  respect  to  those  cases  where  a  writing  is  by  statute 
made  necessary  to  the  validity  of  an  agreement,  the  rule  is  different. 
Contracts  which  fall  within  section  4  of  the  Statute  of  Frauds  or 
the  4th  section  of  the  Sale  of  Goods  Act,  may  be  wholly  waived  or 
abandoned  by  a  subsequent  oral  agreement,   so  as  to  prevent  either 

(/)  For  the  significance  of  this  general  warning,  reference  may  be  made  to 
Hurst  V.  Picture  Theatres,  Ld.,  [1915]  1  K.  B.  1;  83  L.  J.  K.  B.  1837. 

(g)  Gwynne  v.  Davy,  (1840)  1  Man.  &  G.  857,  871;  56  K.  B.  548;  Littler  v. 
Holland,  (1790)  3  T.  E.  590.  See  Nash  v.  Armstrong,  (1861)  30  L.  J.  C.  P.  286; 
10  C.  B.  (N.S.)  259;  128  E.  E.  702.  See,  also,  Williams  v.  Stern,  (1879)  5  Q.  B.  D. 
409;  49  L.  J.  Q.  B.  663,  questioning  Albert  v.  Grosvenor  Invest.  Co.,  (1867) 
L.  E.  3  Q.  B.  123;  37  L.  J.  Q.  B.  24. 

(h)  Gwynne  v.  Davy,  supra. 

(»)    Williams  v.  Stern,  supra. 

(k)  (1833)  6  B.  &  Ad.  65 ;  2  L.  J.  K.  B.  127 ;  39  R.  E.  392.  By  the  law  of 
Scotland,  no  written  obligation  whatever  can  be  extinguished  or  renounced,  without 
either  the  creditor's  oath,  or  a  writing  signed  by  him.  Tait,  Ev.  325.  Neither  can 
a  written  agreement  be  afterwards  waived  or  varied  by  mere  words ;  though  a 
subsequent  parol  agreement,  accompanied  or  followed  by  part  performance,  will 
suffice  for  that  purpose;  Bargaddie  Coal  Co.  v.    Wark,   (1859)  3  Macq.  H.  L.  467. 
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party  from  recovering  on  the  original  written  contract,  for  the  Acts 
referred  to  do  not  expressly  require  that  the  contracts  in  question 
must  be  in  writing,  but  merely  enact  that,  unless  they  are  so,  no 
action  shall  be  brought  upon  them  (i).  No  general  rule  can  with 
safety  be  laid  down  respecting  the  validity  of  the  oral  dissolution 
of  a  statutory  instrument ;  but,  in  each  case,  the  special  language 
of  the  Act  requiring  the  writing  must  be  duly  considered;  and  in 
several  cases,  as,  for  instance,  in  that  of  a  will,  it  is  clear  law  that  a 
verbal  abandonment  will  not  suffice  (to). 

§  1144.  But  whatever  may  be  the  effect  of  an  oral  dissolution 
of  the  entire  statutory  contract,  thus  much  is  certain,  that  no 
verbal  agreement  to  abandon  it  in  part,  or  to  add  to,  or  modify,  its 
terms,  can  be  received;  for  to  allow  such  contracts  to  be  proved 
partly  by  writing,  and  partly  by  oral  testimony,  would  be  to  let  in 
all  the  mischiefs  which  it  was  the  object  of  the  Legislature  to 
exclude  and  here  it  matters  not  what  term  of  the  written  con- 
tract is  sought  to  be  varied  by  parol,  since  no  distinction  can  be 
drawn  between  the  material  and  immaterial  parts  of  the  contract ; 
but  everything  which  originally  formed  part  of  the  agreement,  in 
regard  to  which  the  parties  are  stipulating,  must  be  deemed  to  be 
material  (n).  The  question  is  whether  there  is  an  intention  in  any 
event  to  rescind  the  first  contract,  independent  of  any  further 
intention  that  may  exist  to  substitute  a  second  contract.  What 
is  essential  is  that  there  should  be  manifest  the  intention  in  any 
event  of  a  complete  extinction  of  the  first  and  formal  contract,  and 
not  merely  the  desire  of  an  alteration,  however  sweeping,  in  terms 
which  still  leave  it  subsisting  (o). 

§  1145    If,  then,   a  written  contract  is  made  for  the  sale,   either 

(Z)  Goss  V.  Ld.  Nugent,  supra;  Morris  v.  Baron,  [1918]  A.  C.  1;  87  L.  J. 
K.  B.  145.  The  rescinding  contract  may  be  expressed  or  implied.  lb. ;  Price  v. 
Dyer,  (1810)  17  Ves.  356;  11  E.  E.  102.  These  dicta  go  far  towards  overruling 
a  contrary  opinion  expressed  by  Ld.  Hardwicke  in  Buckhouse  v.  Crossby,  (1737) 
2  Eq.  Gas.  Ab.  32,  pi.  44,  and  in  Bell  v.  Howard,  (1741)  9  Mod.  305. 

{m.)Ante,  §  1063. 

(n)  Marshall  v.  Lynn,  (1840)  6  M.  &  W.  116;  9  L.  J.  Ex.  126;  55  E.  E.  534; 
Emmet  v.  Dewhirst,  (1852)  21  L.  J.  Ch.  497;  Moore  v.  Campbell,  (1864)  10  Ex. 
323;  23  L.  J.  Ex.  310;  102  E.  E.  604;  Sanderson  v.  Graves,  (1875)  L.  E. 
10  Ex.  234;  Vazey  v.  Rashleigh,  [1904]  1  Ch.  634;  73  L.  J.  Ch.  422;  44  L.  J. 
Ex.  210;  in  Williams  v.  Moss's  Empires,  Lim.,  [1915]  3  K.  B.  242;  84  L.  J. 
K.  B.  1767.  There  was  an  agreement  of  service  in  writing  for  3i  years  (consequently 
within  the  Statute  of  Frauds  as  not  to  be  performed  within  a  year).  When  less 
than  a  year  remained  to  complete  the  period  of  service,  the  mode  of  remuneration 
was  altered  by  parol.  It  was  held  by  the  Divisional  Court,  that  the  parol  altera^ 
tion  could  be  given  effect  to,  the  agreement,  as  altered,  being  no  longer  within  the 
Statute  of  Frauds.  But  in  Morris  v.  Baron,  supra,  the  House  of  Lords  dissented 
from  the  view  of  the  law  upon  which  the  decision  was  based,  and  it  is  thought, 
that  the  decision  itself  must  be  regarded  as  overruled  by  the  last-mentioned  case> 

(o)  Per  Lord  Haldane  in  Morris  v.  Baron,  supra,  at  pp.  18,  19, 
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tjf  goods  above  the  value  of  £10,  or  of  lands,  and  the  writing 
states  a  time  for  the  delivery  of  the  goods,  or  for  the  completion 
of  the  purchase,  no  verbal  agreement  to  substitute  another  day  for 
the  one  originally  agreed  upon  will  be  vaHd  (p),  but  the  origin&l 
contract  may  still  be  enforced  in  its  entirety  (g).  So,  where  a 
vendor  had  contracted  in  writing  to  sell  to  a  purchaser  certain 
lots  of  land,  and  to  make  out  a  good  title  to  them,  the  court 
held,  that,  in  an  action  for  the  purchase-money,  he  was  not  at 
liberty  to  show  a  verbal  waiver  by  the  purchaser  of  his  right  to  a 
good  title  as  to  one  lot;  since  the  effect  of  such  a  waiver  was  to 
substitute  a  partly  oral  contract  for  the  one,  which  the  Statute  of 
Frauds  required  to  be  in  writing  (r).  So,  where  a  master  had  agreed 
by  letter  to  pay  his  clerk  a  yearly  salary,  and  the  contract  was 
necessarily  in  writing,  being  one  which  would  not  be  performed 
within  a  year  from  its  date,  parol  evidence  was  held  to  be  inad- 
missible, when  tendered  to  show  either  a  contemporaneous,  or  a 
subsequent,  verbal  agreement  that  the  salary  should  be  paid 
quarterly,  or  to  prove  the  fact  that  quarterly  payments  had  usually 
been  made  (s).  Again,  if  an  entire  written  agreement  consists  of 
divers  particulars,  some  of  which  are  within,  and  others  without, 
the  operation  of  the  Statute  of  Frauds,  a  verbal  agreement  to  vary 
the  latter  part  in  even  some  trifling  particular,  as,  for  instance, 
to  have  one  valuer  instead  of  two,  cannot  be  received  in  evidence, 
though  that  part  of  the  contract  might,  of  itself,  have  been  good 
without  any  writing  (t).  An  oral  agreement  may  be  a  contract  for 
the  sale  of  goods  within  section  4  of  the  Sale  of  Goods  Act,  not  the 
less  because  it  deals  also  with  matters  other  than  the  sale  of  goods  (u). 

§  1146.  In  applying  this  doctrine  to  testamentary  instruments, 
care  must  be  taken  to  mark  the  distinction  between  the  revocation 

(p)  Stowell  V.  Robinson,  (1837)  3  Bing.  N.  C.  928;  6  L.  J.  C.  P.  326;  43  E.  E. 
861;  Marshall  v.  Lynn,  supra;  Stead  v.  Dawber,  (1839)  10  A.  &  E.  57;  9  L.  J. 
Q.  B.  101;  50  E.  E.  327;  Tyers  v.  Rosedale  and  Ferryhill  Iron  Co.,  (1875)  L.  E.  10 
Ex.  195;  44  L.  J.  Ex.  130.  These  cases  overrule  Cujf  v.  Penn,  (1813)  1  M.  &  S.  21; 
14  E.  E.  384;  Warren  v.  Stagg,  (1787)  cited  in  Littler  v.  Holland,  (1790)  3  T.  E. 
591;  and  Thresh  v.  Rake,  (1794)  1  Esp.  53.  See  Ogle  v.  Ld.  Vane,  (1868)  L.  E.  3 
Q.  B.  272;  37  1..  J.  Q.  B.  77. 

(g)  Noble  v.  Ward,  (1867)  L.  E.  2  Ex.  135;  36  L.  J.  Ex.  91.  See,  also. 
Leather  Cloth  Co.  v.  Hieronimus,  (1875)  L.  E.  10  Q.  B.  140;  44  L.  J.  Q.  B.  54; 
Hickman  v.  Haynes,  (1875)  L.  E.  10  C.  P.  598;  44  L.  J.  C.  P.  358;  Flevins  v. 
Downing,  (1876)  1  C.  P.  D.  220;  45  L.  J.  C.  P.  695. 

(r)  Goss  V.  Ld.  Nugent,  (1833)  5  B.  &  Ad.  58 ;  2  L.  J.  K.  B.  127 ;  39  E.  E.  392. 

(«)  Giraud  v.  Richmond,  (1846)  2  C.  B.  835;  15  L.  J.  C.  P.  180;  69  E.  E.  620; 
Evans  v.  Roe,  (1872)  L.  E.  7  C.  P.  138. 

(t)  Harvey  v.  Grabham,  (1836)  5  A.  &  E.  61,  74;  5  L.  J.  K.  B.  235;  44  E.  E 
374. 

(u)  Morris  v.  Baron,  supra,  in  which  case  the  oral  agreement  in  question,  in 
addition  to  the  sale  of  goods,  contained  terms  of  compromise  of  litigation  between  the 
parties ;  and  in  subsequent  litigation  relating  to  the  sale  of  goods  it  wasi  held  to  be 
a  contract  within  section  4  of  the  Sale  of  Goods  Act. 
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of  a  will,  and  the  ademption,  or,  rather,  the  payment  by  anticipa- 
tion, of  a  legacy;  for  although  a  will  can  be  neither  wholly  nor  partly 
revoked  or  abandoned  by  words,  parol  evidence  is  admissible  to 
establish  either  a  total  or  a  partial  ademption  of  a  legacy,  by  which 
term  the  law  means,  that  the  subject-matter  of  the  legacy  has  been 
aliened  by  the  testator  in  his  lifetime  {v).  Thus,  where  a  testator 
bequeathed  £3,000  to  his  daughter  for  her  separate  use  for  life,  with 
remainder  to  her  children,  and  gave  the  residue  of  his  property  to 
his  son,  it  was  held  by  Vice-Chancellor  Wigram,  in  a  suit  by  the 
children  of  the  daughter  against  the  son,  claiming  to  have  the  legacy 
invested  and  secured  for  their  benefit,  that  the  defendant  might 
show  by  extrinsic  parol  evidence  that,  after  the  date  of  the  will, 
the  testator,  at  his  daughter's  request,  had  paid  her  husband  £500, 
and  had  then  declared  that  this  sum  was  to  be  considered  in  part 
satisfaction  of  the  legacy;  and  that  he  had  expressed  his  determina- 
tion not  to  alter  his  will,  having  been  advised  by  his  solicitor  that  it 
was  unnecessary  to  do  so  (x).  It  will  be  seen  that  the  evidence 
here  admitted  did  not  in  any  way  revoke  or  alter  the  will,  but  simply 
proved  a  transaction,  whereby  the  daughter  had  in  part  received 
her  legacy  by  anticipation;  and  the  declarations  of  the  testator,  being 
contemporaneous  with  the  advance  of  the  money,  were  rightly  con- 
sidered as  part  of  that  transaction. 

§  1147.  It  is  almost  superfluous  to  observe,  that  the  rule  is  not 
infringed  by  proof  of  any  collateral  parol  agreement,  which  does 
not  interfere  with  the  terms  of  the  written  contract,  though  it  may 
relate  to  the  same  subject-matter  (y).  For  instance,  the  fact  that  a 
written  demise  of  an  unfinished  house  has  been  duly  signed,  will 
not  preclude  the  tenant  from  proving  that  at  the  time  of  the  demise 
the  landlord  verbally  agreed  with  him  to  put  the  premises  into 
a  habitable  state  («).  Nor  will  the  fact  of  a  lease  or  agreement  having 
been  signed  preclude  parol  evidence  of  a  collateral  warranty  that  the 
drains  are  in  good  condition  (a),  the  lease  or  agreement  being  silent 
on  the  subject  of  drainage  (b).  Where  parties  have  agreed  for  the 
lease  of  a  house  to  be  built  upon  land  at  a  cost  of  £400,  a  collateral 
agreement  that  if  the  cost  exceeded  £400  the  rent  should  be  pro- 
portionate  to   the   expenditure   has   been   held   to   be  admissible    (c). 

(s)  Harrison  v.  Jackson,  (1877)  7  Ch.  D.  339,  341;  47  L.  J.  Ch.  142. 

(x)  Kirk  V.  Eddowes,  (1844)  8  Hare,  509;  13  L.  J.  Ch.  402;  64  E.  K.  390;  Ferris 
V.  Goodburn,  (1858)  27  L.  J.  Ch.  574;  114  E.  E.  556.  See  Nevin  v.  Drysdale,  (1867) 
36  L.  J.  Ch.  662. 

(y)  ,See  ante,  §  1135. 

(2)  Mann  v.  Nunn,  (1874)  43  L.  J.  C.  P.  241;  Angell  v.  Duke,  (1875>  44  L.  .T. 
Q.  B.  78. 

(a)  De  Lassale  v.  Guildford,  [1901]  2  K.  B.  215 ;  70  L.  J.  K.  B.-533. 

(b)  Lloyd  V.  Sturgeon  Falls  Pump  Co.,  (1901)  85  L.  T.  162. 

(c)  Williams  v.  Jones,  (1887)  36  W.  E.  573. 
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Letters  which  have  passed  during  negotiations  which  have  terminated 
in  a  written  agreement,  are  admissible  to  support  a  collateral  verbal 
agreement  set  up  by  one  of  the  parties  (d).  So  where  parties  to  an 
indenture  of  charter-party  afterwards  agreed  by  parol  to  use  the  ship 
for  a  period  which  was  to  elapse  before  the  charter-party  attached, 
it  was  held  that  this  latter  contract  might  be  enforced  by  action  (e). 
It  would  even  seem,  that,  if  money  be  received  by  a  party,  under 
circumstances  raising  an  implied  promise  to  pay  it  to  another,  or 
under  an  express  promise  so  to  do_,  and  subsequently  a  deed  be 
entered  into  between  these  parties  in  order  to  ascertain  the  amount 
to  be  paid,  an  action  of  simple  contract  can  be  sustained  (/).  But 
if  a  debt  be  secured  by  deed,  the  mere  subsequent  statement  of  an 
account  respecting  it  will  not  justify  the  creditor  in  bringing  an  action 
on  an  account  stated,  but  he  must  still  declare  on  the  specialty,  as 
the  striking  of  a  balance  under  these  circumstances  creates  no 
new  liability  {g'). 

§  1148  (li).  Next,  the  rule  does  not  restrict  the  court  to  the 
perusal  of  a  single  instrument  or  paper ;  for,  while  the  controversy  is 
between  the  original  parties,  or  their  representatives,  all  contempo- 
raneous writings  relating  to  the  same  subject-matter,  are  admissible 
in  evidence,  provided  only  that  they  be  of  equal  solemnity  with  the 
principal  document,  and  that  no  oral  testimony  be  required  for  the 
purpose  of  connecting  them  therewith  (i). 

§  1149  (k).  It  may  further  be  remarked,  that  the  rule  is  applied 
only  in  -suits  between  the  parties  to  the  instrument,  and  their  re- 
presentatives; and  they  alone  are  to  blame  if  the  writing  contains 
what  was  not  intended,  or  omits  what  it  should  have  contained. 
It  cannot  affect  third  persons;  who,  if  it  were  otherwise,  might  be 
prejudiced  by  things  recited  in  the  writings,  contrary  to  the  truth, 
through   the   ignorance,    carelessness,    or   fraud   of   the   parties ;    and, 


(d)  Pearson  v.  Pearson,  (1884)  27  Ch.  D.  149;  54  L.  J.  Ch.  32. 

(e)  White  v.  Parkin,  (1810)  12  Bast,  578;  11  E.  E.  488.  See  Seago  v  Deane, 
(1828)  4  Bing.  459;  6  L.  J.  (O.S.)  C.  P.  66;  29  R.  E.  599;  Fletcher  v.  Gillespie, 
(1826)  3  Bing.  635;  4  L.  J.  C.  P.  202;  Foster  v.  Allanson,  (1788)  2  T.  E.  479. 

(/)   Edwards  v.  Bates,  (1844)  7  Man.  &  G.  600;  13  L.  J.  C.  P.  156. 

(g)  Middleditch  v.  Ellis,  (1848)  3  Ex.  623;  17  L.  J.  Ex.  365. 

(h)  6r.  Ev.  §  283,  in  part. 

(i)  Leieds  v.  Lancashire,  (1809)  2  Camp.  206 ;  Hartley  v.  Wilkinson,  (1816) 
4  Camp.  127 ;  Stone  v.  Metcalf,  (1815)  1  Stark.  63 ;  Bowerbank  v.  Monteiro,  (1813> 
4  Taunt.  846;  14  E.  E.  679;  Gale  v.  Williamson,  (1841)  8  M.  &  W.  406;  10  L.  J.  Ex. 
446;  58  E.  E.  749;  Brown  y.  Langley,  (1842)  4  Man.  &  Q.  466,  470;  ^2  L.  T. 
C.  P.  62;  61  E.  E.  661;  Peek  v.  N.  Staffordshire  Ry.,  (1868)  27  L.  J.  Q.  B.  465;  113 
E.  E.  964;  E.  B.  &  E.  958;  Hunt  v.  Livermore,  (1827)  5  Pick.  395;  Davlin  v.  Hill, 
(1834)  2  Fairf.  434;  Couch  v.  Meeker,  (1817)  2  Conn.  302;  Lee  v.  Dick,  (1836)  10  Pet. 
482;  Bell  v.  Bruen,  (1843)  17  Pet.  161;  ante,  §  1026. 

(k)  Gr.  Ev.  §  279,  as  to  first  nine  lines. 
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who,  therefore,  ought  not  to  be  precluded  from  proving  the  truth, 
however  contradictory  it  may  be  to  the  written  statements  of 
others  (I).  Thus,  in  a  settlement  case,  where  the  value  of  an  estate 
upon  which  the  validity  of  the  settlement  rested  was  in  question, 
evidence  of  a  greater  sum  having  been  paid  for  it  than  was  recited 
in  the  purchase  deed  was  held  admissible  (m).  So,  in  a  similar  case, 
parol  evidence  has  been  received  to  show  that  lands,  described  in 
a  deed  of  conveyance  as  in  one  parish,  were  in  fact  situated  in 
another  (n).  So,  also,  to  show  that,  at  the  time  of  entering  into  a 
contract  of  service  in  a  particular  employment,  a  further  agreement 
was  made  to  pay  a  sum  of  money  as  a  premium  for  teaching  the 
pauper  the  trade,  whereby  an  apprenticeship  was  intended;  and  that 
the  whole  was  therefore  void  for  want  of  a  stamp,  and  so  no  settle- 
ment was  gained  (o).  In  another  pauper  case,  where  an  unstamped 
assignment  of  a  parish  apprentice  stated  that  the  new  master,  in 
consideration  of  £3  paid  him  by  the  old  master,  agreed  to  accept 
the  apprentice,  &c.,  parol  evidence  that  the  money  was  in  fact 
paid,  not  by  the  old  master,  but  by  the  parish  officer,  was  admitted 
for  the  purpose  of  showing  that  the  instrument  did  not  require 
a  stamp  (p). 

§  1150.  Some  of  the  cases  cited  in  the  last  section  seem  to  have 
been  determined,  not  only  on  the  ground  that  the  contending 
parties  were  strangers  to  the  deed,  but  on,  the  principle  that, 
though  parol  evidence  is  inadmissible  to  contradict  a  written  agree- 
ment, it  may  be  offered  to  ascertain  an  independent  collateral  fact 
explanatory  of  the  instrument  (g).  Indeed,  it  appears  that  the  rule 
will  not  be  infringed  by  adducing  extrinsic  evidence  even  to  contradict 
a  deed  or  other  writing,  provided  the  contuadiction  be  confined  to 
the  recitals  of  formal  matter,  which  may  well  be  presumed  not  to 
have  been  stated  with  careful  precision  (?•).  For  instance,  parol 
evidence  has,  on  several  occasions,  been  admitted,  to  contradict 
the  recited  date  of  a  deed,  order,  or  other  instrument;  as  by  proving 
that  a  charter-party,  dated  February  the  6th,  conditioned  to  sail  on  or 
before  February  the  12th,  was  not  executed  till  after  the  latter  day, 
and    that    therefore    the    condition    was    dispensed    with    (s) ;    or    by 

(/)   R.  V.  Cheadle,  (1832)  3  B.  &  Ad.  838;  1  L.  J.  M.  C.  75. 

im)R.  V.  Scammonden,  (1789)  3  T.  R.  474;  1  E.  R.  752;  R.  v.  Olney,  (1813^ 
1  M.  &  Sel.  387 ;  R.  v.  Cheadle,  supra. 

in)  R.  V.  Wickham,  (1835)  3  A.  &  E.  517. 

(o)  R.  V.  Laindon,  (1789)  8  T.  R.  379. 

(p)  R.  V.  Llangunnor,  (1831)  2  B.  &  Ad.  616;  9  L.  J.  (O.S.)  M.  C.  90 

(g)  R.  V.  Stoke-upon-Trent,  {18i3)  5  Q.  B.  308;  13  L.  J.  M.  C.  41;  Summers  v. 
Moorhouse,  (1884)  13  Q.  B.  D.  388. 

(r)  3  St.  Ev.  787,  788;  2  Poth.,  Obi.  181,  182. 

(s)  Hall  V.  Cazenove,  (1804)  4  East,  477;  7  E.  E.  611.  See  Steele  v.  Mart, 
(1825)  4  B.  &  C.  273;  28  E.  E.  256;  Cooper  v.  Robinson,  (1842)  10  M.  &  W.  694; 
12  L.  J.  Ex.  48;  62  E.  E.  726. 
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showing,  in  answer  to  an  objection  that  a  notice  of  appeal  was  given 
too  late,  that  the  order,  though  bearing  date  the  24th  of  June,  was  in 
fact  not  signed  by  the  justices  till  three  days  afterwards  (t).  In  the 
case  of  Reffell  v.  Rejfell  (u),  the  Court  of  Probate  admitted  parol 
evidence  to  prove  that  a  will  bearing  date  the  27th  February,  1855, 
was  in  fact  executed  in  1865,  and  had  consequently  revoked  another 
will  that  was  made  in  1858. 

§  1151.  Having  now,  by  a  series  of  negative  propositions,  pointed 
out  the  several  classes  of  cases  to  which  the  rule  under  consideration 
does  not  extend,  it  will  be  expedient  to  advert  shortly  to  some  of 
the  leading  cases,  in  which  the  rule  has  been  actually  applied,  and 
parol  evidence  has  been  rejected  (v).  The  reason  and  policy  of  the 
rule  will  thus  best  be  seen,  as  well  as  its  nature  and  extent.  For 
example  {x),  where  a  policy  of  insurance  was  affected  on  goods 
"  in  ship  or  ships  from  Surinam  to  London,"  parol  evidence  was  held 
inadmissible  to  show,  that  a  particular  ship,  which  was  lost,  had 
been  verbally  excepted  at  the  time  of  the  contract  (y).  So,  where  a 
policy  described  the  two  termini  of  the  voyage,  the  insurers  were 
not  allowed  to  prove  by  parol  evidence,  that  the  risk  was  not  to 
commence  till  the  vessel  reached  an  intermediate  place  (z).  So, 
where  the  instrument  purported  to  be  an  absolute  engagement  to  pay 
on  a  specified  day,  parol  evidence  of  a  contemporaneous  oral  agree- 
ment, that  the  payment  should  be  hastened  or  postponed  (a),  or 
depend  upon  a  contingency  (b),  or  be  made  out  of  a  particular 
fund  only  (c),  or  that  a  bill  of  exchange  should  be  renewed  on 
maturity   (d)   has  been  rejected ;    and  where   goods   were   sold   under 

(t)  R.  V.  Flintshire,  (184?)  3  Dowl.  &  L.  537;  15  L.  J.  M.  C.  50,  per  Williams,  J. 
(u)  85  L.  J.  P.  &  M.  121 ;  (1866)  L.  E.  1  P.  &  D.  139. 
(v)  See  Fawkes  v.  Lamb,  (1862)  31  L.  J.  Q.  B.  98. 
(x)  Gr.  Ev.  §  281,  in  part. 
(y)  Weston  v.  Ernes,  (1808)  1  Taunt.  115. 

(z)  Kaines  v.  Knightley,  (1682)  Skin.  54;  Leslie  v.  De  la  Torre,  (1795)  cited 
12  East,  583. 

(a)  Hoare  v.  Graham,  (1811)  3  Camp.  67 ;  13  E.  E.  752 ;  Spartali  v.  Benecke, 
(1850)  10  C.  B.  212;  19  L.  J.  C.  P.  293;  84  E.  E.  532;  as  explained  by  Williams,  J., 
in  Field  v.  Lelean,  (1861)  30  L.  J.  Ex.  170;  6  H,  &  N.  627,  628;  123  E.  E.  729; 
Besant  v.  Cross,  (1851)  10  C.  B.  895;  20  L.  J.  C.  P.  173;  Hanson  v.  Stetson,  (1827) 
5  Pick.  606 ;  Spring  v.  Lovett,  (1831)  11  Pick.  417. 

(b)  Abrey  v.  Grvx,  (1869)  L.  E.  5  C.  P.  37;  39  L.  J.  C.  P.  9;  M'Dougall  v 
Field,  (1872)  I.  R.  6  C.  L.  185 ;  Rawson  v.  Walker,  (1816)  1  Stark.  361 ;  Adams  v. 
Wordley,  (1836)  1  M.  &  W.  374;  Foster  v.  Jolly,  (1835)  1  Cr.  M.  &  E.  703;  4  L.  J. 
Ex.  65;  40  E.  E.  685;  Free  v.  Hawkins,  (1817)  8  Taunt.  92;  Woodbridge  v.  Spooner, 
(1819)  3  B.  &  Aid.  233;  22  E.  E.  365;  Stott  v.  Fairlamb,  (1833)  62  L.  J.  Q.  B.  420; 
Moseley  v.  Hanford,  (1830)  10  B.  &  C.  729;  8  L.  J.  (O.S.)  K.  B.  261;  Erwin  v. 
Saunders,  (1823)  1  Cowen,  249;  Hunt  v.  Adams,  (1811)  7  Mass.  518.  See  Salmon 
V.  Webb,  (1852)  3  H.  L.  0.  510;  88  E.  E.  182. 

(c)  Campbell  v.  Hodgson,  (1819)  Gow  N.  P.  74. 

(d)  New  London  Credit  Syndicate  v.  Neale,  [1898]  2  Q.  B.  487;  67  L.  J.  Q.  B. 
826.  See  alsa  Henderson  v.  Arthur,  [1907]  1  K.  B.  10;  76  L.  J.  K.  B.  22;  Hitchings 
V.  Northern  Leather  Co.,  [1914]  3  K.  B.  907;  83  L.  J.  K.  B.  1819. 
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a  written  contract,  which  was  silent  as  to  the  time  when  they  were 
to  be  taken  away  and  payment  was  to  be  made,  parol  evidence  was 
held  inadmissible  to  prove,  either  that  the  goods  were  to  be  removed 
by  the  purchaser  immediately  (e),  or  that  they  were  sold  on  a  credit 
of  six  months  (/). 

§  1152.  Again,  where  a  written  agreement  of  partnership  was 
unlimited  as  to  the  time  of  commencement,  parol  evidence,  that 
it  was  at  the  same  time  verbally  agreed  that  the  partnership  should 
not  commence  till  a  future  day,  was  held  inadmissible  (g).  So,  in  an 
action  for  use  and  occupation,  upon  a  written  memorandum  of  lease 
at  a  certain  rent,  parol  evidence  has  been  rejected  of  a  contempo- 
raneous verbal  agreement  to  pay  a  further  sum,  being  the  ground- 
rent  of  the  premises,  to  the  ground-landlord  (h).  So,  where  a  ship 
was  particularly  described  in  a  written  contract  of  sale,  parol  evidence 
of  a  further  descriptive  representation,  made  prior  to  the  sale,  was 
held  inadmissible  to  charge  the  vendor,  without  proof  of  actual  fraud; 
all  previous  conversation  being  merged  in  the  written  contract  (j). 
Evidence  of  a  promise  by  a  lessee  to  work  a  certain  quantity  of  the 
subject  of  a  mining  lease  is  inadmissible  (k).  Evidence  that  the 
grantee's  name  in  a  deed  is  a  mistake  is  also  inadmissible  (1);  and 
where  a  deed  conveyed  the  messuage  and  land  called  Gotten  Farm, 
consisting  of  particulars  specified  in  a  schedule,  and  delineated  in  a 
map  drawn  thereon,  evidence  that  a  close,  not  included  in  the  map 
and  schedule,  had  always  been  occupied  and  treated  as  part  of  Gotton 
Farm,  was  rejected  (m). 

§  1153.  Where  land  let  for  years  had, — prior  to  the  passing  of 
the  Apportionment  Act,   1870   (n), — been  sold  by  the  lessor,   a  con- 

(e)  Greaves  v.  Ashlin,  (1813)  3  Camp.  426;  14  E.  E.  771.  See,  also,  Harnjr  v. 
Oroves,  (1855)  15  C.  B.  667 ;  24  L.  J.  C.  P.  53;  100  E.  B.  535. 

(/)  Ford  V.  Yates,  (1844)  2  Man.  &  G.  549;  10  L.  J.  C.  P.  117;  58  E.  E.  471. 
In  that  case  the  court  erroneously  assumed,  that  the  memorandum,  which  really  con- 
tained the  name  of  only  one  of  the  parties,  was  sufficient  to  satisfy  the  Statute  of 
Prauds;  and  on  such  assumption  the  decision  was  correct.  See  Lockett  v.  NiMin, 
(1848)  2  Ex.  98—100,  cited  ante,  §  1134. 

(g)  Dix  V.  Otis,  (1827)  5  Pick.  38  (Am.). 

(h)  Preston  v.  Mercvau,  (1775)  2  W.  Bl.  1249.  See  The  Isabella,  (1799)  2  C.  Bob. 
241 ;  White  v.  Wilson,  (1800)  2  Bos.  &  P.  116 ;  Rich  v.  Jackson,  (1794)  4  Bro.  C.  C. 
514;  Brigham  v.  Rogers,  (1822)  17  Mass.  571. 

(j)  Pickering  v.  Dowson,  (1813)  4  Taunt.  779.  See,  also,  Stucley  v.  Baily, 
(1862)  1  H.  &  C.  405;  31  L.  J.  Ex.  483;  130  E.  E.  588;  Powell  v.  Edmunds,  (1810) 
12  Bast,  6;  11  E.  E.  316;  Pender  v.  Fobes,  (1838)  1  Dev.  &  B.  250;  Wright  v. 
Grookes,  (1840)  1  Scott,  N.  E.  685;  56  E.  E.  587. 

(k)  Lyn  v.  Miller,  (1855)  24  Pa.  St.  392;  and  other  American  cases  cited  in 
Greenleaf  on  Evidence  (15th  ed.)  note  to  §  281. 

(l)    Crawford  v.  Spencer,  (1851)  62  Mass.  418. 

im)  Barton  v.  Dawes,  (1850)  10  C.  B.  261;  19  L.  J.  C.  P.  302;  84  E.  E.  562; 
Llewellyn  v.  Ld.  Jersey,  (1843)  11  M.  &  W.  183;  12  L.  J.  Ex.  243;  63  E.  E.  569. 
See  post,  §§  1224,  1225. 

(n)  33  &  34  V.  k,.  85. 

791 


§    1153.]  PAROL   EVIDENCE,    WHEN    INADMISSIBIiE. 

temporaneous  parol  agreement,  that  the  current  quarter's  rent  should 
be  apportioned  between  the  vendor  and  purchaser,  was  held  to  be 
inadmissible  (o).  So,  when  a  promissory  note  was  in  its  terms  joint, 
it  was  supposed  that  evidence  could  not  be  given  that  one  of  the 
makers  was  merely  a  surety,  and  that  the  payee  had  given  time 
to  the  principal  (p).  This  doctrine,  however,  has  now  been  held 
inapplicable  to  a  case,  where  a  money-lender  has  made  advances  on 
the  security  of  a  joint  and  several  note,  being  well  aware  at  the  time 
that  one  of  its  makers  was  a  surety  (g).  In  such  a  case  the  surety, 
notwithstanding  the  form  of  the  note,  may  plead  and  prove,  that 
he  was  known  by  the  lender  to  be  a  surety  when  the  note  was  made, 
and  that,  without  his  consent,  the  principal  has  had  time  given  to 
him  by  the  lender  (r).  It  appears,  however,  still  to  be  law  that  if  a 
party  signs  a  bill  of  exchange,  a  charter-party  (s),  or  indeed,  any 
written  contract,  in  his  own  name,  and  there  is  nothing  in  the 
instrument  to  show  that  he  intends  merely  to  act  on  behalf  of  a 
named  principal  {t),  he  cannot  avoid  his  personal  liability  by  giving 
parol  evidence  that  he  merely  signed  as  the  agent  of  another,  and 
that  the  party  with  whom  he  contracted  was  aware  of  that  fact  (m)  ; 
aJthough,  if  the  object  be  on  the  one  hand  to  charge  with  liability  (v), 
or  on  the  other  to  give  the  benefit  of  the  contra-ct  to  (x),  the  unnamed 


(o)  Flinn  v.  Galow,  (1840)  1  Man.  &  G.  589. 

(p)  Abbott  V.  Hendricks,  (1840)  1  Man.  &  G.  794;  10  L.  J.  C.  P.  51;  56  E.  E. 
542;  Manley  v.  Boycot,  (1853)  2  E.  &  B.  46;  22  L.  J.  Q.  B.  265;  92  E.  E.  421; 
Strong  v.  Foster,  (1856)  25  L.  J.  C.  P.  106;  17  C.  B.  201;  104  E.  E.  653.  See 
Davies  v.  Stainbank,  (1855)  6  De  G.  M.  &  G.  679;  106  E.  E.  239;  Riley  v.  Gerrish, 
(1851)  9  Gush.  104;  and  Myrick  v.  Daine,  (1852)  id.  248. 

(g)  Greenough  v.  M'Glelland,  (1861)  2  E.  &  E.  424;  30  L.  J.  Q.  B.  15;  119 
E.   E.    778;    Mutual   Loan   Fund   Assoc,   v.    Sudlow,    (1858)   5   C.    B.    (N.S.)   449 

28  L.  J.  C.  P.  108;  117  E.  E.  724;  Pooley  v.  Harradine,  (1867)  7  E.  &  B.  431 
26  L.   J.   Q.   B.   156;   110  E.   E.   666;   Taylor  v.   Burgess,    (1869)   5   H.    &  N.   1 

29  L.  J.  Ex.  7 ;  120  E.  E.  441 ;  Lawrence  v.  Walmsley,  (1862)  31  L.  J.  C.  P.  143 
12  C.  B.  (N.S.)  799;  133  E.  E.  519;  Bristow  v.  Brown,  (1862)  13  Ir.  C.  L.  E.  201 
Bailey  v.  Edwards,  (1866)  4  B.  &  S.  761 ;  34  L.  J.  Q.  B.  41 ;  729  E.  E.  915 ;  Overend 
Gurney  &  Co.  v.  Oriental  Financial  Corp.,  (1874)  L.  E.  7  H.  L.  348. 

(r)  Id. 

(s)  Hough  V.  Manzanos,  (1879)  48  L.  J.  Ex.  398;  4  Ex.  D.  104. 

(t)  Gadd  V.  Houghton,  (1877)  46  L.  J.  Ex.  71 ;  46  L.  J.  Ex.  71. 

(a)  Higgins  v.  Senior,  (1841)  8  M.  &  W.  834;  11  L.  J.  Ex.  199;  58  E.  E.  884 
Royal  Exchange  Assurance  Co.  v.  Moore,  (1863)  2  New  E.  63 ;  Sowerby  v.  Butcher 
(1834)  2  Cr.  &  M.  371;  3  L.  J.  Ex.  80;  Magee  v.  Atkinson,  (1837)  2  M.  &  W.  440 
6  L.  J.  Ex.  165;  46  E.  E.  636;  Jones  v.  Littledale,  (1837)  6  A.  &  E.  486;  6  L.  J 
K.  B.  169;  45  E.  E.  542;  Stackpole  v.  Arnold,  (1814)  11  Mass.  27;  Hunt  v.  Adams 

(1811)  7  Mass.  518;  Shankland  v.  City  of  Washington,  (1831)  5  Pet.  394;  Lefevre  v 
Lloyd,  (1814)  5  Taunt.  749;  16  E.  B.  644.  But  see  Holding  v.  Elliott,  (I860)  29  L.  J 
Ex.  134;  5  H.  &  N.  117;  120  E.  E.  504;  cited  ante,  §  804.  See,  also,  Williamson  v. 
Barton,  (1862)  31  L.  J.  Ex.  170. 

(«)  Paterson  v.  Gandasequi,  (1812)  16  East,  62;  13  E.  E.  638;  cited  and  con- 
firmed in  Higgins  v.  Senior,  supra;  Colder  v.  Dohell,  (1871)  L.  E.  6  C.  P.  486; 
40  L.  J.  C.  P.  89;  Young  v.  Schuler,  (1883)  11  Q.  B.  D.  671. 

(x)  Garrett  v,  Handley,  (1826)  4  B.  &  C.  664 ;  47  R.  E.  405 ;  Bateman  v.  Phillips, 

(1812)  16  East,  272;  both  cited  and  confirmed  in  8  M.  &  W.  844,  per  Parke,  B. 
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principal,  such  evidence  will  be  received;  and  this,  too,  whether  the 
Statute  of  Frauds  does  or  does  not  require  the  agreement  to  be  in 
writing.  The  distinction  between  these  two  cases  is,  that  in  the 
former  the  parol  evidence  would  clearly  contradict  the  written  agree- 
ment, but  in  the  latter  it  would  have  no  such  effect ;  for  without 
denying  that  the  agreement  was  binding  on  the  party  whom  it  pur- 
ported to  bind,  the  evidence  would  merely  go  to  show  that  another 
party,  namely  the  principal,  was  also  bound,  on  the  well-known 
doctrine  that  the  act  of  an  authorised  agent  is,  in  law,  the  act  of 
the  principal  (y).  A  contract,  however,  made  by  a  person  intending 
to  contract  on  behalf  of  a  third  party  but  without  his  authority, 
cannot  be  ratified  by  the  third  party  so  as  to  render  him  able  to  sue 
or  liable  to  be  sued  on  the  contract,  where  the  person  who  made  the 
contract  did  not  profess  at  the  time  of  making  it  to  be  acting  on 
behalf  of  a  principal  (a). 

§  1154.  Again,  though  a  person  were  to  describe  himself  in  a 
written  contract  as  the  agent  of  an  unnamed  principal,  he  might  be 
shown  to  be  the  real  principal  in  the  event  of  his  being  sued  by  the 
party  with  whom  he  contracted  (a).  Nay,  in  an  action  brought  by 
himself  against  the  other  contracting  party,  he  might  repudiate  the 
character  of  agent  and  adopt  that  of  principal;  and  on  furnishing 
proof  that  he  entered  into  the  agreement  on  his  own  behalf,  he  would 
be  entitled  to  recover  in  his  own  name  (b).  Where,  however,  an 
agent,  who  was  employed  to  enter  into  a  charterparty,  described 
himself  in  the  instrument  as  the  owner  of  the  ship,  it  was  held,  in 
an  action  by  the  principal  on  the  charterparty,  that  the  agent  could 
not  give  parol  evidence  of  his  having  acted  merely  as  agent  for  the 
plaintiff,  since  such  evidence  would  directly  contradict  the  language 
contained  in  the  written  document  (c).  The  description,  however,  in 
a  charterparty  of  one  of  the  contracting  parties  as  "charterer  "  does 
not  of  itself  designate  him  as  the  only  person  to  fill  that  position,  and 
does  not  exclude  parol  evidence  of  the  charterparty  having  been  made 
by  him  as  agent  for  the  plaintiff  [d). 

§  1166  (e).  Even  the  subsequent  admission  of  the  party  as  to  the 
true  intent  and  construction  of  the  title-deed  under  which  he  claims, 
cannot    be    received    in    contradiction    of    the    language    therein  con- 


iy)  Higgins  v.  Senior,  supra. 

(z)  Keighley  Maxted  &  Go.  v.  Dttront,  [1901]  A.  C.  240;  70  L.  J.  K.  B.  662. 

(a)  Carr  v   Jackson,  (1862)  7  Ex.  382;  21  L.  J.  Ex.  137;  86  E.  E.  699. 

(b)  Schmeltz  V.  Avery,  (1861)  16  Q.  B.  666;  20  L.  J.  Q.  B.  228;  83  E.  E.  663. 

(c)  Humble  v.  Hunter,  (1848)  12  Q.  B.  310;  17  L.  J.  Q.  B.  350;  76  E.  E.  291. 

(d)  Drughorn  Lim.  v.  R.  Transatlantic,  [1919]  A.  C.  203;  88  L.  J.  K.  B.  233. 

(e)  Gr.  Ev.  §  281,  as  to  first  three  lines. 
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tained  (/).  Thus,  where  a  deed  purported  to  convey  a  messuage  in 
the  occupation  of  A.,  with  the  appurtenances,  and  it  appeared  that 
A.  had  occupied  a  small  adjoining  garden  with  the  house,  the.  written 
conditions  of  sale  excepting  the  garden,  and  the  declarations  of  the 
grantee  that  he  had  not  purchased  it,  were  held  inadmissible  to 
contradict  the  plain  language  of  the  deed,  under  which  the  garden 
had  clearly  passed  as  appurtenant  to  the  messuage  (gf). 

§  1156.  Still  less  will  any  statements  made  by  the  writer  of  the 
instrument  be  receivable  in  evidence  with  the  view  of  varying  its 
terms.  Thus,  where  a  testator  devised  to  his  eldest  son  his  residence 
with  the  buildings  to  the  same  adjoining,  and  left  to  his  second  son 
all  his  other  real  property,  declarations  made  by  him,  while  giving 
instructions  for  his  will,  were  rejected— they  being  tendered  to  show 
that  he  intended  some  cottages,  which  it  was  proved  adjoined  his 
residence  at  the  time  when  the  will  was  made,  to  pass  to  his  second 
son  (h).  Again,  it  is  well  established  that  where,  in  a  will,  a  complete 
blank  is  left  for  the  name  of  a  legatee  or  devisee,  no  parol  evidence, 
however  strong,  will  be  allowed  to  fill  it  up  as  intended  by  the  testa- 
tor (i) ;  and  the  principle,  of  course,  is  precisely  the  same,  whether  it 
be  the  person  of  the  devisee,  or  the  estate  or  thing  devised,  which  is 
left  in  blank  (k). 

§  1157.  The  case  of  Miller  v.  Travers  (l)  furnishes  an  apt  illustra- 
tion of  the  rule  under  discussion.  There  the  testator  devised  all  his 
freehold  and  real  estate  "in  the  county  of  Limerick,  and  in  the  city 
of  Limerick."  He  had  no  real  estates  in  the  county  of  Limerick,  but 
his  landed  property  consisted  of  estates  in  the  county  of  Clare,  which 
were  not  mentioned  in  the  will,  and  a  small  estate  in  the  city  of 
Limerick,  inadequate  to  meet  the  testamentary  charges.  Under  these 
circumstances  the  court  held,  that  the  devisee  could  not  be  allowed 
to  show  by  parol  evidence  that  the  estates  in  the  county  of  Clare  were 
inserted  in  the  devise  to  him  in  the  first  draft  of  the  will,  which  was 
sent  to  a  conveyancer  to  make  certain  alterations  not  affecting  those 
estates;  that  by  mistake  (w)  he  erased  the  words  "  county  of  Clare  "; 
and  that  the  testator,   after  keeping  the  will  by  him  for  some  time, 

(/)  Pain  V.  M'Intier,  (1804)  1  Maas.  69,  as  explained  in  10  Mass.  461.  See, 
also,  Townsend  v.   Weld,  (1811)  8  Mass.  146. 

(g)  Doe  V.  Webster,  (1840)  12  A.  &  E.  442;  9  L.  J.  Q.  B.  373;  54  E.  E.  597. 

(h)  Doe  V.  Holtom,  (1832)  4  A.  &  E.  76;  5  L.  J.  K.  B.  10;  43  E.  E.  310. 

(t)  Hunt  V.  Hort,  (1791)  3  Bro.  C.  C.  311;  Miller  v.  Travers,  (1832)  8  Bing.  263, 
254;  1  L.  J.  Ch.  157;  34  E.  E.  703. 

(k)  Miller  v.  Travers,  supra;  Taylor  v.  Richardson,  (1853)  2  Drew.  16;  23  L.  J. 
Ch.  9 ;  100  E.  E.  6. 

(;)  (1832)  8  Bing.  244.  See,  also.  In  re  The  Clergy  Society,  (1856)  2  K.  &  J. 
616 ;  110  E.  E.  396. 

(to)  See,  also,  Francis  v.  Dichfield,  (17421  2  Coop.  531. 
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executed  it  without  adverting  to  the  alteration  as  to  that  county. 
"  The  plaintiff,"  said  Chief  Justice  Tindal,  in  pronouncing  the 
joint  opinion  of  himself,  Lord  Lyndhurst,  and  Lord  Chancellor 
Brougham  (n),  "  contends  that  he  has  a  right  to  prove  that  the 
testator  intended  to  pass,  not  only  the  estate  in  the  city  of  Limerick, 
but  an  estate  in  a  county  not  named  in  the  will,  namely,  the  county 
of  Clare,  and  that  the  will  is  to  be  read  and  construed  as  if  the  word 
Clare  stood  in  place  of,  or  in  addition  to,  that  of  Limerick.  But  this, 
it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic  evidence  to 
apply  the  intention  of  the  testator,  as  it  is  to  be  collected  from  the 
will  itself,  to  the  existing  state  of  his  property ;  it  is  calling  in  extrinsic 
evidence  to  introduce  into  the  will  an  intention  not  apparent  upon  the 
face  of  the  will.  It  is  not  simply  removing  a  difficulty,  arising  from 
a  defective  or  mistaken  description;  it  is  making  the  will  speak  upon 
a  subject  on  which  it  is  altogether  silent,  and  is  the  same  in  effect  as 
the  filling  up  a  blank  which  the  testator  might  have  left  in  his  will. 
It  amounts,  in  short,  by  the  admission  of  parol  evidence,  to  the 
making  of  a  new  devise  for  the  testator,  which  he  is  supposed  to  have 
omitted  "  (o). 

§  1158.  The  language  of  Chief  Justice  Tindal  just  cited  leads 
naturally  to  the  consideration  of  another  rule,  which  is  this :  namely, 
that,  although  extrinsic  parol  evidence,  contradicting,  varying,  adding 
to,  or  subtracting  from,  the  contents  of  a  valid  written  instrument,  is 
inadmissible;  first,  because  the  parties  to  the  instrument  must  be 
presumed  to  have  committed  to  writing  all  which  they  deemed  neces- 
sary to  give  full  expression  to  their  meaning;  and,  secondly,  because 
of  the  mischiefs  which  would  result  if  verbal  testimony  were  in  such 
cases  received;  still,  parol  evidence  may  in  all  cases  of  doubt  be 
adduced,  to  explain  the  written  instrument;  or,  in  other  words,  to 
enable  the  court  to  discover  the  meaning  of  the  terms  employed,  and 
to  apply  them  to  the  facts  (p).  Now,  the  "  doubt  "  here  adverted  to 
may  arise  from  one  or  both  of  the  two  following  causes:  either  the 
language  of  the  instrument  may  be  unintelligible  to  the  court,  or,  at 
least,  be  susceptible  of  two  or  more  meanings ;  or  the  persons  or  things 
mentioned  may  require  to  be  identified  (g).  The  rule,  therefore, 
embraces  two  descriptions  of  evidence. 

§  1159  (r).  And  first,  if  the  characters,  in  which  the  instrument 
is    written,    are    in    shorthand  (s)— or    are    otherwise    difficult    to   be 

(n)  Lord  Lyndhurst,  C.  B.,  and  Tindal,  C.  J.,  had  been  summoned  to  assist  the 
Ld.  Chan,  in  this  case. 

(o)  (1832)  8  Bing.  249,  250. 

(p)  Shore  v.  Wilson,  (1842)  9  CI.  &  P.  555;  57  E.  E.  2,  per  Parke,  B 

(g)  9  CI.  &  F.  555,  556,  per  Parke,  B. ;  566,  567,  per  Tindal,  C.  J. 

(r)  Gr.  Ev.  §  280,  in  part. 

(s)  See  Kell  v.  Charmer,  (1856)  23  Beav.  195;  113  E.  E.  93;  cited  post,  §  1196. 
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deciphered — or  if  the  language,  whether  as  being  foreign,  obsolete, 
technical,  local,  or  provincial,  is  either  not  understood  by  the  court, 
or  is  capable  of  bearing  two  or  more  interpretations — the  testimony  of 
persons  skilled  in  deciphering  writings,  or  who  understand  the  language 
in  which  the  instrument  is  written,  or  the  ancient,  technical,  local,  or 
provincial  meaning  of  the  terms  employed,  is  admissible,  to  interpret 
the  characters,  or  to  translate  the  instrument,  or  to  testify  to  the 
proper  meaning  of  particular  expressions  (<).  The  first  branch  of  this 
rule  has  been  acted  upon  in  several  cases,  where  wills,  written  in  a 
scarcely  legible  hand,  have  been  interpreted  by  Courts  of  Equity, 
with  the  assistance  of  persons  skilled  in  writing  (u).  The  practice  of 
proving  translations  of  foreign  documents  is  so  notorious  as  to  require 
no  authority  to  support  it;  while  the  remainder  of  the  rule  Js 
established  beyond  dispute  by  an  absolute  cloud  of  decisions. 

§  1160.  Before  adverting  more  particularly  to  these  decisions,  it 
may  be  well  to  observe,  that  in  cases  of  this  nature  the  testimony 
resorted  to  consists  for  the  most  part  of  evidence  of  usage  (v) ;  that  is, 
witnesses  conversant  with  the  business,  trade,  or  locality  to  which  the 
document  relates,  are  called  to  testify  that,  according  to  the  recog- 
nised practice  and  usage  of  such  business,  trade,  or  locality,  certain 
expressions  contained  in  the  writing  have  in  similar  documents  a 
particular  conventional  meaning.  The  jury  are  then  asked  to  presume 
that  the  parties,  who  employed  these  expressions,  intended  to  use 
them,  and  did  use  them,  in  the  conventional  sense  as  explained  by 
the  witnesses  (a;). 

§  1161.  In  resorting  to  evidence  of  usage  for  the  meaning  of 
particular  words  in  a  written  instrument,  no  distinction  exists  between 
such  words  as  are  purely  local  or  technical — that  is,  words  which  are 
not  of  universal  use,  but  are  familiarly  known  and  employed,  either 
in  a  particular  district,  or  in  a  particular  science  or  trade,  or  by  a 
particular  class  of  persons — and  words  which  have  two  meanings,  the 
one  common  and  imiversal,  the  other  technical,  peculiar,  or  local.  In 
either  case,  extrinsic  evidence  of  usage  will  alike  be  admissible  to 
define  and  explain  the  technical,  peculiar,  or  local  meaning  of  the 
language  employed ;  though  in  the  latter  case,  it  will  also  be  necessary 
to  prove   such  additional  circumstances   as   will  raise   a  presumption 

(t)  (1842)  9  01.  &  P.  555,  556,  per  Parke,  B. ;  566,  567,  per  Tindal,  C.J. ;  Wigr. 
Wills,  61. 

(u)  Goblet  v,  Beechey,  (1829)  3  Sim.  24;  9  L.  J.  (O.S.)  Ch.  200;  Masters  v 
Masters,  (1718)  1  P.  Wms.  425;  Norman  v.  Morrell,  (1799)  4  Ves.  769;  4  E.  E.  347. 

(d)  As  will  presently  be  seen  (post,  §§  1204,  1205),  the  word  "usage"  is  fre- 
quently used  by  lawyers  to  denote  a  species  of  evidence,  often  admitted  for  the  pur- 
pose of  explaining  ancient  ambiguous  grants,  and  consisting  in  the  proof  of  the  con- 
temporaneous acts  of  the  grantors  or  grantees,  m  relation  to  the  property  conveyed 

(x)  See  ante,  §  181. 
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that  the  parties  intended  to  use  the  words  in  what  logicians  call  their 
second  intention,  unless  this  fact  can  be  inferred  from  reading  the 
instrument  itself.  Thus,  where  the  founder  of  a  charity  in  the  early 
part  of  the  eighteenth  century  had,  in  the  deed  of  grant,  described 
the  objects  of  her  munificence  as  "  Godly  preachers  of  Christ's  Holy 
Gospel,"  and  it  became  necessary  to  determine  what  persons  were 
entitled  to  the  charity— extrinsic  evidence  was  admitted  to  show  that 
at  that  period  of  history  a  religious  sect  existed,  who  applied  this 
particular  phraseology,  capable  though  it  seemed  at  first  sight  of  a  far 
wider  interpretation,  to  Protestant  Trinitarian  Dissenters,  and  that  the 
founder  was  herself  a  member  of  such  sect  (y).  Lord  Lyndhurst 
thus  stated  the  principle: — "  If  the  terms  which  are  made  use  of  are 
obscure,  doubtful  or  equivocal,  either  in  themselves  or  in  the  applica- 
tion of  them,  it  then  becomes  the  duty  of  the  Court  to  ascertain  by 
evidence  what  was  the  intent  of  the  founder,  in  what  sense  the 
particular  expressions  were  used." 

§  1162.  Various  words  in  written  documents,  which  prima  facte 
present  no  ambiguity,  have  been  interpreted  by  extrinsic  evidence  of 
usage;  and  their  peculiar  meaning,  when  found  in  connection  with 
the  subject-matter  of  the  transaction,  has  been  fixed,  by  parol  testi- 
mony of  the  sense  in  which  they  were  usually  received,  when  employed 
in  cases  similar  to  that  under  investigation  (z). 

iy)  Shore  v.  Wilson,  (18i2)  9  CI.  &  F.  355,  580;  57  E.  E.  2,  per  Ld.  Cottenham 
See,  also,  Drummond  v.  Att.-Gen.,  (1849)  2  H.  L.  C.  837,  857;  81  E.  E.  433. 

(z)  Some  of  the  principal  expressions,  which  have  been  interpreted  in  this  way, 
are  the  following  :— "  All  Faults  "  :  Whitney  v.  Boordman,  (1875)  Mass.  242  (Am.). 
"Arrived  in  Dock,"  in  a  charterparty  :  Steamship  Co.  Norden  v.  Dempsey,  (1876) 
45  L.  J.  C.  P.  764.  "Barrel":  Miller  v.  Stevens,  (1868)  100  Mass.  518  (Am.). 
"  Best  oil,"  in  a  contract  :  Lucas  v.  Bristow,  (1858)  B.  B.  &  E.  907;  27  L.  J.  Q.  B. 
864;  113  E.  E.  944.  "  Corn  "  ;  Mason  v.  Skurray,  (1780)  Park.  Ins.  245;  Moody  v. 
Surridge,  (1798)  Park  Ins.  245 ;  5  E.  E.  757 ;  Scott  v.  Bourdillion,  (1806)  2  Bos.  & 
P.  N.  E.  213;  9  E.  E.  644.  "  Cotton  in  bales  "  :  Taylor  v.  Briggs,  (1827)  2  C.  &  P. 
S2S;  Gorrisson  v.  Perrin,  (1857)  2  C.  B.  (N.S.)  681;  27  L.  J.  C.  P.  29;  109  E.  E.  830. 
"  Current  funds  "  :  Thorington  v.  Smith,  (1868)  8  Wall.  N.  S.  1  (Am.).  "  Crop  of 
flax  "  :  Goodrich  v.  Stevens,  (1871)  5  Lans.  N.  Y.  230  (Am.).  "  Days,"  in  a  bill 
of  lading,  as  meaning  working  days  :  Cochran  v.  Betberg,  (1803)  3  Esp.  121.  "  Duly 
honoured,"  as  applied  to  a  bill  of  exchange  :  Lucas  v.  Groning,  (1816)  7  Taunt.  164. 
"  Expected  to  arrive  about  November  next  "  is  a  phrase  which  in  a  bought  note  is  a 
mere  description,  and  creates  no  contract  as  to  time  :  Bold  v.  Bayner,  (1836)  1  M.  & 
"W.  343;  5  L.  J.  Ex.  172;  46  E.  E.  322.  "E.O.B."  :  Silberman  v.  Clark,  (1884) 
96  N.  Y.  524  (Am.).  "  Freight  "  :  Peisch  v  Dixon,  (1815)  1  Mason,  11  (Am.) ;  Gibbon 
V.  Young,  (1818)  2  Moore  C.  P.  224;  19  E.  E.  510;  Lewis  v.  Marshall,  (1844)  7  Man. 
&  G.  729;  13  L.  J.  C.  P.  193;  66  E.  E.  77.  "  Pur  "  :  Asior  v.  Union  Insurance 
Co.,  (1827)  7  Cowen,  202  (Am.).  "  Inhabitant  "  :  B.  v.  Mashiter,  (1837)  6  A.  &  E. 
153 ;  6  L.  J.  K.  B.  121 ;  45  E.  E.  433;  B.  v.  Davie,  (1837)  6  A.  &  E.  386;  45  E.  E.  494. 
"  In  turn  to  deliver,"  in  a  charterparty  :  Bobertson  v.  J.^kson,  (1845)  2  C.  B.  312; 
15  L.  J.  C.  P.  28;  69  E.  E.  490;  Leidemann  v.  SchuUz,  (1853)  14  C.  B.  38;  23  L.  J. 
C.  P.  17;  98  E.  E.  523.  "Level,"  as  understood  by  miners  :  Clayton  v.  Gregson, 
(1836)  5  A.  &  E.  302;  44  E.  E.  427.  "  Market "  :  Charrington  &  Co.,  Ld.;  v.  Wooder, 
[1914]  A.  C.  71;  83  L.  J.  K.  B.  220.  "Months,"  in  a  charterparty,  as  meaning 
calendar  months  :  Jolly  v.  Young,  (1800)  1  Esp.  186;  recognised  in  Simpson  v.  Mar- 
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§  1163.  By  an  extension  of  this  same  principle  of  construction, 
the  expression  "  in  the  month  of  October"  has  been  allowed  to  be 
shown  by  parol  evidence  to  be  the  usage  of  merchants  to  fix  the  exact 
part  of  that  month  for  the  sailing  of  a  vessel  (a).  So,  where  a  ship 
was  warranted  "to  depart  with  convoy,"  extrinsic  evidence  was 
admitted  to  show  at  what  place  convoy  for  such  a  voyage  as  the  one 
then  contemplated  was  usually  taken ;  and  to  that  place  the  parties 
were  presumed  to  refer  (6).  So,  also,  the  responsibility  of  an  under- 
writer for  "  general  average  "  under  an  ordinary  policy  of  insurance 
on  a  ship  and  cargo,  may  be  limited  by  a  custom  of  trade,  so  as  not  to 
extend  to  the  jettison  of  goods  which  have  been  stowed  on  deck  (c). 
So  parol  evidence  has  been  admitted  to  show  that  the  term  "  weekly 
accounts "  in  a  building  contract  has,  by  the  usage  of  trade,  a 
technical  signification,  and  means  accounts  of  day-work  only,  exclusive 
of  work  which  is  capable  of  being  measured  (d).  Where  agents  have 
purported  to  sign  "  by  telegraphic  authority  as  agents,"  evidence  has 
been  admitted  to  show  that  by  mercantile  usage  under  such  words  the 
agents  are  not  responsible  for  a  term  in  the  contract  arising  from  a 
mistake  in  the  transmission  of  the  message  (e).  Where  goods  having 
been  sent  to  a  London  packer  to  prepare  for  exportation,  and  he 
acknowledged  their  receipt  "  on  account  of  the  vendor  for  the  vendee," 
evidence  of  usage  was  admitted  t-o  prove  that,  when  packers  signed 
receipts  in  this  form,  it  was  their  duty  not  to  part  with  the  goods 
without  the  vendor's  further  orders  (/).  So,  also,  where  an  Irish  com 
merchant  had  sent  written  instructions    to  his  del  credere  agent  in 

gitson,  (1847)  11  Q.  B.  32;  17  L.  J.  Q.  B.  81;  75  E.  E.  278.  "  Payable  in  Trade  "  : 
Dudley  v.  Vose,  (1873)  114  MasB.  34  (Am.).  "Pig  Iron"  ■  Mackenzie  v.  Dunlop, 
(1856)  3  Macq.  H.  L.  26.  "  Eegular  turns  of  loading"  •  Leidemann  v.  Schultz, 
supra.  "  Salt  "  :  Jomu  v.  Bourdien,  (1787)  Park,  Ins.  245.  "  Spitting  of  blood,"  as 
a  term  in  a'policy  of  insurance  :  Singleton  v.  St.  Louis,  dc,  (1877)  66  Mo.  63  (Am.). 
"  Street,"  as  used  in  the  Public  Health  Act;  Elliott  v.  South  Devon  R.  C,  (1848) 
2  Ex.  725;  17  L.  J.  Ex.  262;  76  E.  E.  754.  "  Ten  pockets  of  Kent  hops  at  five 
pounds,"  as  meaning  in  the  hop  trade  at  five  pounds  per  cwt.  :  Spicer  v.  Cooper,  (1841) 
1  Q.  B.  424;  10  L.  J.  Q.  B.  241;  55  E.  E.  298.  "Thousand,"  as  locally  applied  to 
rabbits  on  a  warren  :  Smith  v.  Wilson,  (1832)  3  B.  &  Ad.  729;  1  L.  J.  K.  B.  194; 
37  E.  E.  536;  recognised  in  Shore  v.  Wilson,  (1842)  9  CI.  &  P.  356;  57  E.  E.  2. 
' '  Weeks , "  as  meaning  in  a  theatrical  contract  only  weeks  during  the  theatrical 
season'  :  Grant  v.  Maddox,  (1846)  15  M.  &  W.  737 ;  16  L.  J.  Ex.  227 ;  71  E.  E.  815: 
and  see  Myers  v.  Sari,  (1860)  3  B.  &  E.  306.  In  Symonds  v.  Lloyd,  (1859)  6  C.  B. 
(N.S.)  691;  120  E.  E.  335;  the  rule  seems  to  have  been  strained  to  its  utmost  extent, 
(o)  Chamand  v.  Angerstein,  (1791)  Peake,  43.  See,  also,  Robertson  v.  Jackson, 
(1845)  2  C.  B.  412;  15  L.  J.  C.  P.  28;  69  E.  E.  490;  U.  S.  v.  Breed,  (1832)  1  Sumn. 
159  (Am.). 

(b)  Lethulier's  Case,  (1692)  2  Salk.  443;  recognised  by  Williams,  J.,  in  Shore  v 
Wilson,  (1842)  9  CI.  &  P.  543;  57  E.  E.  2. 

(c)  Miller  v.  Tetherington,  (1861)  30  L.  J.  Ex.  217;  126  E.  E.  783;  7  H.  &  N. 
954.  See  Kidston  v.  Empire  Marine  Ins.  Co.,  (1866)  L.  E.  2  C.  P.  357;  35  L.  J. 
C.  P.  250. 

(d)  Myers  v.  Sari,  (1860)  3  E.  &  E.  306;  30  L.  J.  Q.  B.  9 ;  122  E.  E.  710. 

(e)  Lilly  d  Co.  v.  Smales,  [1892]  1  Q.  B.  466. 
(/)    Bowman  v.  Horsey,  (1837)  2  M.  &  Eob.  85. 
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London,  to  sell  some  oats  "  on  his  account,"  parol  evidence  was  held 
admissible  on  the  agent's  part,  for  the  purpose  of  showing  that,  by 
the  custom  of  the  London  com  trade,  he  was  warranted  under  these 
instructions  in  selling  in  his  own  name  {g),  and  by  custom  brokers  who 
do  not  disclose  their  principal  (h),  or  who  sign  as  "agents  to  mer- 
chants," but  do  not  state  within  a  certain  time  for  whom  they  are 
agents  (i),  may  be  liable  as  principals. 

§  1164.  The  reports  contain  many  cases,  where  the  language  of 
policies  has  been  explained  by  evidence  of  the  understood  practice  of 
making  voyages  in  particular  branches  of  trade  (fc).  For  instance, 
though,  according  to  the  general  import  of  the  words  "  at  and  from," 
a  policy  would  attach  upon  the  ship's  first  mooring  in  a  harbour  on 
the  coast;  yet,  where  these  expressions  were  employed  in  a  Newfound- 
land policy,  they  were  explained  by  evidence  of  usage  to  mean  that 
the  risk  should  not  commence  till  the  expiration  of  the  fishing,  techni- 
cally called  "  banking,"  or  of  an  intermediate  voyage  (I).  In  all  cases 
of  this  kind  it  is  unnecessary  for  the  assured  or  his  broker  to  communi- 
cate the  usage  to  the  underwriter,  because,  as  Lord  Mansfield  has 
observed,  ' '  every  underwriter  is  presumed  to  be  acquainted  with  the 
practice  of  the  trade  he  insures ;  and  if  he  does  not  know  it,  he  ought 
to  inform  himself  "  (m). 

§  1165.  But,  though  evidence  of  usage  may  be  admissible  to 
explain  what  is  doubtful,  it  is  not  admissible  to  contradict  or  vary 
what  is  plain  (n) ;  and  therefore,  if  the  words  employed  in  a  written 
instrument  have  a  known  legal  meaning,  parol  evidence  that  the 
parties  int-ended  to  use  them  in  some  different,  though  popular,  sense, 
will  be  rejected;  unless  the  words,  if  interpreted  according  to  their 
strict  legal  acceptation,  be  wholly  insensible  with  reference,  either  to 
the  context  or  to  the  extrinsic  facts  (o).  Thus,  if  a  word  denoting  weight, 

ig)  Johnston  v.  Usborne,  (1841)  11  A.  &  B.  549;  52  E.  E.  445. 

(h)  Fleet  v.  Murton,  (1871)  L.  E.  7  Q.  B.  126;  41  L.  J.  Q.  B.  49. 

(i)   Hutchinson  v.  Tatham,  (1873)  L.  E.  8  C.  P.  482 ;  42  L.  J.  C.  P.  260. 

(fe)  See  Trueman  v.  Loder,  (1840)  11  A.  &  B.  600 ;  9  L.  J.  Q.  B.  165 ;  52  E.  E. 
451;  and  Milward  v.  HibbeH,  (1842)  3  Q.  B.  135,  137;  11  L.  J.  Q.  B.  137;  61  E.  E. 
155. 

{I)  Vallance  v.  Dewar,  (1808)  1  Camp.  503,  508;  10  E.  E.  738;  Ougier  v.  Jen- 
nings, (1800)  id.  505,  506,  n. ;  10  E.  E.  733,  n. ;  Kingston  v.  Knibbs,  (1809)  id.  108; 
10  E.  E.  742. 

(m)  Noble  v.  Kennoway,  (1780)  2  Doug.  513;  cases  cited  in  last  note;  Da  Costa 
V.  Edmunds,  (1815)  4  Camp.  143;  16  E.  E.  763. 

(n)  Blackett  v  Royal  Exchange  Assurance  Co.,  (1832)  2  Cr.  &  J.  249,  250;  1  L.  J. 
Ex  101-  37  E.  E.  695;  Crofts  v.  Marshall,  (1836)  7  C.  &  P.  597,  607  ;  48  E.  E.  828. 
See,  also,  Phillips  v.  Briard,  (1866)  25  L.  J.  Ex.  233;  1  H.  &  N.  21;  108  K.  E.  431; 
Abbott  v.  Bates,  (1876)  45  L.  J.  C.  P.  117.  Expert  evidence  as  to  the  meaning  of 
ordinary  English  words  in  a  modern  Act  of  Parliament  of  general  application  is  not 
admissible  ■  Marquis  of  Camden  v.  Commissioners  of  Inland  Revenue,  [1914]  1  K.  B. 
641;  83  L.  J.  K.  B.  509,  affirmed  in  H.  L.  [1915]  A.  C.  241;  84  L.  J.  K.  B.  145. 

(o)  Wigr.,  Wills,  11,  12,  cited  ante,  §  1131,  n.  s. 
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measure,  or  nuraber,  has  had  a  definite  meaning  attached  to  it  by  the 
Legislature,  any  party  using  that  word  in  a  written  contract  or  a  will, 
will  be  conclusively  presumed  to  have  used  it  in  such  sense,  unless 
the  contrary  clearly  appears  from  some  part  of  the  writing  itself  (p). 
It  seems,  too,  that,  since  the  Act  of  Parliament  passed  for  altering  the 
style,  the  words  Lady  Day  and  Michaelmas,  if  used  in  a  lease,  have 
respectively  been  presumed  to  mean  the  25th  of  March  and  the 
29th  of  September;  and  no  parol  evidence  of  the  custom  of  the 
country  is  admissible  to  show  that  the  parties  used  these  words  with 
reference  to  the  old  style  (q).  In  several  cases,  however,  of  parol 
demises,  such  evidence  has  been  received  (r) ;  but  whether  the  distinc- 
tion hitherto  drawn  between  a  letting  by  deed,  and  a  letting  by  parol, 
would  now  be  sustained,  may  admit  of  a  serious  doubt. 

§  1166  (s).  On  a  warranty  of  prime  singed  bacon,  evidence  of  a 
practice  in  the  trade  to  receive  bacon  slightly  tainted  as  prime  singed, 
has  been  rejected  (i).  So,  where  a  policy  was  made  in  the  usual  form, 
upon  the  ship,  her  tackle,  apparel,  boats,  &c.,  evidence  of  usage,  that 
the  underwriters  never  pay  for  the  loss  of  boats  slung  upon  the 
quarter,  outside  of  the  ship,  was  held  inadmissible  (u).  So,  parol 
evidence  has  been  rejected,  when  tendered  for  the  purpose  of  proving 
that  the  words  "  glass  ware  in  casks,"  contained  in  the  memorandum 
of  excepted  articles  in  a  fire  policy,  meant,  according  to  the  under- 
standing of  insurers  and  insured,  such  ware  in  open  casks  only  (v). 
So,  where  a  bill  of  lading  contained  the  usual  clause,  "  the  dangers  of 
the  sea  only  excepted,"  the  court  held,  that  the  shipowners  could  not 
rely  on  an  established  custom  in  the  trade,  that  persons  in  their 
position  should  only  be  liable  for  damages  occasioned  by  their  own 
neglect,  provided  they  saw  the  merchandise  properly  secured  and 
stowed  (x).  So,  also,  where  some  linseed  was  bought  to  be  delivered 
at  Hull,  and  "fourteen  days  to  be  allowed  for  its  delivery  from  the 
time  of  the  ship's  being  ready  to  discharge,"  evidence  to  show  that 

(p)  Smith  V.  Wilson,  (1832)  3  B.  &  Ad.  731—734;  1  L.  J.  K.  B.  191;  37  E.  E. 
536;  O'Donnell  v.  O'Donnell,  (1882)  1  L.  E.  Ir.  284;  aff.  on  app.,  13  L.  E.  Ir.  226; 
Hockin  v.  Cooke,  (1791)  4  T.  E.  314;  Att.-Gen.  v.  Cart  Plate  Glass  Co.,  (1792) 
1  Anstr.  39;  Noble  v.  Durell,  (1789)  3  T.  E.  271;  Sleght  v.  Rhinelander ,  (1806) 
1  Johns.  192;  Frith  v.  Barker,  (1807)  2  Johns.  335;  Stoever  v.  Whitman,  (1814) 
6  Binn.  417 ;  Henry  v.  Risk,  (1788)  1  Dall.  465. 

iq)  Doe  v.  Lea,  (1809)  11  East,  312, 

(r)  Doe  V.  Benson,  (1821)  4  B.  &  Aid.  588;  Furley  v.  Wood,  (1794)  1  Esp.  198. 

(s)  Gr.  Ev.  §  292,  in  part. 

(t)  Yates  V.  Pym,  (1816)  6  Taunt.  446.  See,  also,  Malcomson  v.  Morton, 
(1847)  11  Ir.  L.  E.  230. 

(u)  Blackett  v.  Royal  Exchange  Assurance  Co.,  supra.  See  Hall  v.  Janson, 
(1855)  4  E.  &  B.  500;  24  L.  J.  Q.  B.  77 ;  99  E.  E.  578.  But  see,  also,  Miller  v. 
Tetherington,  (1862)  7  H.  &  N.  954;  38  L.  J.  Ex.  217;  126  E.  E.  783;  and  Myers  v. 
Sari,  (1861)  30  L.  J.  Q.  B.  9;  3  E.  &  B.  306;  122  E.  E.  710;  both  cited  ante,  §  1162. 

(»)  Blend  v.  Georgia  Ins.  Co.,  Sup.  Ct.,  N.  York,  (1842)  cited  in  Gr.  Ev.   §  292. 

(3!)  The  Schooner  Reeside,  (1837)  2  Sumn.  567. 
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this  stipulation  was  intended  by  the  parties  for  the  benefit,  not  o£  the  , 
seller,  but  of  the  buyer,  who  had  the  option  of  accepting  "'the  sefedl 
during  any  portion  of  the  fourteen  days,  has  been  rejected  (i/).  Also, 
evidence  to  show  that,  on  a  charterparty  containing  terms  clearly 
defining  who  is  to  bear  the  expense  of  delivery,  there  is  a  custom 
regulating  the  subject  has  been  rejected  {z). 

§  1167.  Where  goods  had  been  sold  through  a  London  broker 
under  a  written  contract,  which  stipulated  that  payment  should  be 
made  by  bills.  Lord  Ellenborough  rejected  evidence  of  a  custom,  that 
bills  meant  approved  bills,  and  that  the  vendor  had  the  option  of 
rejecting  any  bill-  of  which  he  disapproved  (a). 

§  1168.  Parol  evidence  of  usage  or  custom  is  not  confined  to  cases 
where  the  written  instrument  is  expressed  in  ambiguous  technical 
language;  for  (b)  it  is  certainly  sometimes  admissible  "to  annex 
incidents,"  as  it  is  termed — that  is,  to  show  what  things  are  cus- 
tomarily treated  as  incidental  and  accessorial  to  the  principal  thing, 
which  is  the  subject  of  the  contract,  or  to  which  the  instrument 
relates.  For  instance,  when  a  bill  of  exchange  or  promissory  note 
payable  either  at  a  fixed  time  or  on  demand  (not  being  one  payable 
in  England  upon  demand)  (c),  is  silent  as  to  any  days  of  grace  in 
England,  three  days,  called  "days  of  grace,"  are  (subject  to  provi- 
sions as  to  holidays)  added  to  the  time  of  payment  as  fixed  by  the 
bill  (d),  and  where  a  bill  is  payable  elsewhere  than  in  England  parol 
evidence  of  the  known  and  established  usage  of  the  country  or  place 
is  admissible  to  show  on  what  day  the  grace  expired  (e).  So,  it  may 
be  proved  by  parol  that  it  is  the  custom  in  particular  trades,  under 
general  contracts  of  hiring  and  service,  for  the  contracts  to  be 
defeasible  on  giving  a  month's  notice    on    either  side  (/),  or  for  the 

{y)  Sotilichos  v.  Kemp,  (1848)  3  Ex.  105. 

(z)  The  Nifa,  [1892]  P.  411.  And  see  also  Scrutton  v.  Childs,  (1877)  36  L.  T. 
212;  Hayton  v.  Irwin,  (1879)  5  C.  P.  D.  130;  Lishman  v.  Christie,  (1887)  19  Q.  B.  D. 
333;  56  L.  J.  Q.  B.  538. 

(a)  Hodgson  v.  Davies,  (1810)  2  Camp.  532;  11  E.  E.  789;  approved  of  by  Ld. 
Denman  in  Trueman  v.  Loder,  (1840)  11  A.  &  E.  599 ;  9  L.  J.  Q.  B.  165 ;  52  E.  E.  451. 
Although  the  same  learned  judge,  in  a  subsequent  stage  of  the  case,  admitted  evidence 
of  a  usage  of  trade,  which  reserved  to  vendors,  selling  through  brokers  in  the  manner 
above  stated,  the  power  of  annulling  the  contract  within  a  reasonable  time  after  the 
name  of  the  purchaser  had  been  communicated  to  them — serious  doubts  may  be  enter- 
tained whether  he  was  right  in  so  doing;  and  whether  the  custom,  thus  allowed  to 
be  proved,  was  so  incidental  to  the  contract,  as,  in  the  absence  of  express  words,  to 
be  incorporated  in  it. 

(b)  Gr.  Ev.  §  294,  as  to  four  lines. 

(c)  Which  is  not  entitled  to  any  days  of  grace  :  see  45  &  46  V.  c.  61,  ss.  10 — 14. 

(d)  45  &  46  V.  c.  61,  s.  14. 

(e)  In  Renner  v.  Bank  of  Columbia,  (1824)  9  Wheat.  581,  the  decisions  on  this 
point  are  reviewed  by  Thompson,  J. 

(/)  Parker  v.  Ibbetson,  (1858)  4  C.  B.  (N.S.)  348;  27  L.  J.  C.  P.  236;  114 
E.  E.  752. 
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persons  employed  to  have  certain  holidays  in  the  year,  and  the 
Sundays  to  themselves  (g).  So,  it  may  be  show^n  by  parol  that  a 
heriot  is  due  by  custom  on  the  death  of  a  tenant  for  life,  though  it 
be  not  expressed  in  the  lease  (h).  So,  a  lessee  by  deed  may  show, 
that,  by  the  custom  of  the  country,  he  is  entitled  to  an  away-going 
crop,  though  no  such  right  be  reserved  in  the  deed  (i).  So,  a  publican, 
holding  premises  under  a  written  agreement,  which  reserved  a  weekly 
rent,  but  was  otherwise  silent  as  to  the  period  of  the  tenancy,  has 
been  allowed  in  Ireland  to  prove  a  custom  among  licensed  victuallers, 
according  to  which  a  tenant  paying  in  advance  the  yearly  victualler's 
licence,  is  deemed  to  have  a  yearly  tenure,  though  the  rent  be  payable 
weekly  (fe). 

§  1169.  Again,  in  an  action  for  the  price  of  tobacco,  evidence  will 
be  admissible  to  show,  that,  by  the  usage  of  the  trade,  all  sales  of 
tobacco  are  by  sample,  although  this  term  be  not  expressed  in  the 
bought  and  sold  notes  (l).  In  another  case,  where  a  quantity  of  linseed 
oil  had  been  sold  through  London  brokers  by  bought  and  sold  notes, 
and  the  name  of  the  purchaser  was  not  disclosed  in  the  bought  note, 
evidence  was  received  of  a  usage  of  trade  in  the  City,  by  which  every 
buying  broker,  who  did  not,  at  the  date  of  the  bargain,  name  his  prin- 
cipal, rendered  himself  liable  to  be  treated  by  the  vendor  as  the 
purchaser  (m).  So,  where  a  person  had  contracted  in  the  body  of  a 
charterparty  ' '  as  agent, ' '  evidence  was  admitted  to  show  a  custom 
that  he  should  be  personally  liable,  if  he  did  not  disclose  the  name  of 
his  principal  within  a  reasonable  time  (n).  So,  where  some  mining 
shares  had  been  sold  upon  the  terms  that  they  should  be  paid  for 
"half  in  two,  and  half  in  four  months,"  but  the  contract  was  silent 
as  to  the  time  of  their  delivery,  the  court,  in  an  action  against  the 
purchaser  for  not    accepting    and    paying    for    the    shares,   admitted 


(g)  R.  V.  Stoke-upon-Trent  {Inhabitants),  (1843)  5  Q.  B.  303;  13  L.  J.  M.  C.  41. 

(h)  White  V.  Sayer,  (1622)  Palm.  211. 

(i)  Wigglesworth  v.  Dallison,  (1778)  1  Doug.  201;  Senior  v.  Annitage,  (1816) 
Holt,  N.  P.  197;  17  E.  E.  627;  explained  by  Parke,  B.,  in  1  M.  &  W.  476;  Hutton 
V.  Warren.  (1836)  1  M.  &  W.  466;  5  L.  J.  Ex.  234;  46  B.  E.  368.  See  In  re  Estate 
of  M.  of  Waterford,  (1871)  I.  E.  5  Eq.  434. 

(k)  Lundy  v.  Reilly,  (1858)  30  L.  T.  223. 

{I)  Syers  v.  Jonas,  (1848)  2  Ex.  Ill;  76  E.  E.  51.5;  O'Neill  v.  Bell,  (1866)  I.  E. 
2  C.  L.  68.  See,  also.  Brown  v.  Byrne,  (1854)  3  E,  &  B.  703;  23  L.  J.  Q.  B.  313; 
97  E.  E.  715;  Cuthbert  v.  Gumming,  (1855)  11  Ex.  405;  24  L.  J.  Ex.  310;  105  E.  E. 
593;  Lucas  v.  Bristow,  (1858)  27  L.  J.  Q.  B.  364;  B.  B.  &  E.  907. 

(m)  Dale  v.  Humfrey,  (1858)  27  L.  J.  Q.  B.  390;  E.  B.  &  E.  1004;  113  E.  E.  964; 
Imperial  Bk.  v.  London  &  St.  Kaiherine's  Dock  Co.,  (1877)  5  Ch.  D.  195;  46  L.  J. 
Ch.  335;  Fleet  v.  Murton,  (1872)  L.  E.  7  Q.  B.  126;  41  L.  J.  Q.  B.  49.  See  South- 
well v.  Bowditch,  (1876)  1_C.  P.  D.  100;  45  L.  J.  C.  P.  630.  Where  however  such 
a  custom  is  inconsistent  with  the  contract  itself  evidence  is  not  admissible  :  Barrow 
v.  Dyster,  (1884)  13  Q.  B.  D.  636. 

(n)  Pike  v.  Ongley,  (1887)  18  Q.  B.  D.  708;  56  L.  J.  Q.  B.  373;  Hutchinson  v. 
Tatham,  (1873)  L.  E.  8  C.  P.  482. 
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evidence  of  a  usage  among  brokers,  that  on  contracts  for  the  sale  of 
mining  shares,  the  vendor  vi^as  not  bound  to  deliver  them  without 
contemporaneous  payment  (o).  So,  where  a  horse  had  been  sold  by 
private  contract  at  a  repository,  with  a  written  warranty  of  soundness, 
and  the  purchaser  afterwards  brought  an  action  against  the  seller,  the 
horse  turning  out  to  be  unsound,  the  defendant  was  permitted  to  show 
that,  by  one  of  ihe  printed  regulations  hung  up  in  the  repository, 
warranties  were  only  to  remain  in  force  till  twelve  o'clock  on  the  day 
after  the  sale;  and  then,  upon  further  proof,  that  the  plaintiff  was 
aware  of  this  regulation,  and  yet  made  no  complaint  within  the 
specified  time,  a  nonsuit  was  directed  to  be  entered  (p).  Moreover,  a 
custom  that  all  steamships  having  a  general  cargo,  coming  into  a 
certain  port,  shall  discharge  their  goods  on  the  quay,  may  be  annexed 
even  to  a  bill  of  lading  of  goods  which  says  that  the  goods  are  to  be 
discharged  in  good  order  from  the  ship  s  tackles  (g) ;  nor  is  a  custom 
that  all  goods  may,  unless  demanded  within  twenty-four  hours  of  a 
ship's  arrival,  be  landed  on  the  quay,  inconsistent  with  one  which 
provides  that  goods  are  to  be  delivered  by  a  person  appointed  by  the 
ship's  agents,  the  delivery  to  be  according  to  the  custom  of  the 
port  (?■). 

§  1170.  This  rule  of  annexing  incidents  by  parol,  which,  time  out 
of  mind,  has  been  adopted  in  explanation  of  mercantile  proceedings, 
and  is  now  generally  applied  to  contracts  respecting  any  transaction 
wherein  known  usages  have  prevailed,  rests  on  the  presumption  that 
the  parties  did  not  intend  to  express  in  writing  the  whole  of  the  agree- 
ment by  which  they  were  to  be  bound,  but  only  to  make  their  contract 
with  reference  to  the  established  usages  and  customs  relating  t-o  the 
subject-matter  (s).  But  here  it  must  be  borne  in  mind,  that  "  inci- 
dents "  are  frequently  "annexed"  to  contracts,  and  conditions 
implied,  not  only  by  the  usage  or  custom  of  trade,  which  is  always  a 
matter  of  evidence,  but  by  the  law-merchant,  which  is  judicially 
noticed  without  proof  (t),  and  by  the  common  law  (u),  and  also  occa- 
sionally by  statute.  This  doctrine  of  legal  implication  is  sufficiently 
abstruse,  and  the  soundest  lawyers  are  often  at  fault,  when  called 
upon  to  apply  it  to  the  varying  transactions  of  life.     On  some  matters, 

(o)  Field  V.  Lelean,  (1861)  30  L.  J.  Ex.  168;  6  H.  &  N.  617;  123  E.  E.  729. 
See  Godts  v.  Rose,  (1855)  17  C.  B.  229 ;  25  L.  J.  C.  P.  61 ;  104  E.  E.  668. 

(p)  Bywater  v.  Richardson,  (1834)  1  A.  &  E.  508;  3  L.  J.  K.  B.  164;  40  E.  E. 
349.  See  Smart  v.  Hyde,  (1841)  8  M.  &  W.  723;  10  L.  J.  Ex.  479;  58  E.  E.  867; 
and  Foster  v.  Mentor  Life  Assurance  Co.,  (1854)  3  E.  &  B.  48;  23  L.  J.  Q.  B.  145; 
97  E.  E.  360. 

(q)  Marzetti  v.  Smith,  (1883)  49  L.  T.  580. 

(r)  Aste  V.  Stumore,  (1884)  13  Q.  B.  D.  326;  63  L.  J.  Q.  B.  82. 

(s)  Hutton  v.  Warren,  (1836)  1  M.  &  W.  475;  5  L.  J.  Ex.  234;  46  E.  E.  368; 
per  Parke,  B. ;  Gibson  v.  Small,  (1853)  4  H.  L.  C.  397 ;  94  E.  E.  138. 

(t)    Ante,  §  5. 

(u)  Gibson  v.  Small,  supra. 
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however,  of  frequent  occurrence  the  law  has  been  settled  by  judicial 
decisions. 

§  1171.  The  warranties  implied  in  marine  insurance  which  before 
1907  were  attached  to  marine  policies  by  the  law  merchant  and  by 
usage  are  now  statutory  (v).  The  most  important  implied  warranty 
is  of  seaworthiness  (x) ;  another  implied  warranty  is  of  the  legality  of 
the  adventure  (y).  In  a  voyage  policy  there  is  an  implied  warranty 
that  at  the  commencement  of  the  voyage  the  ship  shall  be  seaworthy 
for  the  purpose  of  the  particular  adventure  insured  (z).  Where  the 
policy  attaches  while  the  ship  is  in  port  there  is  also  an  implied 
warranty  that  she  shall  at  the  commencement  of  the  risk  be  reasonably 
fit  to  encounter  the  ordinary  perils  of  the  port  (a).  But  the  law  of 
England  implies  no  warranty  that  the  lighters  employed  to  land  the 
cargo  at  the  port  of  discharge  shall  be  seaworthy  (&) ;  none  that  the 
vessel  shall  continue  seaworthy  after  the  voyage  has  commenced ; 
none  that  the  > crew,  if  originally  competent,  shall  continue  so;  none 
that  the  vessel  shall  be  navigated  with  due  care  and  skill  during  the 
voyage ;  none  that  pilots  shall  be  taken  on  board  at  proper  places,  if 
the  voyage  has  already  commenced,  unless,  perhaps,  where  required 
by  Act  of  Parliament;  none  on  an  insurance  for  one  voyage  out  and 
home,  that  the  ship  shall  be  seaworthy  on  the  return  voyage;  although 
these  might  all  be  very  reasonable  conditions  to  be  imposed  on  the 
assured  for  the  benefit  of  the  underwriters,  and  which  have  been  by, 
law  or  custom  imposed  upon  underwriters  in  America  (c).  Where  the 
policy  relates  to  a  voyage  which  is  performed  in  different  stages  during 
which  the  ship  requires  different  kinds  of  or  further  preparation  and 
equipment,  there  is  an  implied  warranty  that  at  the  commencement 
of  each  stage  the  ship  is  seaworthy  in  respect  of  such  preparation  or 
equipment  for  the  purposes  of  that  stage  (d).  In  the  case  of  a  time 
policy,  there  is  no  implied  warranty  that  the  ship  shall  be  seaworthy 
at  any  stage  of  the  adventure,  but  where,  with  the  privity  of  the 
assured,  the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  insurer  is 
not  liable  for  any  loss  attributable  to  unseaworthiness  (e).  In  a  pohcy 
on  goods  or  other  movables  there  is  no  warranty  that  the  goods  or 
movables  are  seaworthy  (/).     But  in  a  voyage  policy  on  goods  or  other 

(»)  The  Marine  Insurance  Act,  1906  (6  Ed.  7,  c.  41). 
(x)  8.  39. 

(y)  s.  a. 

(z)  S.  39  (1). 
(a)  S.  39  (2). 
lb)  Lana  v.  Nixon,  (1866)  L.  E.  1  C.  P.  412. 

(c)  Gibson  v.  Small,  supra.     See,  also,  Biccard  v.  Shepherd,   (1861)  14  Moore 
P.  C.  471;  134  E.  E.  74. 

(d)  Greenock  Steamship  Co.  v.   Maritime  Insurance  Co.,   [1903]  2  K.  B.  657; 
72  L.  J.  K.  B.  868.    6  Ed.  7,  c.  41,  s.  39  (3). 

(e)  S.  39  (5). 
(/)    S.  40  (1). 
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movables  there  is  an  implied  warranty  that  at  the  commencement  of 
the  voyage  the  ship  is  not  only  seaworthy  as  a  ship,  but  also  that  she 
is  reasonably  fit  to  carry  the  goods  or  movables  to  the  destination 
contemplated  by  the  policy  (g). 

§  1172.  In  every  contract  by  a  common  carrier,  or  by  a  ship- 
owner (h),  whether  a  common  carrier  or  not,  for  the  carriage  for  hire, 
whether  by  land  (i)  or  by  water  (fc),  of  goods,  which  term  includes  live 
animals  (I),  the  law  implies  an  insurance  on  his  part,  that — unless 
prevented  either  by  "  the  act  of  God  or  by  the  public  enemies  of  the 
Crown,"  or  by  the  "  proper  vice  "  of  the  animal,  or  by  the  inherent 
quality  of  the  article  (m) — he  will  safely  deliver  at  its  destination  the 
property  entrusted  to  his  care.  The  carrier  by  land,  therefore, 
warrants  that  his  carriage  is  roadworthy,  and  the  shipowner  that  his 
ship  is  seaworthy  (n).  These  stringent  laws,  however,  do  not  extend 
to  forwarding  agents,  as  distinguished  from  common  carriers,  at  least 
when  they  have  made  special  contracts  with  their  employers  (o) ; 
neither  do  they  apply  to  the  carriers  of  passengers,  who  do  not 
impliedly  warrant  either  the  roadworthiness  of  their  vehicles,  or  the 
seaworthiness  of  their  vessels,  so  as  to  render  themselves  liable  for 
injuries  caused  by  mere  latent  defects  (p) — although  bound  to  exercise 
the  utmost  care  and  skill  in  the  conduct  of  their  business  (g),  and 
responsible  to  their  employers  for  every  accident  occasioned  by 
negligence  however  slight  (r). 

§  1174.  In  contracts  for  the  sale  of  estates  (s),  whether  freehold 
or  leasehold,  the  law,  in  the  absence  of  an  express  stipulation  to  tha 

(9)  S.  40  (2). 

(h)  Nugent  v.  SmUh,  (1876)  1  0.  P.  D.  423;  45  L.  J.  C.  P.  697. 

(i)   Riley  v.  Home,  (1828)  5  Bing.  633;  7  L.  J.  (O.S.)  C.  P.  32;  30  K.  E.  576. 

(fc)  Lyon  V.  Mells,  (1802)  6  East,  428;  7  E.  E.  726;  Liver  Alkali  Co.  v.  John- 
son, (1874)  L.  E.  9  Ex.  338 ;  43  L.  J.  Ex.  216. 

(0  McManus  v.  Lane.  S  York.  Ry.,  (1859)  4  H.  &  N.  327;  28  L.  J.  Ex.  358;  118 
E.  E.  470;  Nugent  v.  Smith,  supra;  Tattershall  v.  Nat.  Steamship  Co.,  (1884)  12 
Q.  B.  D.  297 ;  53  L.  J.  Q.  B.  332. 

(m) Kendall  v.  L.  d  S.  W.  Ry.,  (1872)  L.  E.  7  Ex.  373;  41  L.  J.  Ex.  184;  Blower 
V.  G.  W.  Ry.,  (1872)  L.  E.  7  C.  P.  655 ;  41  L.  J.  C.  P.  268  j  Nugent  v.  Smith,  supra. 

(n)  Kopitoff  V.  Wilson,  (1876)  45  L.  J.  Q.  B.  436;  1  Q.  B.  D.  377;  Cohn  v. 
Davidson,  (1877)  2  Q.  B.  D.  455;  46  L.  J.  Q.  B.  305;  Steel  v.  State  Line  Steamship 
Co.,  (1877)  3  App.  Cas.  72.  See,  also,  Tattershall  v.  National  Steamship  Co.,  supra; 
and  ante,  §  187. 

(o)  Scaife  v.  Farrant,  (1875)  L.  E.  10  Ex.  358 ;  44  L.  J.  Ex.  36. 

(p)  Readhead  v.  Midland  Ry.  Co.,  (1869)  L.  B.  4  Q.  B.  379;  38  L.  J.  Q.  B.  169; 
Buxton  V.  North  Eastern  Ry.,  (1869)  9  B.  &  S.  824;  37  L.  J.  Q.  B.  258;  Ingalls  v. 
Bills,  (1845)  9  Meto.  1. 

(5)  This  doctrine  was  applied  to  a  job-master  who  had  let  out  a  carriage  which 
broke  down,  in  Hyman  v.  Nye,  (1881)  6  Q.  B.  D.  685. 

(r)  See  John  v.  Bacon,  (1870)  L.  E.  5  C.  P.  437 ;  Simpson  v.  London  General 
Omnibus  Co.,  (1873)  L.  E.'8  C.  P.  390;  42  L.  J.  C.  P.  112. 

(s)  See  the  Conveyancing  Act,  1881,  44  &  45  V.  c.  41,  ss.  3,  7. 
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contrary,  implies  an  undertaking  on  the  part  of  the  vendor  that  he 
will  malie  out  a  good  title  (<),  and  an  undert^aking  on  the  part  of  tha 
vendee,  that,  if  the  title  prove  defective,  the  damages  to  which  he 
shall  be  entitled,  shall  be  limited  to  the  expenses  actually  incurred  in 
the  investigation,  and  shall  be  merely  nominal  for  the  loss  of  the 
bargain  (u).  If,  indeed,  it  shall  turn  out  that  the  vendor  has  been 
guilty  of  any  fraudulent  misrepresentation  or  concealment,  or  that  he 
has  contracted  to  sell  an  estate  in  which  he  has  no  reasonable  ground 
for  believing  that  he  has  any  interest  whatever  (v),  or  if,  though  able 
to  furnish  a  marketable  title,  he  has  simply  declined  to  do  so,  or  to 
take  the  steps  necessary  for  giving  possession  (a;),  then  the  case  will 
fall  within  the  general  rule  of  law,  that  where  a  person  makes  a 
contract  and  afterwards  breaks  it,  he  must  pay  the  whole  damage 
sustained  by  the  party  with  whom  he  contracts  (y).  Accordingly, 
whilst  the  limited  liability  attaches  only  upon  a  vendor  of  leaseholds 
who  is  unable  to  obtain  the  necessary  consent  of  his  lessor  to  assign, 
he  will  be  liable  to  the  larger  measure  of  damages  where  the  contract 
goes  off  in  consequence  of  his  omission  to  use  reasonable  efforts  to 
procure  the  lessor's  licence  (z).  The  same  result  would  also  follow, 
should  the  question  arise  on  an  executed  contract,  and  the  indenture 
contain  a  covenant  for  quiet  enjoyment  (a). 

§  1175.  An  agreement  to  grant  a  lease  contains  an  implied  under- 
taking on  the  part  of  the  intended  lessor  that  he  has  title  to  grant  a 
valid  lease  (b);  axid  in  every  demise  of  real  property,  whether  by  deed 

it)  Souter  V.  Brake,  (1834)  5  B.  &  Ad.  992;  3  L.  J.  K.  B.  31;  39  E.  E.  715; 
Doe  V.  Stanton,  (1836)  1  M.  &  W.  695,  701;  5  L.  J.  Ex.  253;  46  E.  E.  464;  Hall  v. 
Betty,  (1842)  4  Man.  &  G.  410;  11  L.  J.  C.  P.  256;  WoHhington  v.  Warrington, 
(1848)  5  C.  B.  635;  17  L.  J.  C.  P.  117;  75  E.  E.  821.  These  cases  overrule  George 
V.  Pritchard,  (1826)  Ey.  &  M.  417.  See  Kintrea  v.  Perston,  (1856)  1  H.  &  N.  357; 
■25  L.  J.  Ex.  287 ;  108  R.  E.  624. 

(u)  Flureau  v.  Thomhill,  (1775)  2  W.  Bl.  1078;  Walker  v.  Moore,  (1829)  10  B. 
&  C.  416;  8  L.  J.  (O.S.)  K.  B.  159;  Robinson  v.  Harman,  (1848)  1  Ex.  855;  18  L.  J. 
Ex.  202;  Bain  v.  Fothergill,  (1874)  L.  E.  7  H.  L.  158;  43  L.  J.  Ex.  243;  Wortli- 
ington  v.  Warrington,  supra;  Pounsett  v.  Fuller,  (1856)  17  C.  B.  660;  25  L.  J. 
C.  P.  145;  104  E.  E.  829;  Sikes  v.  Wild,  (1861)  4  B.  &  S.  421;  32  L.  J.  Q.  B.  375; 
129  E.  R.  790 ;  Morgan  v.  Russell,  [1909]  1  K.  B.  357 ;  78  L.  J.  K.  B.  187 ;  Pease 
V.  Courtney,  [1904]  2  Ch.  503;  73  L.  J.  Ch.  760. 

(c)  Hopkins  v,  Grazebrook,  (1826)  6  B.  &  C.  81 ;  5  Ij.  J.  (O.S.)  K.  B.  65;  RoMn- 
son  V.  Harman,  supra.    See  Sikes  v.  Wild,  supra. 

(x)  Engell  v.  Fitch,  (1869)  L.  E.  4  Q.  B.  659;  37  L.  J.  Q.  B.  145.  See  Godwin 
V.  Francis,  (1870)  L.  E.  5  C.  P.  295;  39  L.  J.  C.  P.  121. 

iy)  In  Bain  v.  Fothergill,  (1874)  L.  R.  7  H.  L.  207;  43  L.  J.  Ex.  243;  Ld. 
Chelmsford  expressed  an  opinion,  that  even  if  a  man  contracts  for  the  sale  of  real 
estate,  knowing  that  he  has  no  title,  nor  any  means  of  acquiring  it,  the  purchaser 
cannot  recover  damages  beyond  the  expenses  incurred  by  an  action  for  breach  of  con- 
tract; he  can  only  obtain  other  damages  by  an  action  for  deceit.    Sed  qu. 

(z)  Day  V.  Singleton,  [1899]  2  Ch.  320;  68  L.  ,T.  Ch.  593;  Jones  v.  Gardiner, 
[1902]  1  Ch.  191;  71  L.  J.  Ch.  93. 

(a)  Lock  V.  Furze,  (1866)  L.  E.  1  C.  P.  441 ;  35  L.  J.  C.  P.  141. 

(6)  Stranks  v.  St.  John,  (1867)  L.  E.  2  C.  P.  376;  36  L.  J.  C.  P.  118. 
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or  parol,  the  law  annexes  conditions  that  the  lessor  will  give  possession 
of  the  premises  to  the  lessee  (c),  and  that,  provided  the  lessor's  own 
interest  in  them  continues  (d),  the  lessee  shall  have  quiet  enjoyment 
of  them  (e),  including  an  inalienable  right  to  kill  and  take  ground 
game  thereon  (/),  and  shall  not  be  evicted  during  the  term  (g).  No 
undertaking,  however,  for  good  title  is  imphed  by  law  from  a  demise 
by  parol  (h) ;  nor,  subject  to  section  14  of  the  Housing,  Town  Planning, 
&G.,  Act,  1909  (i),  is  any  warranty  implied  that  the  subject-matter  of 
a  lease, — whether  it  consist  of  a  house  or  of  land, — shall,  either  at  the 
commencement,  or  during  the  continuance,  of  the  term,  be  in  a  proper 
state  for  habitation  or  cultivation,  or  that,  in  other  respects,  it  shall 
be  reasonably  fit  for  the  purpose  for  which  it  is  taken  (fe).  Neither 
does  the  law  imply,  from  the  relation  of  landlord  and  tenant,  any 
obligation  on  the  part  of  the  landlord  to  do  substantial  repairs  on 
notice  (i) ;   and  even  where  the  landlord  is  bound  by  special  agreement 


(c)  Goe  V.  Clay,  (1829)  5  Bing.  440;  7  L.  J.  (O.S.)  C.  P.  162;  30  E.  E.  699; 
Jinks  V.  Edwards,  (1856)  11  Ex.  775;  105  E.  E.  787;  Drury  v.  Macnamara,  (1856) 
5  E.  &  B.  612;  25  L.  J.  Q.  B.  5;  103  E.  E.  647. 

id)  Penfold  v.  Abbott,  (1863)  32  L.  J.  Q.  B.  67;  139  E.  E.  730;  Adams  v.  Oibney, 
(1830)  6  Bing.  656 ;  8  L.  J.  (O.S.)  C.  P.  243;  31  E.  E.  514;  Baynes  v.  Lloyd,  [1895] 
2  Q.  B.  610;  64  L.  J.  Q.  B.  787;  Jones  v.  Lavington,  [1908]  1  K.  B.  253;  72  L.  J. 
K.  B.  98;  Pease  v.  Courtney,  [1904]  2  Ch.  503;  73  L.  J.  Gh.  760. 

(e)  Bandy  v.  Cartwright,  (1853)  8  Ex.  913;  22  L.  J.  Ex.  285;  91  E.  E.  836; 
Hall  V.  City  of  London  Brewery  Co.,  (1862)  31  L.  J.  Q.  B.  257;  2  B.  &  S.  737;  127 
E.  E.  541.  See  Howard  v.  Maitland,  (1883)  11  Q.  B.  D.  695;  53  L.  J.  Q.  B.  42; 
as  to  what  constitutes  a  breach  of  a  covenant  for  quiet  enjoyment. 

(/)   43  &  44  V.  c.  47,  as.  1,  3. 

ig)  Per  Parke,  B.,  in  Sutton  v.  Temple,  (1843)  12  M.  &  W.  64;  13i  L.  J.  Ex.  17; 
67  E.  E.  255 ;  and  in  Hart  v.  Windsor,  (1843)  id.  85 ;  43  L.  J.  Q.  B.  129;  67  E.  E.  266. 

(h)  Bandy  v.  Cartwright,  supra;  overruling  contrary  dicta  by  Parke,  B.,  in  De 
Medina  v.  Norman,  (1842)  9  M.  &  W.  827 ;  11  L.  J.  Ex.  370 ;  60  E.  E.  912 ;  and 
Sutton  V.  Temple,  supra.  The  law  in  Ireland  with  respect  to  this  subject  is  now 
contained  in  s.  41  of  23  &  24  V.  o.  154,  which  enacts  that  every  lease,  made  since 
1st  Jan.,  1861,  shall,  unless  otherwise  expressly  provided  thereby,  (see  Leonard  v. 
Taylor,  (1874)  I.  E.  8  C.  L.  300),  imply  an  agreement  by  the  landlord  that  he  has 
a  good  title,  and  that  the  tenant  shall  have  quiet  enjoyment.  S.  42  also  enacts,  that 
.every  such  lease  shall,  unless  otherwise  expressly  provided  thereby,  imply  an  agree- 
ment by  the  tenant  to  pay  the  rent,  and  all  taxes  and  impositions  payable  by  the 
tenant,  and  to  keep  the  premises  in  good  and  substantial  repair,  and  to  deliver  them 
up  in  such  repair  on  the  determination  of  the  lease,  accidents  by  fire  without  the 
tenant's  default  excepted. 

(i)   9  Ed.  7,  c.  44. 

(k)  Sutton  V.  Temple,  (1843)  12  M.  &  W.  52;  13  Ij.  J.  Ex.  17;  67  E.  E.  255; 
Hart  V.  Windsor,  (1843)  id.  68 ;  13  L.  J.  Ex.  129 ;  67  E.  E.  266 ;  Murray  v.  Mace, 
(1874)  I.  E.  8  C.  L.  396;  Manchester  Bonded  Warehouse  Co.  v.  Carr,  (1880) 
5  C.  P.  D.  507 ;  49  L.  J.  C.  P.  809.  These  cases  overrule  Edwards  v.  Etherington, 
(1825)  Ey.  &  M.  268;  Collins  v.  Barrmo,  (1831)  1  M.  &  Bob.  112;  Salisbury  v.  Mar- 
shall, (1829)  4  C.  &  P.  65.  In  Erskine  v.  Adeane,  (1873)  42  L.  J.  Ch.  395,  Ld. 
Eomilly  held  "that  every  landlord  warranted  his  tenant  that  he  would  not  keep 
noxious  things  (such  as  yew  trees)  near  the  tenant's  estate,"  but  this  ruling  was 
reversed  on  appeal,  as  being  obviously  contrary  to  the  law  :  (1873)  L.  E.  8  Ch.  756; 
42  L.  J.  Ch.  835. 

(0    Gott  V.  Gandy,  (1853)  2  B.  &  B.  845;  23  L.  J.  Q.  B.  1;  95  E.  E.  848. 
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to  keep  the  premises  in  repair  during  the  tenancy,  there  is  no  implied 
condition  that  the  t-enant  may  quit  if  the  repairs  be  not  done  (m). 

§  1176.  In  the  case,  however,  of  letting  a  ready  furnished  house, 
the  law  imposes  an  obligation  upon  the  landlord  to  let  the  premises 
in  a  reasonably  habitable  state ;  and  therefore,  if  the  furniture  be  in- 
sufficient in  quantity,  or  defective  in  quality,  if  the  beds  swarm  with 
vermin,  or  the  drains  be  out  of  order,  or  the  house  be  infected  with 
contagion,  the  tenant  may  quit  without  notice,  unless,  perhaps,  in 
the  event  of  his  having  had  an  opportunity  of  inspecting  the  premises 
by  himself  or  his  agent  before  entering  on  the  occupation  (n).  This 
warranty,  however,  applies  only  to  the  state  of  the  premises  at  the 
commencement  of  the  tenancy,  and  there  is  no  implied  agreement 
that  the  premises  shall  continue  fit  for  habitation  during  the  term  (o). 

§  1176a.  The  Housing,  Town  Planning,  &c..  Act,  1909  (p),  (s.  14), 
enacts  that  in  any  contract  ' '  for  letting  for  habitation  a  house  or  part 
of  a  house  at  a  rent  not  exceeding  (a)  in  the  case  of  a  house  situate 
in  the  administirative  county  of  London,  forty  pounds ;  (b)  in  the  case 
of  a  house  situate  in  a  borough  or  urban  district  with  a  population 
according  to  the  last  census  for  the  time  being  of  fifty  thousand  or 
upwards,  twenty-six  pounds;  (c)  in  the  case  of  a  house  situate  else- 
where, sixteen  pounds;  there  shall  be  implied  a  condition  that  the 
house  is  at  the  commencement  of  the  holding  in  all  respects  reason- 
ably fit  for  human  habitation,  but  the  condition  aforesaid  shall  not  be 
implied  when  a  house  or  part  of  a  house  is  let  for  a  term  of  not  less 
than  three  years  upon  the  terms  that  it  be  put  by  the  lessee  into  a 
condition  reasonably  fit  for  occupation,  and  the  lease  is  not  determin- 
able at  the  option  of  either  party  before  the  expiration  of  that  term." 
Section  15  (1)  provides  that  "  The  last  foregoing  section  shall,  as  re- 
spects contracts  to  which  that  section  applies,  take  eSect  as  if  the 
condition  implied  by  that  section  included  an  undertaking  that  the 
house  shall,  during  the  holding,  be  kept  by  the  landlord  in  all  rtespeets 
reasonably  fit  for  human  habitation." 

§  1177.  On  the  sale  of  a  specific  ascertained  chattel,  the  law  of 
England, — like  the  Eoman  (g),  the  French  (?•),  the  Scotch  (s),  and, 

(m)  Surplice  v.  Farnsworth,  (1844)  7  Man.  &  G.  576;  13  L.  J.  C.  P.  215;  66 
B.  E.  760. 

(n)  Smith  v.  Marrable,  (1843)  11  M.  &  W.  5;  12  L.  J.  Ex.  223;  63  E.  E.  493; 
commented  on  by  Ld.  Abinger,  in  Sutton  v.  Temple,  supra ;  and  approved  in  Wilson 
V.  Finch  Hatton,  (1877)  2  Ex.  D.  336 ;  46  L.  J.  Ex.  489,  S.  C. 

(o)  Sarson  v.  Roberts,  [1895]  2  Q.  B.  395;  65  L.  J.  Q.  B.  37. 

(p)  9  Ed.  7,  0.  44. 

(g)  See  Domat,  bk.  1,  tit.  2,  §  2,  art.  3. 

(r)  Code  Civil,  c.  4,  o.  1,  art.  1603. 

(s)  Bell  on  Sale,  94. 
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in  part,  the  American  law  (t), — annexes  to  the  contract  an  implied 
warranty  of  title,  and  against  incumbrances  (u).  Even  before  this 
was  expressly  enacted,  a  warranty  might  have  been  inferred,  either 
from  the  usage  of  trade,  or  from  the  declaration  or  conduct  of  the 
vendor  being  'such  as  to  lead  to  the  conclusion  that  he  sold  the  pro- 
perty as  "his  own,"  or  from  the  fact  of  the  articles  being  bought  in 
a  shop  professedly  carried  on  for  the  sale  of  goods  (v).  With  respect 
to  executory  contracts  of  purchase  and  sale,  where  the  subject  js 
unascertained,  and  is  afterwards  to  be  conveyed,  the  law  would 
probably  imply  that'  both  parties  meant  that  a  good  title  to  that  sub- 
ject should  be  transferred,  in  the  same  manner  as  it  would  imply, 
under  similar  circumstances,  that  a  merchantable  article  was  to  be 
supplied.  Unless  goods,  which  the  party  could  enjoy  as  his  own,  and 
make  full  use  of,  were  delivered,  the  contract  would  not  be  performed. 
The  purchaser  could  not  be  bound  to  accept  it  if  he  discovered  the 
defect  of  title  before  delivery;  and  if  he  did  accept,  and  the  goods 
were  recovered  from  him,  he  would  not  be  bound  to  pay  for  them,  or 
having  paid,  he  would  be  entitled  to  recover  back  the  price,  as  on  a 
consideration  which  had  failed  (x). 

§  1178.  If  the  buyer  of  goods  expressly,  or  by  implication,  make 
known  to  the  seller  the  particular  purpose  for  which  they  are  required, 
so  as  to  show  that  he  relies  on  the  seller's  skill  and  judgment,  and 
the  goods  are  of  a  description  which  it  is  the  seller's  business  to  supply, 
there  is  (except  in  the  case  of  patent  goods,  or  goods  sold  under  a 
trade  name  (y) )  by  statute  an  implied  condition  that  the  goods  shall 
be  reasonably  fit  for  the  purpose  for  which  they  are  bought  («).  Where 
too,  goods  are  bought  by  description  from  a  seller  who  deals  in  goods 
of  that  description  (whether  a  manufacturer  of  them  or  not),  there  is 
an  implied  condition  that  the  goods  shall  be  of  merchantable 
quality  (a),  provided  that  if  the  buyer  has  examined  the  goods,  there 
is  no  warranty  as  regards  defects  which  the  examination  ought  to  have 
revealed  (b).     Subject  to  the  above  enactment,  where  on  a  sale  the 

(i)  Defreeze  v.  Trumper,  (1806)  1  Johns.  274;  Rew  v.  Barber,  (1824)  3  Cowen, 
272;  Broom,  Max.  628. 

(u)  The  Sale  of  Goods  Act,  1893  (56  &  57  V.  c.  71),  a.  12. 

(v)  Morley  v.  Attenborough,  (1849)  3  Ex.  511—513;  18  L.  J.  Ex.  148;  77  R.  E 
109;Eicholz  v.  Bannister,  (1864)  17  C.  B.  (N.8.)  708;  34  L.  J.  C.  P.  105;  142  R.  E. 
594. 

(x)  Morley  v.  Attenborough,  supra. 

iy)  As  to  this  exception,  see  Bristol  Tramways  Co.  v.  Fiat  Motors,  [1910]  2  K.  B. 
831;  79  L.  J.  K.  B.  1107;  (motor  omnibuses  and  omnibus  chassis). 

iz)  The  Sale  of  Goods  Act,  1893  (66  &  57  V.  c.  71),  s.  14  (1). 

(o)  This  applies  to  goods  whether  they  are  sold  under  a  patent  or  trade  name 
or  otherwise;  Bristol  Tramways  Co.  v.  Fiat  Motors,  supra. 

(b)  56  &  67  V  c.  71  s.  14  (2).  As  to  the  former  law,  see  Wider  v.  ScUlhzzi, 
(1856)  17  C  B.  619;  25  L.  J.  C.  P.  89;  104  E.  E.  815;  Bigge  v.  Parkinson,  (1862) 
7  H.  &  N  955;  31  L.  J.  Ex.  301;  126  E.  E.  783;  Beer  v.  Walker,  (1877)  46  L.  J. 
C.  P.  677.     A  publican,  keeper  of  »■  tied  house,  sold  beer  brewed  by  his  landlords  to 
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purchaser  has  been  afforded  an  opportunity  of  inspecting  either  the 
bulk  or  the  sample,  the  maxim  of  caveat  emptor  is  generally  applic- 
able, and  the  law  does  not  imply  any  warranty,  either  as  to  their 
merchantable  quality  (c),  or  their  value  (d),  or  their  fitness  for  the 
purpose  for  which  they  were  bought  (e),  unless  the  defect  be  of  such 
a  nature  as  not  to  be  readily  discoverable  by  the  inspection  of  the 
bulk  or  the  sample  (/).  This  doctrine  even  extends  to  the  sale  of  food 
for  the  use  of  man  (g),  unless  the  vendor  be  a  butcher,  baker,  vintner, 
or  common  victualler,  in  which  case  he  will  perhaps  be  presumed  to 
have  warranted  that  the  provisions  supplied  by  him  were  sound  and 
wholesome  (h).  It  is  thought  that  since  the  Sale  of  <joods  Act,  what- 
ever the  law  may  formerly  have  been,  cases  of  this  class  now  fall  to 
be  dealt  with  under  section  14,  and  that  they  would  usually  fall  to  be 
dealt  with  under  sub-section  1,  the  case  for  the  buyer  being  that  he 
relied  upon  the  skill  and  judgment  of  the  seller  to  supply  food  fit  for 
consumption.  But  it  would  seem  from  Wren  v.  Holt  (i)  that  it  may 
frequently,  if  not  generally,  be  possible  to  bring  the  supply  of  food 
for  immediate  consumption  by  the  buyer  within  sub-section  2  as  a 
sale  of  goods  by  description,  so  as  to  raise  the  warranty  that  such  goods 
were  ' '  merchantable  ' '  under  the  description,  food  unfit  for  human 
consumption  by  reason  of  containing  ptomaine  poison,  or  the  like, 
being  conceived  as  unmerchantable,  and  the  warranty  as  being  thus 
broken  (k).     The  particular  purpose  for  which  an  article  purchased  is 

a  customer  in  his  bar,  who  knew  by  whom  the  beer  was  brewed,  and  did  not  rely 
upon  the  publican's  skill  or  judgment.  The  beer  contained  arsenic  and  the  publican 
was  held  liable  under  this  subsection  for  supplying  beer  not  of  merchantable  quality  : 
Wren  v.  Holt,  [1903]  1  K.  B.  610;  72  L.  J.  K.  B.  340. 

(c)  Independently,  however,  of  the  law  of  implied  warranty,  a  party  is  not  bound 
to  accept  and  pay  for  chattels,  unless  they  really  .answer  the  description ,  ot  the 
articles  which  the  vendor  professed  to  sell,  and  the  purchaser  intended  to  buy.  Gom- 
pertz  V.  Bartlett,  (1853)  2  E.  &  B.  849;  23  L.  J.  Q.  B.  65;  95  E.  E.  851;  Nichol  v. 
Godts,  (1854)  10  Ex.  191;  23  L.  J.  Ex.  314;  102  E.  E.  523;  Young  v.  Cole,  (1837) 
3  Bing.  N.  C.  724;  6  L.  J.  C.  P.  201;  43  E.  E.  783;  Hall  v.  Conder,  (1867)  2  C.  B. 
(N.S.)  41;  25  L.  J.  C.  P.  138;  109  E.  E.  590;  Josling  v.  Kingsford,  (1863)  32  L.  J. 
C.  P.  94;  13  0.  B.  (N.S.)  447;  134  E.  E.  596. 

(d)  Kirkpatrick  V.  Gowan,  (1875)  I.  E.  9  C.  L.  521.  See  Smith  v.  Hughes, 
(1871)  L.  E.  6  Q.  B.  597 ;  40  L.  J.  Q.  B.  221. 

(e)  Parkinson  v.  Lee,  (1802)  2  East,  314;  6  E.  E.  429;  recognised  by  Parke,  B., 
in  Sutton  v.  Temple,  supra;  and  explained  by  Tindal,  C.  J.,  in  Shepherd  v.  Pybus, 
(1842)  3  Man.  &  G.  880 ;  11  L.  J.  C.  P.  101. 

(/)    Mody  V.   Gregson,  (1868)  L.  E.  4  Ex.  49;  38  L.  J.  Ex.  12. 

(3)  Burnby  v.  Bollett,  (1847)  16  M.  &  W.  644;  Le  Neuville  v.  Nourse,  (1813) 
3  Camp.  351;  Emmerton  v.  Matthews,  (1862)  31  L.  J.  Ex.  139;  7  H.  &  N.  586; 
126  E.  E.  567. 

(h)  Burnby  v.  Bollett,  (1847)  16  M.  &  W.  649,  654,  655;  17  L.  J.  Ex.  190; 
73  E.  E.  667 ;  per  Parke,  B. 

(i)   Supra. 

(k)  Wren  v.  Holt,  however,  requires  careful  consideration.  By  reason  partly 
of  the  form  in  which  the  case  came  before  the  Court  of  Appeal,  by  which  it  would 
seem  that  the  court  was  bound  by  the  finding  of  the  jury  and  was  not  free  to  consider 
the  matter  at  large,  and  partly  by  reason  of  the  differences  of  opinion  between  the 
members  of  the  Court,  it  can  scarcely  be  considered  to  be  a  conclusive  or  satisfactory 
authority. 
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required  may  be  made  known  to  the  seller  by  the  recognised  des- 
cription by  which  the  article  is  purchased  (I).  The  question  whether 
the  buyer*  made  known  to  the  seller  the  particular  purpose  for  which 
the  goods  were  required  so  as  to  show  that  he  relied  on  the  seller's 
skill  and  judgment  is  one  of  fact,  depending  on  the  circumstances  of 
the  particular  case  (m).  Although  the  contract  is  reduced  into  writing 
parol  evidence  is  admissible  of  what  the  buyer  said  to  the  seller  before 
the  reduction  into  writing  in  order  to  raise  the  warranty  (n). 

§  1178a.  The  Sale  of  Goods  Act,  1893,  purports  to  codify  the  law 
of  the  sale  of  goods  and  to  be  exhaustive,  and  it  is  necessary,  there- 
fore, to  treat  every  case  as  falling  within  it  (o).  Subject  to  the  provi- 
sions of  that  Act  and  of  any  statute  in  that  behalf,  there  is  no  implied 
warranty  or  condition  as  to  the  quality  or  fitness  for  any  particular 
purpose  of  goods  supplied  under  a  contract  of  sale  except  as  provided 
by  section  14. 

By  sub-section  3  of  that  section  an  implied  warranty  or  condition 
as  to  quality  or  fitness  for  a  particular  purpose  may  be  annexed  by 
the  usage  of  trade. 

By  sub-section  4  an  express  warranty  or  condition  does  not  nega- 
tive a  warranty  or  condition  implied  by  this  act  unless  inconsistent 
therewith. 

A  sale  in  a  market  of  animals  suspected  by  the  seller  to  be  diseased 
(although  by  exposing  them  for  sale  his  conduct  may  have  been 
morally,  or  even  statutably,  culpable,  does  not  render  him  liable  as  for 
false  representation  where  such  animals  are  sold  under  an  express 
condition  that  they  are  sold  ' '  with  all  faults  ' '  and  without  any 
warranty  (p). 

§  1179.  Where  a  known  ascertained  chattel  is  specifically  ordered 
by  the  buyer,  the  manufacturer  who  executes  the  order  does  nob 
thereby  impliedly  warrant,  that  the  article  supplied  by  him  shall  be 
fit  for  the  special  purpose  to  which  it  is  intended  to  be  applied  (g). 


(l)  E.g.,  a  hot  water  bottle;  Priest  v.  Last,  [1903]  2  K.  B.  148;  72  L.  J.  K.  B. 
657;  milk.  Frost  v.  Aylesbury  Dairy  Co.,  [1905]  1  K.  B.  608;  74  L.  J.  K.  B.  386; 

(m)  Priest  v.  Last ;  Frost  v.  Aylesbury  Dairy  Go.  In  this  last  case  the  evidence 
which  fixed  the  seller  was  printed  matter  laudatory  of  the  seller,  printed  in  the 
buyer's  milk  book  supplied  by  the  seller,  setting  forth  the  precautions  which  the 
seller  took  in  the  way  of  medical  inspection,  milk  analysis,  and  so  forth,  to  ensure 
purity  of  the  milk. 

(n)  Gillespie  v.  Cheney,  [1896]  2  K.  B.  69;  65  L.  J.  Q.  B.  552.  As  to  what  sort 
of  a  clause  in  a  written  contract  excluding  warranties  will  effectually  exclude  this 
implied  warranty,  see  Clarke  v.  Army  and  Navy  Stores,  [1903]  1  K.  B.  155 ;  72  L.  J. 
K.  B.  153. 

(o)  Wren  V.  Holt,  supra,  per  Vaughan  "Williams,  L.  J.,  at  p.  614. 

(p)  Ward  V.  Hobbs,  (1878)  4  App.  Cas.  13;  48  L.  J.  Q.  B.  281. 

(g)  Chanter  v.  Hopkins,  (1838)  4  M.  &  W.  399;  8  L.  J.  Ex.  14;  51  E.  E.  650; 
OlUvant  V.  Bayley,  (1843)  5  Q.  B.  288;  13  L.  J.  Q.  B.  34;  64  E.  E.  501;  recognised 
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But  where  the  purchaser,  instead  of  depending  on  his  own  judgment, 
may  fairly  be  supposed  to  rely  on  the  skill  and  knowledge  of  the 
vendor,  the  law  implies  a  warranty  that  the  chattel  furnished  shall 
be  reasonably  fit  for  the  purpose  for  which  it  is  known  to  be 
ordered  (r);  and  no  exception  will  be  recognised  in  the  case  of  latent 
undiscoverable  defects  (s).  This  doctrine  will  apply  in  a  special 
manner  to  cases,  where  the  articles  are  supplied  directly  by  the  manu 
facturer  (i).  It  will  also  extend  to  natural  products  as  well  as  to 
manufactured  articles;  and  therefore,  where  a  dealer  in  seed  had  sold 
some  rape  which  he  knew  the  purchaser  required  for  seed,  the  court 
held  that  the  contract  contained  an  implied  warranty  that  the  rape 
was  good  growing  seed,  fit  for  germination  (u). 

§  1179a.  Before  the  Sale  of  Goods  Act,  1893,  it  was  held  that  on 
a  sale  of  goods  by  a  manufacturer  of  such  goods,  who  is  not  otherwise 
a  dealer  in  them,  in  the  absence  of  any  usage,  in  the  particular  trade 
or  as  regards  the  particular  goods,  to  supply  goods  of  other  makers, 
there  was  an  implied  contract  that  the  goods  supplied  should  be  of  the 
manufacturer's  own  make  (v).  No  similar  provision,  however,  is  con- 
tained in  the  Act. 

§  1179b.  Upon  a  contract  to  let  chattels  for  a  particular  purpose 
by  a  person  who  deals  in  or  whose  business  it  is  to  let  such  chattels, 
there  is  an  implied  warranty  that  the  articles  let  shall  be  reasonably 
fit  for  the  purpose  for  which  they  are  supplied ;  thus,  a  job-master  has 
been  held  liable  for  injuries  resulting  from  the  breaking  down  of  a 
carriage  let  by  him,  in  consequence  of  a  latent  defect  (x),  and  a  person 
letting  out  gear  for  unloading  a  ship,  for  injuries  resulting  from  the 
defective  condition  of  the  gear  supplied  (y). 

§  1180.  The  vendor  of  any  article  with  a  trade  mark  or  descrip- 
tion upon  it,  is,  by  virtue  of  the  Merchandise  Marks  Act,  1887,  pre- 

in  Parsons  v.  Sexton,  (1847)  4  C.  B.  908;  16  L.  J.  C.  P.  181;  Prideaux  v.  Bunnett, 
(1857)  1  C.  B.  (N.S.)  613;  107  E.  E.  824;  Hall  v.  Cond.er,  (1857)  2  C.  B.  (N.S.)  41; 
25  L.  J.  C.  P.  138;  109  E.  E.  590. 

(r)  56  &  57  V.  c.  71,  s.  14  (3).  Bigge  v.  Parkinson,  (1862)  31  L.  J.  Ex.  301, 
303;  7  H.  &  N.  955,  961;  126  R.  R.  783;  Brown  v.  Edgington,  (1841)  2  Man.  &  G. 
279,  290;  10  L.  J.  C.  P.  66;  58  E.  E.  408;  recognised  in  Sutton  v.  Temple,  (1843) 
12  M.  &  W.  64;  13  L.  J.  Ex.  17;  67  E.  E.  255;  Mallan  v.  Radlojf,  (1864)  17  C.  B. 
(N.S.)  588;  142  E.  E.  532. 

(s)  Randall  v.  Newson,  (1877)  46  L.  J.  Q.  B.  259;  2  Q.  B.  D.  102;  Frost  v. 
Aylesbury  Dairy  Co.,  supra;  Wren  v.  Holt,  supra. 

(t)  Shepherd  v.  Pybus,  supra;  Sutton  v.  Temple,  (1843)  supra. 

(u)  Shields  v.  Cannon,  (1865)  16  Ir.  C.  L.  E.  588;  Jones  v.  Just,  (1868)  L.  E. 
3  Q.  B.  197;  37  L.  J.  Q.  B.  89. 

(v)  Johnson  v.  Raylton,  (1881)  7  Q.  B.  D.  438;  50  L.  J.  Q.  B.  753. 

(x)  Hyman  v.  Nye,  (1881)  6  Q.  B.  D.  685. 

iy)  Mowbray  v.  Merryweather,  [1895]  2  Q.  B.  640;  65  L.  J.  Q.  B.  501;  Vogan 
v.  Oulton,  (1899)  81  L.  T.  435. 
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sumed  to  have  contracted  that  the  mark  is  genuine  and  the  descrip- 
tion true,  "  unless  the  contrary  shall  be  expressed  in  some  writing 
signed  by  or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted 
by  the  vendee  "  (z). 

§  1180a.  By  the  Fertilisers  and  Feeding  Stufis  Act,  1906  (a),  cer- 
tain warranties  axe  implied  upon  the  sale  of  fertilisers  and  feeding 
stufis;  and  by  the  Milk  and  Dairies  (Consolidation)  Act,  1915  (b), 
where  milk  is  sold  or  exposed  or  kept  for  sale  it  is  presumed  to  be  for 
human  consumption  or  for  use  in  the  manufacture  of  products  for 
human  consumption,  unless  the  contrary  is  proved. 

§  1181.  It  is  now  determined  that  the  law  implies  no  warranty 
on  a  contract  for  the  sale  of  a  patent,  either  that  the  vendor  was  the 
true  and  first  inventor,  or  that  the  invention  was  either  useful  or 
new  (c). 

§  1182.  From  the  ordinary  relation  of  master  and  domestic  or 
menial  servant,  no  contract,  and  therefore  no  duty,  can  be  implied 
on  the  part  of  the  master,  to  protect  the  servant  against  any  injury 
arising,  either  from  the  negligence  of  another  servant,  or  from  the 
defective  condition  of  the  master's  property,  unless  the  personal  negli- 
gence or  other  misconduct  of  the  master  can  be  shown  to  have  caused, 
or,  at  least  to  have  materially  contributed  to,  the  accident  (d),  or 
unless  the  master  knew  of  the  danger  while  the  servant  did  not  (e). 
This  doctrine, — which,  until  the  year  1880,  was  held  applicable  in  its 
entirety  to  every  employer  of  manual  labour, — is  now  confined  to 
the  masters  of  domestic  or  menial  servants.  The  liability  of  all 
other  employers  to  make  compensation  for  personal  injuries 
suffered  by  workmen  in  their  service,  must  depend  on  the 
Employers'  Liability  Act,  1880  (/).  The  most  important  sections 
of  that  statute  are  the  first  three,  which  are  too  long  to  insert 
in  this  work,  but  which  deserve  attentive  study.  Suffice  it  here 
to  remark,  first,  that  the  Act  does  not  apply,  either  to  domestic 
servants,  or  to  seamen;  second,  that  the  expression  "employer, 
as  used  therein,  "  includes  a  body  of  persons  corporate  or  unincor- 
porate";    and    third,    that    the    expression    "workman"    includes   a 

(z)  50  &  51  V.  c.  28,  8.  17. 

(a)  6  Ed.  7,  c.  27,  s.  1. 

(b)  5  &  6  G.  5,  c.  66,  ».  19  (2). 

(c)  Hall  V.  Conder,  supra;  Smith  v.  Neale,  (1857)  id.  67;  26  L.  J.  C  P.  143; 
109  E.  E.  611;  Notor  v.  Brooks,  (1861)  7  H.  &  N.  499;  126  E.  E.  540;  Trotman  v. 
Wood,  (1864)  16  C.  B.  (N.S.)  479;  139  E.  B.  587. 

(d)  Priestley  v.  Fowler,  (1837)  3  M.  &  W.  1;  7  L.  J.  Ex.  42;  49  E.  E.  495; 
Seymour  v.  Maddox,  (1851)  16  Q.  B.  326;  20  L.  J.  Q.  B.  327;  83  E.  E.  484. 

(e)  Griffith  v.  London,  (tc,  Docks  Co.,  (1884)  13  Q.  B.  D.  259;  58  L.  J.  Q.  B.  504, 
(/)   43  &  44  V.  c.  42. 

813 


§§    1182 — 1183.]    INCIDENTS  ANNEXED  BY  COMMON  LAW,   OR   STAT. 

railway  servant,  and  any  person  of  any  age,  who, — being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer,  handicraftsman,  miner, 
or  otherwise  engaged  in  manual  labour, — has  entered  into  or  works 
under  a  contract  with  an  employer,  whether  such  contract  be  express 
or  implied,  oral  or  in  writing,  and  be  a  contract  of  service,  or  a  con- 
tract personally  to  execute  any  work  or  labour  (g).  The  judges  have 
held  that  the  Act  did  not  apply  to  a. case,  where  the  party  injured 
was  an  omnibus  conductor  (h),  or  the  driver  of  a  tramcar  (f),  or  a 
grocer's  assistant  (k).  In  addition  to  the  liabiUties  under  the 
Employers'  Liability  Act,  it  should  be  mentioned  that  by  the  pro- 
visions of  the  Workmen's  Compensation  Act,  1906  (l),  employers  are 
now  in  many  cases  liable  to  compensate  their  employees  for  injuries 
arising  out  of  and  in  the  course  of  their  employment,  although  such 
injuries  may  have  been  occasioned  without  any  negligence  on  the  part 
of  the  employer  or  a  fellow  servant. 

§  1182a.  The  law,  as  regards  seamen  and  sea  apprentices,  is  now 
regulated  in  great  measure  by  the  Merchant  Shipping  Act,  1894  (m). 

§  1183.  When  a  skilled  labourer,  artisan,  or  artist  enters  into  an 
engagement  with  an  employer  to  work  in  the  art  which  he  practises, 
he  impliedly  warrants  that  he  possesses  skill  reasonably  competent 
to  the  task  he  undertakes.  Thus,  if  an  apothecary,  a  surveyor,  a 
watchmaker,  a  cook,  an  auctioneer  (n),  or  a  solicitor,  be  employed  for 
reward,  they  each  impliedly  undertake  to  possess  and  exercise  reason- 
able skill  in  their  several  arts.     No  express  promise  or  representation 

(g)  See  38  &  39  V.  c.  90,  e.  10;  and  43  &  44  V.  c.  42,  s.  8 

(h)  Morgan  v.  London  General  Omnibus  Co.,  (1884)  12  Q.  B.  D.  203;  53  L.  J. 
Q.  B.  352. 

(i)  Cook  V.  North  Metropolitan  Tramways  Co.,  (1887)  18  Q.  B.  D.  683;  53  L.  J. 
Q.  B.  309. 

(fe)  Bound  V.  Lawrence,  [1892]  1  Q.  B.  226;  61  L.  J.  M.  C.  21. 

(Z)   6  Ed.  7,  c.  68. 

(to)  57  &  58  V.  c.  60,  s.  548,  enacts,  that  "  (1)  In  every  contract  of  service, 
express  or  implied,  between  the  owner  of  a  ship  and  the  master  or  any  seaman 
thereof,  and  in  every  instrument  of  apprenticeship  whereby  any  person  is  bouHd 
to  serve  as  an  apprentice  on  board  any  ship,  there  shall  be  implied,  notwith- 
standing any  agreement  to  the  contrary,  an  obligation  on  the  owner  of  the  ship, 
that  the  owner  of  the  ship,  and  the  master,  and  every  agent  charged  with  the 
loading  of  the  ship,  or  the  preparing  of  the  ship  for  sea,  or  the  sending  of  the  ship 
to  sea,  shall  use  all  reasonable  means  to  insure  the  seaworthiness  of  the  ship  for 
the  voyage  at  the  time  when  the  voyage  commences,  and  to  keep  her  in  a  seaworthy 
condition  for  the  voyage  during  the  voyage  :  (2)  Nothing  in  this  section  (a)  shall 
subject  the  owner  of  a  ship  to  any  liability  by  reason  of  the  ship  being  sent  to  sea 
in  an  unseaworthy  state,  where,  owing  to  special  circumstances,  the  sending  of  the 
ship  to  sea  was  reasonable  and  justifiable ;  or  (b)  shall  apply  to  any  ship  employed 
exclusively  in  trading  or  going  from  place  to  place  in  any  river  or  inland  water  of 
which  the  whole  or  part  is  in  any  British  possession."  This  section  apparently  makes 
the  burden  of  proof  of  seaworthiness  rest  on  the  shipowner,  and  obliges  him  to  show 
that  he  has  used  "  all  reasonable  means  to  insure  the  seaworthiness  of  the  ship." 

(n)  Kavanagh  v.  Cuthbert,  (1874)  I.  E.,  9  C.  L.  186. 
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is  necessary,  for  the  public  profession  of  an  art  is  in  itself  a  represen- 
tation and  undertaking  to  all  the  world  that  the  professor  possesses 
the  requisite  ability  and  knowledge  (o).  It  follows  from  this  rule,  that 
if  the  party  employed  proves  to  be  incompetent,  he  may,  though 
engaged  for  a  term,  be  immediately  discharged  (p),  and  his  employer 
may  also  proceed  against  him  for  any  loss  occasioned  by  his  ignorance 
or  incapacity  (5). 

§  1184.  In  all  contracts  to  perform  personal  services, — as,  for 
instance,  in  a  covenant  by  an  apprentice  to  serve  his  master  for  a 
certain  period,— however  absolute  and  unconditional  may  be  the  terms 
employed,  the  law  implies  an  exception  in  the  event  of  the  contractor 
becoming  disabled  by  the  act  of  God,  as  by  death  or  permanent  ill- 
ness, from  doing  wh&t  he  has  undertaken  to  do  (r).  So,  the  service 
of  a  farm-bailiff  will  impliedly  terminate  on  the  death  of  his  master, 
unless  a  special  stipulation  to  the  contrary  be  inserted  in  the  con- 
tract (s).  So,  an  undertaking  by  an  author  to  write  a  book,  by  an 
artist  to  paint  a  picture,  or  by  a  musician  to  play  at  a  concert,  is  sub- 
ject to  an  implied  condition  that  non-fulfilment  of  the  engagement 
caused  by  illness  shall  not  be  regarded  as  a  breach  of  the  contract  (t). 

§  1185.  When  a  man  makes  a  contract  as  agent  for  another  person, 
the  law  implies  a  warranty  on  his  part  that  he  has  authority  to  bind 
his  principal ;  and  if  it  turns  out  that  he  really  has  no  such  authority 
as  he  claims  to  have,  he  may  be  sued  for  the  damages  occasioned  by 
this  breach  of  warranty,  though  he  may  have  acted  under  the  bond 
fide  belief  that  he  was  authorised  as  agent  to  make  the  contract  (m). 
Thus,  when  a  broker  applied  to  the  Bank  of  England  for  a  power  of 
attorney  for  the  sale  of  consols  believing  himself  to  be  instructed  by 
the  stockholder,  and  bond  fide  induced  the  Bank  to  transfer  the  consols 
to  a  purchaser  upon  a  power  of  attorney  to  which  the  stockholder's 
signature  was  forged,  it  was  held  that  the  broker  must  be  taken  to 
have  given  an  implied  warranty  of  his  authority,  and  was  liable  to 


(0)  Harmer  v.  Cornelius,  (1858)  28  L.  J.  C.  P.  88;  5  C.  B.  (N.S.)  246; 
116  B.  E.  654. 

(P)  Id. 

(3)  Jenkins  v.  Betham,  (1854)  15  C.  B.  188;  24  L.  J.  C.  P.  94;  100  E.  E.  297. 

(r)  Boast  v.  Firth,  (1868)  L.  E.  4  C.  P.  1;  38  L.  J.  C.  P.  1. 

(s)  Farrow  v.  Wilson,  (1869)  L.  E.  4  C.  P.  744;  28  L.  J.  C.  P.  326. 

(t)  Robinson  v.  Davison,  (1871)  L.  B.  6  Ex.  269;  40  L.  J.  Ex.  172. 

(u)  West  London  Com.  Bk.  v.  Kitson,  (1884)  13  Q.  B.  D.  360 ;  53  L.  J .  Q.  B.  218 ; 
Collen  V.  Wright,  (1857)  27  L.  J.  Q.  B.  215;  8  E.  &  B.  647;  112  E.  E.  728; 
Richardson  v.  Williamson,  (1871)  L.  E.  6  Q.  B.  276;  40  L.  J.  Q.  B.  145;  Weeks  v. 
Propert,  (1873)  L.  E.  8  "C.  P.  427;  42  L.  J.  C.  P.  129;  Randell  v.  Tnmen,  (1856) 
18  C.  B.  786;  25  L.  J.  C.  P.  307;  107  E,  E.  516;  Simons  v.  Patchett,  (1857) 
26  L.  J.  Q.  B.  195;  7  E.  &  B.  568;  110  E.  E.  730.  See  Worthington  v.  Sudlow, 
(1862)  31  L.  J.  Q.  B.  131 ;  Maxwell  v.  Parnell,  (1867)  I.  E.  1  C.  L.  234. 
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indemnify  the  Bank  against  the  claim  of  the  stockholder  for  restitu- 
tion (v). 

§  1185a.  a  similar  warranty  arises  where  a  person  invested  with 
a  statutory  or  common  law  duty  of  a  ministerial  character  is  called 
upon  to  exercise  that  duty  on  the  request,  direction,  or  demand  of 
another  (whether  such  other  person  be  acting  as  an  agent  or  on  his 
own  behalf),  and  without  any  default  on  his  own  part  acts  in  a  manner 
which  is  apparently  legal,  but  is  in  fact  illegal  and  a  breach  of  the 
duty,  and  thereby  incurs  liability  to  third  parties.  In  such  cases  the 
requesting  party  is  deemed  to  warrant  the  existence  of  the  assumed 
facts  which  are  treated  as  calling  for  the  exercise  of  the  duty,  and 
the  law  implies  a  contract  by  him  to  indemnify  the  person  having  the 
duty  against  any  liability  which  may  result  from  such  exercise  of  the 
supposed  duty;  and  it  makes  no  difEerence  that  the  person  making 
the  request  is  not  aware  of  the  invalidity  in  his  title  to  make  the 
request,  or  could  not  with  reasonable  diligence  have  discovered  it  (aj). 

§  1186.  When  goods  are  deposited  as  security  for  the  repayment 
of  a  loan  on  a  certain  day,  the  law  implies  from  the  nature  of  the 
^transaction  that  the  pawnee  shall  have  power  to  sell  the  goods  in 
default  of  payment  at  the  stipulated  period  (y).  But  it  must  be  care- 
fully remembered  that  this  doctrine  is  inapplicable  to  a  case,  where  a 
man  holds  another  person's  goods  on  a  simple  claim  of  lien;  for  a  lien, 
unlike  a  pledge,  gives  only  a  right  of  retention  (z);  and  if  the  goods 
detained  be  sold,  though  it  be  to  meet  current  expenses,  the  lien, — 
except  in  the  case  of  an  innkeeper  who  now  enjoys  to  a  limited  extent 
a  statutable  right  of  sale  (a), — is  thereby  effectually  destroyed  (b). 

§  1187.  In  all  cases  where  evidence  of  usage  is  received,  the  rule 
must  be  taken  with  this  qualification,  that  the  evidence  be  not  repug- 
nant to  or  inconsistent  with  the  contract ;  for  otherwise,  it  would  not 

(o)  Starkey  v.  Bank  of  England,  [1903]  A.C.  114;  72  L.  J.  Ch.  402;  see 
Yonge  v.  Toynber,  [1910]  1  K.  B.  215;  79  L.  J.  Q.  B.  208;  Simmons  v.  Liberal 
Opinion,  [1911]  1  K.  B.  966 ;  80  L.  J.  K.  B.  617 ;  Fernie  v.  Gorlitz,  [1915]  1  Ch.  179 ; 
84  L.  J.  Ch.  404. 

(x)  Starkey  v.  Bank  of  England,  supra;  Sheffield  Corporation  v.  Barclay,  [1905] 
A.  C.  392;  74  L.  J.  K.  B.  747;  Moel  Try  van  Ship  Co.  v.  Kruger.  [1907]  1  K.  B.  809; 
Bank  of  England  v.  Cutler,  [1908]  2  K.  B.  208;  77  L.  J.  K.  B.  889. 

iy)  Pigot  V.  Cubley,  (1864)  15  C.  B.  (N.S.)  701;  33  L.  J.  C.  P.  134;  137  E.  E. 
725;  Johnson  v.  Stear,  (1863)  15  C.  B.  (N.S.)  330;  137  E.  E.  532;  Pothonier  v. 
Dawson,  (1816)  Holt,  N.  P.  E.  383;  17  E.  E.  647.  The  Bankruptcy  Act,  1914 
(4  &  5  G.  5,  i;.  59),  s.  59;  re-enactiDg  s.  16  of  the  Bankruptcy  Act,  1913,  to  the 
same  effect,  imposes  a  restriction  upon  this  right  where  a  receiving  order  has  been 
made  against  the  pledgor  before  the  pledgee  has  exercised  his  right. 

(z)  See  Donald  v.  Suckling,  (1866)  35  L.  J.  Q.  B.  232;  7  B.  &  S.  783;  and 
Halliday  v.  Holgate,  (1868)  L.  E.  3  Ex.  299;  37  L.  J.  Ex.  174. 

(a)  41  &  42  V.  c.  38. 

(b)  Mulliner  v.  Florence,  (1878)  3  Q.  B.  D.  484;  47  L.  J.  Q.  B.  700. 
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go  to  interpret  and  explain,  but  to  contradict,  what  is  written  (c).  In 
order  to  establish  an  inconsistency  between  the  written  agreement 
and  the  custom,  it  is  not  necessary  that  the  former  should  in  express 
terms  exclude  the  latter;  but  if  it  can  clearly  be  collected  from  the 
instrument,  either  expressly  or  impliedly,  that  the  parties  did  not 
mean  to  be  governed  by  the  custom,  no  evidence  respecting  it  can  be 
received  (d).  For  instance,  suppose  the  custom  of  the  country  should 
require  the  tenant  to  plough,  sow,  and  manure  a  certain  portion  of 
the  demised  land  in  the  last  year,  and  should  entitle  him,  on  quitting, 
to  receive  from  the  landlord  a  reasonable  compensation  for  his  labour, 
seeds,  and  manure;  evidence  of  such  a  custom  would  be  rejected, 
had  the  tenant  covenanted  to  plough,  sow,  and  manure,  in  accordance 
with  the  custom,  he  being  paid  on  quitting  for  the  ploughing ;  because 
here  the  principle,  "  expressum  faoit  cessare,  taciturn,"  would  apply, 
and  the  language  of  the  lease  would  be  deemed  equivalent  to  a  stipu- 
lation, that  the  lessor  should  pay  for  the  ploughing,  and  no  more  (e). 

§  1188.  In  order  to  constitute  such  a  custom  or  usage  of  trade  or 
business  as  will  be  admissible  in  evidence  to  explain  the  terms  of  a 
written  instrument,  it  is  not  necessary  that  it  should  have  been  imme- 
morial, or  even  established  for  a  considerable  period,  or  uniform,  or 
capable  of  being  defined  with  precision  and  accuracy  (/).  Thus,  "  the 
custom  of  the  country  "  with  reference  to  good  husbandry,  means  no 
more  than  that  the  tenant  should  conform  to  the  existing  prevalent 
usage  of  the  country  where  the  lands  lie  {g);  and  the  general  usage 
of  trade  may  be  imported  into  a  contract,  though  proof  has  been  given 
of  exceptions  to  such  usage  (h).  So,  although  a  particular  branch  of 
trade  has  been  only  established  for  a  year  or  two,  parties  connected 
with  that  trade  will  be  presumed  to  have  contracted  with  reference 
to  the  usages  generally  adopted  since  its  existence  (i).  But,  in  all 
these  cases  it  is  the  fact  of  a  general  usage  or  practice  prevailing  in 
the  particular  trade  or  business,  and  not  the  mere  judgment  and 
opinion  of  the  witnesses,  which  is  admissible  in  evidence  •  and  unless 

(c)  Holding  v.  PigoU,  (1831)  7  Bing.  465,  474;  9  L.  J.  (O.S.)  C.  P.  125;  Clarke 
V.  Roystone,  (1845)  13  M.  &  W.  752;  14  L.  J.  Ex.  143;  67  E.  E.  836;  Yates  ^. 
Pym,  (1816)  6  Taunt.  446;  16  E.  E.  653;  Trueman  v.  Loder,  (1840)  11  A.  &  E. 
589;  9  L.  J.  Q.  B.  165;  52  E.  E.  451;  Muncey  v.  Dennis,  (1856)  1  H.  &  N.  216; 
26  L.  J.  Ex.  66;  108  E.  E.  531;  Suse  v.  Pompe,  (1860)  8  C.  B.  (N.S.)  538; 
30  L.  J.  C.  P.  75;  125  E.  E.  774.     See  Buckle  v.  Knoop,  (1867)  36  L.  J.  Ex.  49. 

(d)  Hutton  v.  Warren,  (1836)  1  M.  &  W.  477;  5  L.  J.  Ex.  234;  46  E.  E.  368, 
per  Parke,  B.    See  Clarke  v.  Roystone,  supra. 

(e)  Hutton  v.  Warren,  supra;  Webb  v.  Plummer,  (1819)  2  B.  &  Aid.  746; 
21  R.  E.  479. 

(/)    Juggomoliun  Ghose  v.  Manickchund,  (1859)  7  Moore  Ind.  App.  263,  282. 

ig)  Legh  v.  Hewitt,  (1803)  4  East,  154,  169;  7  E.  E.  545;  Dalby  v.  Hirst, 
(1819)  1  Br.  &  B.  224,  227,  228 ;  21  R.  E.  577.     See  ante,  §  318. 

(h)  Vallance  v.  Dewar,  (1808)  1  Camp.  508 ;  10  E.  E.  738. 

(i)  Noble  V.  Kennoway,  (1780)  2  Doug.  513;  Robertson  v.  Jackson,  (1845) 
2  C.  B.  412 ;  15  L.  J.  C.  P.  28 ;  69  E.  E.  490. 
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'the  witnesses  can  state  instances  of  tlie  usage  as  having  occurred 
within  their  own  knowledge,  their  testimony  will  seldom  be  entitled 
to  much  weight.  A  custom  of  trade,  however,  by  which  goods  are 
left  in  the  possession  of  persons  to  whom  they  do  not  belong,  to 
affect  persons  who  know  nothing  of  the  custom  and  do  not  deal  in 
the  particular  market  must,  in  order  to  exclude  the  doctrine-  of 
reputed  ownership,  be  a  custom  known  in  business  generally,  and  not 
merely  to  persons  dealing  in  the  market  in  which  the  custom 
applies  (fc). 

§  1189.  Whenever  evidence  of  usage  is  adduced,  whether  it  be  for 
the  purpose  of  explaining  the  technical  language. of  an  instrument, 
or  of  annexing  incidents  to  it,  the  party  against  whom  it  is  offered 
is  always  at  liberty  to  prove, — either  first,  the  non-existence  of  the 
usage, — or  secondly,  its  illegality  or  unreasonableness, — or  thirdly, 
that,  in  fact,  it  formed  no  part  of  the  agreement  between  the 
parties  (i).  Indeed,  "  a  party  may  properly  .  .  .  anticipate  objec- 
tions, and  introduce  evidence  of  this  sort,  which,  if  he  delayed  to 
produce  at  that  moment,  would  afterwards  be  shut  out  "  (m). 

§  1190.  Much  injustice  is,  it  is  feared,  frequently  occasioned  by  a 
lax  habit  of  admitting  evidence  of  usage,  which,  though  ostensibly 
received  for  the  purpose  of  explaining  a  written  contract  or  other  in- 
strument, has  too  often  the  effect  of  putting  a  construction  upon  it 
which  was  never  contemplated  by  the  parties  themselves,  and  which 
is  utterly  at  variance  with  their  real  intentions.  In  this  view  some  of 
the  highest  legal  authorities  both  in  England  and  America  concur. 
The  judges  of  the  old  Court  of  Exchequer  once  so  said  (n),  and  the 
same  opinion  was  expressed  more  than  once  by  the  old  Court  of 
Queen's  Bench  (o).  Moreover,  the  expediency  of  the  rule  itself  was 
questioned  in  a  judgment  of  Lord  Denman  in  the  last-named  court  (p). 
In  America,  Mr.  Justice  Story  expressed  similar  views  (q). 

§  1193.  Besides  the  evidence  of  usage,  strictly  so  called,  it  seems 
that  where  a  written  agreement  is  expressed  in  short  and  incomplete 
terms,    or   contains    words    of   indeterminate    signification,    witnesses, 

(fc)  In  re  Goetz,  Jonas  and  Co.,  [1898]  1  Q.  B.  787;  67  L.  J.  Q.  B.  577. 

(0  Bourne  v.  GatUffe,  (1841)  3  Man.  &  G.  684;  44  E.  E.  720;  Bottomley  v. 
Forbes,  (1838)  5  Bing.  N.  G.  127;  8  Tj.  J.  C.  P.  85;  50  E.  E.  629.  -See  Fawkes  v. 
Lamb,  (1862)  31  L.  J.  Q.  B.  98;  136  E.  E.  846. 

(m)  Bourne  v.  GatUjfe,  (1844)  11  CI.  &  F.  45 ;  44  E.  E.  723 ;  per  Lord  Brougham. 

(n)  See  Hutton  v.  Warren,  supra.  See  also  Anderson  v.  Pitcher,  (1800)  2  Bos. 
&P.  164;  5  E.  E.  566. 

(o)  Johnston  v.  Usborne,  (1840)  11  A.  &  E.  549;  52  E.  E.  445;  Trueman  v. 
Loder,  (1840)  11  A.  &  E.  600 ;  9  L.  J.  Q.  B.  165 ;  52  E.  E.  451. 

(p)  Trueman  v.  Loder,  supra, 

(g)  The  Schooner  Reeside,  (1837)  2  Sumn.  567. 
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present  at  the  time  of  making  the  agreement,  may  be  called  to  ex- 
plain that  which  is  per  se  unintelligible ;  such  explanation  not  being 
inconsistent  with  the  written  ternis  (r).  On  one  or  two  occasions, 
even  conversations  between  the  parties  when  the  contract  was  being 
made,  have  been  received,  in  proof  of  the  sense  which  they  attached 
to  the  ambiguous  expressions  (s).  The  principle,  however,  of  these 
cases  is  not  very  clear,  and  no  great  weight  should,  in  prudence,  be 
attached  to  them  (i). 

§  1194.  Passing  now  to  the  consideration  of  the  second  descrip- 
tion of  evidence,  which  is  admissible  in  explanation  of  written  instru- 
ments, it  may  be  laid  down  as  a  broad  and  distinct  rule  of  law,  that 
extrinsic  evidence  of  every  material  fact,  which  will  enable  the  court 
to  ascertain  the  nature  and  qualities  of  the  subject-matter  of  the 
instrument,  or,  in  other  words,  to  identify  the  persons  and  things  to 
which  the  instrument  refers,  must  of  necessity  be  received  (m).  On 
the  question  "  parcel  or  no  parcel  "  as  to  the  subject-matter  of  a  con- 
tract, all  the  negotiations,  verbal  and  written,  leading  up  to  the  con- 
tract may  be  referred  to  (v).  Whatever  be  the  nature  of  the  docu- 
ment under  review,  the  object  is  to  discover  the  intention  of  the  writer 
as  evidenced  by  the  words  he  has  used ;  and  in  order  to  do  this,  the 
judge  must  put  himself  in  the  writer's  place,  and  then  see  how  the 
terms  of  the  instrument  affect  the  property  or  subject-matter  (x). 
With  this  view,  extrinsic  evidence  must  be  admissible  of  all  the  cir- 
cumstances surrounding  the  author  of  the  instrument   (y).       In  the 

(r)  Sweet  v.  Lee,  (1841)  3  Man.  &  G.  452,  460;  60  E.  E.'  546;  as,  for 
instance,  to  show  who  are  meant  by  "  S.  and  others  "  in  an  agreement  :  Herring  v. 
Boston  Iron  Co.,  (1854)  1  Gray  (Mass.)  134  (Am.). 

(s)  Birch  v.  Depeyster,  (1816)  1  Stark.  210;  Gray  v.  Harper,  (1841)  1  Story, 
574  (Am.) ;  Selden  v.  Williams,  (1839)  9  Watts,  9  (Am.). 

(«)  See  Smith  v.  Jejfryes,  (1846)  15  M.  &  W.  661 ;  15  L.  J.  Ex.  325 ;  71  E.  E.  761. 

(u)  Gharrington  v.  Wooder,  [1914]  A.  C.  71;  83  L.  J.  Q.  B.  220;  Bank  of  New 
Zealand  v.  Simpson,  [1900]  A.C.  182;  Grahame  v.  Grahame,  (1887)  19  L.  E.  Ir.  249. 
Accordingly  parol  evidence  may  be  admitted  to  show  that  a  mortgage  was  only 
intended  to  stand  as  a  security  for  certain  moneys.  See  Trench  Y'  Doran,  (1887) 
20  L.  E.  Ir.  338;  Doe  v.  Hiscocks,  (1839)  5  M.  &  W.  367 ;  9  L.  J.  Ex.  27 ;  52  E.  E. 
748;  Shwe  v.  Wilson,  (1842)  9  CI.  &  F.  556;  57  E.  E.  2 ;  per  Parke,  B. ;  Wigr. 
Wills,  65;  Doe  v.  Martin,  (1833)  4  B.  &  Ad.  771,  785,  786,  per  Parke,  J.;  R.  v. 
Wooldale,  (1844)  6  Q.  B.  549,  565;  14  L.  J.  M.  C.  13.  See  Macdonald  v.  Long- 
bottom,  (1860)  1  E.  &  E.  977;  28  L.  J.  Q.  B.  293;  117  E.  E.  556;  Mumford  v. 
Gething,  (1859)  7  C.  B.  (N.S.)  305;  29  L.  J.  C.  P.  105;  121  E.  E.  501;  Chambers  v. 
Kelly,  (1873)  I.  E.  7  C.  L.  231;  McCollin  v.  Gilpin,  (1881)  6  Q.  B.  D.  516., 

(»)  Gordon-Cumming  v.  Holdsworth,  [1910]  A.  C.  537;  80  L.  J.  P.  C.  47. 

(x)  Shore  v.  Wilson,  (1842)  9  CI.  &  E.  556;  Doe  v.  Martin,  (1833)  1  N.  &  M.  524; 
Guy  V.  Sharpe,  (1833)  1  Myl.  &  K.  602,  Wigr.  Wills  88. 

(y)  Sweet  v.  Lee,  supra;  Att.-Gen.  v.  Drummond,  (1842)  1  Dr.  &  W.  367; 
Drummond  v.  Att.-Gen.,  (1842)  2  H.  L.  C.  862;  81  E.  E.  433;  Att.-Gen.  v.  Earl 
of  Powis,  (1853)  1  Kay  207;  101  E.  E.  571;  King's  Coll.  Hospital  v  Wheildon, 
(1854)  18  Beav.  30;  23  L.  J.  Ch.  537;  104  E.  E.  362;  Blundell  v.  Gladstone,  (1843) 

I  Phill.   282;   12  L.    J.   Ch.   225;   73   E.   E.    257;   Simpson   v.   Margitson,    (1847) 

II  Q.  B.  32;  17  L.  J.  Q.  B.  81;  75  E.  E.  278;  Roden  v.  London  Small  Arms  Co., 
(1877)  46  L.  J.  Q.  B.  213. 
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simplest  case  that  can  be  put,  namely,  that  of  an  instrument  appear- 
ing on  its  face  to  be  perfectly  intelligible,  inquiry  must  be  made  for  a 
subject-matter  to  satisfy  the  description.  If  an  estate  be  conveyed 
by  the  designation  of  Blackacre,  parol  evidence  must  be  admitted  to 
show  what  property  is  known  by  that  name  («) ;  and  if  a  testator  devise 
a  house  purchased  of  A.,  or  a  farm  in  the  occupation  of  B.,  it  must 
be  shown  by  extrinsic  evidence  what  house  was  purchased  of  A.,  vr 
what  farm  was  in  B.'s  occupation,  before  it  can  be  shown  what  is 
devised  (a). 

§  1195.  Again,  to  put  an  instance  somewhat  more  complex,  if  the 
language  of  the  instrument  be  alike  applicable  to  each  of  several 
persons,  parcels  of  land,  species  of  goods,  monuments,  boundaries, 
writings,  or  circumstances;  or  if  the  terms  be  vague  and  general,  or 
have  divers  meanings;  parol  evidence  will  always  be  admissible  of 
any  extrinsic  circumstances  tending  to  show  what  person  or 
persons  (b),  or  what  things,  were  intended  by  the  party,  or  to  ascer- 
tain his  meaning  in  any  other  respect.  Thus,  where  a  testatrix  be- 
queathed a  sum  of  money  to  another  ' '  for  the  charitable  purposes 
agreed  upon  between  us, ' '  evidence  was  admitted  to  show  what  the 
purposes  agreed  upon  were  (c).  So,  also,  if  the  court  has  to  deter- 
mine whether  a  bequest  of  stock  is  specific  or  pecuniary,  it  will  not 
only  look  to  the  context  of  the  will,  and  the  terms  of  the  gift,  as  com- 
pared with  those  of  the  other  bequests,  but  it  will  also  receive  evi- 
dence of  the  state  of  the  testator's  funded  property  (d).  So,  where 
a  man  had  assigned  all  his  household  goods,  and  the  deed  stated  that 
the  particulars  were  set  forth  in  an  inventory  annexed,  the  fact  of  no 
inventory  being  found  was  held  not  to  invalidate  the  deed,  but  ex 
trinsic  evidence  was  admitted  for  the  purpose  of  identifying  the 
chattels  (e).  So,  where  a  testator  had  directed  in  his  will  that  all 
moneys  which  he  had  advanced  or  might  advance  to  his  children,  "  as 
wUl  appear  in  a  statement  in  my  handwriting,"  should  be  brought 
into  hotchpot,   the  court  admitted   extrinsic   evidence   of   the   nature 

(z)  Ricketts  v.  Turquand,  (1848)  1  H.  L.  C.  472. 

(o)  Sanford  v.  Raikes,  (1816)  1  Mer.  653,  per  Sir  W.  Grant;  Claytmi  v.  Ld. 
Nugent,  (1844)  13  M.  &  W.  207 ;  13  L.  J.  Ex.  363 ;  67  E.  E.  560,  per  Eolfe,  B. 

(b)  See  Grant  v.  Grant,  (1870)  L.  E.  2  P.  &  D.  8;  L.  E.  5  C.  P.  727;  39  L.  J. 
P.  &  M.  17 ;  39  L.  J.  C.  P.  140 ;  272. 

(c)  In  re  Huxtable,  [1902]  2  Ch.  793;  71  L.  J.  Ch.  876;  In  re  Fleetwood,  (1880) 
15  Ch.  D.  694 ;  49  L.  J.  Ch.  514.  But  see  In  re  Hetley,  [1902]  2  Ch.  866 ;  71  L.  J.  Ch. 
769,  where  Joyce,  J.,  held  that  a  power  of  appointment  given  by  a,  testator  to  his 
wife  to  dispose  of  his  estate  by  her  will,  or  in  her  lifetime  "  in  accordance  with  my 
wishes  verbally  expressed  by  me  to  her,"  was  void  for  uncertainty,  and  parol 
evidence  was  inadmissible  to  show  what  the  verbally  expressed  wishes  were. 

id)  Att.-Gen.  v.  Grote,  (1827)  2  Euss.  &  Myl.  699;  34  K.  E.  183;  Boys  v. 
Williams,  (1831)  2  Euss.  &  Myl.  689;  34  E.  E.  178;  Horwood  v.  Griffith,  (1854) 
23  L.  J.  Ch.  465;  4  De  G.  M.  &  G.  700;  102  E.  E.  340. 

(e)  England  v.  Downs,  (1840)  2  Beav.  523,  536;  9  L.  J.  Ch.  313;  60  E.  E.  268. 
But  now  see  the  Bills  of  Sale  Act,  1882  (45  &  46  V.  c.  42),  s.  4. 
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and  amount  of  the  advances  and  to  identify  and  incorporate  with  the 
will  dpcunaents  therein  referred  to  which  can  be  proved  to  have  been 
in  existence  at  the  date  of  the  will  (/).  So,  parol  evidence  is  admis- 
sible to  identify  an  imperfectly  executed  testamentary  paper,  if  the 
object  be  to  incorporate  that  document  with  a  duly-attested  codicil, 
which  refers  in  general  terms  to  the  testator's  "  last  will  "  (g). 

§   1196.  In  the  case  of    Goblet   v.    Beechey    (h),    the    controversy 
turned  on  the  word  "  mod,"  as  used  in  the  following  codicil  of  the  dis- 
tinguished sculptor,  Nollekens.     "  In  case  of  my  death  all  the  marble 
in  the  yard,  the  tools   in   the  shop,  bankers,  mod  tools  for  carving," 
&c.,  "  shall  be  the  property  of  Alex.  Goblet."    The  plaintiff  contended 
that  the  word  meant  "models";  the  defendant,  who  was  the  exe- 
cutor, urged  that  either  it  was  an  abbreviation  for  "  moulds,"  or  that 
it  should  be  read  in  connexion  with   the   words   which   immediately 
followed  it,   and  meant  "  modelling  tools  for  carving."     On  the  one 
hand,  it  was  proved,  that  the  legatee  had  been  in  the  testator's  ser- 
vice for  thirty  years,  and  was  highly  esteemed  by  him  as  one  of  his 
best  workmen ;  and  statuaries  were  called  to  prove  that  no  such  tools 
were  known  as  modelling  tools  for  carving,  but  that  the  word  ' '  mod 
would  be  understood  by  any  sculptor  as  a  simple  abbreviation  of  the 
word   models.      On   the   other   hand,   the   executor   showed   that   the 
testator's  models  were  rare  and  curious  works  of  art,  which  had  sold 
for  a  large  sum,  but  that  all  the  other  articles  mentioned  in  the  codicil 
were   of  trifling   value;   and  he   further   gave   in   evidence,    that   the 
testator  had  a  great  number  of  moulds  in  his  possession,  which  were 
not  specifically  disposed  of  by  the  will.     Beading  the  codicil  by  the 
light  of  this  extrinsic  evidence,  Vice-Chancellor  Shadwell  came  to  a 
decision  that  the  word  in  question  sufficiently  described  the  testator  s 
models;  and  although  this  decree  was  subsequently  reversed  by  Lord 
Brougham,  the  reversal  rested,  not  on  the  inadmissibility  of  any  por- 
tion of  the  evidence,  but  on  the  ground  that  the  models  had  been 
distinctly  bequeathed  by  the  will  to  another  party,  and  that  the  mean- 
ing of  the  codicil  was  involved  in  too  much  obscurity  to  justify  its 
operating  as  a  revocation  of  the  prior  bequest  (i).    In  another  case  (fe), 
a  testator  had  bequeathed  to  his  two  children  the   several  sums  of 
i.x.x.   and  o.x.x.     These  marks  standing  alone  were  obviously  unin- 
telligible;  but  the  court  allowed  them  to  be  explained  by  extrinsic 
evidence,  showing  that  the  deceased,  when  alive,  had,  in  his  business 

(/)  Smith  v.  Cornier,  (1878)  9  Ch.  D.  170;  47  L.  J.  Ch.  878;  WhateUy  v.  S-pooner, 
(1857)  3  K.  &  J.  543;  112  E.  E.  285. 

ig)  Allen  v.  Maddock,  (1858)  11  Moore  P.  C.  427;  117  E.  E.  62;  In  re  Almosmno, 
(1860)  29  L.  J.  P.  &  M.  46 ;  1  Sw.  &  Tr.  508 ;  ante,  §  1061. 

(h)  (1829)  3  Sim.  24;  9  L.  J.  (O.S.)  Ch.  200. 

(i)    (1831)  2  Euss.  &  Myl.  624. 

(fc)  Kell  v.  Charmer,  (1856)  23  Beav.  195 ;  113  E.  E.  93. 
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of  a  jeweller,   used  the   symbols   as   denoting   respectively   £100   and 
£200. 

§  1197.  In  many  other  cases  of  testamentary  dispositions,  one 
construction  would  be  given  to  particular  words,  if  children  were  liv- 
ing at  the  time  the  will  was  executed;  and  another  construction,  if  no 
child  was  alive  at  that  period;  and  here  it  is  obvious,  that  unless  the 
court  were  first  made  acquainted  with  the  circumstances  surrounding 
the  testator,  it  could  not  with  safety  undertake  to  construe  the  will  (I). 
So,  if  a  man  were  to  make  a  settlement  for  his  children,  which  was 
involved  in  some  ambiguity,  it  might  be  impossible  for  the  court  to 
solve  the  doubt,  until  evidence  had  been  adduced  respecting  the  state 
■of  the  family  of  the  settlor,  and  the  circumstances  in  which  he  was 
placed  in  relation  to  the  property  dealt  with  (m).  So,  where  an  estate, 
a  house,  a  mill,  a  factory,  or  a  farm,  has  been  conveyed  or  devised 
eo  nomine,  and  the  question  is  as  to  what  was  part  and  parcel  thereof, 
and  so  passed  by  the  deed  or  will,  parol  evidence  showing  the  situation 
and  limits  of  the  property,  the  manner  in  which  it  was  acquired,  or 
occupied,  and  the  like,  will  be  always  admissible  (n.).  So,  if  the  lan- 
guage of  a  guarantee  leaves  it  doubtful  whether  the  consideration 
mentioned  therein  be  a  past  or  present  consideration,  and,  conse- 
quently, whether  the  instrument  be  invalid  or  valid,  parol  evidence 
of  the  circumstances  under  which  it  was  given  will  be  received  to 
explain  the  ambiguity  (o) ;  and  perhaps,  in  such  a  case,  the  court, 
without  the  aid  of  any  extrinsic  proof,  would  now  in  the  first  instance 
adopt  that  construction  which  would  support  the  validity  of  the  in- 
strument, and  would  cast  upon  the  party  objecting  to  the  guarantee 
the  burthen  of  producing  evidence  to  show  that  it  was  void  (p). 

§  1198.  It  may,  and  indeed  it  often  does,  happen,  that,  in  conse- 
quence of  the   surrounding  circumstances  being  proved  in  evidence, 

(I)   Per  Sugden,  C,  in  Att.-Gen.  v.  Drummond,  (1842)  1  Dr.  &  W.  367. 

(m)  Id. 

(n)  Doe  V.  Martin,  (1833)  4  B.  &  Ad.  785;  Doe  v.  Burt,  (1787)  1  T.  E.  704; 
1  E.  R.  367 ;  Castle  v.  Fox,  (1871)  L.  E.  11  Eq.  542 ;  40  L.  J.  Ch.  302 ;  Webb  v.  Byng, 
{1855)  1  K.  &  J.  580;  103  E.  E.  249;  Doe  v.  Ld.  Jersey,  (1825)  3  B.  &  C.  870; 
19  E.  E.  380;  Okeden  v.  Clifden,  (1826)  2  Eubs.  309;  Ropps  v.  Barker,  (1826) 
4  Pick.  239;  Farrar  v.  Stackpole,  (1829)  6  Greenl.  154. 

(o)  Goldshede  v.  Swan,  (1847)  1  Ex.  154;  16  L.  J.  Ex.  284;  74  E.  E.  623,  and 
cases  there  cited;  Edwards  v.  Jevons,  (1849)  8  C.  B.  436;  19  L.  J.  C.  P.  60; 
79  E.  E.  559;  Colbourn  v.  Dawson,  (1851)  10  C.  B.  765;  20  L.  J.  C.  P.  154;  Bain- 
bridge  V.  Wade,  (1850)  16  Q.  B.  89;  20  L.  J.  Q.  B.  7;  83  R.  E.  393;  Hoad  v.  Grace, 
a862)  31  L.  J.  Ex.  98;  7  H  &  N.  494;  126  E.  E.  537;  Wood  v.  Priestner,  (1866) 
4  H.  &  C.  681;  36  L.  J.  Ex.  42;  143  E.  E.  848;  Heffield  v.  Meadows,  (1869)  L.  E.  4 
C.  P.  695. 

(p)  Steele  v.  Hoe,  (1849)  14  Q.  B.  431 ;  19  L.  J.  Q.  B.  89 ;  Broom  v.  Batchelor, 
<1856)  1  H.  &  N.  256;  25  L.  J.  Ex.  299;  108  E.  E.  555.  See  Mare  v.  Charles, 
(1856)  5  E.  &  B.  978;  25  L.  J.  Q.  B.  119;  103  E.  E.  831,  and  also,  19  &  20 
Y.  u.  97,  o.  3,  cited  ante,  §  1030. 
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the  courts  give  to  the  instrument,  thus  relatively  considered,  an  in- 
terpretation very  different  from  what  it  would  have  received,  had  it 
been  considered  in  the  abstract.  But  this  is  only  just- and  proper; 
since  the  effect  of  the  evidence  is,  not  to  vary  the  language  employed, 
but  merely  to  explain  the  sense  in  which  the  writer  understood  it. 
Thus,  a  contract  or  other  instrument,  which  prima  facie  would  seem 
to  have  created  a  joint-tenancy  between  two  persons,  may  be  con- 
strued as  having  established  a  tenancy  in  common,  if  it  can  be  shown, 
not  indeed  by  parol  testimony  of  intention,  but  by  evidence  of  the 
acts  and  dealings  of  the  parties,  and  of  the  surrounding  circumstances, 
that  this  last  construction  is  that  which  the  instrument  was  originally 
intended  to  bear  (g).  Where  certain  premises  were  leased,  including 
a  yard  described  by  metes  and  bounds,  and  the  question  was,  whether 
a  cellar  under  the  yard  was  or  was  not  included  in  the  lease;  verbal 
evidence  was  held  admissible  to  show,  that,  at  the  time  of  the  lease, 
the  cellar  was  in  the  occupancy  of  another  tenant,  and,  therefore,  that 
it  could  not  have  been  intended  by  the  parties  that  it  should  pass  by 
the  lease  (r).  So, 'where  a  testator  had  devised,  in  1804,  "all  his 
lands  in  the  parish  of  Doynton,"  to  his  daughter,  and  it  appesired 
that  he  had  a  farm,  which  at  that  date  was  generally  reputed  to  be 
wholly  in  Doynton,  but  which  subsequently  turned  out  to  be  partly 
in  another  parish,  the  Court  of  Exchequer  rightly  held  that  the  entire 
farm  passed  under  the  will  (s).  So,  where  a  fine  had  been  levied  for 
twenty  acres  of  land  and  twelve  messuages  in  Chelsea,  evidence  was 
admitted  to  show  that,  though  the  conusor's  estate  at  Chelsea  was 
under  twenty  acres,  he  had  nineteen  houses  on  it;  and  as,  read  in 
connexion  with  these  facts,  the  language  of  the  fine  was  ambiguous, 
further  proof  was  received  as  to  what  particular  part  of  the  property 
was  intended  to  be  included  in  it  (t). 

§  1199.  Again,  an  estate  was  devised  to  Mary  Beynon's  three 
daughters,  Mary,  Elizabeth,  and  Ann.  At  the  date  of  the  will,  Mary 
Beynon  had  two  legitimate  daughters,  namely,  Mary  and  Ann,  and 
a  younger  illegitimate  child,  named  Elizabeth.  Thus,  two  persons 
only  were  in  existence,  who  correctly  answered  the  description  in  the 
devise;  yet  still  Elizabeth,  the  illegitimate  daughter,  might  have  been 
included  therein,  had  it  clearly  appeared  that  the  testator  so  intended. 
In  order,  however,  to  rebut  her  claim,  extrinsic  evidence  was  admitted, 
which  showed  that  Mary  Beynon  had  formerly  had  a  legitimate 
daughter  named  Elizabeth,  who  was  bom  in  the  order  stated  in  the 
will;   and  that,   though  this  daughter  had  died  several  years  before 

(q)  Harrison  v.  Barton,  (1861)  30  L.  J.  Ch.  213. 
(r)    2  Poth.  Obi.  185 ;  Doe  v.  BuH,  (1787)  1  T.  B.  701 ;  1  E.  E.  367. 
(s)  Anstee  v.  Nelms,  (1853)  1  H.  &  N.  225;  26  L.  J.  Ex.  5;  108  E.  E.  536. 
(t)  Doe  v.  Wilford,  (1824)  1  C.  &  P.  284;  Denn  v.  Wilford,  (1826)  2  C.  &  P.  173; 
4  L.  J.  (O.S.)  K.  B.  295. 
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the  date  of  the  will,  her  death  was  unknown  to  the  testator,  who  had 
also  been  studiously  kept  in  ignorance  of  the  birth  of  the  natural 
child;  and  under  these  circumstances  the  jury  were  held  to  have 
rightly  decided,  that  the  illegitimate  daughter  Elizabeth  was  not 
entitled  to  the  devise  in  question  (w). 

§  1200.  So,  also,  if  an  order  of  removal  has  been  quashed  gener- 
ally by  the  Sessions,  the  removing  parish,  on  the  trial  of  an  appeal 
against  a  subsequent  order  of  removal,  may  show  by  parol  evidence 
the  state  of  things  when  the  first  order  was  quashed,  and  that  the 
Sessions  in  quashing  it  intended  to  pronounce  no  decision  "on  the 
merits  of  the  settlement  (v).  For  although  an  order  of  Sessions  quash- 
ing an  order  of  removal  is  prima  facie  evidence,  that  the  pauper  was 
not  settled  in  the  appellant  parish  (x), — yet,  as  the  decision  may  have 
proceeded,  either  on  that  ground,  or  on  the  ground  that  the  pauper 
was  then  not  chargeable,  or  was  irremovable,  and  as  the  language  of 
the  order  of  Sessions  is  consistent  with  any  one  of  these  hypotheses, 
it  must  be  competent  for  the  respondents  to  prove  the  particular 
ground  on  which  the  decision  rested  (y).  So,  where  it  was  a  condi- 
tion precedent  to  the  jurisdiction  of  a  police  magistrate  to  deal  with 
a  particular  oSence  that  the  competent  military  authority  should  have 
first  investigated  the  case  and  determined  that  the  offence  was  of  such 
a  character  that  it  could  adequately  be  dealt  with  by  a  Court  of  Sum 
mary  Jurisdiction,  and  a  certificate  signed  by  the  competent  military 
authority  was  produced,  which  was  in  due  form,  save  that  it  did  not 
clearly  appear  on  the  face  of  the  certificate  that  "  the  case  "  to  which 
it  referred  was  identical  with  the  offence  stated  on  the  charge  sheet, 
it  was  held  that  parol  evidence  {e.g.,  that  of  a  police  ofiicer)  was 
admissible  to  prove  that  the  offence  stated  on  the  charge  sheet  was 
the  identical  offence  which  had  been  investigated  by  the  competent 
military  authority  (z). 

§  1201.  But  although  evidence  of  all  the  circumstances,  which 
surrounded  the  author  of  a  written  instrument,  will  be  received  for 
the  purpose  of  ascertaining  his  intentions,  yet  those  intentions  must 
ultimately  be  determined  by  the  language  of  the  instrument,  as  ex- 
plained by  the  extrinsic  evidence;  and  no  proof,  however  conclusive 
in  its  nature,  can  be  admitted,  with  the  view  of  setting  up  an  inten- 

(u)  Doe  v.  Beynon,  (1840)  12  A.  &  B.  431;  9  L.  J.  Q.  B.  359;  54  R  B.  592; 
Phillips  V.  Barker,  (1854)  1  Sm.  &  G.  583 ;  23  L.  J.  Ch.  44 ;  96  B,.  E.  496. 

(»!  R.  V.  Wick  St.  Lawrence,  (1833)  5  B.  &  Ad.  526,  537;  3  L.  J.  K.  B.  12; 
R.  V.  Wheelock,  (1826)  5  B.  &  C.  511;  R.  v.  Perranzabuloe,  (1844)  3  Q.  B.  400,  402; 
13  L.  J.  M.  C.  47;  R.  v.  Flintshire,  (1844)  2  Dowl.  &  L.  143;  13  L.  J.  M.  C.  163. 

(x)  R.  V.  Wick  St.  Lawrence;  R.  v.  Yeoveley,  (1838)  8  A.  &  E.  818;  8  L.  J. 
M.  C.  9. 

{y)  R.  V.  Wick  St.  Lawrence. 

(z)  R.  V.  Mead,  [1918]  2  K.  B.  866 ;  88  L.  J.  K.  B.  98. 
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tion  inconsistent  with  the  plain  meaning  of  the  writing  itself  (a). 
For,  the  duty  of  the  court  in  all  these  cases  is  to  ascertain,  not  what 
the  parties  may  have  really  intended,  as  contradistinguished  from 
what  their  words  express;  but  simply,  what  is  the  meaning  of  the 
words  they  have  used  (b).  It  is  merely  a  duty  of  interpretation  and 
construction;  that  is,  to  find  out  the  true  sense  of  the  written  words, 
as  the  parties  used  them;  and,  when  the  true  sense  is  ascertained, 
to  subject  the  instrument  to  the  established  rules  of  law  (c). 

§  1202.  In  no  case  therefore, — except,  as  will  be  presently  pointed 
out  (d),  where  the  description  in  the  document  would  equally  apply 
to  any  one  of  two  or  more  subjects  (e),  or  where  the  object  is  to  rebut 
an  equity  (/), — is  it  permitted  to  explain  the  language  of  a  written 
instrument  by  evidence  of  the  private  views,  the  secret  intentions, 
the  known  principles,  or  even  the  express  parol  declarations  of  the 
writer ;  but,  in  all  eases  alike,  the  court  must  expound  the  instru- 
ment in  strict  accordance  with  the  language  employed;  and  if  the 
primary  meaning  of  this  language  be  unambiguous,  both  with  refer- 
ence to  the  context,  and  to  the  circumstances  in  which  the  parties 
to  the  instrument  were  placed  at  the  time  of  making  it,  such  primary 
meaning  must  be  taken  conclusively  to  be  that  in  which  the  parties 
used  the  language,  and  no  extrinsic  evidence  can  be  received  to  show, 
that  in  fact  they  used  it  in  any  other  sense,  or  had  any  other 
intention  {g). 

§  1203.  For  instance  {h),  parol  evidence  has  repeatedly  been  re- 
.jected,  when  tendered  to  show  what  persons  a  testator  meant  to  include 

ia)  Newenham  v.  Smith,  (1859)  10  Ir.  C.  L.  E.  245;  Higgins  v.  Dawson,  [1902] 
A.  C.  1 ;  71  L.  J.  Ch.  132. 

(6)  Doe  V.  Gwillim,  (1833)  5  B.  &  Ad.  129;  2  L.  J.  K.  B.  194;  Doe  v.  Martin, 
(1833)  4  B.  &  Ad.  786;  Shore  v.  Wilson,  (1842)  9  CI.  &  ¥.  525;  57  E.  E.  2,  per 
Coleridge,  J. ;  556,  per  Parke,  B. ;  566,  per  Tindal,  C.  J. ;  Beaumont  v.  Field,  (1818) 
2  Chit.  275;  19  E.  E.  308;  Richardson  v.  Watson,  (1833)  4  B.  &  Ad.  800;  2  L.  J. 
K.  B.  134;  38  E.  E.  366;  Rickman  v.  Carstairs,  (1833)  5  B.  &  Ad.  662. 

(c)  See  Leiber's  Legal  and  Polit.  Hermeneutics,  c.  1,  §  8,  and  c.  3,  §§  2,  3; 
Doct.  &  Stu.  39,  c.  24. 

(d)  Post,  §§  1206,  1227. 

(e)  Shore  v.  Wilson,  supra. 

(f)  See  post,  §  §  1227—1230. 

(g)  Shore  v.  Wilson,  supra;  Re  Peel,  (1870)  L.  E.  2  P.  &  D.  46;  39  L.  J. 
P.  &  M.  36.  This  case  is  remarkable  as  showing  the  strength  of  the  rule.  Francis 
Corbet  Thorpe  was  a  gentleman  who  lived  at  Hampton.  He  had  a  son  who  lived  with 
him,  and  was  aged  12,  and  named  Francis  Gourtenay  Thorpe.  Testator  appointed 
"  Francis  Courtenay  Thorpe  of  Hampton,  Gent."  to  be  one  of  his  executors.  Lord 
Penzance  held  that  the  son  answered  the  description,  and  excluded  evidence  that 
testator  intended  to  appoint  the  father.  It  is  thought  that  the  decision  might  well 
have  been  otherwise,  for  whilst  Francis  Courtenay  Thorpe  undoubtedly  named  the 
boy,  the  description  "Hampton  Gent."  more  accurately  described  the  father,  thus 
raising  a  latent  ambiguity.  But  the  Judge  thought  that  the  description  referred 
accurately  to  the  boy,  and  that  there  was  no  ambiguity. 
(h)  For  other  instances,  see  ante,  §§  1155,  1156. 
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or  exclude  in  employing  the  word  ' '  relations  ' '  (i) ;  what  articles  he 
intended  to  give  by  the  word  "  plate  "  (fc),  what  property  he  thought 
he  devised  by  the  expression  "  lands  out  of  settlement"  (I),  and  the 
like  (m);  for  in  all  these  cases,  as  the  legal  signification  of  the  lan- 
guage used  was  plain,  it  mattered  not  in  point  of  law  what  the  testator 
intended;  the  sole  question  being,  non  quod,  voluit,  sed  quod  dixit  (n). 
Indeed,  if  this  were  not  the  rule  of  law  no  lawyer  would  be  safe  inl 
advising  upon  the  construction  of  a  written  instrument,  nor  any 
party  in  taking  under  it;  for  the  ablest  advice  might  be  controlled, 
and  the  clearest  title  undermined,  if,  at  some  future  period,  parol 
evidence  of  a  particular  meaning  which  the  party  affixed  to  his  words, 
or  of  his  secret  intention  in  making  the  instrument,  or  of  the  objects 
he  meant  to  benefit  under  it,  might  be  set  up  to  contradict  or  vary 
the  plain  language  of  the  instrument  itself  (o). 

§  1203a.  Though  declarations  of  intention,  except  in  the  cases 
before  alluded  to,  cannot  be  received  in  evidence  to  explain  an  ambi- 
guity in  a  written  instrument,  yet  they  are  not  always  excluded, 
when  the  question  does  not  turn  on  the  meaning  of  the  language 
employed.  For  instance,  if  a  will  be  lost,  evidence  of  the  testator's 
declarations  of  intention  will  be  admissible  in  proof  of  its  contents  (p) ; 
and  if  the  question  relate  to  the  constituent  parts  of  an  existing  will, 
similar  statements,  whether  oral  or  written,  and  whether  made  before 
or  after  it  was  signed,  may  be  given  in  evidence  to  show  what  was  or 
was  not  a  part  of  the  instrument  at  the  time  of  its  execution  (g). 

• 
§  1204.  Moreover,  the  rule  has  been  somewhat  relaxed  in  order  to 
facilitate  the  interpretation  of  ancient  writings.  Here,  if  the  instru- 
ment be  an  old  one,  and  its  meaning  doubtful,  the  acts  of  the  author, 
which  are  only  modes  of  expressing  intention  more  weighty  than 
words,  may  be  given  in  evidence  in  aid  of  its  construction.     Thus,  in 


(i)  Goodinge  v.  Goodinge,  (1749)  1  Ves.  Sen.  230;  Edge  v.  Salisbury,  (1749) 
Amb.  70;  Green  v.  Howard,  (1779)  1  Bro.  C.  C.  31.  See  Sullivan  v.  Sullivan,  (1870) 
I.  K.  4  Eq.  547,  where  the  words  were  "  my  dearly  beloved." 

(k)  Nicholls  V.  Osborn,  (1727)  2  P.  Wms.  419;  Kelly  v.  Powlett,  (1763)  Amb.  605. 

(!)   Strode  v.  Russell,  (1708)  2  Vern.  621. 

(m)  See  other  instances  collected  in  Wigr.  Wills,  99—105.  See,  also.  Doe  v. 
Hubbard,  (1850)  15  Q.  B.  227;  20  L.  J.  Q.  B.  61;  Horwood  v.  Griffith,  (1854)  supra; 
23  L.  J.  Ch.  465 ;  4  De  G.  M.  &  G.  700;  102  E.  E.  840;  Hicks  v.  Sallitt,  (1854)  23  L.  J. 
Ch.  571 ;  98  K.  B.  311 ;  Millard  v.  Bailey,  (1866)  L.  K.  1  Bq.  378 ;  35  L.  J.  Ch.  312.  In 
Knight  v.  Knight,  (1861)  30  L.  J.  Ch.  644,  Stuart,  V.-C,  appears  to  have  utterly 
ignored  this  rule,  holding  that  extrinsic  evidence  was  admissible  to  show  that,  under 
the  words  "  ready  money,"  a  testator  meant  that  shares  in  an  insurance  company 
should  pass.     Sed  gu. 

(n)  Shore  v.  Wilson,  supra. 

(o)  Id.  566,  per  Tindal,  C.J. 

(p)  Sugden  v.  Ld.  St.  Lemiards,  (1876)  45  L.  J.  P.  45;  1  P.  D.  154. 

(g)  Gould  V.  Lakes,  (1880)  49  L.  J.  P.  &  M.  59;  6  P.  D.  1. 
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the  case  of  the  Attorney-General  v.  Brazenose  College  (r),  the  House 
of  Lords  held,  that  proof  of  the  appHcation  of  the  funds  of  an  ancient 
charity  by  the  original  founder,  and  first  trustee,  was  strong  evidence 
of  intention,  and  might  be  so  treated  by  the  court  in  construing  the 
grant.  So,  in  the  case  of  the  Attorney-General  v.  Drummond  (s), 
Lord  Chancellor  Sugden, — while  acknowledging  that  he  could  not 
receive  evidence  of  the  declarations  of  the  founder  of  an  ancient 
charity,  either  against,  or  in  favour  of,  his  grant, — held  that  he  was 
clearly  entitled  to  inquire  as  to  what  acts  the  founder  had  done  in 
relation  to  the  charity;  and  his  lordship  observed,  that  one  of  the 
most  settled  rules  of  law  for  the  construction  of  ambiguities  in  ancient 
instruments  was,  that  the  court  might  resort  to  contemporaneous 
usage  to  ascert-ain  the  meaning  of  the  deed.  "  Tell  me,"  said  he, 
"  what  you  have  done  under  such  a  deed,  and  I  will  tell  you  what 
that  deed  means  "  (t).  Lord  Chief  Justice  Tindal,  also,  has  declared, 
that,  for  the  purpose  of  ascertaining  the  sense  of  an  old  charity  grant, 
evidence  of  ' '  the  early  and  contemporaneous  application  of  the  funds 
of  the  charity  itself  by  the  original  trustees  under  the  deed,"  was 
certainly  admissible  (u). 

§  1205.  In  each  of  the  three  examples  given  in  the  preceding 
section,  the  question  turned  on  the  construction  of  a  charity  grant; 
but  as  these  instruments  possess  no  peculiarity,  which  would  warrant 
the  adoption  of  a  special  rule  of  evidence  with  respect  to  them,  it 
may  be  laid  down  as  a  general  proposition,  that  all  ancient  instru- 
ments of  every  description  may,  in  the  event  of  their  containing 
ambiguous  language,  but  in  that  event  alone,  be  interpreted  by  what 
is  called  contemporaneous  and  continuous  usage  under  them,  or  in 
other  words,  by  evidence  of  the  mod©  in  which  property  dealt  with 
by  them  has  been  held  and  enjoyed  («).     For  instance,  the  contem- 


(r)  (1834)  2  CI.  &  F.  296 ;  1  L.  J.  Ch.  66;  37  E.  E.  107. 

is)  (1848)  1  Dr.  &  W.  353,  366,  375,  376;  aff.  on  appeal,  Drummond  v.  Att.- 
Gen.,  2  H.  L.  C.  837;  81  E.  E.  433. 

(t)  1  Dr.  &  W.  368. 

(u)  Shore  v.  Wilson,  (1842)  9  CI.  &  F.  569;  57  E.  E.  2 ;  Att.-Gen.  v.  Sidney 
Sussex  Coll.,  (1869)  L.  E.  4  Ch.  722,  732;  38  L.  J.  Ch.  657,  659,  665;  Att.-Gen.  v. 
May.  of  Bristol,  (1820)  2  J.  &  W.  121;  22  E.  E.  136,  per  Ld.  Eldon ;  Van  Dieman's 
Land  Co.  v.  Marine  Board  of  Table  Cape,  [1906]  A.  C.  92;  75  L.  J.  P.  C.  28.  See 
7  &  8  V.  c.  45,  B.  2,  cited  ante,  §  75. 

(o)  Weld  v.  Hornby,  (1806)  7  Bast,  199;  8  E.  E.  608;   Waterpark  v.  Fennell 
(1859)  7  H.  L.  C.  650;  115  E.  E.  317 ;  Donegall  v.  Templemore,  (1858)  9  Ir.  0.  L.  E 
374;  D.  of  Devonshire  v.  Neill,  (1877)  2  L.  E.  Ir.  Ex.  162—165,  per  Palles,  C.  B. 
Att.-Gen.  v.  Parker,  (mi)  3  Atk.  577;  B.  v.  Dulwich  College,  (1851)  17  Q.  B.  600 
21  L.  J.  Q.  B.  36;  Att.-Gen.  v.  Murdoch,  (1852)  1  De.  G.  M.  &  G.  86;  21  L.  J.  Ch 
694;  91  E.  E.  41;  in  Att.-Gen.  v.  St.  Cross  Hospital,  (1853)  17  Beav.  435,  464,  465 
24  L.  J.  Ch.  793;  99  E.  E.  228;  Eomilly,  M.E.,  held  that  no  presumption  could 
be   made   against   the   clear  ostensible   purpose   of  the   foundation,   though   it   were 
supported  by  a  usage  of  150  years.     See   Att.-Gen.   v.    Clapham,    (1854)   4  De   G. 
M.  &  G.  591 ;  24  L.  J.  Ch.  177 ;  102  E.  E.  296. 
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poraneous  acts  of  occupiers  of  land  have  been  admitted  in  evidence 
to  explain  the  meaning  of  an  ambiguous  award  under  an  old  enclo- 
sure Act  (a;).  So,  where  the  question  was  whether  the  soil,  or  merely 
the  herbage,  passed  under  the  term  "  pastura "  contained  in  an 
ancient  admission  as  entered  on  the  court-rolls  of  a  manor,  evidence 
was  received  to  show  that  the  tenants  had  for  a  long  series  of  years 
enjoyed  the  land  itself  (y).  So,  the  by-laws  of  a  corporation  may  be 
taken  as  an  exposition  of  their  charter  (z);  and  evidence  of  contem- 
poraneous, or  even  of  constant  modern  (a),  usage  will  be  admissible, 
for  the  purpose  of  ascertaining  the  meaning  and  effect  of  an  ancient 
grant  or  charter  from  the  Crown  (b),  or  of  any  private  deed,  or  other 
instrument,  of  remote  antiquity  (c).  So,  also,  when  the  language  of 
an  old  statute  is  doubtful,  the  maxim,  optimus  interpres  rerum  usus, 
will  be  held  to  apply  (d).  And  the  principle  that  when  an  instrument 
contains  an  ambiguity,  evidence  of  user  under  it  may  be  given  in  order 
to  show  the  sense  in  which  the  parties  used  the  language  employed, 
applies  to  a  modem  as  well  as  to  an  ancient  instrument,  and  where 
the  ambiguity  is  patent,  as  well  as  where  it  is  latent.  Where,  there- 
fore, in  a  land  certificate  (colonial),  issued  by  the  Crown  in  1899, 
there  was  a  variance  between  the  stated  acreage  and  the  acreage 
necessarily  contained  within  the  stated  boundaries,  in  litigation  in 
1913  evidence  of  user  was  received  which  led  to  the  boundaries  being 
I'ejected  as  falsa  denionstratio  (e).  But  a  recent  statute  should  be 
construed  according  to  its  own  terms,  and  not  according  to  the  views 
which  interested  parties  may  have  taken  (/). 


(x)  Wadley  v.  Baylis,  (1814)  5  Taunt.  752;  15  E.  E.  645;  recognised  by  Cress- 
well,  J.,  in  Doe  v.  Beviss,  (1849)  7  C.  B.  511;  18  L.  J.  C.  P.  128;  70  E.  E.  712; 
Att.-Gen.  v.  Boston,  (1847)  1  De  G.  &  Sm.  519,  527. 

iy)  Doe  v.  Beviss,  supra;  Stammers  v.  Dixon,  (1806)  7  East,  200;  8  E.  E.  612. 

(z)  Davis  V.  Waddington,  (1844)  7  Man.  and  Gr.  44;  14  L.  J.  C.  P.  45; 
66  E.  E.  659. 

(a)  Chad.  v.  Tilsed,  (1821)  2  Br.  &  B.  403;  23  E.  E.  477;  Doe  v.  Beviss,  supra; 
D.  of  Beaufort  v.  Mayor  of  Swansea,  (1849)  3  Ex.  413;  77  E.  E.  677;  Master 
Pilots  and  Seamen  of  Newcastle  v.  Bradley,  (1851)  2  E.  &  B.  428,  n;  95  E.  E. 
621,  n ;  Shephard  v.  Payne,  (1863)  3  New  E.  580. 

(b)  May.  of  London  v.  Long,  (1807)  1  Camp.  22 ;  10  E.  E.  618;  B.  v.  Varlo, 
(1775)  1  Cowp.  248;  Blankley  v.  Winstanley,  (1789)  3  T.  E.  279;  1  E.  E.  704; 
Bradley  v.  Pilots  of  Newcastle,  (1853)  2  E.  &  B.  427;  23  L.  J.  Q.  B.  35;  95  E.  E. 
620;  Jenkins  v.  Harvey,  (1835)  2  Cr.  M.  &  E.  393;  5  L.  J.  Ex.  17;  40  E.  E.  769; 
Brune  v.  Thompson,  (1843)  4  Q.,  B.  543;  12  L.  J.  Q.  B.  251 ;  62  E.  E.  430. 

(c)  Witnell  v.  Gartham,  (1795)  6  T.  E.  397,  398;  3  E.  E.  218;  Weld  v.  Hornby, 
supra;  Duke  of  Beaufort  v.  Mayor  of  Swansea,  supra;  SadKer  v.  Biggs,  (1853) 
4  H.  li.  C.  435 ;  94  E.  E.  172 ;  Waterpark  v.  Fennell,  supra. 

id)  R.  v.  Scott,  (1790)  3  T.  E.  604;  Sheppard  v.  Gosnold,  (1678)  Vaugh.  169; 
R.  v.  Abp.  of  Canterbury,  (1848)  18  Q.  B.  581,  per  Coleridge,  J.,  627,  per  Patteson,  J. ; 
Montrose  Peer.,  (1853)  1  Macq.  H.  L.  401. 

(e)  Watcham  -v.  A.  G.  of  East  African  Protectorate,  [1919]  A.  C.  533;  87  L.  J. 
P.  C.  150. 

if)  Trustees  of  Clyde  Navigation  v.  Laird,  (1883)  8  A.  C.  658,  per  Lord  Watson, 
at  p.  673;  Goldsmith's  Company  v.  Wyatt,  [1907]  1  K.  B.  95,  at  p.  107;  76  L.  J. 
K.  B.  166;  Sadler  v.  Whiteman,  [1910]  1  K.  B.  868,  at  p.  890. 
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§  1206.  Besides  general  proof  of  all  the  facts  and  circumstances 
respecting  the  persons  or  things  to  which  the  instrument  relates, 
which  is  undoubt-edly  legitimate,  and  often  necessary,  evidence,  in 
order  to  enable  the  court  to  understand  the  meaning  and  application 
of  the  language  employed,  the  declarations  of  the  writer  of  the  instru- 
ment will,  as  before  mentioned  (gr),  be  receivable  in  evidence,  in  a 
particula,r  class  of  cases ;  namely,  where  extrinsic  evidence  has  shown 
that  a  description  in  the  instrument  is  alike  applicable,  with  legal 
certainty,  to  two  or  more  persons  or  things. 

§  1207.  The  doctrine  on  this  subject  has  been  explained  by  Lord 
Abinger  (h) : — "  But  there  is  another  mode  of  obtaining  the  intention 
of  the  testator,  which  is  by  evidence  of  his  declarations,  of  the  in- 
structions given  for  his  will,  and  other  circumstances  of  the  like 
nature,  which  are  not  adduced  for  explaining  the  words  or  meaning 
of  the  will,  but  either  to  supply  some  deficiency,  or  remove  some 
obscurity,  or  to  give  some  effect  to  expressions  that  are  unmeaning 
or  ambiguous.  Now,  there  is  but  one  case  (i),  in  which  it  appears  to 
us  that  this  sort  of  evidence  of  intention  can  properly  be  admitted, 
and  that  is,  where  the  meaning  of  the  testator's  words  is  neither 
ambiguous  nor  obscure,  and  where  the  devise  is  on  the  face  of  it 
perfect  and  intelligible,  but,  from  some  of  the  circumstances  admitted 
in  proof,  an  ambiguity  arises,  as  to  which  of  the  two  or  more 
things  (fc),  or  which  of  the  two  or  more  persons  (each  answering  the 
words  in  the  will),  the  testator  intended  to  express.  Thus,  if  a 
testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two  manors  of 
North  S.  and  South  S.,  it  being  clear  he  means  to  devise  one  only, 
whereas  both  are  equally  denoted  by  the  words  he  has  used,  in  that 
case  there  is  what  Lord  Bacon  calls  '  an  equivocation,'  that  is,  the 
words  equally  apply  to  either  manor,  and  evidence  of  previous  inten- 
tion may  be  received  to  solve  this  latent  ambiguity  (I) ;  for  the  inten- 
tion shows  what  he  meant  to  do;  and  when  you  know  that,  you 
immediately  perceive  that  he  has  done  it  by  the  general  words  he  has 
used,  which,  in  their  ordinary  sense,  may  properly  bear  that  construc- 
tion. It  appears  to  us,  that,  in  all  other  cases,  parol  evidence  of  what 
was  the  testator's  intention  ought  to  be  excluded,  upon  this  plain 
ground,  that  his  will  ought  to  be  made  in  writing ;  and  if  his  intention 
cannot  be  made  to  appear  by  the  writing,  explained  by  circumstances, 
there  is  no  will. ' ' 


(g)  Ante,  §  1202. 

(h)  Doe  V.  Hiscocks,  (1839)  5  M.  &  W.  363;  9  L.  J.  Ex.  27 ;  52  E.  E.  748.     See 
Charter  v.  ChaHer,  (1874)  L.  E.  7  H.  L.  364;  43  L.  J.  P.  &  M.  73. 
(i)   As  to  rebutting  an  equity,  see  §§  1227 — 1230. 
(k)   See  Barman  v.   Gurner,   (1866)  35  Beav.  478;  147  E.  E.  268. 
(I)    See  Douglas  v.  Fellows,  (1853)  1  Kay,  114;  23  L.  J.  Ch.  167 ;  101  E.  E.  527, 
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§  1208.  The  rule  thus  laid  down  has  been  followed  in  various  cases. 
Thus,  on  the  one  hand,  where  there  is  a  devise  to  a  relative  described 
as  being  of  a  certain  degree  of  relationship,  it  ■primd  facie  means 
legitimate  relationship;  and  if  there  exist  a  legitimate  relation  of  this 
degree,  parol  evidence  is  not  admissible  to  show  that  an  illegitimate 
relation  whose  reputed  relationship  is  of  the  same  degree,  was  the 
person  really  intended  (m).  If,  however,  it  is  impossible  from  the 
circumstances  of  the  parties  that  any  legitimate  children  could  tane 
under  the  bequest,  illegitimate  children  may  be  included  (n).  On  a 
gift  by  will  to  "  my  niece  E.  W.,"  if  neither  the  testator  nor  his  wife 
possess  a  niece,  though  it  may  be  shown  that  either  a  niece  or  a 
grandniece  of  the  wife  was  meant, — and  such  person  can  claim  the 
gift  as  a  niece  (o), — extrinsic  evidence  is  not  admissible  to  show  that 
another  but  illegitimate  grandniece  was  meant  (p).  Again,  on  a  gift 
to  the  "  children  "  of  a  donee,  who  has  two  families,  all  his  children 
will  take,  and  extrinsic  evidence  cannot  be  received  to  show  that  only 
the  children  of  one  family  were  meant,  for  the  word  children  is  not 
ambiguous  (g).  On  the  other  hand,  where  a  testator  had  devised  one 
house  "to  George  Gord,  the  son  of  George  Gord";  another  "to 
George  Gord,  the  eon  of  John  Gord  ' ' ;  and  a  third,  after  the  expiration 
of  certain  life  estates,  "  to  George  Gord,  the  son  of  Gord  ";  evidence 
of  his  declarations  was  admissible  to  show,  that  the  person  meant  to 
be  designated  by  the  last  description  was  George  the  son  of  George 
Gord  (r).  So,  where  the  devise  was  "to  John  Allen  the  grandson  of 
my  brother  Thomas,  and  I  charge  the  same  with  the  payment  of 
£100  to  each  and  every  the  brothers  and  sisters  of  the  said  John 
Allen  ";  and  it  appeared  that,  at  the  date  of  the  will,  the  testator's 
brother  Thomas  had  two  grandsons  named  John  Allen,  one  having 
several  brothers  and  sisters,  and  the  other  having  one  brother  and 
one  sister;  the  court  received  evidence  of  the  declarations  of  the 
testator,  to  show  which  grandchild  was  intended  (s).  So,  where  lands 
were  left  to  John  Cluer,  of  Calcot,  and  two  persons,  father  and  son, 
were  of  that  name,  parol  evidence  of  the  testator's  intention  to  leave 


(m)  Dorin  v.  Dorin,  (1875)  L.  R.  7  H.  L.  568;  43  L.  J.  Ch.  462;  In  re 
Taylor,  (1887)  34  Ch.  D.  255 ;  56  L.  J.  Ch.  171 ;  Wells  v.  Wells,  (1874)  L.  E.  18  Bq: 
504;  43  L.  J.  Ch.  681;  In  re  Pearce,  [1914]  1  Ch.  254;  83  L.  J.  Ch.  266. 

(n)  See  Hill  v.  Crook,  (1873)  L.  R.  6  H.  L.  265;  42  L.  J.  Ch.  702;  and  the 
cases  cited  in  the  last  note. 

(o)  In  re  Fish,  [1894]  2  Ch.  83;  63  L.  J.  Ch.  437. 

(p)  Sherratt  v.  Montford,  (1873)  L.  E.  8  Ch.  298;  42  L.  J.  Ch.  688. 

(g)  Andrews  v.  Andrews,  (1885)  15  L.  R.  Ir.  199,  211;  Dorin  v.  Dorin,  supra. 

(r)  Doe  V.  Needs,  (1836)  2  M.  &  "W.  129;  6  L.  J.  Ex".  59;  46  B.  E.  521;  this 
case,  however,  would  seem  in  truth  to  have  been  one  not  of  latent  but  of  patent 
ambiguity ;  for  that  there  were  two  George  Gords  appeared  plainly  on  the  face  of  the 
will  itself.  See  §  1212.  Doe  v.  Morgan,  (1832)  1  Cr.  &  M.  235;  2  L.  J.  Ex.  88; 
38  R.  E.  611. 

(s)  Doe  \.  Allen,  (1840)  12  A.  &  B.  451;  9  L.  J.  Q.  B.  395;  54  R.  R.  603; 
Fleming  v.  Fleming,  (1862)  31  L.  J.  Bx.  419;  1  H.  &  C.  242;  130  E.  E.  486. 
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them  to  the  son,  was  held  admissible  (f).  So,  where  property  was 
devised  to  "William  Marshall,  my  second  cousin,"  and  it  appeared 
that  the  testator  had  no  second  cousin  of  that  name,  but  that  he  had 
two  first  cousins  once  removed,  one  named  William  Marshall,  and 
the  other  named  William  John  Eobert  Blandford  Marshall,  Vice- 
Chaneellor  Page  Wood  admitted  parol  evidence  to  resolve  this  latent 
ambiguity  (u). 

§  1209.  Where  declarations  of  intention  are  receivable  in  evidence, 
the  rule  most  consistent  with  modem  authorities  seems  to  be,  that 
their  admissibility  does  not  depend  upon  the  time  when  they  were 
made.  Contemporaneous  declarations  will  certainly  be  entitled,  cseteris 
paribus,  to  greater  weight  than  those  made  before  or  after  the  execu- 
tion ;  but  in  point  of  law  no  distinction  can  be  drawn  between  them  (v) ; 
unless  the  subsequent  declarations,  instead  of  relating  to  what  the 
declarant  had  done,  or  had  intended  to  do,  by  the  instrument  written 
by  him,  were  simply  to  refer  to  what  he  intended  to  do,  or  wished 
to  be  done,  at  the  time  of  speaking  (a;).  Neither  will  the  admissibility 
of  declarations  rest  on  the  manner  in  which  they  were  made,  or  on 
the  occasions  which  called  them  forth;  for  whether  they  consist  of 
statements  gravely  made  to  the  parties  chiefly  interested,  or  of  in- 
structions to  professional  men,  or  of  light  conversations,  or  of  angry 
-answers  to  the  impertinent  inquiries  of  strangers,  they  will  be  alike 
received  in  evidence,  though  the  credit  due  to  them  will  of  course 
vary  materially  according  to  the  time  and  circumstances  {y).  They 
may,  of  course,  consist  of  letters ;  for  example,  letters  in  which  a 
deceased  insured  expressed  an  intention  of  going  to  a  certain  place 
where  a  dead  body,  the  identity  of  which  is  questioned,  has  been 
found  (z). 

§  1210.  Though  declarations  of  intention  are,  as  above  stated, 
inadmissible,  except  for  the  purpose  of  explaining  a  latent  ambiguity 
in  the  instrument,  this  rule  will  not  preclude  mere  collateral  state- 
ments made  by  the  author  of  the  instrument  respecting  the  persons 
or  things  mentioned  therein.  For  instance,  to  take  the  case  of  a 
will,  the  testator  may  have  habitually  called  certain  persons  or  things 


(t)  Jones  V.  Newman,  (1751)  1  W.  Bl.  60;  explained  in  Doe  v.  Hiscocks,  (1839) 
5  M.  &  W.  370;  9  L.  J.  Ex.  27;  52  E.  E.  748. 

(u)  Bennett  v.  Marshall,  (1856)  2  K.  &  J.  740;  110  E.  E.  448;  Re  O'Reilly, 
(1874)  48  L.  J.  P.  &  M.  5.  See  Webber  v.  Corbett,  (1874)  L.  E.  16  Eq.  515; 
43  L.  J.  Ch.  164. 

(v)  Doe  V.  Allen,  supra,  per  Ld.  Dentnan,  as  to  subsequent  declarations;  Doe  v. 
Hiscocks,  supra,  per  Ld.  Abinger,  as  to  previous  declarations.  See,  contra,  Tliomas 
V.  Thomas,  (1796)  6  T.  E.  671;  Strode  v.  Russell,  (1708)  2  Vern.  625. 

(i)  Whitaker  v.  Tatham,  (1881)  7  Bing.  628  ;•  9  L.  J.  (0.8.)  C.  P.  189. 

(j/)  Trimmer  v.  Bayne,  (1802)  7  Yes.  518 ;  6  E.  E.  173,  per  Ld.  Eldon. 

(z)  Mutual  Life,  dte.  v.  HUlman,  (1892)  145  N.  S.  285  (Am.). 
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by  peculiar  names,  by  which  they  were  not  commonly  known.  If 
these  names  should  occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence  to  show  the  sense  in  which  he 
used  them,  in  like  manner  as  if  his  will  were  written  in  cipher,  or 
in  a  foreign  language.  The  habits  of  the  t-estator  in  these  particulars 
must  be  receivable  as  evidence  to  explain  the  meaning  of  his  will  (a). 
Thus,  in  Lord  Camoys  v.  Blundell  (b),  where  the  question  was, 
whether  the  second  son  of  Joseph  Weld,  of  Lulworth,  was  the  party 
beneficially  entitled  under  a  devise  in  trust  for  "  the  second  son  of 
Edmond  Weld,  of  Lulworth,  Esq.,"  parol  evidence  was  admitted  to 
show  that  the  testator  had  on  several  occasions,  even  after  correction, 
called  the  possessor  of  Lulworth  "  Edmond." 

§  1211.  The  case  of  Lee  v.  Pain  (c)  affords  a  good  illustration  of 
this  doctrine.  There,  a  testatrix,  by  a  codicil  dated  in  1836,  had 
bequeathed  "to  Mrs.  and  Miss  Bowden,  of  Hammersmith,  widow 
and  daughter  of  the  late  Eev.  Mr.  Bowden,  £200  each."  These 
legacies  were  claimed  by  a  Mrs.  Washbourne  and  her  daughter.  It 
appeared  in  evidence,  that  Mrs.  Washbourne  was  the  daughter  of 
the  Eev.  J.  Bowden,  who  died  in  1812,  and  the  widow  of  the  Eev. 
D.  Washbourne,  a  dissenting  minister  at  Hammersmith.  Mrs. 
Bowden  died  in  1820,  since  which  time  no  person  had  lived  at  Ham- 
mersmith answering  the  description  in  the  codicil.  It  further  appeared 
that  the  testatrix,  who  was  of  great  age,  had  been  intimately  ac- 
quainted with  the  Bowdens  and  the  Washbournes;  that  she  had 
been  in  the  habit  of  calling  Mrs.  Washbourne  by  her  maiden  name  of 
Bowden;  and  that  being  often  reminded  of  the  mistake,  she  had 
always  acknowledged  that  she  had  confounded  the  two  names.  Under 
these  circumstances,  Vice-Chaneellor  Wigram  decided  that  the 
claimants  were  entitled  to  their  respective  legacies.  So,  where  a 
bequest  was  made  to  "  Mrs.  G.,"  parol  evidence  was  admitted  to 
show  that  the  testator  had  been  in  the  habit  of  calling  a  Mrs.  Gregg, 
"  Mrs.  G."  (d).  The  case  of  Beaumont  v.  Fell  (e)  carries  this  doctrine 
to  its  extreme  limit.  There,  a  legacy,  given  to  Catherine  Earnley, 
was  claimed  by  Gertrude  Yardley ;  and  it  appearing  that  no  such  person 

(a)  Doe  V.  Hiseocks,  supra.  See,  also,  Doe  v.  Hubbard,  (1850)  15  Q.  B.  227, 
237;  20  L.  J.  Q.  B.  61. 

(b)  (1848)  1  H.  L.  C.  786;  12  L.  J.  Ch.  225;  73  B.  B.  257.  See,  also,  Mostyn 
V.  Mostyn,  (1854)  23  L.  J.  Ch.  925 ;  5  H.  L.  C.  155 ;  101  B.  B.  100. 

(c)  (1844)  4  Hare,  251—253;  14  L.  J.  Ch.  346;  67  B.  B.  41.  See,  also,  R.  v. 
WooUale,  (1845)  6  Q.  B.  549. 

id)  Abbott  V.  Massie,  (1796)  3  Ves.  148;  3  K.  E.  79;  explained  by  Bolfe,  B.,  id 
Clayton  v.  Ld.  Nugent,  (1844)  13  M.  &  W.  204,  207;  13  L.  J.  Ex.  363;  67  E.  B.  560. 
See,  also,  In  the  goods  of  Francois  de  Rosaz,  (1877)  46  L.  J.  P.  &  M.  6 ;  2  P.  D.  66. 

(e)  (1723)  2  P.  "VVms.  141.  In  this  case  declarations  of  the  testator  were  ad- 
mitted, but  the  propriety  of  receiving  such  evidence  has  been  strongly  questioned  by 
Ld.  Abinger  in  Doe  v.  Hiseocks,  (1839)  5  M.  &  W.  371 ;  9  L.  J.  Ex.  27 ;  52  B.  B.  748; 
and  the  case,  as  an  authority  on  that  point,  may  be  considered  overruled. 
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was  known  as  Catherine  Earnley,  proof  was  received  that  the  testator 
usually  called  the  claimant  Gatty,  which  might  easily  have  been  mis- 
taken by  the  scrivener  who  drew  the  will  for  Katy,  and  the  court, 
acting  on  this,  and  on  other  evidence  of  a  like  nature,  was  perhaps 
justified  in  deciding  in  favour  of  the  claimant. 

§  1211a.  So,  also,  where  no  one  answers  to  the  description  of  a 
legatee  given  by  a  testator  in  his  will,  former  wills  made  by  him  are 
admissible  in  evidence  to  show  his  knowledge  and  state  of  mind  at 
the  time,  and  so  to  identify  the  intended  legatee.  Thus,  where  a 
testator  gave  legacies  to  "  such  of  the  daughters  of  my  late  friend 
Ignatius  Scoles,  deceased,  as  shall  be  living  and  married  at  my  de- 
cease," and  it  appeared  that  Ignatius  Scoles  was  living  at  the  date 
of  the  will  and  had  never  been  married,  and  was  to  the  testator's 
knowledge,  a  Jesuit  priest,  and  therefore  could  not  marry,  but  that 
his  father,  J.  J.  Scoles  (who  the  testator  might  have  known  was  dead 
at  the  dat-e  of  the  will),  had  left  several  daughters  intimately  known 
to  the  testator,  a  former  will  of  the  testator,  by  which  he  left  legacies 
to  the  daughters  of  J.  J.  Scoles  by  name,  describing  them  as  the 
daughters  of  the  late  Mr.  Scoles,  was  admitted  in  evidence  to  prove 
that  they  were  the  intended  legatees  (/).  So,  also,  where  a  testator 
misdescribed  certain  railway  stock  held  by  him,  evidence  of  former 
wills  made  by  him  was  admitted  to  explain  what  stock  he  intended 
by  his  will  (g). 

§  1212.  This  rule,  by  which  the  admissibility  of  declarations  of 
intention  is  governed,  largely  turns  upon  a  distinction,  which  has  been 
recognised  since  the  days  of  Lord  Bacon,  as  subsisting  between  latent 
and  patent  ambiguities.  The  leading  doctrine  on  this  subject  is  thus 
given  by  that  great  lawyer: — "  Ambiguitas  verborum  latens,  verifica- 
tione  suppletur,  nam  quod  ex  facto  oritur  ambiguum  verifioatione 
jacti  tollitur  "  (h).  Upon  which  he  remarks,  that  "  There  be  two 
sorts  of  ambiguities  of  words,  the  one  is  ambiguitas  patens,  and  the 
other  latens.  Patens  is  that  which  appears  to  be  ambiguous  upon 
the  deed  or  instrument;  latens  is  that  which  seemeth  certain  and 
without  ambiguity,  for  anything  that  appeareth  upon  the  deed  or 
instrument;  but  there  is  some  collateral  matter  out  of  the  deed  that 
breedeth  the  ambiguity.  Ambiguitas  patens  is  never  holpen  by  aver- 
ment; and  the  reason  is,  because  the  law  will  not  couple  and  mingle 
matter  of  specialty,  which  is  of  the  higher  account,  with  matter  of 
averment,  which  is  of  inferior  account  in  law ;  for  that  were  to  make 
all  deeds  hollow  and  subject  to  averments,  and  so,  in  effect,  that  to 


(/)  In  re  Waller,  (1899)  68  L.  J.  Ch.  526. 
(g)  In  re  Smith,   (1904)  20  Times  L.  B.  287. 
(h)  Bacon's  Maxims,  Beg.  23. 
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§§    1212 — 1214.]       LATENT    AND    PATENT    AMBIGUITIES. 

pass  without  deed,  which  the  law  appointeth  shall  not  pass  but  by 
deed.  Therefore,  if  a  man  give  land  to  J.  D.  and  J.  S.  et  hseredibus, 
and  do  not  limit  to  whether  of  their  heirs,  it  shall  not  be  supplied  by 
averment  to  whether  of  them  the  intention  was  (that)  the  inheritance 
should  be  limited."  "But  if  it  be  ambiguitas  latens,  then  otherwise 
it  is;  as  if  I  grant  my  manor  of  S.  to  J.  F.,  and  his  heirs,  here 
appeareth  no  ambiguity  at  all.  But  if  the  truth  be,  that  I  have  the 
manors  both  of  South  S.  and  North  S.,  this  ambiguity  is  matter  in 
fact;  and  therefore  it  shall  be  holpen  by  averment,  whether  of  them 
it  was,  that  the  party  intended  should  pass  "  (i). 

§  1213.  So  far  as  patent  ambiguities  are  concerned.  Lord  Bacon 
expounds  the  law  with  sufficient  precision ;  for  no  doubt  can  be  enter- 
tained that  when  the  ambiguity  is  patent,  all  declarations  of  the 
writer's  intention  will  be  uniformly  excluded  (fc).  If,  therefore,  a 
testator,  after  leaving  specific  legacies  to  his  several  children,  were 
to  bequeath  the  residue  to  his  child,  not  specifying  which,  the  will, 
so  far  as  regarded  the  residuary  bequest,  would  be  inoperative  and 
void.  So,  where  Sir  Gilbert  East  indulged  the  strange  caprice  of  leav- 
ing his  property  to  persons  whom  he  designated  by  the  letters  of  the 
alphabet,  stating  at  the  end  of  his  will  that  the  key  to  the  initials  was 
in  his  writing  desk  on  a  card :  the  intended  objects  of  hLs  bounty 
were  defeated  by  his  next-of-kin,  no  card  being  found  of  as  old  date  as 
the  will.  A  card,  indeed,  was  discovered,  which  would  have  furnished 
a  key  had  it  been  admissible ;  but  as  it  was  dated  many  years  after 
the  execution  of  the  will,  it  could  only  be  regarded  as  a  declaration 
of  the  testator;  and,  the  case  being  one  of  patent  ambiguity,  the  court 
held,  in  conformity  with  all  the  authorities  on  the  subject,  that  this 
species  of  evidence  could  not  be  legally  admitted  (?). 

§  1214.  The  law  as  to  latent  ambiguities  is  not  so  easily  intelligible. 
It  is  especially  necessary  to  guard  against  the  supposition,  that, 
because  no  ambiguity  arises  on  the  face  of  the  instrument,  any  doubt 
which  is  occasioned  by  the  introduction  of  extrinsic  evidence,  may 
be  cleared  up  by  having  recourse  to  the  declarations  of  the  writer's 
intention.  This  is  not  the  law;  and  many  instances  of  strictly  latent- 
ambiguities  might  be  given,  where  evidence  of  declarations  of  inten- 
tion would  be  inadmissible.  For,  in  the  first  place,  a  will,  apparently 
plain  and  intelligible,  may,  when  an  inquiry  is  instituted  respecting 
the  persons  or  things  to  which  it  relates,  turn  out  to  be  uncertain; 
that  is,  the  persons  or  things  may  prove  not  to  have  been  described 

(!)    See  Bacon's  Law  Tracts,  99,  100. 

(k)  See,  however,  note  to  §  1208. 

(I)  Clayton  v.  Ld.  Nugent,  supra.  See  Kell  v.  Charmer,  (1856)  23  Beav.  195; 
113  E.  E.  93;  cited  ante,  §  1196;  and  see,  also,  Whateley  v.  Spooner,  (1857)  3  K.  &  J. 
542 ;  112  E.  E.  285 ;  cited  ante,  §  1195. 
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with  legal  certainty.  Suppose  a  bequest  be  made  to  the  four,  children 
of  A.,  and  it  appears  that  A.  had  six  children,  two  by  a  first  marriage, 
and  the  remainder  by  a  second.  Here,  though  evidence  of  the  cir- 
cumstances of  the  family,  and  of  tie  respective  ages  of  the  children, 
would  no  doubt  be  admissible,  with  the  view  of  identifying  the  parti- 
cular legatees  alluded  to  in  the  will,  it  seems  that  proof  of  the  testator's 
declaration's  of  intention  could  not  be  received  (tw). 

§  1215.  Secondly,  a  legatee  may  be  so  described  in  a  will,  that 
while  part  of  the  description  answers  to  one  claimant,  the  remainder 
Tnay  apply  to  another  (n).  Here  the  law  used  to  attach  somewhat 
greater  weight  to  the  name  than  to  the  description  of  the  legatee ;  and, 
therefore,  if  there  were  nothing  in  the  rest  of  the  will,  or  in  the 
evidence  received,  to  show  who  was  meant,  the  person  rightly  named 
was  allowed  to  take  in  preference  to  him  who  was  only  rightly 
described  (o).  This  doctrine  seems  to  have  been  first  promulgated 
by  Lord  Bacon  (p),  and  is  embodied  by  him  in  -the  Latin  maxim, 
"Veritas  nominis  tollit  en-orem  demonstrationis. "  Thus,  where  a 
man  had,  in  the  lifetime  of  his  wife,  Mary,  gone  through  the  marriage 
ceremony  with  a  reputed  second  wife,  Caroline,  with  whom  he  had 
continued  to  reside  up  to  the  date  of  his  decease,  and  by  a  will  made 
shortly  before  his  death  devised  certain  property  to  "  his  dear  wife 
Caroline,"  on  "the  question  whether  the  will  designated  the  lawful  wife 
who  was  wrongly,  or  the  unlawful  wife  who  was  rightly,  named,  the 
court  held  Caroline  to  be  entitled  (g).  The  doctrine  has,  however, 
been  very  roughly  handled  by  Lord  Chancellor  Campbell  in  the  House 
of  Lords  (?■) ;  and  if,  on  the  one  hand,  it  cannot  at  present  be  safely 
regarded  as  exploded  (s),  still  less,  on  the  other  hand,  can  it  be  recog- 
nised as  an  inflexible  rule  (i).  The  court,  in  all  such  cases,  will  look 
narrowly  at  the  context  and  the  surrounding  facts,  and  place  itself,  as 
nearly  as  may  be,  in  the  situation  of  the  testator  at  the  time  of 
executing  the  instrument;  and  if  it  can  tJien  clearly  ascertain  from  the 

(m)  Doe  V.  Hiscocks,  supra;  questioning  Hampshire  v.  Peirce,  (1750)  2  Vea. 
Sen.  216;  Andrews  v.  Andrews,  (1885)  15  L.  R.  Ir.  199,  211,  supra,  §  1208. 

(n)  See  note  to  §  1202. 

(o)  Ld.  Camoys  v.  Blundell,  (1848)  1  H.  L.  C.  786,  per  Parke,  B.,  pronouncing 
the  opinion  of  the  judges.  But  see  Drake  v.  Drake,  (1860)  29  L.  J.  Ch.  850 ; 
8  H.  L.  C.  172;  725  E.  R.  94;  and  Farrer  v.  St.  Catherine's  Coll.,  (1873)  L.  E. 
16  Bq.  21;  per  Ld.  Selborne,  C,  42  L.  J.  Ch.  809. 

(p)  Lord  Camoys  v.  Blundell,  supra. 

(9)  Doe  V.  Rouse,  (1848)  5  C.  B.  422;  17  L.  J.  C.  P.  108;  75  R.  E.  771;  Adams 
V.  Jones,  (1852)  9  Hare,  486;  21  L.  J.  Ch.  352;  89  R.  R.  547;  Dilley  v.  Matthew,' 
(1863)  11  W.  R.  614;  132  R.  R.  853. 

(r)  Drake  v.  Drake,  (1860)  8  H.  L.  C.  172,  179. 

(s)  See  In  re  Plunkett's  Estate,  (1861)  11  Ir.  Ch.  R.  361;  Colclough  v.  Smyth, 
(1860)  15  Ir.  Ch.  R.  347;  Garner  v.  Garner,  (1860)  29  Beav.  116;  131  R.  R.  480; 
Gillett  V.  Gane,  (1870)  10  Eq.  29;  39  L.  J.  Ch.  818. 

(t)  Ld.  Camoys  v.  Blundell,  supra;  Thomson  v.  Hempenstall,  (1849)  1  Roberta 
783. 
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language  of  the  will  thus  illustrated  («),  which  of  the  two  claimants 
was  intended  by  the  testator,  it  will  award  the  legacy  to  the  one  no 
meant  to  be  benefited  (v),  though  the  supposed  maxim  may  in  such 
case  chance  to  be  contravened  (x). 

§  1216.  The  case  of  Ryall  v.  Hannam  (y)  affords  a  striking  illus- 
tration of  this  last  rule.  There,  a  testator  devised  an  estate  to  his 
nephew  for  life,  with  remainder  over  to  "  Elizabeth  Ahhott,  a  natural 
daughter  of  Elizabeth  Abbott,  of  Gillingham,  single  woman,  who  had 
formerly  lived  in  his  service."  It  appeared  that,  at  the  date  of  the 
will  in  1798,  Elizabeth  Abbott,  the  mother,  was  the  wife  of  John 
Caddy,  and  had  had  two  children  only,  both  of  whom  were  then  living. 
One  was  a  natural  son  named  John,  who  was  born  in  1791,  before  his 
mother's  marriage,  and  shortly  after  she  had  left  the  testator's  service, 
and  of  whom  the  testator's  nephew  was  the  putative  father;  the  other, 
born  in  1795,  was  a  legitimate  daughter  by  John  Caddy,  named 
Margaret.  It  further  appeared  that  the  testator  had  wished  his 
nephew  to  marry  his  servant,  that  he  was  aware  she  had  had  a  natural 
child,  and  that  he  had  treated  her  kindly  since  its  birth  and  up  to  thu 
date  of  the  will;  but  no  proof  was  given  that  he  knew  wliether  the 
natural  child  was  a  boy  or  a  girl.  The  claimants  of  the  estate  were 
the  son  of  John,  the  daughter  Margaret,  and  the  heir-at-law.  Under 
these  circumstances,  Lord  Langdale,  after  much  doubt,  came  to  the 
conclusion,  that  the  testator  meant  to  provide  for  his  nephew's  natural 
child  by  Elizabeth  Abbott,  his  servant,  and  that  the  mistake  of  tho 
name  and  sex  was  not  sufficient  to  defeat  the  devise. 

§  1217.  It  must,  however,  be  remembered,  that  in  cases  of  this 
nature,  the  court  cannot  receive  any  declarations  of  the  testator  as  to 
what  he  intended  to  do  in  making  his  will.     This  was  the  precise  point 


(«)  Re  Brake,  (1881)  6  P.  D.  217  ;  50  L.  J.  P.  48. 

(j))  Garland  v.  Beverley,  (1878)  9  Ch.  D.  213;  47  L.  J.  Ch.  711;  In  re- Lyoti's 
Trusts,  (1879)  48  L.  J.  Ch.  245. 

(x)  Doe  V.  Huthwaite,  (1820)  3  B.  &  Aid.  632;  22  E.  E.  508;  explained  by  Ld. 
Abinger  in  Doe  v.  Hiscocks,  supra;  Ld.  Camoys  v.  Blundell,  (1848)  1  H.  L.  C.  778; 
Healy  v.  Healy,  (1875)  I.  E.  9  Eq.  418;  Charter  v.  Charter,  (1874)  L.  E.  7  H.  L. 
364;  43  L.  J.  P.  &  M.  73;  In  re  Woherton  Mortgaged  Estates,  (1877)  7  Ch.  D.  197; 
47  L.  J.  Ch.  217,  S.  C. ;  In  re  Nunn's  Will,  (1875)  44  L.  J.  Ch.  255 ;  L.  E.  19  Bq.  331 ; 
In  re  Blayney's  Trusts,  (1875)  I.  E.  9  Bq.  413 ;  -nhere  the  doctrine  was  certainly  carried 
to  its  extreme  limit  by  Sullivan,  M.E. ;  Bernasconi  v.  Atkinson,  (1853)  10  Hare,  345; 
90  E.  E.  387  ;  In  re  Bridget  Feltham,  (1865)  1  K.  &  J.  528 ;  103  E.  E.  221 ;  Hodgson 
V.  Clarke,  (1860)  1  De  G.  F.  &  J.  394;  125  E.  E.  486;  Re  Gregory's  Settlt.  <«'  Wills 
(1865)  34  Beav.  600;  145  E.  E.  691;  Re  Noble's  Trusts,  (1871)  I.  E.  5  Eq.  140; 
Re  Kilvert's  Trusts,  (1871)  L.  E.  7  Ch.  170;  41  L.  J.  Ch.  351;  Dooley  v.  Mahon, 
(1877)  I.  E.  11  Eq.  299;  Re  Ray,  (1915)  [1916]  1  Ch.  461;  85  L.  J.  Ch.  781; 
114  L.  T.  688. 

(y)  (1847)  10  Beav.  536;  16  L.  J.  Ch.  491;  76  E.  E.'  201.  See,  also,  Douglas  v. 
Fellotos,  (1853)  1  Kay,  114;  23  L.  J.  Ch.  167;  101  E.  E.  527. 
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det-ermined  in  the  leading  case  of  Doe  v.  Hisoocks  (z).  There,  a 
testator  devised  lands  to  his  son,  John  Hiscocks,  for  life;  and  after 
his  decease,  to  his  grandson,  "  John,  the  eldest  son  of  the  said  John 
Hiscocks."  In  fact,  the  testator's  son  had  been  twice  married;  by 
his  first  wife  he  had  Simon,  but  John  was  the  eldest  son  of  the  second 
marriage.  Under  these  circumstances  the  court  held  that  evidence 
of  the  instructions  given  by  the  testator  for  his  will,  and  of  his  declara- 
tions, was  inadmissible  for  the  purpose  of  showing  which  of  these  two 
grandsons  was  intended  by  the  language  employed  (a). 

§  1218.  Thirdly,  the  description,  though  applicable  in  no  respect 
to  more  than  one  person  or  thing  shown  to  have  been  in  existence  at 
the  time  when  the  instrument  in  question  was  executed  or  made,  may 
not  accurately  specify  even  one  person  or  thing;  that  is,  the  descrip- 
tion of  the  subject  intended  may  be  true  in  part,  but  not  true  in  every 
particular.  Here,  though  parol  evidence  of  the  author's  declarations 
cannot  be  received,  the  instrument  will  not  in  consequence  of  the 
inaccuracy  be  regarded  as  inoperative ;  but  if,  after  rejecting  so  much 
of  the  description  as  is  false,  the  remainder  will  enable  the  court  to 
ascertain  with  legal  certainty  the  subject-matter  to  which  the  instru- 
ment really  applies,  it  will  be  allowed  to  take  effect  (b).  The  rule  in 
such  cases  is  derived  from  the  civil  law: — Falsa  demonstratio  non 
noeet,  cum  de  corpore  constat.  Thus,  for  example,  where  a  testator 
had  left  a  legacy  to  his  ' '  niece  Elizabeth  Stringer, ' '  and  it  was  proved 
that  at  the  date  of  the  will  no  niece  of  that  name  was  living,  a  great- 
great  niece  of  the  testator,  who,  of  course,  could  not  be  described  as 
his  niece  with  any  regard  to  precision  of  language,  and  whose  name 
was  not  simply  Elizabeth,  but  Elizabeth  Jane  Stringer,  was  held 
entitled  to  the  bequest  (c). 

§  1219.  This  case  is  further  remarkable  as  showing  with  what 
strictness  the  rule  is  enforced,  which  excludes  parol  evidence  of  a 
testator's  declarations  and  intentions.  The  executors  who  opposed  the 
claim  of  the  great-great  niece,  did  so  on  what — apart  from  legal 
technicalities — would  be  regarded  as  very  strong  grounds ;  for  they 
were  prepared,  had  the  court  permitted  them,  to  prove  the  following 
facts.     The  testator  had  had  a  niece  named    Elizabeth    Stringer,   to 

(«)  (1839)  5  M.  &  W.  363,  371 ;  9  L.  J.  Ex.  27  ;  53  E.  E.  748 ;  where  Ld.  Abinger 
questions  and  overrules  the  contrary  dicta  of  Ld.  Kenyon  and  Lawrence,  J.,  m 
Thomas  v.  Thomas,  (1796)  6  T.  E.  677,  678. 

(a)  See,  also,  Drake  v.  Drake,  (1860)  8  H.  L.  C.  172;  29  L.  J.  Ch.  8S0;  125 
E.  E.  94;  Douglas  v.  Fellows,  supra;  Bernasconi  v.  Atkinson,  supra;  Farrer  v. 
St.  Catherine's  Coll.,  (1873)  L.  E.  16  Eq.  21;  42  L.  J.  Ch.  809. 

(b)  See  Ford  v.  Batley,  (1864)  23  L.  J.  Ch.  225;  Coltman  v.  Gregory,  (1871)  40 
L.  J.  Ch.  352. 

(c)  Stringer  v.  Gardiner,  (1860)  4  De  G.  &  J.  468;  28  L.  J.  Ch.  758;  124  E.  E 
345. 
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whom  by  a  former  will  he  had  left  a  legacy.  This  niece,  who  was 
grandmother  of  the  claimant,  died  in  1848;  and  in  1850,  the  testator 
made  a  codicil  which,  without  alluding  to  the  lapsed  legacy,  revoked 
a  devise  to  his  grandson.  In  1852,  he  instructed  his  solicitor  to 
prepare  a  second  codicil  with  the  view  of  restoring  his  grandson  to 
favour,  and  of  making  some  slight  alterations  in  the  disposition  of  his 
property ;  but  on  this  occasion  also  no  reference  was  made  to  Elizabeth 
Stringer's  legacy.  The  solicitor  recommended  that,  in  lieu  of  two 
inconsistent  codicils,  a  new  will  should  be  made;  and  being  himself 
ignorant  of  the  death  of  the  niece,  he  copied  into  the  second  will  the 
bequest  in  her  favour  as  it  stood  in  the  first  will.  The  draft  thus 
framed  was  duly  executed ;  and  as  the  testator's  memory  was  impaired 
by  age,  and  his  attention  moreover  was  not  in  any  way  directed,  to  the 
legacy  in  question,  no  reasonable  doubt  could  be  entertained  but  that, 
as  it  had  been  inserted  by  the  solicitor  through  ignorance,  it  was 
allowed  to  remain  by  the  testator  through  forgetfulness.  In  other 
words,  assuming  the  evidence  to  be  admissible,  the  claimant  was 
clearly  not  the  object  of  the  testator's  bounty.  The  evidence, 
however,  was  rejected,  first,  by  the  Master  of  the  EoUs  (d),  and  next, 
by  the  full  Court  of  Appeal  (e),  and  the  legacy  was  consequently 
awarded  to  the  claimant. 

§  1220.  Eetuming  now  to  the  rule,  which  rejects  erroneous 
•descriptions,  provided  they  be  not  substantially  important,  it  should  be 
borne  in  mind,  as  an  essential  element  in  the  case,  that  enough  must 
remain  to  show,  plainly  the  intent.  "The  rule,"  said  Mr.  Justice 
Parke  (/),  "is  clearly  settled,  that  when  there  is  a  sufficient  descrip- 
tion set  forth  of  premises,  by  giving  the  particular  name  of  a  close,  or 
otherwise,  we  may  reject  a  false  demonstration;  but  that  if  the 
premises  be  described  in  general  terms,  and  a  particular  description 
be  added,  the  latter  controls  the  former."  It  matters  not  which  part 
of  the  description  is  placed  first,  and  which  last,  in  the  sentence; 
since  "  it  is  vain  to  imagine  one  part  before  another ;  for  though  words 
can  neither  be  spoken  nor  written  at  once,  yet  the  mind  of  the  author 
comprehends  them  at  once,  which  gives  vitam  et  modum  to  the 
sentence  "  {g). 

§  1221  {h).  Therefore,  under  a  lease  of  "  all  that  part  of  Blenheim 
park,  situate  in  the  county  of  Oxford,  and  now  in  the  occupation  of 


(d)  (1859)  27  Beav.  35. 

ie)  (1860)  4  De  G.  &  J.  468. 

(/)    Doe  V.  Galloway,  (1833)  5  B.  &  Ad.  48,  51;  2  L.  J.  K.  B.  182;  39  E.  E.  381 
See,  also,  Doe  v.  Hubbard,  (1850)  15  Q.  B.  227 ;  20  L.  J.  Q.  B.  61;  Doe  v.  Carpenter, 
<1851)  16  Q.  B.  181 ;  20  L.  J.  Q.  B.  70. 

(g)  Stukeley  v.  Butler,  (1615)  Hob.  171. 

(;i)  Gr.  Ev.  §  301,  in  part. 
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FALSA  DEMONSTRATIO  NON  NOCET.  [§  1221. 

one  S.,  lying  "  within  certain  specified  abuttals,  "  with  all  the  houses 

thereto  belonging,  and  which  are  now  in  the  occupation  of  the  said 

S.,"  a  house  lying  within  the  abuttals,  though  not  in  the  occupation 

of  S.,  was  held  to  pass  («').     So,  by  a  devise  of  "all  that  my  farm 

called  Trogue's  farm,  now  in  the  occupation  of  C,"  the  whole  farm 

passed,  though  it  was  not  all  in  C.'s  occupation  (k).     So,  also,  a  devise 

of  all  the  testator's  freehold  houses  in  Aldersgate  Street,  when  in  fact 

he  had  only  leasehold  houses  there,  has  been  held  in  substance  and 

effect  to  be  a  devise  of  his  houses  in  that  street,  and  the  word  freehold 

has  been  rejected  as  surplusage  (l).     So,  if  a  landlord,  having  but  one 

house  in  a  street,  were  to  describe  it  in  a  lease  by  a  wrong  number, 

and  then  let  a  tenant  into  possession  under  it,  he  could  not  afterwards 

rely  on  the  error,  and  contend  that  no  interest  had  passed;  for  the 

number  would  be  rejected  as  an  immaterial  part  of  the  description  (m). 

And  so,  where  land  was  described  in  a  patent  as  lying  in  the  county 

of  M.,  and  further  described  by  reference  to  natural  monuments;  and 

it  appeared  that  the  land  described  by  the    monuments    was   in  the 

county  of  H.,  and  not  of  M. ;  that  part  of  the  description  which  related 

to  the  county  was  rejected.     The  entire  description  in  the  patent,  said 

the  court,  must  be  taken,  and  the  identity  of  the  land  ascertained, 

by  a  reasonable  construction  of  the  language  used.      If    there   be    a 

repugnant  description,  which,  by  the  other  descriptions  in  the  patent, 

clearly  appears  to  have  been  made  through  mistake,  that   does    not 

make  void  the  patent.     But  if  the  land  granted  be  so  inaccurately 

described  as  to  render  its  identity  wholly  uncertain,  it  is  admitted  that 

the  grant  is  void  (n).    Again,  if  lands  are  described  by  the  number  or 

name  of  the  lot  or  parcel,  and.  also  by  metes    and   bounds,  and   the 

grantor  owns  lands  answering  to  the  one  description,  and  not  to  the 

other,  the  description  of  the  lands,  which  he  owned,  will  be  taken  ta 

be  the  true  one,  and  the  other  will  be  rejected  as  falsa  demonsiraiio  (o). 

(i)  Doe  v.  Galloway,  (1833)  5  B.  &  Ad.  43;  2  L.  J.  K.  B.  182;  39  E.  B.  381; 
Dyne  v.  Nutley,  (1853)  14  C.  B.  122;  98  K.  E.  566. 

(fc)  Goodtitle  v.  Southern,  (1813)  1  M.  &  S.  299 ;  14  E.  E.  435 ;  recognised  as  law 
in  Miller  v.  Travers,  (1832)  8  Bing.  263;  1  L.  J.  Ch.  157;  34  E.  E.  703;  and  in 
Slingsby  v.  Grainger,  (1859)  7  H.  L.  C.  282;  28  L.  J.  Ch.  616;  116  E.  E.  146.  See, 
also,  Hardwick  v.  Hardwick,  (1873)  L.  E.  16  Bq.  168;  42  L.  J.  Ch.  636;  Barber  v. 
Wood,  (1877)  4  Ch.  D.  885;  46  L.  J.  Ch.  IWiNorreys  v.  Franks,  (1874)  I.  E.  9  Bq. 
18;  Keogh  v.  Keogh,  (1874)  I.  E.  8  Bq.  449;  Harrison  v.  Hyde,  (1859)  4  H.  &  N. 
805;  29  L.  J.  Bx.  119;  118  E.  E.  777;  Stanley  v.  Stanley,  (1862)  2  J.  &  H. 
491;  134  E.  E.  316;  West  v.  Lawday,  (1865)  11  H.  L.  C.  375;  145  E.  E.  238;  White 
V.  Birch,  (1867)  36  L.  J.  Ch.  174;  In  re  Whatman,  (1865)  34  L.  J.  P.  &  M.  17 ; 
Travers  v.  Blundell,  (1877)  6  Ch.  D.  436. 

(I)  Day  v.  Trig,  (1715)  1  P.  Wms.  286,  cited  with  approbation  by  Tindal,  C.  J., 
in  Miller  v.  Travers,  supra ;  Doe  v.  Granstoun,  (1840)  7  M.  &  W.  1 ;  9i  L.  J.  Bx.  294  ;■ 
56  E.  E.  697. 

(m)  Hutchins  v.  Scott,  (1837)  2  M.  &  "W.  816 ;  6  Xi.  J.  Bx.  186 ;  46  E.  E.  770. 
See  Hitchin  v.  Groom,  (1848)  5  C.  B.  615;  17  L.  J.  C.  P.  145. 

(n)  Boardman  v.  Reed  <i  Ford's  Lessees,  (1832)  6  Pet.  328,  346  (Am.). 

(o)  Loomis  V.  Jackson,  (1822)  19  Johns.  449;  Lush  v.  Druse,  (1830)  4  Wend.  318't 
Jackson  V.  Marsh,  (1826)  6  Cowen,  281;  Worthington  v.  Hylyer,  (1808)  4  Mass.  196; 

839 


§    1222.]  FALSA    DEMONSTRATIO   NON    NOCET. 

§  1222.  The  rule  which  rejects  erroneous  description,  and  admits 
parol  evidence  for  the  purpose  of  showing  how  the  mistake  arose,  was 
carried  to  its  extreme  bounds  in  the  cases  of  Selwood  v.  Mildmay  (p)^ 
and  Lindgren  v.  Lindgren  (g).  In  the  former  of  these  cases,  a 
testator  had  devised  to  certain  legatees  £1,250,  which  he  described  as 
"  part  of  his  stock  in  the  4  per  cent,  annuities  of  the  Bank  of 
England."  At  the  date  of  the  will,  and  thence  up  to  the  time  of  his 
death,  the  testator  had  no  such  stock,  but  he  had  had  some  money  in 
the  4  per  cents,  some  years  before,  and  had  sold  it  out,  and  invested 
the  produce  in  Long  Annuities.  Proof  of  these  facts  being  tendered, 
the  Master  of  the  Kolls  admitted  the  evidence,  not,  indeed,  "to  prove 
that  there  was  a  mistake,  for  that  was  clear,  but  to  show  how  it 
arose;"  and  he  then  held,  that,  as  the  testator  obviously  meant  to 
give  the  legacies,  but  mistook  the  fund,  the  only  efiect  of  the  mistake 
as  explained  by  the  evidence  was,  that  the  legacies  ceased  to  be 
specific,  and  must  consequently  be  paid  out  of  the  general  personal 
estate.  The  circumstances  in  Lindgren  v.  Lindgren  were  nearly 
identical  with  those  in  Selwood  v.  Mildmay,  and  Lord  Langdale's 
judgment  proceeded  on  the  same  grounds  as  those  on  which  the  former 
decision  was  founded.  "It  is  very  necessary  to  observe,"  said  his 
lordship,  "  that  in  the  case  of  Selwood  v.  Mildmay,  the  evidence  was 
received  only  for  the  purpose  stated  by  the  Master  of  the  Eolls  in  his 
judgment,"  that  is,  in  order  to  show  how  the  mistake  arose,  "  and 
not,  as  it  has  been  erroneously  supposed  (r),  for  the  purpose  of  showing 
that  the  testator,  when  he  used  the  erroneous  description  of  the  4  per 
cent,  stock,  meant  to  bequeath  the  Long  Annuities,  which  he  had 
purchased  with  the  produce  of  the  4  per  cent,  stock;  and  that  the 
result  of  the  case  was,  not  to  substitute  another  specific  subject  in  the 
place  of  a  specific  legacy  which  the  will  purported  to  bequeath; — not 
to  substitute  the  Long  Annuities,  which  the  testator  had,  and  did  not 
purport  to  give,  for  the  4  per  cent.  Bank  Annuities  which  he  had  not, 
and  did  purport  to  give;"  but  simply  to  render  legacies,  which  were 
prima  facie  specific,  payable  out  of  the  general  personal  estate  (s). 


Blague  v.  Oold,  (1635)  Cro.  Car.  447  ;  Swift  v.  Eyres,  (1636)  id.  548.  The  object 
in  cases  of  this  kind  is,  to  interpret  the  instrument  by  ascertaining  the  intent  of  the 
parties;  and  the  rule  to  find  the  intent  is,  to  give  most  effect  to  those  things  about 
which  men  are  least  liable  to  mistake.  Davis  v.  Rainsford,  (1821)  17  Mass.  210; 
Mclver  v.  Walker,  (1815)  9  Cranch,  178 

(p)  (1797)  3  Ves.  306. 

(q)  (1846)  9  Beav.  358;  15  L.  J.  Ch.  428;  73  E.  E.  385. 

(r)  In  Miller  v.  Travers,  supra;  and  Doe  v.  Hiscocks,  (1839)  5  M.  &  W.  370; 
9  L.  J.  Ex.  27 ;  52  E.  E.  748. 

(s)  (1846)  9  Beav.  863.  See,  also,  Quennell  v.  Turner,  (1851)  13  Beav.  240; 
20  L.  J.  Ch.  237;  88  E.  E.  466;  Tann  v.  Tann,  (1863)  2  New  E.  412;  and  Hunt  v. 
Tulk,  (1852)  2  De  G-.  M.  &  G.  300,  in  which  last  case  the  Lords  Justices,  in  order 
to  set  right  what  appeared  to  them  to  be  an  obvious  clerical  error,  held  that  the  words, 
"  fourth  schedule,"  in  a  will,  should  be  read  as  if  they  were  "  fifth  schedule." 
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§  1223.  In  connection  with  this  subject,  notice  may  be  taken  of  a 
somewhat  arbitrary  rule  of  equitable  construction,  which  prevails  in 
the  courts  with  reference  to  the  interpretation  of  wills.  The  rule  is, 
that  if  legacies  be  given  to  any  specified  number  of  children,  as,  for 
instance,  £500  apiece  to  the  three  children  of  A.,  and  it  turn  out  that 
at  the  date  of  the  will  A.  had  any  larger  number  of  children,  the  court 
will  reject  the  number  mentioned  in  the  will,  upon  the  presumption  of 
mistake,  and  will  award  a  legacy  of  £500  to  each  of  A.'s  children  (t). 
This  rule,  however,  only  applies  where  the  testator's  intention  to 
benefit  the  whole  class  appears  by  the  will  (m). 

§  1224.  Although  false  statements,  which  have  been  introduced 
into  an  instrument  by  way  of  af&rmation  only,  may  be  rejected,  pro- 
vided the  remaining  description  be  sufficient  to  identify  the  person  or 
thing  intended,  they  cannot  be  disregarded,  if  they  have  been  used  by 
way  of  exception  or  limitation;  because,  in  this  latter  case,  it  is 
obvious  that  they  were  intended  to  have  a  material  operation  (v). 
Moreover,  the  reader  must  not  lose  sight  of  another  acknowledged  rule 
of  construction,  that  if  there  be  one  subject-matter,  wherein  all  the 
demonstrations  in  a  written  instrument  are  true,  and  another  wherein 
part  are  true  and  part  false,  the  words  of  such  instrument  shall  be 
intended  words  of  true  limitation  to  pass  only  that  subject-matter 
wherein  all  the  circumstances  are  true  (x).  Such  is  the  correct 
meaning  of  the  maxim  enunciated  by  Lord  Bacon,  "  Non  accipi  debent 
verba  in  demonstrationem  falsam  quae  competunt  in  limitationem 
veram  "  (y).  Thus,  where  a  devise  was  of  "  all  my  messuages  situate 
at,  in,  or  near  Snig  Hill,  which  I  lately  purchased  of  the  Duke  of 
Norfolk  ' ' ;  and  it  appeared  that  the  testator  had  bought  of  the  Duke 
four  houses  very  near  Snig  Hill,  and  two  at  some  considerable  distance 
from  it,  and  in  a  place  bearing  a  different  name;  the  court  held  that 
the  four  houses  only  passed  by  the  devise,  though  all  the  six  had  been 
purchased  by  one  conveyance,  and  the  testator  had  redeemed  the  land 

(t)  Daniell  v.  Daniell,  (1849)  4  De  G.  &  Sm.  337 ;  18  L.  J.  Ch.  157  ;  84  E.  R.  337  ; 
McKechnie  v.  Vaughan,  (1873)  L.  E.  15  Eq.  289;  Morrison  v.  Martin,  (1846)  5  Hare, 
507 ;  71  E.  E.  211 ;  Lee  v.  Pain,  (1844)  4  Hare,  249,  250 ;  14  L.  J.  Ch.  346 ;  67  R.  E.  41 ; 
Scott  V.  Fenoulhett,  (1784)  1  Cox,  79;  Yeats  v.  Yeats,  (1852)  16  Beav.  170;  96  E.  E. 
80.  See  Wrightson  v.  Calvert,  (1860)  1  J.  &  H.  250;  128  E.  E.  350;  Newman  v. 
Piercey,  (1876)  4  Ch.  D.  41 ;  46  L.  J.  Ch.  36. 

(u)  In  re  Stephenson,  [1897]  1  Ch.  75;  66  L.  J.  Ch.  93;  and  see  In  re  Mayo, 
[1901]  1  Ch.  404;  70  L.  J.  Ch.  261;  where  Farwell,  J.,  held  that  under  a  bequest 
"  to  the  three  children  of  A.  bom  prior  to  her  marriage,"  a  fourth  illegitimate  child, 
of  whose  existence  the  testator  was  ignorant,  could  not  be  brought  in. 

(v)  Taylor  v.  Parry,  (1840)  1  Man.  &  G.  623 ;  9  L.  J.  C.  P.  298 ;  56  E.  E.  459. 

{x)  Doe  V.  Bower,  (1832)  3  B.  &  Ad.  459,  460;  1  L.  J.  K.  B.  156;  37  E  E.  466 ; 
Ex  parte  Kirk,  In  re  Bennett,  (1877)  5  Ch.  D.  800;  46  L.  J.  K.  B.  101. 

(y)  Morrell  v.  Fisher,  (1849)  4  Ex.  604;  19  L.  J.  Ex.  273;  80  E.  E.  709;  per 
Alderson,  B.  See,  also,  Boyle  v.  Mulholland,  (1860)  10  Ir.  C.  L.-E.  150;  Horner  v. 
Horner,  (1877)  47  L.  J.  Oh.  635. 
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§§  1224-^1226.]   SUMMARY  OF  RULES  AS  TO  PAROL  EVIDENCE. 

tax  upon  all  by  one  contract  (z).     So,  under  a  bill  of  sale  assigning 
all  the  household  goods  of  every  description  at  No.  2,  Meadow  Place, 
more  particularly  set  forth  in  an  inventory  of  even  date  herewith,"  no 
goods  will  pass  except  those  specified  in  the  inventory  (a). 

§  1225.  Where  a  testator  devised  to  A.  his  freehold  messuage, 
farms,  lands,  and  hereditaments,  in  the  county  of  B.,  and  it  appeared 
that  he  had  a  farm  in  that  county,  consisting  of  a  messuage  and 
116  acres,  the  greater  part  of  vi^hioh  was  freehold,  but  a  small 
portion  was  leasehold  for  a  long  term  of  years  at  a  pepper-corn  rent, 
the  court  held  that  as  the  devise  correctly  described  the  freehold, 
the  leasehold  part  was  not  included  therein,  though  it  was  proved 
that  this  part  was  interspersed  with,  and  undistinguishable  from, 
the  freehold,  and  that  the  whole  farm  had  always  been  treated  as 
freehold  by  the  testator  (b).  It  seems  that  this  last  rule  will  be  en- 
forced with  greater  strictness,  where  an  interpretation  is  to  be  put 
upon  a  devise  of  real  estate,  than  in  other  cases;  for  it  is  an  estab- 
lished doctrine  of  construction,  that  an  heir-at-law  shall  not  be 
disinherited  except  by  express  words  (o). 

§  1226.  From  the  preceding  cases  and  observations  the  follow- 
ing rules  may  be  collected.  First,  where  in  a  written  instrument 
the  description  of  the  person  or  thing  intended  is  applicable  with 
legal  certainty  to  each  of  several  subjects,  extrinsic  evidence,  in- 
cluding proof  of  declarations  of  intention,  is  admissible  to  establish 
which  of  such  subjects  was  intended  by  the  author  (d).  Secondly,  if 
the  description  of  the  person  or  thing  be  partly  applicable  and 
partly  inapplicable  to  each  of  several  subjects,  though  extrinsic 
evidence  of  the  surrounding  circumstances  may  be  received  for  the 
purpose  of  ascertaining  to  which  of  such  subjects  the  language  applies, 
yet  evidence  of  the  author's  declarations  of  intention  will  be  in- 
admissible (e).     Thirdly,  if  the  description  be  partly  correct  and  partly 

(z)  Doe  V.  Bower,  supra;  Homer  v.  Homer,  (1878)  47  L.  J.  Ch.  635,  640;  8  Ch.  D. 
758,  775;  Pogson  v.  Thomas,  (1840)  6  Bing.  N.  C.  337;  54  K.  B.  812;  Doe  v.  Ashley, 
(1847)  10  Q.  B.  663;  16  L.  J.  Q.  B.  356;  74  B.  E.  472;  Webber  v.  Stanley,  (1864) 
16  C.  B.  (N.S.)  698;  33  L.  J.  C.  P.  217;  139  B.  B.  672;  Smith  and  Goddard  v. 
Ridgway,  (1866)  4  H.  &  C.  577;  143  B.  B.  789;  Pedley  v  Dodds,  (1866)  L.  B.  2  Bq. 
819. 

(o)  W'ood  V.  Rowcliffe,  (1851)  6  Ex.  407;  20  L.  J.  Ex.  285;  86  B.  B.  350; 
Morrell  v.  Fisher,  supra;  Barton  v.  Dawes,  (1850)  10  C.  B.  261;  19  L.  J.  C.  P.  302; 
84  B.  B.  562. 

(b)  Stone  v.  Greening,  (1843)  13  Sim.  390;  60  B.  B.  364;  Hall  v.  Fisher,  (1844) 
1  Coll.  47;  66  B.  B.  14;  Quennell  v.  Turner,  (1851)  13  Beav.  240;  20  L.  J.  Ch.  237; 
88  B.  B.  466;  Evans  v.  Angell,  (1858)  26  Beav.  202;  122  B.  B.  78.  See,  also,  Gilliat 
V.  Gilliat,  (1860)  28  Beav.  481;  126  B.  B.  224;  Mathews  v.  Mathews,  (1867)  L.  B. 
4  Eq.  278. 

(c)  Doe  V.  Bower,  supra. 

(d)  Wigr.  Wills,  160. 

<e)  Doe  V.  Hiscocks,  (1839)  5  M.  &  W.  33 ;  9  L.  J.  Ex.  27 ;  52  B.  B.  748. 
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PAROL  EVIDENCE  TO  REBUT  AN  EQUITY.  [§§  1226,  1227. 

incorrect,  and  the  correct  part  be  sufficient  of  itself  to  enable  the 
court  to  identify  the  subject  intended,  while  the  incorrect  part  is 
inapplicable  to  any  subject,  parol  evidence  will  be  admissible  to  the 
same  extent  as  in  the  last  case,  and  the  instrument  will  be  rendered 
operative  by  rejecting  the  erroneous  statement  (/).  Fourthly,  if  the 
description  be  wholly  inapplicable  to  the  subject  intended,  or  said 
to  be  intended  by  it,  evidence  cannot  be  received  to  prove  whom  or 
what  the  author  really  intended  to  describe  (g).  Fifthly,  if  the  lan- 
gua,ge  of  a  written  instrument  when  interpreted  according  to  its 
primary  meaning,  be  insensible  with  reference  to  extrinsic  circum- 
stances, collateral  facts  may  be  resorted  to,  in  order  to  show  that  in 
some  secondary  sense  of  the  words,  and  in  one  in  which  the  author 
meant  to  use  them,  the  instrument  may  have  a  full  effect  (h). 

§  1227.  (i)  It  remains  only  to  notice  a  class  of  cases  in  which  parol 
declarations  of  intention,  in  common  with  other  extrinsic  evidence, 
are  allowed  to  afiect  the  operation  of  a  writing,  though  the  writing 
on  its  face  is  free  from  ambiguity.  The  class  alluded  to  embraces 
all  those  cases  in  which  evidence  is.  offered  to  rebut  an  equity  (&).  The 
meaning  of  this  is,  that,  where  the  principles  of  Equity  raise  a  pre- 
sumption against  the  apparent  intention  of  a  written  instrument, 
such  presumption  may  be  repelled  by  extrinsic  evidence,  whether  of 
declarations,  or  of  collateral  facts,  showing  the  intention  to  be  other- 
wise (I).  The  simplest  instance  of  this  occurs,  when  two  legacies,  left 
to  the  same  person  by  different  testamentary  instruments,  are,  con- 
trary to  the  general  rule  (m),  presumed  not  to  have  been  intended  as 
cumulative,  on  the  ground  that  the  sums  and  the  expressed  motives 
of  both  exactly  correspond  (n).  Here,  to  rebut  the  presumption,  which 
mates  one  of  these  legacies  inoperative,  parol  evidence  of  every  kind 
will  be  received;  its  effect  being,  not  to  show  that  the  testator  did 
not  mean  what  he  said,  but,  on  the  contrary,  to  prove  that  he  did 
mean  what  he  has  expressed  (o).     In  like  manner,  extrinsic  evidence  is 


(/)  Wigr.  Wills,  67—70. 

(g)  Wigr.  Wills,  133. 

(h)  Doe  V.  Hiscocks,  supra;  Wigr.  Wills,  11,  cited  ante,  §  1131,  «. 

(i)  Gr.  Bv.  §  296,  in  part. 

{k)  See  Bulkley  v.  Littlebury,  (1711)  2  Vem.  621 ;  Francis  v.  DitchfieU,  (1742) 
2  Coop.  532. 

(!)  Hall  V.  Hill,  (1841)  1  Dr.  &  W.  113;  58  E.  E.  223;  Hurst  v.  Beach,  (1810) 
5  Madd.  351;  21  E.  E.  304;  Trimmer  v.  Bayne,  (1802)  7  Ves.  518;  6  E.  E.  173. 

(m)See  Russell  v.  Dickson,  (1853)  4  H.  L.  C.  293;  94  E.  E.  116;  Brennan  v. 
Moran,  (1857)  6  Ir.  Ch.  E.  126;  Wilson  v.  O'Leary,  (1872)  L.  E.  7  Ch.  448;  41  L.  J. 
Ch.  342;  Hubbard  v.  Alexander,  (1876)  3  Ch.  D.  738;  45  L.  J.  Ch.  740. 

(m)  Tatham  v.  Drummond,  (1864)  33  L.  J.  Ch.  438;  Tuckey  v.  Henderson,  (1868) 
33  Beav.  174 ;  140  E.  E.  76. 

(o)  Hurst  V.  Beach,  supra;  recognised  in  Hall  v.  Hill,  supra,  and  in  Re  Tussaud's 
Estate,  (1878)  9  Ch.  D.  363;  47  L.  J.  Ch.  849. 
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§§  1227,  1228.]  PAROL  EVIDENCE  TO  BEBUT  AN  EQUITY. 

admissible  to  repel  the  presumption  against  double  portions  (p),  which 
the  courts  raise,  when  a  father  makes  a  provision  for  his  daughter 
by  settlement  on  her  marriage,  and  afterwards  provides  for  her  by 
his  will  {q).  So,  also,  to  repel  the  presumption,  that  the  portionment  (r) 
of  a  legatee  by  a  parent  or  person  in  loco  parentis  (s),  was  intended  to 
operate  as  an  ademption,  in  toto  or  pro  tanto  (t),  of  the  legacy  (u). 

§  1228.  Again,  the  courts, — after  establishing  the  somewhat 
forced  presumption,  that  a  debt  due  from  a  testator  is  intended  to 
be  satisfied  by  a  legacy  of  a  greater  or  equal  amount  bequeathed  by 
him  to  his  creditor  {v), — ^have  been  so  little  satisfied  with  the  law  thus 
made,  that  for  a  long  period  they  have  eagerly  caught  at  any  trifling 
circumstance,  whether  arising  out  of  the  language  of  the  will  (as),  or 
brought  under  their  notice  by  extrinsic  evidence  (y),  in  order  to  afford 
them  an  excuse  for  evading  a  rule  of  such  questionable  policy  {z). 
Another  illustration  is  furnished  by  the  doctrine  of  resulting  trusts, 
where  a  man  purchases  property  in  the  name  of  a  stranger.     Here, 


(p)  See  Montague  v.  Montague,  (1852)  15  Beav.  565 ;  92  E.  E.  550;  In  re  Lawes, 
(1882)  20  Ch.  D.  81.  This  presumption  is  not  recognised  in  Scotland  :  (1858)  Kippen 
V.  Barley,  3  Macq.  203 ;  Johnstone  v.  Haviland,  [1896]  A.  C.  95. 

(g)  Weall  v.  Rice,  (1831)  2  Euss.  &  Myl.  251,  267;  9  L.  J.  Ch.  116;  34  E.  E.  83; 
Ld.  Glengall  v.  Barnard,  (1836)  1  Keen.  769,  793;  6  L.  J.  Ch.  25;  Hall  v.  Hill, 
supra,  per  Sugden,  C,  explaining  and  limiting  the  two  former  cases.  See  Lady  E. 
Thynne  v.  Lord  Glengall,  (1848)  2  H.  L.  C.  153-155;  6  L.  J.  Ch.  25;  81  E.  E.  77; 
Chichester  v.  Coventry,  (1867)  L.  E.  2  H.  L.  71;  36  L.  J.  Ch.  673;  Re  Tussaud's 
Estate,  supra;  Nevin  v.  Drysdale,  (1867)  4  Bq.  517;  36  L.  J.  Ch.  662;  Dawson  v. 
Dawson,  (1867)  L.  E.  4  Eq.  504;  Russell  v.  St.  Aubyn,  (1876)  2  Ch.  D.  398;  46  L.  J. 
Ch.  641;  Bennett  v.  HouldswoHh,  (1877)  6  Ch.  D.  671;  46  L.  J.  Ch.  646;  Edgeworth 
v.  Johnston,  (1877)  Ir.  11  Eq.  326;  CuHis  v.  Mackenzie,  (1877)  W.  N.  213. 

(r)  This  need  not  be  by  deed,  or  in  consideration  of  marriage,  Leighton  v. 
Leighton,  (1874)  43  L.  J.  Ch.  594 ;  18  Eq.  458. 

(s)  See  Palmer  v.  Newell,  (1855)  8  De  Gex,  M.  &  G.  74;  25  L.  J.  Ch.  461;  114 
E.  E.  37  ;  Campbell  v.  Campbell,  (1866)  35  L.  J.  Ch.  241;  L.  E.  1  Eq.  383. 

(t)  Pym  V.  Lockyer,  (1840)  5  Myl.  &  Cr.  29;  10  L.  J.  Ch.  153;  48  E.  E.  219; 
recognised  in  Suisse  v.  Lowther,  (1843)  2  Hare,  434;  12  L.  J.  Ch.  315 ;  62  E.  E.  710. 
See  Montefiore  v.  Guedalla,  (1860)  29  L.  J.  Ch.  65 ;  1  De  G.  F.  &  J.  93;  125  E.  B. 
367;  Fowkes  v.  Pascoe,  (1875)  L.  E.  10  Ch.  343;  44  L.  J.  Ch.  367;  Ravenscroft  v. 
Jones,  (1864)  33  L.  J.  Ch.  482;  32  Beav.  669;  138  E.  E.  906;  Watson  v.  Watson, 
(1864)  33  Beav.  574;  140  E.  E.  267;  In  re  Peacock's  Estate,  (1872)  L.  E.  14  Eq.  236. 

(u)  Trimmer  V.  Bayne,  (1802)  7  Ves.  615;  6  E.  E.  173;  Hall  v.  Hill,  (1841) 
1  Dr.  &  W.  120;  58  E.  E.  223;  Cooper  v.  Macdonald,  (1873)  42  L.  J.  Ch.  533,  538; 
16  Bq.  258;  Curtin  v.  Evans,  (1872)  Ir.  9  Eq.  553;  Kirk  v.  Eddowes,  (1844)  3  Hare, 
517;  13  L.  J.  Ch.  402;  64  E.  E.  390;  Hopwood  v.  Hopwood,  (1860)  7  H.  L.  C.  728; 
29  L.  J.  Ch.  747;  115  E.  E.  356;  Schofield  v.  Heap,  (1869)  28  L.  J.  Ch.  104;  Beckton 
V.  Barton,  (1859)  27  Beav.  99;  28  L.  J.  Ch.  673;  122  E.  E.  332;  Phillips  v.  Phillips, 
(1864)  34  Beav.  19 ;  145  E.  E,  422.     See  ante,  §  1146. 

(v)  Brown  v.  Dawson,  (1705)  Free,  in  Ch.  240;  Fowler  v.  Fowler,  (1735)  3  P. 
Wms.  353;  Atkinson  v.  Littlewood,  (1874)  18  Eq.  596. 

(x)  Rowe  V.  Rowe,  (1848)  2  De  G.  &  Sm.  297;  17  L.  J.  Ch.  357;  79  E.  E.  214; 
Matthews  v.  Matthews,  (1765)  2  Ves.  Sen.  636;  Bartlett  v.  Gillard,  (1826)  3  Euss. 
156;  6  L.  J.  Ch.  19;  27  E.  E.  45. 

iy)  Wallace  v.  Pomfret,  (1806)  11  Ves.  647;  8  E.  E.  241. 

(z)  See  Edmunds  v.  Low,  (1857)  3  K.  &  J.  318;  6  L.  J.  Ch.  342;  112  E.  B.  161. 
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as  before  observed  (a),  the  law  raises  a.  presumption  in  favour  of  the 
person  who  paid  the  purchase  money;  but  still  the  stranger  may 
give  parol  evidence  to  support  his  title,  and  show  that  the  purchase 
was  intended  for  his  benefit,  that  is,  he  may  rebut  the  presumption, 
and  support  the  instrument  (6). 

§  1229.  In  all  these  cases,  when  parol  evidence  has  been  first 
admitted  to  show-  that  the  presumption  drawn  by  the  law  is  not  in 
accordance  with  the  real  intention  of  the  author  of  the  instrument, 
counter  evidence  will  likewise  be  received  to  fortify  the  presump- 
tion; the  evidence  on  either  side  being  admissible,  not  for  the  pur- 
pose of  proving,  in  the  first  instance,  with  what  intent  the  writing 
was  made,  but  simply  with  the  view  of  ascertaining  whether  the 
presumption,  which  the  law  has  raised,  is  well  or  ill, founded  (c). 
But  here  it  must  be  carefully  noted,  that,  in  the  absence  of  evidence 
to  countervail  the  presumption,  no  parol  evidence  in  support  of  it 
can  be  adduced;  for,  in  the  first  place,  such  evidence  would  be  un- 
necessary; and  next,  its  effect,  if  it  had  any,  would  be  to  contradict 
the  language  of  the  instrument  (d).  If,  then,  the  circumstances  on 
the  face  of  the  instrument  are  such  as  to  rebut  the  presumption 
drawn  by  the  law,  or  if  the  court  does  not  raise  any  presumption  at 
all,  parol  evidence  to  fortify  the  presumption  in  the  one  case,  or  to 
create  it  in  the  other,  will  be  alike  inadmissible;  because,  in  either 
event,  the  effect  of  the  evidence  would  be  to  contradict  the  apparent 
meaning  of  the  writing  (e). 

§  1230.  The  important  case  of  Hall  v.  Hill  (/)  affords  a  good  illus- 
tration of  this  distinction.  There  a  father,  upon  the  marriage  of  his 
daughter,  had  given  a  bond  to  the  husband  to  secure  the  payment  of 
£800,  part  to  be  paid  during  his  life,  and  the  residue  at  his  decease.  He 
subsequently  by  his  will  bequeathed  to  his  daughter  a  legacy  of  £800 ; 
and  the  question  was,  whether  this  legacy  could  be  considered  as  a  satis- 
faction of  the  debt.     Parol  evidence  of  the  testator's  declaration  was 


(a)  Ante,  §  1017. 

(b)  Hall  v.  Hill,  supra.  See,  also,  Sidmouth  v.  Sidmouth,  (1840)  2  Beav.  447 ; 
9  L.  J..  Ch.  282;  50  E.  E.  235;  Williams  v.  Williams,  (1863)  32  Beav.  370;  138  E.  E. 
766;  Nicholson  v.  Milligan,  (1868)  I.  E.  3  Bq.  308. 

(c)  Kirk  V.  Eddowes,  supra;  Hall  v.  Hill,  (1841)  1  Dru.  &  War.  121;  58  E.  E. 
223;  Ferris  v.  Goodburn,  (1858)  27  L.  J.  Ch.  574;  114  E.  E.  556. 

(d)  Id. 

(e)  Palmer  v.  Newell,  (1855)  8  De  G.  M.  &  G.  74 ;  25  L.  J.  Ch.  461;  114  E.  E.  37. 
(/)    (1841)  1  Dr.  &  W.  94;  58  E.  E.  223.    This  case  deserves  an  attentive  perusal, 

the  judgment  of  Sugden,  C,  containing  an  elaborate  discussion  of  all  the  important 
authorities  on  the  subject.  The  cases  of  Wallace  v.  Pomfret,  (1805)  11  Ves.  542; 
8  E.  E.  241;  Goote  v.  Boyd,  (1789)  2  Bro.  C.  C.  521;  Weall  v.  Rice,  (1831)  2  Eusa. 
&  Myl.  251,  263;  9  L.  J.  Ch.  116;  34  E.  E.  83;  Booker  v.  Allen,  (1831)  2  Euss.  &  Myl. 
270;  9  L.  J.  Ch.  130;  34  E.  E.  91;  and  Lloyd  tt.. Harvey,  (1832)  id.  310,  are  much 
fihalien,  if  not  overruled,  by  this  decision. 
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tendered  to  show  that  such  was  his  real  intention,  and  Lord  Chancellor 
Sugden  acknowledged  that  the  evidence,  if  admissible,  was  conclusive 
on  the  subject  {gi).  His  Lordship,  however,  finally  decided,  that  though 
the  debt  was  to  be  regarded  in  the  light  of  a  portion  (gg),  yet  as  it  was 
due  to  the  daughter's  husband,  while  the  legacy  was  left  to  the  daughter 
herself,  the  ordinary  presumption  against  double  portions  was  rebutted 
by  the  language  of  the  instruments,  or,  rather,  it  could  not,  under  the 
circumstances,  be  raised  by  the  court;  and  the  consequence  was,  that 
the  declarations  were  rejected.  Indeed,  the  evidence  would  have  been 
equally  inadmissible  in  the  first  instance,  on  the  ground  of  its  inutility, 
had  the  ordinary  presumption  arisen;  though,  in  such  case,  had  the 
opponent  offered  parol  evidence  to  show  that  the  testator  intended 
that  the  debt  should  not  be  satisfied  by  the  legacy,  the  evidence  rejected 
might  then  have  been  received  with  overwhelming  effect,  to  corroborate 
and  establish  the  presumption  of  law. 

§  1231.  With  the  view  of  clearly  understanding  the  subject  under 
discussion,  it  is  essential  to  distinguish  between  mere  legal  presumptions 
and  rules  of  construction;  because,  while  the  former  may  be  rebutted 
and  if  rebutted,  supported  also,  by  parol  testimony,  no  evidence  can  be 
received  on  either  side,  if  the  court  by  construction  can  arrive  at  a  con- 
clusion respecting  the  meaning  of  the  instrument  (h).  Yet,  important 
as  it  is  to  mark  this  distinction,  it  is  by  no  means  easy  on  all  occasions 
to  do  so ;  and  the  difficulty  is  increased  by  the  loose  manner  in  which 
the  word  "  presumption  "  has  occasionally  been  used.  Thus,  instead 
of  confining  it  to  its  strict  sense,  as  meaning  an  inference  raised  by  the 
courts  independently  of,  or  against,  the  words  of  an  instrument,  it  is 
often  employed  as  denoting  an  inference  in  favour  of  a  given  construc- 
tion of  particular  language  (z).  For  instance,  in  Coote  v.  Boyd  (fc). 
Lord  Thurlow  says: — "Where  the  presumption  arises  from  the 
construction  of  words,  simply  qua  words,  no  evidence  can  be  admitted," 
— evidently  using  the  word  presumption  as  tantamount  to  a  rule  of 
law.  Among  the  rules  of  construction  (Z)  which  have  occasionally  been 
mistaken  for  legal  presumptions,  may  be  mentioned  the  one  now  clearly 
established,  which  awards  to  a  stranger  legatee  as  many  legacies  as  are 
bequeathed  to  him  by  separate  instruments,  unless  the  instruments 
themselves  contain  intrinsic  evidence  that  the  legacies  were  not  intended 
to  be  cumulative,  or  unless  the  double  coincidence  of  the  same  amounts 

(9)  1  Dr.  &  W.  112. 

(gg)  Id.  108, 109. 

(h)  Lee  v.  Pain,  (1845)  4  Hare,  216 ;  14  L.  J.  Ch.  346 ;  67  E.  B.  41 ;  Hall  v.  Hill, 
supra;  Barrs  v.  Fewkes,  (1865)  34  L.  J.  Ch.  522. 

(i)    Lee  v.  Pain,  (1845)  supra. 

(fe)  (1789)  2  Br.  C.  C.  527. 

(I)  For  other  rules  of  construction  relating  to  wills,  see  7  W.  4  &  1  V.,  c.  26, 
8S.  24^33;  Re  George's  Estate,  King  v.  George,  (1877)  46  L.  J.  Ch.  670;  Everett  v. 
Everett,  (1877)  7  Ch.  D.  428;  47  L.  J.  Ch.  367 ;  In  re  Ord,  (1878)  9  Ch.  D.  667. 
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and  the  same  expressed  motives  appearing  in  each  instrument  induces 
the  court  to  presume  that  repetition,  arid  not  accumulation,  was 
intended  (m).  Extrinsic  evidence  cannot  be  received  to  impugn  this 
rule;  for  to  admit  it  would  be  to  construe  a  writing  by  parol  evidence  (n). 

(to)  Hurst  V.  Beach,  (1821)  5  Madd.  358;  21  E.  E.  304;  Suisse  v.  Lowther,  (1843) 
2  Hare,  424,  432,  433;  12  L.  J.  Ch.  316;  62  E.  E.  170;  Lee  v.  Pain,  supra;  Kirk  v. 
Eddowes,  (1844)  3  Hare,  516;  13  L.  J.  Gh.  402;  64  E.  E.  390;  Bocfe  v.  Callen,  (1847) 
6  Hare,  531;  17  L.  J.  Ch.  144;  77  E.  E.  224. 

(n)  Id. 
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PAET    III. 

INSTEUMENTS    OF    EVIDENCE. 
CHAPTER   I. 

WITNESSES,  AND  THE  MEANS  OF  PROCURING  THEIR  ATTENDANCE. 

§  1232.  In  the  Third  Part  of  this  work,  it  is  intended  to  treat  of 
the  Instruments  of  evidence,  or,  in  other  words,  of  the  means  by  which 
facts  are  proved.  In  deahng  with  this  subject  an  attempt  will  be 
naade  to  show  how  such  instruments  are  obtained,  in  what  manner 
they  are  used,  to  what  extent,  and  under  what  circumstances,  they 
are  admissible,  and  what  is  their  effect. 

§  1233  (a).  Now,  Evidence  is  of  two  classes,  unwritten  and 
written.  By  unwritten,  or  oral  evidence,  is  meant  the  testimony 
given  by  witnesses,  viva  voce,  either  in  open  court,  or  before  a  magis- 
trate or  other  officer,  acting  by  virtue  of  a  commission  or  other  legal 
authority.  Under  this  head  it  is  proposed  briefly  to  consider,  first, 
the  methods,  in  general,  of  procuring  the  attendance  and  testimony 
of  witnesses;  secondly,  the  competency  of  witnesses;  and,  thirdly, 
the  practice  which  obtains  in  the  examination  of  witnesses,  and  herein, 
of  the  impeachment  and  corroboration  of  their  testimony. 

§  1234.  The  attendance  of  witnesses,  whether  for  the  prosecution 
or  the  defence,  before  justices  of  the  peace  is  enforced  by  summons  (6), 
or  if  necessary  by  Crown  Office  subpoena. 

§  1234a.  Witnesses  who  have  given  evidence  before  justices  of  the 
peace  are,  if  the  accused  be  committed  for  trial  (or  in'  certain  excep- 
tional cases  if  notice  of  appeal  is  given),  usually  bound  over  by  recog- 
nizance to  attend  and  give   evidence   at  the  trial  or  hearing  of  the 

(a)  Gr.  Ev.   §§  307,  308,  in  great  part. 

(b)  See  11  &  12  V.  c.  43;  42  &  43  V.  c.  49,  s.  36. 
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§§  1234a,  1235.]     witnesses  made  to  attend  by  recognizance. 

appeal.  A  recognizance  is  a  bond  of  record,  testifying  that  the  recog- 
•nizor  owes  the  King  a  certain  sum,  to  be  levied  on  his  goods  and  tene- 
ments for  the  use  of  His  Majesty,  if  he  fail  to  appear  to  prosecute  or 
give  evidence  at  the  time  and  place  specified  in  the  condition  (c).  By 
the  Indictable  Offences  Act,  1848  (d),  the  justice  before  whom  the 
preliminary  investigation  is  heard,  is  authorised  in  all  cases,  whether 
of  felony  or  misdemeanor,  to  bind  by  recognizance  all  such  persons 
as  know  the  facts  or  circumstances  of  the  case,  to  appear  and  give 
evidence  before  the  grand  jury  and  at  the  trial  against  the  party 
accused;  and  the  Coroners  Act,  1887  (e),  gives  similar  power  to  all 
coroners  taking  an  inquisition,  whereby  any  person  shall  be  indicted 
for  manslaughter  or  murder,  or  as  an  accessory  to  murder  before  the 
fact. 

§  1285.  These  provisions,  which  respectively  apply  to  justices 
and  coroners,  not  only  of  counties,  but  of  all  other  jurisdictions  (/), 
are  obviously  of  great  use  in  promoting  the  due  administration  of 
justice :  but,  in  order  to  avoid  any  hardship  which,  in  the  event  of 
non-attendance,  witnesses  might  incur  from  having  their  recognizances 
indiscriminately  estreated,  it  is  enacted,  that  the  officer  of  the  court, 
by  whom  the  estreats  are  made  out,  shall  prepare  a  written  list  of 
defaulters,  specifying  the  name,  residence,  and  trade  or  profession  of 
each,  the  nature  of  the  offence  respecting  which  he  was  to  testify, 
the  cause,  if  known,  of  his  absence,  and  the  fact  whether  by  reason 
of  his  non-attendance  the  ends  of  justice  have  been  defeated  or 
delayed.  This  list  must  then  be  laid  before  the  judge  at  the  assizes, 
or  before  the  recorder  or  other  corporate  officer,  or  the  chairman  or 
two  other  justices  of  the  peace  at  the  sessions,  who  are  respectively 
required  to  examine  it,  and  to  make  such  order  touching  the  estreat- 
ing of  the  recognizances  as  they  shall  consider  just ;  but  no  recog- 
nizance can  be  estreated  or  put  in  process,  without  the  written  order 
of  the  presiding  judge  or  other  persons,  before  whom  the  list  has  been 
laid  (g).  If  the  witness,  after  having  been  examined  on  oath  before 
the  magistrate  or  coroner,  shall  refuse  to  be  bound  over,  he  may  be 
committed   (fe) ;   and  where   a  married  woman,  who  could  not  enter 

(c)  See  form  No.  36  in  Appendix  to  Eules  under  the  Summary  Jurisdiction  Act, 
1879. 

(d)  11  &  12  V.  c.  42,  s.  20.  The  correspond.  Irish  Act,  14  &  15  V.  o.  93,  enacts 
in  s.  13,  cl.  6,  that  "  whenever  in  cases  of  indictable  offences  the  justice  or  justices 
shall  see  fit,  they  may  bind  the  witnesses  by  recognizance  to  appear  at  the  trial  ot 
the  offender  and  give  evidence  against  him,"  and  if  such  witnesses  refuse  to  be  bound, 
they  may  be  committed.    The  form  of  the  recognizance  is  given  in  the  Sch. 

(e)  60  &  51  V.  u.  71,  ti.  5;  9  G.  4,  u.  54,  a.  4. 

(/)  11  &  12  V.  c.  42,  38.  1,  16,  20;  the  latter  section  being  amended  by  42  &  43 
V.  c.  49;  7  G.  4,  c.  64,  s.  6 ;  14  &  15  V.  c.  93,  s.  44. 

ig)  7  G.  4,  c.  64,  s.  31 ;  9  G.  4,  c.  54,  s.  34. 

(h)  11  &  12  V.  c.  42,  8.  20;  2  Hale,  P.  C.  282;  Bennet  v.  Watson,  (1814)  3  M.  & 
S.  1 ;  9  G.  4,  c.  54,  a.  2,  Ir.    See  Ashton's  Case,  (1845)  7  Q.  B.  169. 
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into  her'  own  recognizances,  refused  either  to  appear  at  the  sessions 
or  to  find  sureties  for  her  appearance,  the  court  held  that  the  justice 
was  fully  warranted  in  committing  her,  in  order  that  she  might  be 
forthcoming  as  a  witness  at  the  trial  (i).  It  seems  that  a  recognisance 
to  prosecute  or  give  evidence  is  binding  on  an  infant;  at  least,  it  has 
been  held  that  infancy  is  no  ground  for  discharging  a  forfeited  recog- 
nisance to  appear  at  the  assizes  to  prosecute  for  felony  (fe) ;  but  the 
better  opinion  is,  that  a  justice  is  not  authorised  to  commit  any  wit- 
ness for  refusing  to  find  sureties  to  be  bound  with  him,  provided  he 
be  willing  to  enter  into  his  own  recognizance  (l). 

§  1236.  This  mode  of  enforcing  attendance  on  criminal  trials  is 
not  confined  to  witnesses  for  the  Crown,  but  extends  equally  to  those 
whom  the  accused  wishes  to  call  on  his  behalf.  By  an  Act  passed 
in  1867,  it  is  rendered  necessary  that  the  committing  justice  should 
ask  the  accused  "  whether  he  desires  to  call  any  witnesses,"  and  if  ne 
answers  in  the  affirmative,  the  witnesses  are  sworn,  and  examined, 
and  their  depositions  are  reduced  to  writing  (m).  The  statute  then 
goes  on  to  enact,  that  "  such  witnesses, — not  being  witnesses  merely 
to  the  character  of  the  accused, — as  shall  in  the  opinion  of  the  justice 
give  evidence  in  any  way  material  to  the  case,  or  tending  to  prove  the 
innocence  of  the  accused  shall  be  bound  by  recognisance  to  appear 
and  give  evidence  at  the  trial  "  (w). 

§  1239  (o).  A  second  mode  of  procuring  the  attendance  of  wit- 
nesses, which  may  be  adopted  in  criminal  cases  is  by  means  of  a  Crown 
Office  subpoena.  A  "  subpoena  "  is  the  ordinary  mode  of  summons  to 
attend  as  a  witness  at  trials  of  any  civil  case,  being  served  upon  the 
witness.  This  is  a  judicial  writ,  which  the  proper  officer,  on  produc- 
tion to  him  of  a  praecipe  in  due  form  for  filing  (p),  is  bound  to  issue 
at  the  instance  of  the  party  applying  for  it,  without  any  order  of  the 
court  for  that  purpose  having  first  been  obtained  (g).  It  must,  in  the 
High  Court,  be  in  one  or  other  of  seven  Forms  given  in  the  Eules  (r) ; 
and  it  is  directed  to  the  witness,  commanding  him  in  the  King's  name 
to  attend  at  the  court,  and  to  give  evidence  in  a  cause  pending  there- 
in, which  is  described  in  the  writ.     If  the  witness  be  required  to  pro- 

(•)    Bennet  v.   Watson,  (1814)  3  M.  &  S.  1. 

(k)  Ex  parte  Williams,  (1824)  13  Price,  670;  M'Clel.  493;  20  B.  E.  231,  S.  C. 

(I)  Per  Graham,  B.,  as  cited  2  Burn,  Just.  122;  per  Ld.  Denman  in  Eiians  v 
Bees,  (1839)  12  A.  &  E.  59;  9  L.  J.  M.  C.  83;  54  E.  E.  533. 

(m)  30  &  31  V.  c.  35,  sb.  3  &  4,  cited  ante,  §  490,  n. 

(n)  Id.    §   3. 

(o)  Gr.  Ev.,  §  309,  in  part. 

(p)  E.  S.  C,  Ord.  XXXVII.,  E.  26,  and  Form  21  in  App.  G. 

(g)  Holden  v.  Holdien,  and  Hill  v.  Dolt,  (1857)  7  De  G.  M.  &  G.  397 ;  109  E.  E 
185. 

(r)  See  Ord.  XXXVII.,  E.  27,  and  Forms  1,  7,  in  App.  J. 
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duce  any  documents,  a  clause  to  that  effect  is  inserted  in  the  writ, 
which  is  then  termed  a  subpoena  duces  tecum.  When  the  attendance 
of  a  witness  is  required  to  be  given  before  a  court  possessing  criminal 
jurisdiction,  it  is  (as  in  civil  cases)  commanded  by  subpoena,  but  such 
subpoena  is  issued  out  of  the  Crown  Office  Department  of  the  King's 
Bench  Division,  and  is  hence  briefly  called  a  "  Crown  Office  subpcena." 
A  Crown  Office  subpcBna  may  either  simply  require  the  attendance  of 
the  witness,  or  be  a  subpoena  duces  tecum.  When  a  Crown  Office  sub- 
poena is  required  to  secure  the  attendance  of  a  witness  at  petty  sessions, 
quarter  sessions,  or  assizes,  it  cannot  be  obtained  from  the  Clerk  of 
the  Peace,  or  from  the  Clerk  of  Assize.  Its  issue  must  be  obtained 
from  the  Crown  Office  in  London.  This  is  usually  done  by  the  London 
agents  of  the  solicitor  employed  by  the  party  by  whom  the  attendance 
of  the  witness,  before  either  of  the  tribunals  just  mentioned,  is  re- 
quired. A  few  days  ought  usually  to  be  allowed  for  procuring  the 
writ,  but,  in  urgent  cases,  it  may  be  obtained  by  return  of  post,  or 
even  in  answer  to  a  telegram  to  agents  in  London,  in  a  much  le^s 
time.  The  application  at  the  Crown  Office  for  a  Crown  Office  subpoena 
is  made  by  a  solicitor,  or  by  a  solicitor's  clerk,  but  it  is  sometimes 
made  by  the  party  in  person.  An  applicant  for  a  Crown  Office  sub- 
poena fills  up  a  proper  form  of  subpcena  on  parchment  with  the  name 
of  at  least  one  witness,  pays  for  and  affixes  to  it  a  stamp  for  five 
shillings,  upon  which  it  is  sealed  for  him.  Subpcenas  are  not  allowed 
to  be  issued  in  blank  except  to  the  police  and  to  the  solicitors  to  the 
Treasury.  But  in  general  a  Crown  Office  subpoena  will  not  be  sealed 
for  parties  in  person  till  aft«r  particular  enquiry  by  the  Crown  Office 
into  the  matter,  and  on  their  being  satisfied  that  such  subpoena  is  not 
sought  for  some  malicious  purpose  or  for  annoyance  (s).  A  Crown 
Office  subpoena  can  be  served  anywhere  in  England. 

§  1240.  A  subpoena  duces  tecum  must  specify  with  reasonable 
distinctness  the  particular  documents  required ;  and  a  general  direc- 
tion to  produce  all  papers  rela,ting  to  the  subject  in  dispute  will  not 
be  enforced  (t).  When  a  witness  is  served  with  a  subpoena  duces 
tecum,  he  is  bound  to  attend  with  the  documents  demanded  therein, 
if  he  has  them  in  his  possession,  and  he  must  leave  the  question  of 
their  actual  production  to  the  judge,  who  will  decide  upon  the  validity 


(«)  The  King's  Bench  Division  has  jurisdiction  to  set  aside  a  subpoena  issued 
in  a  criminal  proceeding.  A  witness  served  with  a  subpoena  cannot  get  it  set  aside 
by  merely  swearing  that  he  can  give  no  material  evidence.  Where  a  subpoena  is  set 
aside,  the  power  of  the  judge  at  the  trial  to  order  the  witnesses  to  attend,  if  he  thinks 
their  presence  necessary,  is  in  no  way  interfered  with  ;  R.  v.  Baines,  [1909]  1  K.  B. 
258 ;  78  L.  J.  K.  B.  119. 

(f)  Lee  v.  Angas,  (1806)  35  L.  J.  Ch.  370;  1  Eq.  59;  Att.-Gen.  v.  Wilson,  (1839) 
9  Sim.  626;  8  L.  J.  Ch.  119;  47  E.  E.  305. 
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WHEN  WRIT  OF  SUBPOENA  MUST  BE  RESEALED.    [§§  1248,  1241. 

of  any  exeuse  that  may  be  offered  for  withholding  them  (u).  An 
attachment,  therefore,  will  lie  against  an  overseer  or  solicitor  of  a 
parish,  who,  in.  an  inquiry  touching  the  settlement  of  a  pauper,  re- 
fuses to  bring  the  rate-books  of  such  parish  to  the  petty  sessions,  m 
obedience  to  a  Crown  Office  subpcena;  though  it  may  be  very  ques- 
tionable whether  he  would  be  bound  to  submit  these  books  to  exam- 
ination, in  the  event  of  his  bringing  them  into  court  (v).  So,  the  fact 
that  the  legal  custody  of  the  instrument  belongs  to  another  person 
will  not  authorise  a  witness  to  disobey-  the  subpoena,  provided  the 
instrument  be  in  his  actual  possession  (x) ;  but  documents  filed  in  a 
public  office  are  not  so  in  the  possession  of  the  clerk,  as  to  render  it 
necessary,  or  even  allowable,  for  him  to  bring  them  into  court  without 
the  permission  of  the  head  of  the  office  (y).  Neither  will  the  secre- 
tary of  a  company  be  exposed  to  an  attachment  for  declining  to  pro- 
duce at  a  trial  documents,  which  have  been  entrusted  to  him  simply 
as  a  servant  of  the  company,  and  which  the  directors  have  specially 
forbidden  him  to  produce  (z). 

§  1241.  A  writ  of  subpoena,  though  commanding  the  witness  to 
attend  "  from  day  to  day  until  the  cause  be  tried,"  suffices  for  only- 
one  sitting  of  the  court,  or  for  one  assize;  and,  therefore,  if  the  cause 
be  made  a  remanet,  or  be  adjourned  to  another  session,  or  assize, 
the  writ  must  be  resealed,  and  the  witness  summoned  anew  (a). 
Again,  if  any  alteration  be  made  in  the  writ,  after  it  is  sued  out, 
though  before  it  is  served,  it  must  be  resealed  (b) ;  and,  therefore, 
when  the  day  of  appearance  named  in  a  subpoena  was  altered  by  an 

(u)  Amey  v.  Long,  (1808)  9  Bast,  473;  9  E.  B.  589.  See,  ante,  §  23;  and  as 
to  what  is  a  valid  excuse,  see  ante,  §§  458 — 460. 

(c)  R.  V.  Greenaway,  and  R.  v.  Carey,  (1845)  7  Q.,B.  126. 

{x]  Ami'y  v.  Long,  supra. 

(y)  Thornhill  v.  Thornhill,  (1820)  2  J.  &  W.  347;  Austin  v.  Evans,  (1841) 
2  Man.  &  G.  430. 

(z)  Crowther  v.  Appleby,  (1873)  L.  K.  9  C.  P.  23 ;  43  L.  J.  C.  P.  7.  It  does  not 
clearly  appear  from  the  report  of  Eccles  v.  Louismlle  and  Nashville  Railroad  Co., 
[1912]  1  K.  B.  135;  81  L.  J.  K.  B.  445,  whether  an  order  made  under  the  Foreign 
Tribunals  Evidence  Act,  1856  (19  &  20  V.  e.  113),  for  production  of  documents  by  a 
witness  ordered  under  that  Act  to  attend  to  be  examined  before  an  examiner  stands 
on  quite  the  same  footing  as  an  ordinary  subpoena  duces  tecum.  The  manner  in 
which  the  majority  of  the  Court  of  Appeal  (Vaughan  Williams  and  Buckley,  L.JJ.) 
dealt  with  the  ca-se  would  seem  to  leave  open  this  question.  The  judgments  of  these 
Lords  Justices  do  not  deal  specifically  with  Crowther  v.  Appleby.  On  the  other  hand, 
Kennedy,  L.J.,  appears  to  have  regarded  that  case  as  being  in  point.  It  is  thought- 
that  Eccles'  Case  cannot  be  disregarded  in  relation  to  subpoenas  duces  tecum,  and 
treating  it  as  applicable,  it  goes  further  than  Crowther  v.  Appleby,  and  shows  that 
even  in  the  absence  of  express  prohibition  by  hie  master  a  servant  will  not  be  attached 
for  non-production  of  documents  who  suggests  as  his  reason  for  non-compliance  that 
production  would  be  a  breach  of  his  duty  to  his  master,  unless  the  Court  is  satisfied 
that  such  reason  is  in  fact  ill  founded  [qu.  :]  and  not  put  forward  bond  fide  by  the 
servant. 

(a)  Sydenham  v.  Rand,  (1784)  3  Doug.  429. 

(b)  See  Ord.  XXXVII.,  E.  31. 
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§§    1241,    1242.]  SERVICE   OF    SUBPOENA. 

attorney  from  one  term  to  another,  it  was  held  that  the  writ  thereby 
became  void,  and  that  the  witness,  on  whom  it  was  served  subse- 
quently to  the  alteration,  might  treat  it  as  waste  paper  (c). 

§  1241a.  An  ordinary  writ  of  subpoena  differs  in  this  respect  from 
a  subpoena  duces  tecum,  that  while  the  former  "  contains  three  names 
when  necessary  or  required,  and  may  contain  any  larger  number  of 
names"  (d),  the  latter  cannot  include  more  than  three  persons,  and 
the  party  suing  it  out  may,  if  it  be  deemed  desirable,  have  a  separate 
writ  for  each  person  (e). 

§  1242  (/).  The  service  of  a  subpoena  upon  a  witness  is  of  no 
validity  if  not  made  within  twelve  weeks  after  the  teste  of  the  writ  (g). 
It  must  also  in  all  cases  be  made  a  reasonable  time  before  trial,  to 
enable  the  witness  to  put  his  affairs  in  such  order,  that  his  attend- 
ance on  the  court  may  be  as  little  detrimental  as  possible  to  his 
interests  (h).  A  writ  of  subpoena  may,  as  a  general  rule,  be  served  at 
any  stage  of  proceedings  in  an  action,  yet,  service  at  a  time,  when  to 
the  knowledge  of  the  parties  the  action  cannot  possibly  be  tried  during 
the  current  sittings  amounts  to  an  abuse  of  the  process  of  the  court 
and  ought  to  be  set  aside  (i).  A  summons  in  the  morning  to  attend 
in  the  afternoon  of  the  same  day,  has  more  than  once  been  held  in- 
sufficient, though  the  witness  lived  in  the  same  town,  and  very  near 
to  the  place  of  trial  (k).  Where,  however,  a  witness  was  served  at 
noon,  while  standing  on  the  steps  of  the  court-house,  and  being  then 
told  that  the  cause  was  coming  on  that  day,  replied,  "  very  well,  ' 
the  court  held  that  his  non-attendance  at  five  o'clock,  when  the  trial 
was  heard,  rendered  him  liable  to  an  action,  since  his  answer  was 
equivalent  to  an  admission  that  the  service  was  in  time  (I).  So,  if 
a  witness  attend  a  trial  in  obedience  to  a  subpoena,  he  cannot  refuse 
to  be  examined  on  the  ground  of  any  irregularity  in  the  service  (w). 
So,  if  a  witness  be  in  court  as  a  spectator,  he  cannot,  it  seems,  object 
to  give  evidence,  on  the  ground  that  the  subpoena  has  only  just  been 
served  upon  him  (n) ;  though,  if  he  be  a  solicitor,  who  is  engaged  in 
winding  up  another  cause,  the  rule  may  be  different;  or,  at  least,  it 

(c)  Barber  v.  Wood,  (1838)  2  M.  &  Eob.  172,  per  Ld.  Abinger. 

(d)  Ord.  XXXVII.,  E.  29. 

(e)  E.   30. 

(/)    Gr.  Ev.  §  314,  in  part. 
(9)  R-  34. 

(h)  Hammond  v.  Stewart,  (1735)  1  Str.  510. 

(i)    London  and  Globe  Finance  Corporation  v  Kaufman,  (1900)  L.  J.  Ch.  196. 
(k)  Hammond  v.  Stewart,  supra;  Barber  v.  Wood,  (1888)  2  M.  &  Eob.  172. 
(!)    Maunsell   v.    Ainsworth,    (1840)    8   Dowl.    869;   Jackson   v.    Seagar,    (1844) 
2  Dowl.  &  L.  18;  13  L.  J.  Q.  B.  217. 

(m)  Wisden  v.   Wisden,  (1849)  6  Beav.  549. 
(n)  Doe  V.  Andrews,  (1778)  2  Cowp.  845. 
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is  highly  probable  that  he  would  not  be  liable  to  an  attachment  for 
disobedience  (o).  Neither  in  criminal  prosecutions  can  a  witness 
decline  to  be  swoa-n,  though  he  has  not  been  subpoenaed  at  all  (p). 
But,  in  civil  cases  a  witness  may  always  refuse  to  be  examined,  unless 
he  be  properly  served  with  a  writ,  ' '  proper  service ' '  being  only 
effected  when  accompanied  by  the  payment  of  proper  "  conduct 
money"  (g).  But  an  objection  to  give  evidence  which  is  founded 
on  this  ground  must  be  made  before  the  witness  is  sworn,  and  will 
not  be  entertained  afterwards,  and  it  may  moreover  be  waived  by  the 
witness  by  conduct  ()■). 

§  1243.  Where  a  subpoena,  requiring  the  attendance  of  a  witness 
on  the  31st  of  March,  and  so  on  from  day  to  day  until  the  action 
should  be  tried,  was  served  on  the  2nd  of  April,  when  the  witness  was 
distinctly  told  that  the  trial  had  not  come  on,  he  was  held  civilly 
responsible  for  disobeying  the  writ  on  the  6th  of  April  when  the  cause 
was  heard  (s) ;  though,  had  he  received  no  notice  at  the  time  of  ser- 
vice that  the  cause  had  not  then  been  tried,  the  result  might  have 
been  different,  and  he  would  at  least  have  avoided  the  penalty  of  an 
attachment  (t).  The  question  whether  the  writ  has  been  served  within 
a  reasonable  time  is  in  the  discretion  of  the  judge  {u),  and  varies 
according  to  the  circumstances  of  each  case  (v). 

§  1244.  Under  the  K.  S.  C,  1883,  "the  service  of  a  subpoena  shall 
be  effect-ed  by  delivering  a  copy  of  the  writ,  and  of  the  indorse- 
ment thereon,  and  at  the  same  time  producing  the  original  writ  "  {x). 
But  it  would  seem  that  personal  service  may  be  dispensed  with,  if  the 
witness  keeps  out  of  the  way  to  avoid  such  service  {y).  The  provision 
which  requires  the  production  of  the  original  writ  at  the  time  of  serving 
the  copy,  must  be  strictly  followed,  since  otherwise  the  witness  cannot 


(o)  Pitchet  V.  King,  (1845)  2  Dowl.  &  L.  755;  14  L.  J.  Q.  B.  99. 

(p)  R.  V.  Sadler,  (1830)  4  C.  &  P.  218. 

(g)  Bowles  v.  Johnson,  (1748)  1  W.  Bl.  36.  See  contri,  Blackburn  v.  Hargreave, 
(1828)  2  Lew.  C.  C.  259,  where  Hullock,  B.,  is  reported  to  have  held,  that,  if  -t  wit- 
ness be  in  court,  having  come  there  on  other  business,  he  cannot  refuse  to  be  sworn, 
though  his  expenses  be  not  tendered.  Sed  qu.  A  witness  is  not  bound  to  obey  a 
subpcBna  in  a  civil  cause,  unless  his  expenses  be  tendered,  although  the  party,  who 
requires  his  testimony,  is  suing  in  formd,  pauperis.    2  Lewin  C.  C.  259,  per  Hullock,  B. 

(r)  See  post,  §  1249. 

(s)  Davis  V.  Lovell,  (1839)  7  Dowl.  178;  8  L.  J.  Ex.  132. 

(t)  Id.  183;  Alexander  v.  Dixon,  (1823)  1  Bing.  366;  2  L.  J.  (O.S.)  C.  P.  22. 

(m)  Barber  v.  Wood,  (1838)  2  M.  &  Bob.  172;  ante,  §  23. 

(u)  See,  further,  the  analogous  cases,  respecting  the  reasonable  service  of  i 
notice  to  produce,  ante,  §  445. 

(x)  Ord.  XXXVII.,  E.  32. 

iy)  Jelf,  J.  in  chambers,  on  7th  Feb.,  1908,  ordered  substituted  service  in  Dyson 
V.  Forster;  and  see  Hamilton  v.  Thomas,  (1883)  W.  N.  31. 
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§§  1244— :rl246A.  ]   TENDER  OF  EXPENSES  TO  WITNESSES. 

be  chargeable  with  a  contempt  in  not  appearing  upon  the  summons  (a). 
Again,  ' '  the  affidavits  filed  for  the  purpose  of  proving  the  service  of  a 
subpoena  upon  any  defendant,  must  state  when,  where,  and  how,  and 
by  whom,  such  service  was  effected  "  (a). 

§  1245.  If  the  copy  of  the  writ  vary  in  any  material  degree  from 
the  original  subpoena,  as  where  the  copy  required  the  witness  to  attend 
on  the  24th  of  May,  and  the  writ  itself  specified  the  27th,  an  attachment 
for  disobedience  cannot  be  obtained  (b).  So,  the  writ  must  state,  with 
reasonable  certainty,  the  name  of  the  cause,  as  also  the  place  in  which 
the  attendance  of  the  witness  is  required  (c).  Where,  however,  the 
subpoena  required  the  attendance  of  the  witness  at  Westminster  Hall, 
the  Nisi  Prius  sittings  being  in  fact  held  at  the  adjoining  sessions-house, 
it  was  ruled  that  an  attachment  might  be  granted  for  non-attendance  at 
the  sessions-house,  notices  having  been  affixed  to  the  wall  of  the  Court 
in  Westminster  Hall,  directing  witnesses  to  proceed  to  that  place  (d). 
So,  where  a  subpoena,  tested  the  9th  of  May  and  served  on  the  19th, 
required  attendance  on  the  21st  of  March  instant,  the  court  considered 
that  this  was  an  error  which  could  not  mislead  (e). 

§  1246.  A  witness  served  with  a  subpoena  is,  in  civil  oases,  entitled 
to  be  paid  or  tendered  his  expenses.  The  question  as  to  what  constitutes 
the  reasonable  costs  and  charges  of  a  witness  was  left,  in  former  times, 
very  much  to  the  discretion  of  the  taxing  officers ;  but  that  question  is 
now  set  at  rest  by  the  formal  adoption  of  scales  of  remuneration. 

§  1246a.  In  the  various  divisions  of  the  High  Court  there  now  are 
regular  scales  of  allowances  to  witnesses  (/).  The  allowances  to  wit- 
nesses in  bankruptcy  proceedings  are,  in  the  High  Court,  the  same  as  in 
other  proceedings  in  the  High  Court :  in  the  County  Court  such  allow- 
ances are  in  accordance  with  the  scale  for  the  time  being  in  force  in 
County  Courts  (</).     Such  witnesses  have  a  statutory  right  to  the  pay- 

{z)  Wadsworth  v.  Marshall,  (1832)  1  Cr.  &  M.  87;  2  L.  J.  Ex.  10;  R.  v.  Wood, 
(1832)  1  Dowl.  S09;  Garden  v.  Cresswell,  (1837)  2  M.  &  W.  319;  6  L.  J.  Ex.  84; 
46  B.  E.  610;  Jacob  v.  Hungate,  (1835)  3  Dowl.  456;  Pitcher  v.  King,  (1845)  3  Dowl. 
&  L.  755 ;  14  L.  J.  Q.  B.  99. 

(a)  Order  XXXVII.,  E. -33. 

(b)  Doe  V.  Thomson,  (1841)  9  Dowl.  948. 

(c)  Id.;  Swanne  v.  Taajfe,  (1845)  8  Ir.  Law  E.,  101;  Milson  v.  Day,  (1829) 
3  M.  &  P.  333. 

(d)  Chapman  v.  Davis,  (1841)  1  Dowl.  N.  S.  239;  11  L.  J.  C.  P.  51. 

(e)  Page  v.  Oarew,  (1831)  1  Cr.  &  J.  514;  9  L.  J.  Ex.  192. 

(/)  For  these  the  reader  is  referred  to  the  various  practice  books.  In  consequence, 
however,  of  the  provisions  of  Order  LXV.,  r.  27  (9),  the  scale  is  no  longer  binding 
in  either  the  K.  B.  D.  {Turnhull  v.  Janson,  (1878)  3  C.  P.  D.  264;  47  L.  J.  C.  P.  374), 
or  the  Ch.  D.  (East  Stonehouse  Local  Board  v.  Victoria  Brewery  Co.,  [1895]  2  Ch. 
514;  64  L.  J.  Ch.  793),  and  in  practice  a  somewhat  more  liberal  scale  of  allowance 
is  usually  adopted. 

(g)  IJankruptcy  Eule  72. 
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ALLOWANCE  OF  EXPENSES  IN  HIGH  COURT.  [§§  1246,  1247. 

ment  of  expenses  similar  to  the  above  (h).  In  the  Court  for  the  trial 
of  either  Parliamentary  or  Municipal  Election  Petitions,  the  scale  of 
remuneration  is  identical  with  that  adopted  in  the  High  Court  (z). 
Costs  in  criminal  eases  are  dealt  with  by  the  Costs  in  Criminal  Cases 
Act,  1908  (fc). 

§  1247.  The  taxing  masters  will  be  justified  (I),  under  special  circum- 
stances, in  allowing  costs  for  the  attendance  of  witnesses  who  have  not 
been  subpoenaed,  or  for  the  detention  of  witnesses  beyond  the  actual 
period  of  the  trial,  or  for  services  rendered  by  skilled  witnesses,  who 
either  prior  to  the  trial  have  been  employed  under  the  direction  of  the 
court  (m),  or  at  the  trial  have  been  retained  to  watch  the  testimony  of 
other  witnesses  («.).  Moreover,  in  the  High  Court  a  rule — rejecting  the 
old  practice  of  the  Common  Law  Courts  (o),  and  adopting  that  of  the 
Court  of  Chancery  (p) — provides  that,  "as  to  evidence,  such  just  and 
reasonable  charges  and  expenses  as  appear  to  have  been  properly 
incurred  in  procuring  evidence,  and  the  attendance  of  witnesses,  are  to 
be  allowed  "  (q).  By  virtue  of  this  rule  the  master  may,  in  the  exercise 
of  his  discretion,  allow  to  scientific  witnesses  for  their  attendance  larger 
sums  than  can  be  awarded  to  ordinary  witnesses  under  the  general 
scale  of  allowances  (r).  The  term  "  procuring  evidence  "  has  been  held 
to  include  all  preliminary  costs  incurred  in  qualifying  witnesses  to  give 
evidence  at  the  trial  (s).  Again,  if  a  foreign  witness,  who  is  not  access- 
ible by  subpoena,  but  whose  evidence  is  material  in  the  cause,  refuses 
to  leave  his  home  unless  he  be  remunerated  for  his  trouble,  the  com- 
pensation paid  to  him,  if  reasonable  in  amount,  will  generally  be  allowed 
and  taxed  against  the  losing  party  (t) ;  and  where  the  captain  of  a  ship 
has  been  detained  for  a  long  time  in  this  country  in    order    to    give 

(h)  Chamberlain  v.  Stoneham,  (1889)  61  L.  T.  560;  59  L.  J.  Q.  B.  95.  See 
Bendell  v.  Grundy,  [1895]  1  Q.  B.  16;  64  L.  J.  Q.  B.  135,  foK  the  position  of  a  judg- 
ment debtor  ordered  to  attend  and  be  examined  as  to  his  means. 

(i)  31  &  32  V.  c.  125,  s.  34;  45  &  46  V.  c.  50,  s.  94,  sub-s.  9.  See  McLaren  v. 
Home,  (1881)  7  Q.  B.  D.  477;  50  L.  J.  Q.  B.  658. 

{k)  8  Ed.  7,  c.  15.    See  b.  5. 

(I)  See  D.  of  Beaufort  v.  Ld.  Ashburnham,  (1863)  32  L.  J.  C.  P.  97;  13  C.'B. 
(N.S.)  598;  134  E.  E.  671.     See  Ghurton  v.  Frewen,  (1867)  46  L.  J.  Ch.  660. 

(m)  Robb  V.  Connor,  (1874)  I.  E.  9  Bq.  373. 

(n)  Ryan  v.  Dolan,  (1872)  I.  E.  7  Eq.  92. 

(o)  See  Nolan  v.  Copeman,  (1873)  L.  E.  8  Q.  B.  84;  42  L.  J.  Q.  B.  44;  May  v. 
Selby,  (1842)  4  Man.  &  G.  142;  11  L.  J.  C.  P.  223;  Murphy  v.  Nolan,  (1873)  I.  E. 
7  Eq.  498,  500. 

(p)  Batley  v.  Kynock,  (1875)  L.  E.  20  Eq.  632;  44  L.  J.  Ch.  565;  Smith  v. 
Buller,  (1875)  19  Eq.  473. 

(g)  Ord.  LXV.,  E.  27  (9). 

(r)  TurnbuU  v.  Janson,  (1878)  3  C.  P.  D.  264;  47  L.  J.  C.  P.  384. 

(«)  Mackley  v.  Chillingworth,  (1877)  46  L.  J.  C.  P.  484;  2  C.  P.  D.  278;  Turn- 
bull  v.  Janson,  supra.  In  Ireland  the  expenses  of  experts  cannot  be  allowed  at  a 
rate  exceeding  the  scale  relating  thereto  :  Maconchy  v.  Bank  of  New  Zealand,  [1900] 
1  Ir.  E.  22. 

(t)  Lonergan  v.  Royal  Exchange  Assurance,  (1831)  7  Bing.  725;  Tremain  v. 
Barrett,  (1816)  6  Taunt.  88 ;  16  E.  E.  584. 
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§  §  1247, 1249.  ]  EXPENSES  of  witness  should  be  tendered  before  trial. 

evidence  on  a  trial,  large  sums,  calculated  at  a  guinea  a  day,  and 
amounting  in  the  whole  to  above  £100,  have  been  allowed  for  his 
detention  (w).  So,  the  court,  under  very  special  circumstances,  has 
allowed,  in  taxation  of  costs,  subsistence  money  to  a  seafaring  man,  who 
was  a  necessary  witness  in  his  own  cause,  and  who,  after  having  obtained 
a  verdict,  remained  in  England  until  a  rule  for  a  new  trial,  granted  at 
the  instance  of  his  opponent,  had  been  discharged  (v).  Where  no 
special  circumstances  intervene,  the  expenses  of  the  attendance  of 
witnesses  on  the  commission  day  of  the  assizes  will  not  be  allowed  as 
against  the  losing  party  on  taxation  of  costs  (x). 

§  1249.  The  reasonable  expenses  of  a  witness  ought  to  be  tendered 
to  him  at  the  time  when  he  is  served  with  the  subpoena  (y),  or,  at 
least,  a  reasonable  time  before  the  trial  (z) ;  and  even  though  he 
actually  appears,  he  cannot  be  attached  for  declining  to-  give  evidence, 
unless  these  charges  are  paid  or  tendered  (a.),  if  he  refuses  to  give 
evidence  on  that  ground  before  being  sworn.  These  expenses  now 
include  a  reasonable  remuneration  for  loss  of  time  (b).  He  has,  how- 
ever, no  right  to  refuse  to  be  examined  on  the  ground  that  the  ex- 
penses incurred  by  him  on  former  attendances  have  not  been  paid  (c). 
If  the  witness  be  a  married  woman,  the  money  should,  it  seems,  be 
tendered  to  her,  rather  than  to  her  husband  (d) ;  and  if  a  person  be 
subpoenaed  by  both  parties,  he  is  entitled,  before  giving  evidence,  to 
be  paid  by  the  party  actually  calling  him  all  the  expenses  to  which 
he  will  be  liable,  after  exhausting  what  he  may  have  received  from 
the  opposit-e  side  (e).  Of  course  the  witness  may  waive  his  right  to 
demand  the  payment  of  his  expenses,  and  if  he  does  so,  either  directly, 
by  agreeing  to  take  a  less  sum  than  that  to  which  he  is  entitled  (/), 

(«)  Stewart  v.  Steele,  (1842)  4  Man.  &  G.  669;  11  L.  J.  C.  P.  155;  Mount  v. 
Larkins,  (1832)  8  Bing.  195;  1  L.  J.  C.  P.  89;  34  E.  B.  644;  Temperley  v.  Scott, 
(1882)  8  Bing.  392;  1  L.  J.  C.  P.  46;  Potter  v.  Rankin,  (1870)  L.  E.  5  C.  P.  518;  39 
L.  J.  Q.  B.  147;  Evans  v.  Watson,  (1846)  3  C.  B.  327;  15  L.  J.  C.  P.  256;  Berry  v. 
Pratt,  (1823)  1  B.  &  C.  276;  1  L.  J.  (O.S.)  K.  B.  116;  25  E.  E.  396.  See  The  Bahia, 
(1865)  L.  E.  1  A.  &  E.  15;  The  Karla,  (1864)  Br.  &  Lush.,  367. 

(»)  Dowdell  V.  Austral.  Roy.  Mail  Co.,  (1854)  3  B.  &  B.  902;  23  L.  J.  Q.  B.  369; 
97  E.  E.  821.  See  Howes  v.  Barber,  (1852)  18  Q.  B.  588;  21  L.  J.  Q.  B.  254;  Calvert 
V.  Scinde  Ry.,  (1865)  18  C.  B.  (N.S.)  306;  144  E.  E.  501. 

(x)  Harvey  v.  Divers,  (1855)  16  C.  B.  497;  100  E.  E.  810. 

(y)  Fuller  v.  Prentice,  (1788)  1  H.  Bl.  49;  2  E.  E.  715;  In  the  goods  of  Harvey, 
(1907)  23  Times  E.  438. 

(z)  Home  v.  Smith,  (1815)  6  Taunt.  9. 

(a)  Bowles  v.  Johnson,  (1748)  1  W.  Bl.  36 ;  Newton  v.  Harland,  (1840)  1  Man.  & 
G.  956;  10  L.  J.  C.  P.  11;  56  E.  E.  488;  Brocas  v.  Lloyd,  (1867)  23  Beav.  129; 
26  L.  J.  Ch.  758;  118  E.  E.  69.    Ante,  §  1242. 

(b)  In  re  Working  Men's  Mutual  Soc,  (1882)  21  Ch.  D.  831;  51  L.  J.  Ch.  50; 
Chamberlain  v.  Stoneham,  (1889)  24  Q.  B.  D.  113;  59  L.  J.  Q.  B.  95. 

(c)  Gaunt  v.  Johnson,  (1848)  6  Beav.  551. 

(d)  Goodwin  v.  West,  (1637)  as  reported  Cro.  Gar.  522. 

(e)  Allen  v.  Yoxall,  (1844)  1  Car.  &  K.  815;  Betteley  v.  M'Leod,  (1887)  8  Bing. 
N.  C.  405,  407;  6  L.  J.  C.  P.  111. 

(/)    Betteley  v.  M'Leod,  (1837)  3  Bing.  N.  C.  405. 
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or  indirectly,  by  accompanying  the  parties  to  the  place  of  trial  without 
previously  making  any  claim  (g),  he  will  be  liable  to  all  the  conse- 
quences of  disobedience,  should  be  subsequently  refuse  to  appear  as 
a  witness  (h). 

§  1250.  The  law  is  not  very  clear  as  to  what  circumstances  will 
justify  a  witness,  who,  in  obedience  to  a  subpoena,  has  attended  a  trial 
in  a  civil  cause,  in  bringing  an  action  for  his  expenses  and  loss  of  time. 
It  was  formerly  considered  that  expenses  only  could  be  recovered,  and 
these  only  if  an  express  contract  had  been  made  upon  the  subject  (i) ; 
or  if  a  promise  to  pay  from  the  fact  of  the  attendance  of  the  witness 
at  the  trial  could  be  inferred,  and  that  where  such  an  inference  was 
drawn,  the  action  could  be  supported  by  the  implied  contract  (fc). 
Remuneration  for  loss  of  time  was  considered  not  to  be  recoverable 
on  the  ground  that  a  witness  was  bound  to  attend  upon  the  subpcEna 
and  that  there  was  therefore  no  consideration  for  any  promise  to  pay 
remuneration  (I).  The  effect,  however,  of  the  Common  Law  Proce- 
dure Act,  1852,  and  the  directions  of  the  judges  thereunder  as  to  the 
scale  of  aUowances  to  witnesses,  and  of  the  present  Eules  of  the 
Supreme  Court,  is  to  recognise  the  right  of  witnesses,  in  certain  cases, 
to  remuneration  for  loss  of  time ;  and  in  several  cases  (m)  professional 
men  have  been  held  entitled  to  recover  by  action  the  remuneratioa 
provided  for  by  the  scale.  It  is  submitted,  therefore,  that  under  the 
present  law  a  witness  subpoenaed  in  a  civil  cause  may  recover  from 
the  person  on  whose  behalf  he  has  been  subpoenaed,  not  only  his  bare 
expenses,  but  such  remuneration  as  is  provided  for  by  the  scale.  No 
action  lies  by  the  witness  against  the  solicitor  who  subpoenaed  him, 
unless  the  solicitor  has  made  himself  personally  liable  by  express 
contract  (n).  An  expert  witness  called  to  depose  to  a  matter  of 
opinion  is,  and  has  always  been  (o),  entitled  to  payment  for  his  ser- 
vices; and  the  amount  of  his  remuneration  depends  upon  the  special 
contract  between  himself  and  the  person  on  whose  behalf  he  is  called. 


(g)  Newton  v.  Harland,  (1840)  1  Man.  &  G.  956;  10  L.  J.  P.  C.  11 ;  56  E.  E.  488. 
In  that  case,  the  witness  having  accompanied  the  plaintiffs  to  the  place  of  trial,  and 
lived  with  them  there,  was  deemed  to  have  waived  her  right  to  remuneration  up  to 
the  time  of  the  trial,  though  she  was  held  to  be  still  entitled  to  claim  her  fair  ex- 
penses for  returning  home. 

(h)  Goodwin  v.  Weet,  (1637)  Cro.  Car.  522,  540. 

(j)   Hallet  V.  Mears,  (1810)  13  East,  15;  12  E.  E.  296;  Goodwin  v.  West,  supra. 

ik)  Pell  v.  Daubeny,  (1850)  6  Ex.  955;  20  L.  J.  Ex.  44;  82  E.  E.  942. 

(0  Willis  V.  Peckham,  (1820)  1  Br.  &  B.  515;  21  E.  E.  706;  Collins  v.  Gode- 
froy,  (1831)  1  B.  &  Ad.  950;  9  L.  J.  (O.S.)  K.  B.  158;  35  E.  E.  496. 

im)Hale  v.  Bates,  (1858)  E.  B.  &  E.  576;  28  L.  J.  Q.  B.  14;  113  E.  E.  792; 
Chamberlain  v.  Stoneham,  supra;  and  see  In  re  Working  Men's  Mutual  Society, 
'supra. 

in)  Robins  v.  Bridge,  (1837)  3  M.  &  W.  114;  7  L.  J.  Ex.  49;  49  E.  E.  631;  Lee 
V.  Everest,  (1867)  2  H.  &  N.  285,  292 ;  26  L.  J.  Ex.  334;  115  E.  E.  536. 

(o)  Webb  V.  Page,  (1843)  1  Car.  &  K.  23;  70  E.  E.  767. 
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§§    1251 — 1253.]       EXPENSES  OF   WITNESSES  IN  CRIMINAL  CASES. 

§  1251.  It  here  deserves  notice,  that  conduct-money  received  by 
a  vi^itness  vi'ith  a  subpoena  may  be  recovered  back  by  the' party  who 
paid  it,  as  money  had  and  received,  where  the  attendance  of  the 
witness  has  become  unnecessary,  and  no  expenses  have  been  incurred 
under  the  writ  (p). 

§  1252  (g).  In  criminal  cases,  no  tender  of  fees  is  in  general  neces- 
sary, either  on  the  part  of  the  Crown  or  of  the  prisoner,  in  order  to 
compel  the  attendance  of  the  respective  witnesses  (r) ;  and  this  rule 
will  prevail,  though  the  indictment  has  been  removed  by  certiorai'i, 
and  is,  consequently,  tried  in  the  Nisi  Prius  Court  (s).  An  exception, 
however,  has  been  recognised  by  the  Legislature  in  favour  of  those 
witnesses,  who,  living  in  one  distinct  part  of  the  United  Kingdom, 
are  required  to  obey  subpoenas  directing  their  attendance  in  another; 
and  who  are  not  liable  to  punishment  for  disobedience  of  the  process, 
unless,  at  the  time  of  service,  a  reasonable  and  sufficient  sum  of 
money,  to  defray  their  expenses  in  coming,  attending,  and  returning, 
has  been  tendered  to  them  (t).  Another  exception  would  seem  to 
be  recognised  in  courts-martial,  when  any  person  who  is  not  subject 
to  military  law  is  summoned  as  a  witness;  for  although  the  Army 
Act,  1881,  contains  no  positive  enactment  enforcing  the  payment  of 
fees  to  such  a  witness,  he  cannot  be  punished  for  making  default  in 
his  attendance,  unless  he  has  been  paid  or  tendered  his  reasonable 
expenses  (m). 

§  1253.  The  Costs  in  Criminal  Cases  Act,  1908  (v),  enact-s:  — 
6.- — (1)  The  court  by  or  before  which  any  person  is  convicted  of  an 
indictable  offence  may,  if  they  think  fit,  in  addition  to  any  other  law- 
ful punishment,  order  the  person  convicted  to  pay  the  whole  or  any 
part  of  the  costs  incurred  in  or  about  the  prosecution  and  conviction 
including  any  proceedings  before  the  examining  justices,  as  taxed  by 
the  proper  officer  of  the  court. 

(2)  Where  a  person  is  acquitted  on  any  indictment  or  informa- 
tion by  a  private  prosecutor  for  the  publication  of  a  defamatory  libel, 
or  for  any  offence  against  the  Corrupt  Practices  Prevention  Act, 
1854  (x),  or  for  the  offence  of  any  corrupt  practice  within  the  meaning 
of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (y),  or  on 

(p)  Martin  v.  Andrews,  (1856)  7  E.  &  B.  1;  26  L.  J.  Q.  B.  39;  110  B.  E.  472. 
(g)  Gr.  Ev.  §  311,  aa  to  first  three  lines. 

(r)  Pell  V.  Daubeny,  supra;  R.  v.  Cooke,  (1824)  1  C.  &  P.  322. 
(s)  R.  v.  Cooke,  supra.    See  post,  §  1256. 

(t)  45  G.  3,  c.  92,  s.  4.  See  also  44  &  45  V.  c.  24,  ».  4,  sub-s  3  •  and  44  &  45 
V.  u.  69,  ss.  15  and  27. 

lu)  44  &  45  V.  0.  58,  s.  126,  sub-s.  la. 
(v)  8  Ed.  7,  c.  15 
(x)  17  &  18  V.  c.  102. 
iy)  46  &  47  V.  c.  61. 
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COSTS  IN  CRIMINAL  CASES.  [§    1253. 

an  indictment  for  an  offence  under  the  Merchandise  Marks  Acts, -1887 
to  1894,  or  on  an  indictment  presented  to  a  grand  jury  under  the 
Vexatious  Indictments  Act,  1859  (z),  in  a  case  where  the  person 
acquitted  has  not  been  committed  to  or  detained  in  custody,  or  bound 
by  recognizance  to  answer  the  indictment,  the  court  before  which  the 
person  acquitted  is  tried  may  order  the  prosecutor  to  pay  the  whole 
or  any  part  of  the  costs  incurred  in  or  about  the  defence,  including 
any  proceedings  before  the  examining  justices,  as  taxed  by  the  proper 
officer  of  the  court. 

(3)  Where  a  charge  made  against  any  person  for  any  indictable 
offence  (not  dealt  with  summarily)  is  dismissed  by  the  examining  jus- 
tices, the  justices  may,  if  they  are  of  opinion  that  the  charge  was  not 
made  in  good  faith,  order  the  prosecutor  to  pay  the  whole  or  any 
part  of  the  costs  incurred  in  or  about  the  defence,  but  if  the  amount 
ordered  to  be  paid  exceeds  twenty-five  pounds,  the  prosecutor  may 
appeal  against  the  order  to  a  Court  of  Quarter  Sessions  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts,  and  no  proceedings  shall  be 
taken  upon  the  order  until  either  the  time  within  which  the  appeal 
can  be  made  has  elapsed  without  an  appeal  being  made,  or,  in  case 
an  appeal  is  made,  until  the  appeal  is  determined  or  ceases  to  be 
prosecuted. 

7.  Where  a  person  has  been  committed  for  trial  for  an  indictable 
offence  and  is  not  ultimately  tried,  the  court  to  which  he  is  com- 
mitted shall  have  power  to  direct  or  order  payment  of  costs  under 
this  Act  in  the  same  manner  as  if  the  defendant  had  been  tried  and 
acquitted. 

9. — (1)  In  this  Act  the  expression  "indictable  offence"  includes 
any  offence  punishable  on  summary  conviction  when  that  offence  is 
under  the  Summary  Jurisdiction  Acts  deemed  to  be  as  respects  the 
person  charged  an  indictable  offence,  and  the  expression  "prosecu- 
tor ' '  includes  any  person  who  appears  to  the  court  to  be  a  person  at 
whose  instance  the  prosecution  has  been  instituted,  or  under  whose 
conduct  the  prosecution  is  at  any  time  carried  on. 

(2)  Any  reference  in  this  Act  to  a  person  committed  for  trial  shall 
include  a  reference  to  a  person  whom  a  prosecutor  is  boimd  over  to 
prosecute  under  the  Vexatious  Indictments  Act,  1859,  and  any  refer- 
ence to  the  court  to  which  a  person  is  committed  shall  in  such  a  case 
be  construed  as  a  reference  to  the  court  at  which  the  prosecutor  is 
so  bound  over  to  prosecute. 

(8)  This  Act  shall  not  apply  in  the  case  of  an  offence  in  relation 
to  the  non-repair  or  obstruction  of  any  highway,  public  bridge,  or 
navigable  river,  and  costs  in  any  such  case  may  be  allowed  as  in  civil 
proceedings  as  if  the  prosecutor  or  defendant  were  plaintiff  or  defen- 
dant in  any  such  proceedings. 

(z)  22  &  23  V.  c.  17. 
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§§    1253 1258.]       REWARDS  FOR  ACTIVITY  IX   TAKING  PRISONERS. 

(4)  This  Act  shall  apply  in  a  case  of  a  person  committed  as  an  in- 
corrigible rogue  under  the  Vagrancy  Act,  1824  (a),  as  if  that  person 
were  committed  for  trial  for  an  indictable  offence,  and  in  the  case  of 
any  appeal  under  that  Act  as  if  the  hearing  of  the  appeal  by  the  court 
of  quarter  sessions  were  the  trial  of  an  indictable  offence. 

§  1256.  The  Acts,  previous  to  the  Costs  in  Criminal  Cases  Act, 
1908,  which  authorised  the  awarding  of  costs  to  prosecutors  and  wit- 
nesses for  the  Crown  in  criminal  trials,  did  not  apply  to  cases  where 
the  indictment  had  been  removed  into  the  King's  Bench  Division  of 
the  High  Court  by  certiorari  (b);  and  no  distinction  was  recc^nised 
in  this  respect  between  a  removal  by  the  prosecutor  and  a  removal 
by  the  defendant  (c).  Under  the  former  Acts,  the  expenses  of  attend- 
ance of  witnesses  before  the  coroner  could  not  be  reimbursed  (d). 

§  1257.  In  August,  1851,  the  Secretary  of  State  for  the  Home 
Department  was  authorised  to  make  regulations  with  respect  to  the 
amount  of  costs  to  be  allowed  to  prosecutors  and  their  witnesses  in 
criminal  cases  (e);  and  the  Costs  in  Criminal  Cases  Act,  1908  (/), 
provides  that  such  regulations  shall  continue  to  have  effect  as  if  they 
had  been  made  under  the  powers  given  by  that  Act  (g). 

§  1258.  In  some  grave  cases  of  felony  (h),  as,  for  instance,  where 
persons  are  charged,  either  as  principals,  or  as  accessories  before  th.<j 
fact,  with  any  of  the  following  crimes: — viz.  :  murder  (;) ;  attempting 


(a)  5  G.  4,  c.  83 

(b)  R.  V.  Kelsey,  (1832)  1  Dowl.  481;  R.  v.  Richards,  (1828)  8  B.  &  C.  420; 
6  L.  J.  (O.S.)  M.  C.  102;  R.  v  Johnson,  (1827)  1  Moo.  C.  C.  173;  R.  v.  Jeyes,  (1835) 
3  A.  &  B.  419.  See  ante,  §  1252. 

(c)  B.  V.  Treasurer  of  Exeter,  (1829)  5  M.  &  E.  167;  8  L.  J.  (O.S.)  K.  B.  89; 
8  L.  J.  M.  C.  120;  and  see  8  A.  &  B.  590. 

(d)  R.  V.  Lewen,  (1832)  2  Lewin  C.  C.  161;  R.  v.  Rees,  (1832)  5  C.  &  P.  302; 
R.  V.  Taylor,  (1832)  id.  301.  These  cases  would  seem  to  be  applicable  to  the  Act  of 
1908  also. 

(e)  14  &  15  V.  c.  55,  ss.  4,  5,  6. 
(/)    8  Ed.  7,  c.  15,  s.  10  (1)  o. 

ig)  See  8  Bd.  7,  c.  15,  a.  5  for  the  power  of  the  Secretary  of  State  to  make 
regulations. 

(h)  14  &  15  V.  c.  55,  s.  7,  provides  that  "  nothing  in  this  Act  or  in  any  regula- 
tions under  this  Act,  shall  interfere  with  or  affect  the  power  of  any  court  to  order 
payment  to  any  person  who  may  appear  to  such  court  to  have  ehown  extraordinary 
courage,  diligence,  or  exertion,  in,  or  towards  any  such  apprehension  as  hereinbefore 
mentioned,  of  such  sum  as  such  court  shall  think  reasonable,  and  adjudge  to  be  paid, 
in  respect  of  such  extraordinary  courage,  diligence,  or  exertion." 

(t)  7  G.  4,  c.  64,  s.  28,  enacts,  that,  "  where  any  person  shall  appear  to  any  court 
of  Oyer  and  Terminer,  Gaol  Delivery,  superior  criminal  court  of  a  county  palatine, 
or  Court  of  Great  Sessions,  to  have  been  active  in  or  towards  the  apprehension  of  any 
person  charged  with  murder  or  with  feloniously  and  maliciously  shooting  at,  or 
attempting  to  discharge  any  kind  of  loaded  fire-arms  at,  any  other  person,  or  with 
stabbing,  cutting,  or  poisoning,  or  with  administering  anything  to  procure  the  mis- 
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txD  murder  (fc) ;  stabbing,  cutting,  or  poisoning  (Z) ;  shooting  at  any 
one,  or  attempting  to  discharge  loaded  fire-arms  at  him  (m) ;  adminis- 
tering anything  to  a  woman  to  procure  her  miscarriage  (n) ;  rape  (o) ; 
housebreaking  (p) ;  robbery  (q) ;  arson  (7-) ;  horse-steaHng  (s),  bullock- 
stealing  (t),  or  sheep-stealing  (u) ;  and  receiving  stolen  property  know- 
ing- it  to  have  been  stolen  (v) ; — the  courts,  whether  of  oyer  and  ter- 
miner and  gaol  delivery,  or  of  sessions  of  the  peace  (a;),  are  empowered 


carriage  of  any  woman,  or  with  rape,  or  with  burglary  or  felonious  housebreaking , 
or  with  robbery  on  the  person,  or  with  arson,  or  with  horse-stealing ,  bullock-stealing , 
or  sheep-stealing,  or  with  being  accessory  before  the  fact  to  any  of  the  offences  afore- 
said, or  with  receiving  any  stolen  property  knowing  the  same  to  have  been  stolen, 
every  such  court  is  hereby  authorised  and  empowered,  in  any  o£  the  cases  aforesaid, 
tQ  order  the  sheriff  of  the  county  in  which  the  offence  shall  have  been  committed,  tci 
pay  to  the  person  or  persons  who  shall  appear  to  the  court  to  have  been  active  in 
or  towards  the  apprehension  of  any  person  charged  with  any  of  the  said  offences, 
such  sum  or  sums  of  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to 
compensate  such  person  or  persons  for  his,  her,  or  their  expenses,  exertions,  and  los? 
of  time  in  or  towards  such  apprehension ;  and  where  any  person  shall  appear  to  any 
court  of  sessions  of  the  peace  to  have  been  active  in  or  towards  the  apprehension  of 
any  party,  charged  with  receiving  stolen  property  knowing  the  same  to  have  been 
stolen,  such  court  shall  have  the  power  to  order  compensation  to  such  person  in  the 
same  manner  as  the  other  courts  hereinbefore  mentioned  :  provided  always,  that 
nothing  herein  contained  shall  prevent  any  of  the  said  courts  from  also  allowing  to 
any  such  persons,  if  prosecutors  or  witnesses,  such  costs,  expenses,  and  compensa- 
tion, as  courts  are,  by  this  Act,  empowered  to  allow  to  prosecutors  and  witnesses 
respectively."  Section  29  provides  that  the  sheriff  shall  pay  the  amount  awarded, 
and  shall  be  repaid  by  her  Majesty's  treasury;  and  section  30  enacts,  that  if  any 
man  shall  be  killed  in  endeavouring  to  apprehend  any  person  charged  with  any  of 
the  offences  mentioned  in  §  28,  the  court  may  order  the  sheriff  to  pay  to  his  widow, 
child,  father,  or  mother,  such  sum  as  in  its  discretion  shall  seem  meet. 

(k)  This  offence,  though  not  mentioned  in  the  statute,  has  been  held  to  be  within 
the  spirit  of  the  enactment,  and  extra  expenses  incurred  in  apprehending  a  prisoner, 
who  was  charged  with  attempting  to  murder  by  suffocation,  have  been  allowed,  R.  v 
Durkin,  (1837)  2  Lew.  C.  C.  163. 

(l)   7  G.  4,  64,  s.  28,  cited  in  last  note  but  one. 

(m)  Id. 

(n)  Id. 

(0)  Id. 

(p)  Id.  This  term,  it  seems,  does  not  include  the  crime  of  sacrilege,  R.  v.  Robin- 
son, (1828)  1  Lewin  C.  C.  129. 

(9)  Id. 

(r)  Id. 

(«)  Id. 

(t)  Id.  This  word  describes  a  class  of  offences,  and  includes  the  crime  of  stealing 
cows,  heifers,  &c.,  R.  v.  Gillbrass,  (1836)  7  C.  &  P.  444. 

(u)  Id. 

(v)  Id.  See  also,  5  G.  4,  c.  84,  ».  22,  which  provides,  that  whoever  shall  dis- 
cover and  prosecute  to  conviction  any  offender,  being  unduly  at  large  within  the 
kingdom  before  the  expiration  of  his  sentence  of  transportation  or  banishment  ' '  shall 
be  entitled  to  a  reward  of  £20  for  every  such  offender  so  convicted";  and,  though 
no  provision  is  made  in  the  Act  for  the  mode  of  recovering  the  reward,  the  judges 
have  held  that  the  presiding  judge  at  the  trial  has  power  to  make  an  order  for  its 
payment  on  the  county  treasurer,  R.  v.  Emmons,  (1840)  2  M.  &  Eob.  279;  R.  v. 
Ambnry,  (1852)  6  Cox,  C.  C.  79.  See  the  Irish  Acts  of  6  &  7  W.  4,  c.  116,  ss  106,  107 ; 
and  7  &  8  V.  c.  106,  ».  42. 

(x)  14  &  15  v.  c.  55,  s.  8,  enacts,  that,  "  when  any  person  appears  to  any  Court 
of  Sessions  of  the  peace  to  have  been  active  in  or  towards  the  apprehension  of  any 
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to  order  that  any  persons  who  have  been  especially  active  in  appre- 
hending the  offenders,  shall  be  paid  some  additional  remuneration  for 
their  expenses  (y),  exertions  (z),  and  loss  of  time. 

§  1259.  The  Costs  in  Criminal  Cases  Act,  1908  (a),  enables  the 
courts  mentioned  in  the  Act  to  direct  the  payment  of  the  costs  of  the 
prosecution  or  defence  or  both  in  accordance  with  the  provisions  of 
the  Act  out  of  the  funds  of  the  county  or  county  borough. 

§  1260.  In  all  criminal  cases,  the  prisoner  is  entitled  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favour  (b).  Indepen- 
dently of  enactments,  the  court  may,  for  the  purposes  of  defence,  direct 
constables  to  restore  to  .  prisoners  any  property  which  may  have 
been  taken  from  them,  provided  only  that  it  be  not  required  as  an 
instrument  of  proof  at  the  trial,  and  that  it  do  not  fairly  appear  to 
be  the  produce  of  the  crime  with  which  they  stand  charged  (c). 

§  1260a.  The  Costs  in  Criminal  Cases  Act,  1908  (d),  provides  that 
"  where  it  has  been  certified  that  a  prisoner  ought  to  have  legal  aid 
under  the  Poor  Prisoners'  Defence  Act,  1903  (e),  the  costs  which  may 
be  directed  to  be  paid  under  this  section  shall,  subject  to  the  regula- 
tions of  the  Secretary  of  State  under  this  Act,  include  the  fees  of 
solicitor  and  counsel,  the  costs  of  a  copy  of  the  depositions,  and  any 
other  expenses  properly  incurred  in  carrying  on  the  defence." 

§   1261.  As  writs  of  subpoena  have  no  force  beyond  the  jurisdic- 

party  charged  with  any  of  the  offences  in  the  said  enactment  mentioned"  (that  is, 
in  section  28  of  7  G.  4,  c.  64),  "  which  such  sessions  may  have  power  to  try,  such 
court  of  sessions  shall  have  power  to  order  compensation  to  be  paid  to  such  person 
in  the  same  manner  as  the  other  courts  in  the  said  enactment  mentioned ;  provided 
that  such  compensation  to  any  one  person  shall  not  exceed  the  sum  of  five  pounds, 
and  that  every  order  for  payment  to  any  person  of  such  compensation,  be  made  out 
and  delivered  by  the  proper  officer  of  the  court  unto  such  person  without  fee  or  pay- 
ment for  the  same." 

iy)  The  judge  has  no  power,  as  it  seems,  to  order  the  payment  of  expenses  in- 
curred in  apprehending  ■<  prisoner  out  of  England,  R.  v.  Barrett,  (1852)  6  Cox,  C.  C. 
78.    The  Secretary  of  State  must,  in  such  case,  be  memorialised;  id. 

(z)  Under  this  word,  a  gratuity  may  be  awarded  to  a  prosecutor  for  his  courage 
in  apprehending  the  prisoner,  R.  v.  Womersly,  (1836)  2  Lewin  C.  C.  162;  though 
he  has  not  been  put  to  any  expense,  R.  v.  Barnes,  (1835)  7  C.  &  P.  166.  If  the  facts 
do  not  appear  in  evidence,  the  judge  will  require  them  to  be  laid  before  him  on  affi- 
davit, R.  V.  Jones,  (1834)  id.  167. 

(o)  8  Ed.  7,  c.  15,  5.  1. 

(b)  2  Hawk.  P.  C.  c.  46,  ss.  170,  172;  2  Ph.  Ev.  378;  Buss.  C.  &  M. ;  Const.  U.  S. 
Araendm.  Art.  6.  See  30  &  31  V.  c.  35,  ss.  3  &  4,  extending  the  operation  of  11  &  12 
V.  c.  42,  ss.  16,  20;  4  &  5  G.  5,  c.  58,  s.  29. 

(c)  R.  v.  Burnett,  (1829)  3  C.  &  P.  600;  R.  v.  .Jones,  (1834)  6  id.  343;  R.  v. 
O'Donnell,  (1836)  7  id.  138;  R.  v.  Kinsey,  (1836)  id.  447;  R.  v.  Burgiss  (1836)  id 
488;  R.  V.  Rooney,  (1836)  id.  515;  R.  V.  Frost,  (1839)  9  id.  131. 

(d)  8  Ed.  7,  c.  15,  s.  1  (3). 

(e)  3  Ed.  7,  c.  38. 
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tional  limits  of  the  court  from  which  they  issue,  it  is  obvious  that, 
in  order  to  secure  the  due  administration  of  justice,  additional  powers 
were  required  to  compel  the  attendance  of  witnesses  resident  in  one 
part  of  the  United  Kingdom  at  a  trial  in  another  part.  In  1805,  an 
Act  (/)  was  passed  supplying  a  partial  remedy  for  the  evil,  that  is,  a 
remedy  which  only  extended  to  criminal  prosecutions.  This  statute 
provides  in  substance,  that  the  service  of  a  subpoena  or  other  process 
upon  any  person  in  one  part  of  the  United  Kingdom,  requiring  his 
appearance  to  give  evidence  in  any  criminal  prosecution  in  another 
part,  shall  be  as  effectual  as  if  the  process  had  been  served  in  that, 
part  where  the  witness  is  required  to  appear.  If  the  person  servedl 
does  not  appear,  the  court  out  of  which  the  process  issued  may,  upon 
proof  of  service,  transmit  a  certificate  of  the  default,  under  the  seal 
of  the  court,  or  under  the  hand  of  one  of  the  judges,  to  the  King's 
Bench  Division  of  the  High  Court  in  England  or  Ireland,  or  to  the 
Court  of  Justiciary  in  Scotland,  according  as  the  writ  may  have  been 
served  in  one  or  other  of  these  parts  of  the  kingdom ;  and  such  courts 
respectively,  on  proof  that  a  reasonable  sum  was  tendered  to  the  wit- 
ness for  his  expenses,  may  punish  him  for  his  default,  in  like  manner 
as  if  he  had  refused  to  appear  in  obedience  to  process  issuing  out  of 
these  respective  courts. 

§  1262.  The  Attendance  of  Witnesses  Act,  1854  (g),  enacts  as 
follows: — "  I.  If  in  any  action  or  suit  now  or  at  any  time  hereafter 
depending  in  any  of  her  Majesty's  Superior  Courts  of  Common  Law 
at  Westminster  or  Dublin,  or  the  Court  of  Session  or  Exchequer  in 
Scotland,  it  shall  appear  to  the  court  in  which  such  action  is  pend- 
ing, or  if  such  court  is  not  sitting,  to  any  judge  of  any  of  the  said 
courts  respectively,  that  it  is  proper  (h)  to  compel  the  personal  attend- 
ance at  any  trial  (i)  of  any  witness,  who  may  not  be  within  the  juris- 
diction of  the  court  in  which  such  action  is  pending,  it  shall  be  lawful 
for  such  court  or  judge,  if  in  his  or  their  discretion  it  shall  so  seem  fit, 
to  order  that  a  writ  called  a  writ  of  subpoena  ad  testificandum,  or  of 
subpoena  duces  tecum,  or  warrant  of  citation,  shall  issue  in  special 
form  commanding  such  witness  to  attend  such  trial  wherever  he  shall 
be  within  the  United  Kingdom,  and  the  service  of  any  such  writ  or 


(/)   45  G.  3,  c.  92,  ss.  3,  i. 

(g)  17  &  18  V.  0.  34. 

(fe)  The  affidavit  on  whicli  the  application  is  founded,  must  disclose  facts  to 
show  that  the  attendance  of  the  witness  is  reasonably  necessary,  AHen  v.  Duke  of 
Hamilton,  (1867)  L.  E.  2  C.  P.  630. 

(i)  This  term  will  not  include  the  hearing  of  an  action,  which  "  with  all  matters 
in  difference  "  has  been  referred  to  an  arbitrator;  Hall  v.  Brand,  (1883)  12  Q.  B.  D. 
39 ;  53  L.  J.  Q.  B.  19 ;  supra.  Qucare,  will  it  include  the  hearing  of  a  claim  in  cham- 
bers, Power  V.  Webber,  (1876)  I.  E.  10  Eq.  188;  or  a  reference  before  a  master;, 
O'Flanagan  v.  Geoghegan,  (1864)  16  C.  B.  (N.S.)  636;  139  E.  E.  643?  See  Hall  v. 
Brand,  supra,  and  see  post,  §  1309. 
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process  in  any  part  of  the  United  Kingdom  shall  be  as  valid  and 
'effectual  to  all  intents  and  purposes  as  if  the  same  had  been  served 
■within  the  jurisdiction  of  the  court  from  which  it  issues.  II.  Every 
such  writ  shall  have  at  the  foot  thereof  a  statement  or  notice  that 
the  same  is  issued  by  the  special  order  of  the  court  or  judge,  as  the 
case  may  be ;  and  no  such  writ  shall  issue  without  such  special  order. 
III.  In  case  any  person  so  served  shall  not  appear  according  to  the 
exigency  of  such  writ  or  process,  it  shall  be  lawful  for  the  court  out 
of  which  the  same  issued,  upon  proof  made  of  the  service  thereof, 
and  of  such  default,  to  the  satisfaction  of  the  said  court,  to  transmit 
a  certificate  of  such  default,  under  the  seal  of  the  same  court,  or  under 
the  hand  of  one  of  the  judges  or  justices  of  the  same,  to  any  of  heri 
Majesty's  Superior  Courts  of  Common  Law  at  Westminster,  in  case 
such  service  was  had  in  England,  or  in  case  such  service  was  had  in 
Scotland,  to  the  Court  of  Session  or  Exchequer  at  Edinburgh,  or  in 
case  such  service  was  had  in  Ireland,  to  any  of  her  Majesty's  Supe- 
rior Courts  of  Common  Law  at  Dublin;  and  the  court  to  which  such 
certificate  is  so  sent,  shall  and  may  thereupon  proceed  against  and 
punish  the  person  so  having  made  default,  in  like  manner  as  they 
might  have  done  if  such  person  had  neglected  or  refused  to  appear  in 
obedience  to  a  writ  of  subpoena  or  other  process  issued  out  of  such 
last-mentioned  court.  IV.  None  of  the  said  courts  shall  in  any  case 
proceed  against  or  punish  any  person,  for  having  made  default  by 
not  appearing  to  give  evidence  in  obedience  to  any  writ  of  subpcBna 
or  other  process  issued  under  the  powers  given  by  this  Act,  unless  it 
shall  be  made  to  appear  to  such  court,  that  a  reasonable  and  sufficient 
sum  of  money  to  defray  the  expenses  of  coming  and  attending  to 
give  evidence,  and  of  returning  from  giving  such  evidence,  had  been 
tendered  to  such  person  at  the  time  when  such  writ  of  subpcena  or 
process  was  served  upon  such  person.  V.  Nothing  herein  contained 
shall  alter  or  affect  the  power  of  any  of  such  courts  to  issue  a  com- 
mission for  the  examination  of  witnesses  out  of  their  jurisdiction,  in 
any  case  in  which,  notwithstanding  this  Act,  they  shall  think  fit  to 
issue  such  commission.  VI.  Nothing  herein  contained  shall  alter  or 
affect  the  admissibility  of  any  evidence  at  any  trial,  where  such  evi- 
dence is  now  by  law  receivable,  on  the  ground  of  any  witness  being 
beyond  the  jurisdiction  of  the  court,  but  the  admissibilty  of  all  such 
evidence  shall  be  determined  as  if  this  Act  had  not  passed."  By  the 
Judicature  Act,  1884  (fc),  a  judge  may  now  exercise  the  powers  thus 
given,  whether  a  court  be  sitting  or  not. 

§   1264.  Inferior  Courts  of  Record,  though  authorised  to  issue  sub- 
poenas,  can  only   in  general   (l)  do  so  within  their  own  jurisdiction. 

(/>•)  47  &  48  V.  c.  61,  s.  16;  40  &  41  V.  c.  S7,  s.  21. 
{1}    See  post,  §  1291,  as  to  the  Cy.  Cte. 
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Subpoenas,  therefore,  which  are  granted  by  the  clerk  of  assize  or  clerk 
of  the  peace  are  not  compulsory  except  within  a  single  county  or  other 
more  limited"  district ;  and  the  consequence  is,  that  if  a  necessary  but 
unwilling  witness  happens  to  live,  as  he  often  does,  beyond  these 
limits,  application  must  be  made  to  the  Central  Office  of  the  Supreme 
Court,  for  the  issue  of  a  Crown  Office  subpcEna. 

§  1265  (m).  If  a  witness,  having  been  duly  served  with  a  subpoena, 
wilfully  neglects  to  appear,  he  is  guilty  of  contempt  of  court,  and 
may  be  proceeded  against  by  attachment.  In  order  to  render  a  wit- 
ness liable  to  this  summary  proceeding,  it  is  requisite  to  show  dis- 
tinctly, though  by  any  species  of  proof,  that,  on  the  cause  being  called 
on  for  trial,  he  was  wilfully  absent  under  such  circumstances,  that, 
had  the  trial  proceeded,  he  would  not  have  been  forthcoming  when 
required  to  give  evidence.  The  jury  need  not  be  sworn ;  and  it  is  no 
longer  necessary  even  that  the  witness  should  be  called  upon  his  sub- 
poena before  withdrawing  the  record.  This  last  form  is,  indeed,  usually 
followed,  and  the  practice  is  convenient,  as  furnishing  satisfactory 
and  cheap  evidence  of  the  absence  of  the  witness.  Still,  it  is  not 
essential;  and  in  some  cases,  as  if  the  witness  had  left  England  two 
days  before  the  trial,  it  would  be  merely  an  idle  ceremony  (w). 

§  1266  (o).  As  an  attachment  for  contempt  does  not  proceed  upon 
the  ground  of  any  damage  sustained  by  an  individual,  but  is  insti- 
tuted to  vindicate  the  dignity  of  the  court  (p),  the  case  must  be  per- 
fectly clear  to  justify  the  exercise  of  this  extraordinary  jurisdiction  (g). 
The  motion  for  an  attachment  should  therefore  be  brouglit  forward 
as  soon  as  possible  (r),  and  the  party  applying  must  show  by  affidavit 
that  a  copy  of  the  subpoena  was  personally  and  in  due  time  served 
on  the  witness  (s),  that  when  such  service  was  effected,  the  original 
writ  was  shown  to  him  (<),  that  his  fees,  if  he  were  entitled  to  them, 

(m)  Gr.  Ev.  §  319,  in  some  part. 

(n)  Lamont  v.  Crook,  (1840)  6  M.  &  W.  615;  9  L.  J.  Ex.  253;  55  E.  E.  741; 
Barrow  v.  Humphrey's,  (1820)  3  B.  &  A.  598;  Dixon  v.  Lee,  (1834)  1  Cr.  M.  &  E.  645; 
40  E.  E.  667  ;  Mullett  v.  Hunt,  (1833)  1  Cr.  &  M.  752 ;  2  L.  J.  Ex.  287  ;  38  E.  E.  750 ; 
Ooff  V.  Mills,  (1844)  2  Dowl.  &  L.  23 ;  13  L.  J.  Q.  B.  227.  These  cases  overrule 
Malcolm  v.  Ray,  (1819)  3  Moore,  222,  and  Bland  v.  Swajford,  (1791)  Pea.  60;  and 
resolve  the  doubt  expressed  in  R.  v.  Stretch,  (1835)  4  Dowl.  30.  See  Cast  v.  Poyser, 
(18S6)  3  Sm.  &  G.  369 ;  107  E.  E.  119. 

(o)  Gr.  Ev.  §  319,  in  part. 

(p)  Barrow  v.  Humphreys,  supra. 

iq)  Home  v.  Smith,  (1815)  6  Taunt.  10,  11;  Garden  v.  Cresswell,  (1837)  2  M.  & 
W.  319;  6  L.  J.  Ex.  84;  46  E.  E.  610;  Scholes  v.  Hilton,  (1842)  10  M.  &  W.  15 ; 
11  L.  J.  Ex.  332;  R.  v.  Lord  J.  Russell,  (1839)  7  Dowl.  793. 

(r)  R.  V.  Stretch,   (1835)  4  Dowl.  30. 

(s)  Ante,  §§  1242—1244. 

(t)  Garden  v.  Cresswell,  supra;  Jacob  v.  Hungate,  (1834)  3  Dowl.  456;  R.  v, 
Sloman,  (1832)  1  Dowl.  618;  36  E.  E.  827;  Smith  v.  Truscott,  (1843)  1  Dowl.  &  L. 
530;  12  L.  J.  C.  P.  336;  Marshall  v.  York,  Neiccastle,  and  Berwick  Ry.  Co.,  (1851) 
11  C.  B.  398;  87  E.  E.  702. 
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were  paid  or  tendered  (u),  or  the  tender  waived  (f),  and,  in  short, 
that  everything  has  been  done  which  was  necessary  to  secure  his 
attendance  (x).  It  must  also  appear  from  the  affidavits,  that  the 
absence  of  the  witness  was  an  intentional  defiance  of  the  process  of 
the  court  (y);  but  if  this  be  clearly  shown,  the  witness,  as  it  seems, 
cannot  justify  his  conduct  by  proving  that  his  evidence  was  im- 
material (2). 

§  1267.  The  fact,  however,  of  immateriality  is  sometimes  impor- 
tant, as  tending  to  negative  the  existence  of  wilful  misconduct.  Thus, 
the  court  refused  to  grant  an  attachment  against  Lord  Brougham, 
when  it  was  evident,  from  the  notes  of  the  judge  who  tried  the  cause, 
that  his  presence  at  the  trial  would  not  have  served  the  com- 
plainant (a) ;  and  they  observed,  that  they  would  not  allow  the  process 
of  the  court  to  be  used  for  purposes  of  needless  vexation.  So,  in 
the  case  of  Lord  John  Eussell  and  Mr.  Fox  Maule,  who  had  dis- 
obeyed writs  of  subpcena  duces  tecum,  the  court,  in  discharging  a 
rule  for  an  attachment,  relied  on  the  fact  that  the  documents,  if 
produced,  would  not  have  been  admissible  (b).  In  R.  v.  Sloman  (c), 
the  rule  for  an  attachment  was  refused,  the  witness  having  had  reason- 
able ground  for  believing  that  he  would  not  be  wanted  at  the  trial. 
On  the  other  hand,  it  must  be  remembered,  that  the  duty  of  attend- 
ing a  court  of  justice  in  pursuance  of  a  subpcena  is  paramount  to  the 
duty  of  obedience  to  the  commands  of  any  master,  however  stringent 
and  express  those  commands  may  be  (d);  and,  on  this  ground,  an 
attachment  has  issued  against  a  solicitor,  who,  being  served  with  a 
subpcena  to  attend  a  trial  on  the  following  day,  went  in  the  morning 
to  a  board  of  guardians  to  discharge  his  duty  as  clerk,  and  found  on 
his  return  that  the  cause  had  been  unexpectedly  called  on  in  his 
absence.  The  court  held,  that  he  had  no  right  to  speculate  on  the 
chance  of  being  in  time  (e).     Of  course,  if  the  witness  be  too  ill  to 


(«)  Ante,  §  1246;  Connor  v. ,  (1842)  Ir.  Cir.  R.  610,  per  Pennefather,  B. ; 

Brocas  v.  Lloyd,  (1856)  23  Beav.  129;  26  L.  J.  Ch.  758;  113  E.  E.  69. 

[v]  Gojf  V.  Mills,  supra.    See  ante,  §  1249. 

(x)  2  Ph.  Ev.  377;  Garden  v.  Cresswell,  supra.  See  Henipston  v.  Humphreys, 
(1867)  I.  E.  1  C.  L.  271. 

(y)  Scholes  v.  Hilton,  supra;  Netherwood  v.  Will;inson,  (1855)  17  C.  B.  226; 
104  E.  R.  666. 

(z)  Chapman  v.  Davis,  (1841)  3  Man.  &  G.  609,  611,  612;  11  L.  J.  C.  P.  51; 
Scholes  V.  Hilton,  supra.     These  cases  appear  to  overrule  Tinley  v.   Porter,   (1837) 

5  Dowl.  744;  6  L.  J.  Ex.  233;  46  R.  E.  778;  and  Taylor  v.  Williams,  (1830)  4  Moo. 

6  P.  59. 

(a)  Dicas  v.  Lawson,  (1835)  1  Cr.  M.  &  R.  934;  4  Tj.  J.  Ex.  80. 

(b)  (1889)  7  Dowl.  693. 

(c)  (1832)  1  Dowl.  618. 

(d)  Goff  V.  Mills,  (1844)  2  Dowl.  &  L.  23,  28;  13  L.  J.  Q.  B.  227,  per  Wight- 
man,  J. 

(e)  Jackson  v.  Seager,  (1844)  2  Dowl.  &  L.  13;  13  L.  J.  Q.  B.  217. 
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attend  (/),  or  if  leave  of  absence  has  been  given  him  by  the  soHcitor 
of  the  party  requiring  his  attendance  (g),  no  attachment  will  lie;  and, 
on  ordinary  principles  of  justice,  it  veould  seem  that  if  in  a  criminal 
case,  where  no  fees  were  tendered,  a  witness  from  real  poverty  should 
be  unable  to  obey  the  summons,  he  would  not  be  guilty  of  con- 
tempt {h). 

§  1268.  Although  the  High  Court  will  grant  an  attachment  against 
a  witness  for  disobeying  a  Central  Office  (;)  subpoena  to  give  evidence 
in  an  inferior  court  (fe),  provided  that  distinct  proof  be  given  by  affi- 
davit that  the  inferior  court  had  jurisdiction  to  examine  the  witness  (I), 
it  has  no  power,  either  at  common  law,  or  by  virtue  of  the  Act  o£ 
45  G.  3,  c.  92  (m),  to  interfere,  unless  the  writ  has  issued  from  the 
Central  Office  (n).  In  all  those  cases  where  the  process  is  granted 
by  the  clerk  of  assize,  or  clerk  of  the  peace,  and  the  witness  disobeys 
the  summons,  the  court  whose  process  is  disobeyed  may  itself  proceed 
against  him,  either  by  fine  or  imprisonment,  for  the  contempt  (o), 
or,  in  the  case  of  an  inferior  court,  the  contemner  may  be  proceeded 
against  by  indictment. 

§  1269.  Though  a  flagrant  case  of  palpable  contempt  be  shown, 
such  as  an  express  and  positive  refusal  to  attend,  the  court  will  not 
grant  an  attachment  in  the  first  instance;  but  the  uniform  practice 
which  now  prevails  is  to  obtain  the  leave  of  the  court  or  a  judge,  "  to 
be  applied  for  on  notice  to  the  party  against  whom  the  attachment  is 
to  be  issued  "  (p). 

(/)  In  re  Jacobs,  (1835)  1  Har.  &  W.  123.  See  Scholes  v.  Hilton,  (1842)  10  M.  & 
W.  15 ;  11  L.  J.  Ex.  332. 

(g)  Farrah  v.  Keat,  (1838)  6  Dowl.  470. 

(h)  2  Ph.  Ev.  383. 

(i)  The  Crown  Office  is  now  a  department  of  the  Central  Office,  42  &  43  V. 
c.  78,  s.  5.    E.  S.  C,  Ord.  LXI.,  E.  1. 

(fe)  R.  V.  Ring,  (1800)  8  T.  E.  585;  5  E.  E.  478;  R.  v.  Greenaway,  (1845; 
7  Q.  B.  126. 

(l)    R.  V.  Vickery,  (1848)  12  Q.  B.  478;  16  L.  J.  M.  C.  69. 

(to)  As  to  which  Act,  see  ante,  §  1261. 

in)  R.  V.  Brownell,  (1834)  1  A.  &  E.  598'  3  L.  J.  M.  C.  118;  140  E.  E.  374. 

(o)  As  to  fining  the  contemner  in  his  absence,  see  R.  v.  Clement,  (1821)  4  B.  .t 
Aid.  218 ;  23  E.  E.  260.  Notwithstanding  the  doubt  expressed  upon  the  subject  by 
the  author  (edition  1835,  p.  1082)  it  is  thought  that  no  distinction  ever  existed  be- 
tween the  power  of  fine  and  imprisonment  possessed  by  Courts  of  Quarter  SessioQ 
in  cases  within  their  jurisdiction  and  Courts  of  Oyer  and  Terminer  and  Gaol  Delivery, 
which  were  formerly  accounted  inferior  courts.  Since  the  Judicature  Act  the  latter  are 
now  incorporated  with  the  High  Court  of  Justice  and  consequently  are  no  longer 
interior  courts. 

(p)  E.  S.  C,  Ord.  XLIV.,  E.  2.  Service  of  notice  on  the  party's  solicitor,  or 
at  his  place  of  residence,  is  sufficient,  without  personal  service  on  the  party  himself. 
Browning  v.  Sabin,  (1877)  5  Ch.  D.  511;  46  L.  J.  Ch.  728;  In  re  a  Solicitor,  (1880) 
14  Ch.  D.  152.  See,  however,  Re  Bassett,  [1894]  3  Ch.  179 ;  63  L.  J.  Ch.  844.  A 
judge  at  chambers  may  order  the  writ  to  issue  :  Salm  Kyrburg  v.  Posnanski,  (1884V 
12  Q.  B.  D.  218 ;  53  L.  J.  Q.  B.  428. 
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§  1270.  Besides  the  mode  of  proceeding  by  attachment,  the  party 
injured  in  a  civil  suit  by  the  non-attendance  of  a  witness  has  his 
remedy  by  an  action  for  damages  at  common  law  (q).  To 
support  this  action  it  is  not  necessary,  any  more  than 
in  proceeding  by  attachment,  to  show  that  the  jury  were  sworn, 
or  that  the  witness  was  called  upon  his  subpoena  (qq);  neither 
is  it  requisite  that  the  statement  of  claim  should  contain  a 
direct  and  positive  averment  that  the  party  had  a  good  cause  of  action 
or  a  good  defence,  but  it  will  suffice  to  state  and  prove,  that  the 
witness  was  material,  that  the  trial  could  not  safely  proceed  without 
him,  and  that,  in  point  of  fact,  the  party  has  sustained  some  damage - 
by  the  absence  of  the  witness  (r).  Accordingly,  plaintifi  cannot 
practically  proceed  against  a  witness  for  having  disobeyed  his  subpcena, 
■unless  he  has  had  a  good  case  in  the  original  action ;  because,  in  order 
to  recover  damages  from  the  witness,  he  must  show  that  he  has 
sustained  some  loss  through  his  default,  and  this  he  can  scarcely  do 
without  having  had  himself  good  grounds  in  the  former  suit  (s). 
This  reason',  however,  does  not  apply,  where  several  issues  have  been 
joined  in  the  original  action;  for,  in  such  a  case,  it  may  well  happen 
that  the  plaintifip,  though  he  had  no  complete  cause  of  action  or 
defence,  may  have  sustained  damage  in  respect  of  the  costs  of  some 
of  the  issues,  on  which,  although  failing  generally  in  his  suit,  he  might 
have  succeeded  by  the  testimony  of  the  witness,  had  he  duly  attended 
the  trial  (t).  In  this  last  class  of  cases,  therefore,  the  traverse  of  an 
averment  of  a  good  cause  of  action  would  simply  raise  an  immaterial 
issue  (m).  It  seems  that  the  same  strictness  of  proof  with  respect  to 
the  form  and  service  of  the  writ,  which  is  necessary  to  render  the 
witness  guilty  of  contempt,  will  not  be  requisite  irJ  order  to  sustain 
the  action  (v) ;  and  it  has  been  held,  that,  although  for  the  purpose 
of  bringing  the  witness  into  contempt  the  original  writ  must  be  shown 
at  the  time  when  the  copy  is  served,  this  course  is  not  necessary  as 
the  foundation  of  an  action,  unless,  perhaps,  when  a  sight  of  the  writ 
has  been  expressly  demanded  by  the  witness  (x). 


(g)  Formerly  u,  special  action  of  debt  to  recover  a  ifilO  penalty  with  compensation 
in  addition  was  maintainable  under  5  Eliz.,  c.  9,  s.  6.  But  this  statute  was  repealed 
by  1  G.  5,  c.  6. 

iqq)  Lamont  v.  Crook,  (1840)  6  M.  &  W.  625;  9  L.  J.  Ex.  253;  55  E.  B.  741. 
See  ante,  §  1265. 

(f)  Mullett  V.  Hunt,  (1833)  1  Cr.  &  M.  752;  2  L.  J.  Ex.  287;  38  E.  E.  750; 
Davis  V.  Lovell,  (1839)  4  M.  &  W.  678;  8  L.  J.  Ex.  152;  Gouling  v.  Coxe,  (1848) 
6  G.  B.  703;  18  L.  J.  C.  P.  100;  77  E.  E.  446.  See  Yeatman  v.  Dempsey,  (1861) 
127  E.  E.  914;  9  C.  B.  (N.S.)  881;  Needham  v.  Fraser,  (1845)  1  C.  B.  815;  14  L.  J. 
C.  P.  256;  Crewe  v.  Field,  (1896)  12  Times  L.  E.  405. 

(s)  Couling  v.  Coxe,  supra. 

(t)  Id.  703,  719,  720. 

(u)  Id. 

(v)  Davis  V.  Lovell,  supra. 

(x)  Mullett  V.  Hunt,  supra. 
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§  1272.  When  the  witness  is  in  custody,  the  writ  of  subpoena  is  of 
no  avail,  and  the  party  requiring  his  evidence  must  either  apply  for  a 
habeas  corpus  ad  testificandum  (y),  or  obtain  a  warrant  or  order  under 
the  hand  of  one  of  the  judges  of  the  High  Court  (z).  The  granting  of 
the  writ  of  habeas  corpus  is  in  several  cases  regulated  by  statute.  Thus, 
the  Act  of  43  G.  3,  c.  140,  provides,  that  any  judge  of  the  [High  Court] 
may,  at  his  discretion,  award  a  writ  of  habeas  corpus  for  bringing  any 
prisoner,  detained  in  a  gaol  or  prison  in  England,  before  any  court- 
martial,  any  commissioners  for  auditing  public  accounts,  or  other 
commissioners  acting  by  virtue  of  any  royal  commission  or  warrant, 
for  trial,  or  to  be  examined  touching  any  matter  depending  before  such 
court-martial  or  commissioners;  and  the  statute  44  G.  3,  c.  102, 
enacts,  that  a  judge  of  the  Supreme  Court  in  England  or  in  Ireland 
may,  at  his  discretion,  grant  a  habeas  corpus  to  bring  up  any  prisoner^ 
detained  in  a  gaol  or  prison,  before  any  court  of  record,  to  be  there 
examined  as  a  witness,  and  to  testify  the  truth  before  such  court,  or 
any  grand,  petit,  or  other  jury,  in  any  cause  or  matter,  civil  or 
criminal,  depending,  or  to  be  inquired  into  or  determined,  in  any  such 
court.  Again,  the  Acts  of  1  W.  4,  c.  22,  and  3  &  4  V.  c.  105,  which 
respectively  relate  to  England  and  Ireland,  and  were  passed  to  enable 
witnesses  to  be  examined  by  commissioners  in  certain  cases,  before 
the  trial  of  the  cause  in  which  their  testimony  would  be  required, 
enact — the  first,  in  section  6,  the  second  in  section  71 — that  "  it  shall 
be  lawful  for  any  sheriff,  gaoler,  or  other  officer  having  the  custody 
of  any  prisoner,  to  take  such  prisoner  for  examination  under  the 
authority  of  that  Act,  by  virtue  of  a  writ  of  habeas  corpus  to  be  issued 
for  that  purpose,  which  writ  shall  and  may  be  issued  by  any  court  or 
judge  under  such  circumstances,  and  in  such  manner,  as  such  court 
or  judge  may  now  by  law  issue  the  writ  commonly  called  a  writ  of 
habeas  corpus  ad  testificandum,." 

§  1273.  The  application  for  a  writ  under  either  of  the  two  first- 
mentioned  statutes,  if  not  under  the  last  two,  must  be  made  to  a  judge 
at  chambers  (a),  on  an  affidavit,  stating  the  place  and  cause  of  confine- 
ment of  the  witness,  and,  further,  that  his  evidence  is  material,  and 
that  the  party  cannot,  in  his  absence,  safely  proceed  to  trial  (6);  and 
if  the  prisoner  be  confined  at  a  great  distance  from  the  place  of  trial, 
the  judge  will  perhaps  require  that  the  affidavit  should  point  out  in. 
what  manner  his  testimony  is  material  (c).  If  the  witness  is  to  give 
evidence  in  a  civil  suit,  it  is  usual  to  add  in   the  affidavit  that    he    is 

(y)  See  E.  S.  C,  App.  J.,  Form  2. 
(z)  See  §  1276,  post. 

(a)  Gordon's  Case,  (1814)  2  M.  &  S.  582;  Browne  v.  Gisbome,  (1843)  2  DowL 
N.  S.  263 ;  12  L.  J.  Q.  B.  297. 

(b)  See  the  form,   Chit.   Forms. 

(c)  Standard  v.  Baker,  (1786)  cited  Tidd,  858. 
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§§    1273 1275.]       HABEAS    CORPUS   AD   TESTIFICANDUM. 

willing  to  attend;  but  this  would  seem  to  be  a  needless  averment,  and 
it  is  certainly  not  required  in  criminal  proceedings  (d).  When  a  party 
to  the  record  is  in  custody,  he  is  entitled  to  the  writ  for  himself  as 
much  as  for  any  other  witness,  provided  that  his  evidence  be  necessary 
at  the  trial  (e). 

§  1274.  Before  the  passing  of  the  statute  44  G.  3,  c.  102,  it  was 
held  that  neither  a  prisoner  in  custody  for  high  treason  (/),  nor  a 
prisoner  of  war  (g),  could  be  brought  up  by  a  habeas  corpus  ad  testi- 
jicandum .  It  may  now  be  fairly  questioned  whether  the  words  of  the 
Act,  "  any  prisoner  detained  in  any  prison,"  would  not  be  sufficiently 
large  to  warrant  the  interference  of  the  judge  in  both  these  cases ;  and 
though  considerations  of  state  policy  might,  perhaps,  lead  the  judges 
to  narrow  the  interpretation  of  the  statute  in  the  case  of  prisoners  of 
war,  no  valid  reason  can  be  urged  why  prisoners  charged  with  high 
treason  should  not  be  placed  on  the  same  footing  as  other  prisoners. 

§  1275.  Independently  of  the  powers  expressly  grant-ed  to  the 
judges  by  the  Acts  above  mentioned,  the  King's  Bench  Division  of  the 
High  Court  would  seem,  at  common  law  (/i),  to  possess  the  right  of 
awarding  writs  of  habeas  corpus  ad  testificandum  in  certain  cases, 
though  the  extent  of  such  authority  is  not  distinctly  defined.  The 
Legislature  has  indirectly  recognised  the  power  of  the  superior  judges 
to  bring  persons  detained  in  custody  under  civil  or  criminal  process 
before  magistrates,  or  courts  of  record  (/) ;  and  the  judges  themselves 
have  claimed  the  right  of  granting  these  writs  in  other  analogous 
cases  (k).  Thus,  a  writ  has  been  awarded  to  bring  up  the  body  of  a 
person  confined  as  a  lunatic,  for  the  purpose  of  giving  evidence  in  a 
cause,  on  an  affidavit  that  he  was  not  dangerous,  and  was  in  a  fit  state 


(d)  Corner,  Cr.  Pr.  118. 

(e)  Ex  parte  Cobbett,  (1858)  4  Jur.  N.  S.  145,  Ex. 
(/)    Langston  v.  Cotton,  (1795)  Pea.  Add.  Cas.  21. 

(g)  Furly  v.  Newnham,  (1780)  2  Doug.  419.  Lord  Manefield  stated,  with 
respect  to  a  prisoner  of  war,  that  application  should  be  made  to  the  Secretary  of 
State.  The  court,  however,  on  the  Secretary  of  State  refusing  to  interfere,  granted 
a  rule  to  show  cause  why  the  adverse  party  ehould  not  consent,  either  to  admit  the 
facts,  or  that  the  prisoner  should  be  examined  on  interrogatories;  adding,  that  if 
this  consent  should  be  refused,  they  would  put  off  the  trial  from  time  to  time,  in 
order  to  give  the  applicant  an  opportunity  of  filing  a  bill  in  equity. 

(h)  See  R.  v.  Freind,  (1696)  13  How.  St.  Tr.  2,  3;  iJ.  v.  Burbage,  (1763)  3  Burr. 
1440. 

(i)    See  preamble  of  43  G.  3,  c.  140,  and  Ex  parte  Griffiths,  (1822)  5  B.  &  Aid.  730. 

(k)  See  In  re  Cook,  (1846)  7  Q.  B.  653;  14  L.  J.  M.  C.  188;  68  E.  R.  533,  where 
the  court  refused  to  issue  a  writ  of  habeas  corpus  to  bring  up  a  prisoner,  committed 
on  n  charge  of  murdering  A.,  before  a  coroner's  jury,  who  were  sitting  on  A.'s  body, 
for  the  purpose  of  his  being  identified  by  the  witnesses.  In  this  case,  the  judges 
seemed  to  be  of  opinion,  that  they  had  power  to  issue  such  writ  in  a  case  of  necessity. 
See,  also,  Daniel  v.  Thompson,  (1812)  15  Bast,  78;  Att.-Gen.  v  Fadden,  (1815) 
1  Price,  403 
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to  be  examined  (l).  So,  a  prisoner  in  civil  custody  has  been  brought 
up  by  habeas  corpus  for  the  purpose  of  being  examined  as  a  witness 
before  an  arbitrator  (m).  So,  a  habeas  corpus  has  issued  from  the  old 
Court  of  Queen's  Bench  to  bring  up  a  prisoner  committed  by  that 
court  for  non-payment  of  a  fine,  to  give  evidence  before  an  election 
committee,  on  an  affidavit  that  the  rule  to  show  cause  had  been  served 
on  the  under-sheriff,  the  Solicitor  of  the  Treasury,  the  prisoner 
himself,  and  the  party  at  whose  suit  he  was  in  execution,  and  no  cause 
being  shown  (n).  On  a  similar  application  being  subsequently  made 
to  the  court,  the  only  difference  being  that  the  prisoner  was  in  custody 
on  a  charge  of  felony,  the  judges  doubted  their  power,  but  granted  a 
rule  nisi,  directing  notice  to  be  given  to  the  Attorney-General,  the 
committing  magistrate,  the  person  having  the  custody  of  the  prisoner, 
and  all  parties  at  whose  suit  he  might  be  detained  on  civil  process  (o). 
It  became  unnecessary  to  call  upon  the  court  to  make  this  rule 
absolute.  Again,  if  the  witness  be  in  the  military  or  naval  service, 
and  therefore  not  at  liberty  to  attend  without  the  leave  of  his  superior 
officer,  which  he  cannot  obtain,  he  may  be  brought  into  court  to  testify 
by  a  writ  of  habeas  corpus;  but,  in  such  case,  the  King's  Bench 
Division  of  the  High  Court  will  refuse  to  award  the  writ,  unless  the 
affidavit  states  that  the  witness  has  been  served  with  a  subpoena,  and 
is  willing  to  attend ;  for  a  free  man  cannot  be  brought  up  as  a  prisoner 
against  his  consent  (p).  In  all  these  cases  the  writ  will  be  directed  to 
the  gaoler,  sheriff,  commanding  officer,  or  other  person,  in  whose 
custody,  or  under  whose  control,  the  witness  is  detained,  who,  on 
being  served  with  it,  and  being  paid  or  tendered  his  reasonable  charges, 
will  be  bound  to  produce  the  witness  according  to  the  exigency  of  the 
writ. 

§  1276.  In  addition  to  the  power  to  bring  up  a  prisoner  to  give 
evidence  under  a  writ  of  habeas  corpus  it  was,  in  1853,  provided  that 
any  Secretary  of  State  (g)  and  any  judge  of  the  High  Court  (r)  may,  if 
he  think  fit,  "  upon  application  by  affidavit,  issue  a  warrant  or  order 
under  his  hand,  for  bringing  up  any  prisoner  or  person  confined  in  any 

(l)   Fennell  v.  Tait,  (1834)  1  Cr.  M.  E.  584 ;  40  B.  E.  639. 

(m)  Graham  v.  Olover,  (1855)  25  L.  J.  Q.  B.  10;  5  B.  &  B.  591;  108  E.  E.  639; 
Marsden  v.  Overbury,  (1856)  18  C.  B.  34;  25  L.  J.  C.  P.  200;  107  E.  R.  191. 

(n)  In  re  Price,  (1804)  4  Bast,  587 ;  7  E.  E.  637.     ' 

(o)  In  re  Pilgrim,  (1835)  3  A.  &  E.  485. 

(p)  R.  V.  Roddam,  (1777)  2  Cowp.  672. 

(g)  These  words  were  repealed  by  the  Prison  Act,  1898  (61  &  62  V.  c.  41),  whioh 
provides  in  their  place  (s.  11)  a  provision  that  "  A  Secretary  of  State  on  proof  to 
hia  satisfaction  that  the  presence  of  any  prisoner  at  any  place  is  required  in  the  in- 
terest of  justice,  or  for  the  purpose  of  any  public  inquiry,  may,  by  writing  under  his 
hand,  order  that  the  prisoner  be  taken  to  that  place." 

(r)  Although  the  Act  limited  the  power  to  the  then  Common  Law  Judges  it  is 
now  assumed  by  the  Chancery  Judges  also.  For  the  practice  in  the  Chancery  Divi- 
sion, see  Jenks  v.  Ditton,  (1897)  76  L.  T.  591. 
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gaol,  prison,  or  place,  under  any  sentence,  or  under  commitment  for 
trial  or  otherwise  (except  under  process  in  any  civil  action,  suit,  or 
proceeding),  before  any  court,  judge,  justice,  or  other  judicature,  to 
be  examined  as  a  witness  in  any  cause  or  matter,  civil  or  criminal, 
depending  or  to  be  inquired  of,  or  determined  in  or  before  such  court, 
judge,  justice,  or  judicature;  and  the  person  required  by  any  such 
warrant  or  order  to  be  so  brought  before  such  court,  judge,  justice,  or 
judicature,  shall  be  so  brought  under  the  same  care  and  custody, 
and  be  dealt  with  in  like  manner  in  all  respects,  as  a  prisoner 
required  by  any  writ  of  habeas  corpus  awarded  by  any  of  Her 
Majesty's  Superior  Courts  of  Law  at  Westminster,  to  be  brought 
before  such  court  to  be  examined  as  a  witness  in  any  cause  or  matter 
depending  before  such  court,  is  now  by  law  required  to  be  dealt  with." 

§  1277.  Somewhat  similar  provisions  have  long  been  in  force  in 
Ireland,  under  section  2  of  the  statute  38  G.  3,  c.  26,  which  enacts, 
that  "  it  shall  be  lawful  for  the  justices  of  Assize,  or  Nisi  Prius,  or  the 
Commissioners  of  Oyer  and  Terminer  and  Gaol  Delivery,  by  order  in 
writing  to  be  by  them  respectively  signed,  to  direct  any  person  in 
execution,  and  in  the  custody  of  any  sheriff  or  other  officer,  in  any 
county  wherein  they  shall  sit,  to  be  brought  up  for  the  purpose  of 
giving  evidence  in  any  cause  or  trial  to  be  had  before  them  respec- 
tively." So  the  Court  of  Bankruptcy  in  Ireland  is  empowered  by 
warrant  or  order  to  cause  any  bankrupt,  or  any  person  supposed  to  be 
possessed  of  his  goods,  or  to  be  indebted  to  him,  or  to  be  acquainted 
with  his  dealings,  to  be  brought  from  any  prison  in  which  he  may  be 
in  custody  for  the  purpose  of  being  examined  (s).  In  England,  and  in 
Ireland,  too,  county  court  judges  have  been  intrusted,  to  a  limited 
extent, .  with  the  power  of  ordering  prisoners  to  be  brought  up  as 
witnesses  before  their  respective  courts  (f) ;  and  similar  powers  have 
been  conferred  on  certain  functionaries,  for  the  purpose  of  bringing 
military  convicts  under  special  circumstances  before  courts-martial  or 
civil  courts  as  witnesses  (u). 

§  1277a.  It  will  now  be  convenient  to  consider  the  powers  pos- 
sessed by  some  courts  of  enforcing  the  attendance  of  witnesses  either 
actually  to  appear  before  them,  at  a  trial  or  hearing,  or  to  take  the 
evidence  of  witnesses  on  commission,  and  to  enforce  the  attendance 
of  witnesses  before  such  commission. 

§  1277b.  The  following  tribunals  are  possessed  of  one  or  both  of 
these  powers :    (i)  The  Houses  of  Parliament,  (ii)  The  Privy  Council, 

(s)  35  &  36  V.  c.  58,  a.  73.  See  also,  s.  74,  as  to  the  costs  of  such  removal 
(t)  51  &  52  V.  c.  43,  s.  112 ;  27  &  28  V.  c.  99,  ».  43;  40  &  41  V.  c.  56,  s.  3. ' 
(m)  44  &  45  V.  c.  58,  s.  60,  sub-s.  8;  and  e.  63,  as  amended  by  7  Ed.  7,  u.  2. 
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(iii)  The  High  Court,  at  Assizes,  and  upon  other  occasions  in  its  vari- 
ous Divisions,  in  its  Chambers  and  before  its  examiners,  (iv)  Courts  of 
Quarter  Sessions,  (v)  Courts  of  Summary  Jurisdiction  and  Justices  of 
the  Peace  out  of  Sessions,  (vi)  Ecclesiastical  Courts,  (vii)  Bankruptcy 
Courts,  (viii)  Coroners'  Courts,  (ix)  County  Courts,  and  (x)  Arbitrators' 
Courts. 

§  1278.  A  short  statement  of  the  practice  of  each  of  these,  as 
regards  the  summoning  of  vi^itnesses  actually  to  appear  before  them 
and  give  evidence,  will  accordingly  be  given  in  the  above  order. 

§  1279.  Witnesses  required  to  give  evidence  on  oath  before  the 
House  of  Lords  are  served  with  an  order  of  the  House,  signed  by 
,the  clerk  of  the  Parliaments,  which  directs  them  to  attend  at  the 
bar  on  a  certain  day  to  be  sworn  and  examined  (v).  When  a  witness 
is  required  to  testify  before  a  Lords'  Committee,  he  is  ordered  to 
attend,  not  at  the  bar  of  the  House,  but  before  the  particular  com- 
mittee. Any  committee  may  administer  an  oath  to  the  witnesses 
examined  before  it  (x);  and  the  committees  on  private  bills,  in  the 
event  of  the  House  making  no  special  order,  take  evidence  on  oath  (y). 
The  Select  Committees,  however,  now  examine  witnesses  unsworn, 
unless  otherwise* ordered  by  the  House  (a).  The  service  of  the  order 
must,  generally,  be  personal,  but  if  the  witness  be  purposely  keeping 
out  of  the  way,  it  is  usual  to  direct  that  a  service  at  his  house  shall 
be  deemed  sufficient  (a).  If  he  disobey  this  summons,  the  House 
will  order  him  to  be  taken  into  custody,  either  forthwith  (h),  or  after 
the  expiration  of  a  certain  time  (c) ;  and  if  the  Black  Eod  cannot  suc- 
ceed in  taking  him,  the  House  will  address  the  Crown  to  issue  a  pro- 
clamation, offering  a  reward  for  his  apprehension  (d).  When  the  evi- 
dence of  peers,  peeresses,  or  Lords  of  Pariiament  is  required,  the 
Lord  Chancellor  is  ordered  to  write  letters  to  them,  desiring  their 
attendance  to  be  examined  as  witnesses  (e) ;  and  such  persons  are 
sworn  by  the  Lord  Chancellor  at  the  table  (/),  while  all  other  wit- 
nesses, if  required  to  be  examined  on  oath,  are  sworn  at  the  bar  by 
the  officer  of  the  House  (g).  If  the  witness  be  a  member,  or  an  officer, 
of  the  House  of  Commons,  a  message  is  sent  to  that  House  request- 
Co)  66  Lords'  J.,  400;  May,  L.  of  Pari.,  ch.  16. 
(x)  21  &  22  V.  c.  78,  s.  2. 
iy)  Min.  of  H.  of  L.,  4  June,  1857. 
(z)  Id. 

(a)  66  Lords'  J..  295. 

(b)  Id.  400. 

(c)  Id.  358. 
id)  Id.  441. 

(e)  75  Lords'  J.  144. 

(/)   Id.  201. 

Ig)  May,  L.  of  Pari.,  ch.  16. 
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ing  his  attendance  (h) ;  upon  which  the  Lower  House  returns  answer, 
by  its  messenger,  that  it  gives  him  leave  to  attend,  adding,  in  case 
he  be  a  member,  "  if  he  think  fit  "  (0-  H  the  witness,  on  attending, 
refuse  to  be  sworn,  or  prevaricate,  or  otherwise  misbehave,  he  will 
be  punished  by  the  House  as  for  contempt;  and  if  he  give  false  evi- 
dence after  being  sworn,  he  may  be  indicted  for  perjury  (k). 

§  1280.  In  the  House  of  Commons  the  course  is  very  similar, 
witnesses  being  summoned  to  attend  by  an  order  of  the  House  signed 
by  the  clerk,  which  is  either  personally  served  upon  them,  or,  if  they 
live  at  a  distance,  is  forwarded  to  them  by  post,  or  sometimes  by  a 
special  messenger.  If,  after  service,  the  witness  neglect  to  attend, 
or  if  he  abscond,  the  Speaker,  by  order  of  the  House,  will  issue  his 
warrant,  directing  the  Serjeant-at-arms  to  apprehend  the  witness,  and 
to  bring  him  to  the  bar ;  whereupon  he  will  generally  be  committed 
to  prison ;  as  will  also  all  persons  who  aid  him  in  his  endeavours  to 
keep  out  of  the  way  (l).  If  the  attendance  of  a  Lord  of  Parliament 
or  of  an  officer  of  the  Upper  House  be  desired,  the  Commons  adopt 
the  same  form  of  proceeding  as  that  adopted  by  the  Lords,  when 
they  require  the  attendance  of  a  member  of  the  Lower  House  (m) ; 
but  whether  this  form  be  necessary,  if  the  witness  Ije  simply  a  peer 
or  peeress,  is  a  matter  upon  which  the  two  branches  of  the  Legislature 
appear  to  be  at  issue  (n).  If  the  testimony  of  a  member  be  desired 
by  the  House,  or  by  a  committee  of  the  whole  House,  he  is  ordered 
to  attend  in  his  place ;  but  if  he  be  required  to  give  evidence  before  a 
select  committee,  such  committee  should  request  his  attendance, 
and  if  he  refuse  to  appear,  should  acquaint  the  House  therewith,  who 
will  then  order  him  to  attend,  and,  if  necessary,  will  even  commit 
him  to  the  custody  of  the  Serjeant-at-arms,  that  he  may  be  forth- 
coming at  the  proper  time  (o).  If  a  person  in  custody  is  required  to 
give  evidence,  the  Speaker  usually  issues  his  warrant,  which  is  per- 
sonally served  on  the  gaoler  by  a  messenger  of  the  House,  and  by 
which  he  is  directed  to  bring  tlie  witness  in  his  custody  to  be  ex- 
amined (p).  Some  doubts,  however,  have  been  entertained  as  to  the 
legality  of  this  course,  and  on  one  or  two  occasions,  writs  of  habeas 
corpus  ad  testificandum  have,   in  order  to  protect  the   gaoler,   been 


(h)  75  Lords'  J.  157. 

(i)   Id.  164. 

(k)  May,  L.  of  Pari.,  ch.- 16. 

(I)  May,  L.  of  Pari.,  ch.  16;  Gossett  v.  Howard,  (1847)  10  Q.  B.  359,  411,  451; 
16  L.  J.  Q.  B.  345 ;  74  E.  E.  363. 

(m)May,  L.  of  Pari.,  ch.  16;  83  Com.  J.  278;  91  id.  75;  82  id.  465. 

in)  May,  L.  of  Pari.,  ch.  16;  4  Lords'  J.  812. 

(o)  May,  L.  of  Pari.,  ch.  16. 

(p)  Id. ;  90  Com.  J.  583.  The  order  of  the  House  of  Lords  has  been  used  for 
the  same  purpose,  May,  L.  of  Pari.,  ch.  16. 
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applied  for  in  the  Court  of  Queen's  Bench  (g).  If  the  witness  is  to 
be  examined  before  a  Select  Committee,  the  chairman,  by  direction 
of  the  committee,  in  general  signs  an  order  for  his  attendance;  and 
if  this  order  be  disobeyed,  his  conduct  is  reported  to  the  House, 
which  immediately  issues  the  usual  order,  to  be  enforced  as  in  other 
cases.  The  attendance  of  a  witness  before  a  committee  on  a  private 
bill  can  only  be  enforced  by  an  order  of  the  House  (?•). 

§  1281.  Under  the  Parliamentary  Witnesses  Oaths  Act,  1871  (s), 
the  House  of  Commons  is  now  empowered  to  administer  an  oath  to 
the  witnesses  examined  at  the  bar  of  the  House,  and  any  committee 
of  the  House  may  administer  an  oath  to  the  witnesses  examined 
before  such  committee.  Any  oath  under  the  Act  may  be  administered 
by  the  Speaker  (t),  or,  in  the  case  of  a  witness  before  the  House  or 
a  committee  of  the  whole  House,  by  the  clerk  at  the  table  (m)  ;  and 
any  witness  before  a  select  committee  may  be  sworn  by  the  chairman, 
or  by  the  clerk  attending  such  committee  (»).  Any  attempt  to  in- 
timidate a  witness  summoned  before  a  committee  of  either  House  or 
a  Royal  Commission  is  a  misdemeanour,  and  the  person  committing 
it  is  liable,  not  only  to  a  fine  not  exceeding  £100  and  to  three  months 
imprisonment,  but  also  to  be  ordered  to  make  compensation  to  the 
witness  (x). 

§  1282.  In  the  second  place,  witnesses  are  forced  to  attend  before 
the  Judicial  Committee  of  the  Privy  Council  by  the  President  of  the 
Council  requiring  the  attendance  of  such  witnesses,  and  the  produc- 
tion of  any  deeds,  evidences,  or  writings,  by  writ  issued  by  him  in 
the  same  form,  as  nearly  as  may  be,  as  that  in  which  a  writ  of  sub- 
poena ad  testificandum,  or  of  subpoena  duces  tecum,  is  now  issued 
by  the  High  Court;  and  every  person  disobeying  such  writ  is  con- 
sidered as  in  contempt  of  the  Judicial  Committee,  and  liable  to  the 
same  penalties  and  consequences  as  if  such  writ  had  issued  out  of 
the  King's  Bench  Division  of  the  High  Court;  and  may  be  sued  for 
such  penalties  in  that  court  (y). 

§  1283.  The  third  subject  for  consideration  is  as  to  how  the  attend- 
ance of  witnesses  is  secured  at  Assizes  and  at  sittings  of  the  High 


(g)  See  ante,   §   1275;  In  re  Price,   (1804)  4  East,  587;  In  re  Pilgrim,   (1835) 
3  A.  &  B.  485. 

(r)  May,  L.  of  Pari.,  oh.  16;  98  Com.  J.  153,  174,  279,  288. 

is)  34  &  35  V.  c.  83,  s.  1. 

(t)  Id. 

(u)  Stand.  Ord.  passed  20  Feb.,  1872. 

(e)  Id. 

(x)  See  the  Witnesses  (Public  Inquiries)  Protection  Act,  1892  (55  &  56  V.  u.  64). 

iy)  See  3  &  4  W.  4,  o.  41,  ».  19. 
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Court.  In  criminal  cases  this  is  done  either  by  a  recognizance  (z) 
or  by  a  subpoena  being  issued  from  the  Crown  Office  (a)  and  served 
upon  him ;  and  in  civil  cases  it  is  effected  by  a  subpoena  being  issued 
out  of  the  Central  Office  (b).  It  has  been  enacted  that  "the  service 
in  any  part  of  Great  Britain  or  Ireland  of  any  writ  of  subfoerm  ad 
testificandum,  or  subpcena  duces  tecum,  issued  under  seal  of  the 
Admiralty  Division,  shall  be  as  effectual  as  if  the  same  had  been 
served  in  England  or  Wales  "  (c).  The  Divorce  Division  of  the  High 
Court  in  England  "  may,  under  its  seal,  issue  writs  of  subpcena  or 
subpoena  duces  tecum.,  commanding  the  attendance  of  witnesses  at 
such  time  and  place  as  shall  be  therein  expressed;  and  such  writs 
may  be  served  in  any  part  of  Great  Britain  or  Ireland :  and  every 
person  served  with  such  writ  shall  be  bound  to  attend  and  to  be  sworn 
and  give  evidence  in  obedience  thereto  in  the  same  manner  as  writs 
of  subpoena  or  subpoena  duces  tecum,  issued  from  any  of  the  said 
superior  courts  of  common  law  and  served  in  Great  Britain  or  Ire- 
land "  {d).  The  attendance  of  witnesses  and  the  production  of  docu- 
ments are  now  enforced  in  the  Probate  Division  of  the  High  Court  by 
the  ordinary  writs  of  subpcena  ad  testificandum  and  subpoena  duces 
tecum,,  which  are  issued  by  the  High  Court,  and  "  every  person  dis- 
obeying any  such  writ  shall  be  considered  as  in  contempt  of  the  court, 
and  also  be  liable  to  forfeit  a  sum  not  exceeding  £100  "  (e). 

§  1284.  The  attendance  of  a  witness  for  the  purpose  of  proceed- 
ings in  Chambers  is  enforced  by  means  of  a  subpoena,  which  issues 
from  the  Central  Office  upon  a  note  from  the  judge  (/).  Again,  when, 
a  Master  (g)  is  directed  by  a  judge  in  the  Chancery  Division  to  ex- 
amine any  party  or  witness,  he  is  authorised  to  enforce  the  attendance 
of  such  party  or  witness  by  summons  {h) ;  and  if  this  summons  be 
not  obeyed,  the  party  or  witness  will  b"e  liable  to  process  of  contempt, 
in  like  manner  as  he  would  be,  were  he  to  disobey  any  order  of  the. 


(«)  See  ante,  §§  1234,  et  seq. 

(a)  Or  by  the  Clerk  of  Assize.     Ante,  §  1249. 

(b)  See  ante,  §§  1239,  1265.     As  to  cases  in  bankruptcy,  see  infra,  §  1289. 

(c)  24  &  25  V.  c.  10,  s.  21.  See  a  similar  enactment  in  the  Court  of  Admiralty 
(Ireland)  Act,  1867  (30  &  31  V.  c.  114,  e.  69). 

(d)  20  &  21  V.  c.  85,  s.  49.    See  Divorce  Rules,  109,  180. 

(e)  20  &  21  V.  0.  77,  s.  24;  20  &  21  V.  c.  79,  e.  29.  See,  also,  Shepheard  v. 
Beetham,  (1872)  L.  E.  2  P.  &  D.  384.  21  &  22  V.  c.  95,  s.  23,  empowers  the  registrars 
of  the  Principal  Registry  of  the  Court  of  Probate  in  England,  whether  any  suit  or 
proceeding  be  pending  in  the  court  or  not,  to  issue  subpoenas,  requiring  any  persona 
to  produce  testamentary  papers.     See,  also,  ante,  §  1265. 

(/)    Ord.  XXXVII.,  E.  28. 

(g)  As  to  the  attendance  of  witnesses  before  "  the  Taxing  Officers  of  the  Supreme 
Court,  or  of  any  Division  thereof,"  see  Ord.  LXV.,  E.  27,  sub-s.  25. 

ih)  See  Ord.  LV.,  E.  24.  This  summons  is  only  good  for  one  attendance,  unless 
the  examination  of  the  witness  be  adjourned;  Lawson  v.  Stoddart  (1863)  3  New 
E.  211. 
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court,  or  any  writ  of  subpoena  (i).  A  witness,  also,  who  refuses  to  be 
sworn,  when  summoned  before  a  Master,  does  so  at  the  risk  of  being 
committed  by  the  court  (k) ;  and  if  he  answers  in  an  unsatisfactory 
manner,  an  application  should  be  made  to  have  him  examined  by  the' 
judge  (l).  He  may,  too,  as  it  seems,  himself  apply  to  the  Master, 
on  special  grounds,  either  to  have  the  assistance  of  counsel,  or  to 
have  the  inquiry  adjourned  into  court  (m). 

§  1285.  The  attendance  of  a  witness  before  an  examiner  of  the 
High  Court  is  provided  for  by  Order  XXXVII.  (n).  An  examiner  has 
power  to  administer  an  oath  (o). 

§  1286.  Under  the  Companies  (Consolidation)  Act,  1908,  the  High 
Court  is  empowered  to  wind  up  the  affairs  of  any  company,  and  such 
court  and  the  commissioners  who  are  authorised  to  take  evidence,  may 
respectively  enforce  the  attendance  of  witnesses  (p),  and  the  produc- 
tion of  document-s  (g),  by  summons  and  warrant.  The  summons  can- 
not be  claimed  as  a  matter  of  right,  but  the  court  must  be  satisfied 
that  to  grant  it  will  be  just  and  beneficial  (r).  As  a  general  rule  the 
examination  of  the  witness  rests  with  the  official  liquidator,  but  the 
court,  in  its  discretion,  may  empower  any  contributories  to  issue 
summonses,  to  attend  the  inquiry,  and  to  examine  or  cross-examine 
the  persons  summoned  (s).  The  practice  in  these  cases  has  been 
assimilated  to  that  in  bankruptcy,  and  the  judges,  are  inclined  to 
put  a  liberal  interpretation  upon  the  language  of  this  statute,  which 
enables  them  to   summon   "  any  person  whom  the  court  may  deem 

(j)    Ord.  LV.,  Er.  16,  17. 

(k)  In  re  Electric  Telegraph  Co.  of  Ireland,  Ex  parte  Bunn,  (1857)  26  L.  J. 
Ch.  614 ;  24  Beav.  137 ;  116  E.  E.  138. 

(0  Hayward  v.  Hayward,  (1854)  Kay,  App.  xxxi. ;  23  L.  J.  Ch.  549;  101  E.  e. 
851.  See,  however,  Venables  v.  Schweitzer,  (1873)  L.  E.  16  Eq.  76;  42  L.  J.  Ch. 
389. 

(m)  In  re  Electric  Telegraph  Co.  of  Ireland,  Ex  parte  Bunn,  supra. 

(n)  See  rr.  5—7,  infra,  §  1311. 

(o)  See  Ord.  XXXVII.,  i.  19. 

(p)  8  Ed.  7,  c.  69,  ss.  174,  193,  226.  See  Swan's  Case,  (1870)  10  Eq.  675;  In  re 
English  Joint  Stock  Bank,  (1866)  L.  E.  3  Eq.  203;  In  re  Financial  Ins.  Co.,  (1867) 
36  L.  J.  Ch.  687 ;  In  re  Breech  Loading  Armoury  Co.,  and  In  re  Merchants'  Co.,  (1867) 
L.  E.  4  Bq.  453;  In  re  Accidental  and  Marine  Insurance  Co.,  (1867)  37  L.  J.  Ch.  66; 
5  Eq.  22;  In  re  Mercantile  Credit  Association,  Clement's  Case,  (1868)  37  L.  J.  Ch.  295; 
L.  E.  13  Eq.  179;  In  re  Contract  Corp.,  (1871)  L.  E.  6  Ch.  146;  40  L.  J.  Ch.  351; 
Be  The  London  Gas  Meter  Co.,  (1872)  41  L.  J.  Ch.  145;  Druitt's  Case,  (1872)  L.  E. 
14  Eq.  6;  Trower  &  Lawson's  Case,  (1872)  id.  8;  Forbes'  Case,  (1872)  41  L.  J.  Ch. 
467;  In  re  Bk.  of  Hindustan,  Fricker's  Case,  (1871)  L.  E.  13  Eq.  178;  41  L.  J.  Ch. 
278 ;  Massey  v.  Allen,  (1879)  47  L.  J.  Ch.  702 ;  9  Ch.  D.  164. 

(g)  See  Ex  parte  Paine  &  Layton,  (1869)  L.  E.  4  Ch.  215;  88  L.  J.  Ch.  305; 
In  re  Smith,  Knight,  d  Co.,  (1869)  L.  E.  4  Ch.  421 ;  37  L.  J.  Ch.  864. 

(r)  Heiron's  Case,  (1880)  15  Ch.  D.  139. 

(s)  Whitworth's  Case,  (1881)  19  Ch.  D.  118;  51  L.  J.  Ch.  71. 
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capable  of  giving  information  concerning  the  trade,  dealings,  affairs, 
or  property  of  the  company  "  (t).  It  would  seem  that  a  witness  sum- 
moned under  this  enactment  has  no  locus  sta-ndi,  unless  he  can 
establish  a  want  of  jurisdiction  (m),  to  appeal  against  the  order  (v); 
and  even  if  this  be  an  erroneous  view  of  the  law,  it  is  clear  that  a  court 
of  appeal  would  not  interfere  with  the  discretion  of  the  judge,  unless 
under  extremely  special  circumstances  {x).  The  witness,  however, 
is  entitled  to  be  attended  by  his  counsel  or  solicitor,  who  may  ask 
him  such  questions  as  may  be  necessary  to  explain  the  evidence  he 
has  given,  and  who  may  also  take  notes  of  the  proceedings  for  the 
purpose  of  conducting  such  re-examination,  but  for  that  purpose 
only  (y).  Any  deposition,  taken  in  accordance  with  the  above  provi- 
sions, may  be  used  as  evidence  on  a  summons  against  the  party  by 
whom  it  has  been  made,  but  the  court  might  possibly  require  that 
notice  of  the  intention  to  read  the  deposition  should  first  be  given  (z). 

§  1286a.  The  fourth  matter  for  consideration  is  as  to  enforcing 
the  attendance  of  witnesses  before  Court  of  Quarter  Sessions.  This 
is  done  either  by  a  recognizance  (a),  or  by  a  subpcena,  issued  by  the 
clerk  of  the  peace.  This  writ  is  only  compulsory  within  the  .county 
or  borough  where  it  is  granted,  and,  therefore,  if  the  witness  lives 
beyond  these  limits  application  must  be  made  to  the  Crown  Office  (b). 

§  1286b.  The  fifth  matter  for  consideration  is  as  to  enforcing  the 
attendance  of  witnesses  before  justices.  This  topic  is  fully  dealt  with 
in  §§  1316  et  seq. 

§  1287.  The  attendance  of  witnesses  before  the  Ecclesiastical 
Courts  in  England  is  required  by  a  compulsory ,  which  is  an  instru- 
ment somewhat  in  the  nature  of  a  subpoena  (c).  If  the  witness  on 
the  return  of  this  process  does  not  appear,  the  court  may  pronounce 
him  contumacious  (d);  and  signify  the  same  to  His  Majesty  in 
Chancery  within  ten  days  (e).      On   the    "  significavit  "    being  lodged 


(t)  See  cases  cited  in  last  four  notes.  Also  Re  Lisbon  Steam  Tramways  Co., 
(1876)  2  Ch.  D.  575. 

(u)  Whitworth's  Case,  (1881)  19  Ch.  D.  118 ;  51  L.  J.  Ch.  71. 

(v)  Re  The  Gold  Co.,  (1879)  48  L.  J.  Ch.  650;  12  Ch.  D.  82. 

(x)  Id. 

(y)  In  re  Cambrian  Mining  Co.,  (1881)  51  L.  J.  Ch.  221;  20  Ch.  D.  376 

(z)  Pugh  it  Sharman's  Case,  (1872)  13  Eq.  566;  41  L.  J.  Ch.  580. 

(a)  See  ante,  §§  1234,  et  seq. 

(6)  See  ante,  §§  1239,  1265. 

(c)  Coote's  Eccl.  Pr.  780.  See  the  rules  and  regulations  of  the  Arches  Court, 
1867,  and  Eeg.  Gen.  of  1877,  for  Consist.  Ct.  of  Lond.,  Ord.  ix.,  r.  4,  and  Eorais 
cited  2  P.  D.  379,  382. 

(d)  Wyllie  v.   Mott,   (1827)  1  Hag.  Ecc.   34. 

(e)  53  G.  3,  c.  127,  s.  1;  and  see  3  &  3  W.  4,  c.  93,  s.  1. 
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at  the  Crown  Office  (/),  the  ofifending  party  will  be  arrested  and  de- 
tained in  custody  (g),  unless  he  be  a  Peer  or  Lord  of  Parliament,  or 
a  member  of  the  House  of  Commons,  until  he  either  submit  to  the 
court,  or  be  absolved  or  discharged  by  order  of  the  Ecclesiastical 
Judge  (h).  His  expenses,  however,  must  be  tendered  or  paid  by  the 
party  calling  him,  as  in  civil  proceedings  before  the  common-law 
courts  (i).  The  Clergy  Discipline  Act,  1892  (j),  provides  for  the 
prosecution,  in  the  Consistory  Court  of  the  diocese,  of  clergymen 
charged  with  certain  offences.  Witnesses  as  to  any  charge  under  the 
Act  are  summoned  by  a  "  compulsory,"  issued  according  to  the  ordi- 
nary practice  of  the  Consistory  Court. 

§  1288.  The  Public  Worship  Eegulation  Act,  1874  (fc),  adopts  a 
different  practice  from  that  which  prevails  in  the  ordinary  Eccle- 
siastical Courts ;  for, — after  enacting  in  section  9  that  in  all  proceed- 
ings before  the  Judge  appointed  under  that  Act,  the  evidence  shall 
be  given  viva  voce,  in  open  court,  and  upon  oath, — it  goes  on  to 
provide,  that  "  the  judge  shall  have  the  power  of  a  court  of  record, 
and  may  require  and  enforce  the  attendance  of  witnesses,  and  the 
production  of  evidences,  books,  or  writings,  in  the  like  manner  as  a 
judge  of  the  High  Court  "  (l). 

§  1289.  The  seventh  subject  to  be  considered  is  the  mode  of  com- 
pelling witnesses  to  attend  before  the  Courts  of  Bankruptcy.  Such 
attendance  is  enforced  in  part  under  regulations  contained  in  the  Bank- 
ruptcy Rules,  and  in  part  under  the  Bankruptcy  Act,  1914  (m).  The 
'former  provide,  by  rule  61,  that  "  a  subpoena  for  the  attendance  of  a 
witness  shall  be  issued  by  the  court  at  the  instance  of  an  official 
receiver,  a  trustee,  a  creditor,  a  debtor,  or  any  applicant  or  respondent 
in  any  matter,  with  or  without  a  clause  requiring  the  production  of 
books,  deeds,  papers,  and  writings  in  his  possession  or  control,  and  in 
such  subpoena  the  names  of  three  witnesses  may  be  inserted  "  {inm). 
Rule  62  then  declares,  that  "  a  sealed  copy  of  the  subpcena  shall  be 
served  personally  on  the  witness  by  the  person  at  whose  instance  the 


if)   E.  S.  C.  Jan.,  1889. 

(g)  Dale's  Case,  (1881)  6  Q.  B.  D.  474;  50  L.  J.  Q.  B.  234;  and  see  Green  v. 
Lord  Penzance,  (1881)  6  App.  Cas.  657 ;  51  L.  J.  Q.  B.  28. 

(h)  Hudson  V.  Tooth,  (1877)  2  P.  D.  125;  47  L.  J.  Q.  B.  18;  Dean  v.   Green, 
(1882)  8  P.  "D.  79. 

(i)   Ayliffe,  Par.  536;  1  Ought.  121;  3  Burn,  Ecc.  Law,  309. 

(j)  55  &  56  V.  c.  32. 

(7c)  37  &  38  V.  0.  85. 

(!)  See  Eules  and  Orders,  made  under  the  Act,  on  22nd  Feb.,  1879,  and  reported 
in  4  P.  D.  250,  261,  283. 

(m)  4  &  5  G.  5,  c.  69. 

(mm)  See  Forms  141,  142,  and  143,  the  two  former  apphcable  m  the  London  Bank- 
ruptcy Court,  the  last  in  the  County  Courts. 
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same  is  issued,  or  by  his  solicitor,  or  by  an  officer  of  the  court,  or  by 
some  person  in  their  employ,  within  a  reasonable  time  before  the  time 
of  the  return  thereof  ";  while  rule  63  provides,  that  "  service  of  the 
subpcena  may,  where  required,  be  proved  by  affidavit. "  Under  rule  70, 
"  The  court  may,  in  any  matter,  at  any  stage  of  the  proceedings, 
order  the  attendance  of  any  person,  for  the  purpose  of  producing  any 
writings  or  other  documents  named  in  the  order,  which  the  court  may 
think  fit  to  be  produced  ";  and,  further,  by  rule  66,  it  may,  in  any 
matter  where  it  shall  appear  necessary  for  the  purposes  of  justice, 
make  an  order  for  the  examination  upon  oath  before  the  court,  or  any 
officer  of  the  court,  or  any  other  person,  and  at  any  place  of  any 
witness  or  person.  If  any  person  wilfully  disobeys  any  such  subpcBna 
or  order,  he  shall,  under  rule  71,  "  be  deemed  guilty  of  contempt  of 
court,  and  may  be  dealt  with  accordingly."  The  refusal  of  a  witness 
to  be  sworn,  or  to  answer  any  lawful  question,  will  be  regarded  also  in 
the  light  of  a  grave  contempt  (n).  Eule  72  further  provides  that, 
' '  any  witness,  other  than  the  debtor,  required  to  attend  for  the  purpose 
of  being  examined  or  of  producing  any  document,  shall  be  entitled  to 
the  like  conduct  money,  and  payment  for  expenses  and  loss  of  time, 
as  upon  attendance  at  a  trial  in  court  (nn).  In  addition  to  the  above 
general  regulations,  the  Bankruptcy  Act,  1914  (o),  contains  in  sec- 
tion 25,  a  special  enactaxient,  which  has  been  framed  with  the  view  of 
facilitating  the  discovery  of  the  property  of  debtors.  It  is  in  these 
words : — "  (1)  The  court  may,  on  the  application  of  the  official  receiver 
or  trustee,  at  any  time  after  a  receiving  order  has  been  made  against 
a  debtor,  summon  (p)  before  it  the  debtor,  or  his  wife,  or  any  person 
known  or  suspected  (q)  to  have  in  his  possession  any  of  the  estate  or, 
effects  belonging  to  the  debtor,  or  supposed  to  be  indebted  to  the 
debtor,  or  any  person  whom  the  court  may  deem  capable  of  giving 
information  respecting  the  debtor,  his  dealings,  or  property;  and  the 
court  may  require  any  such  person  to  produce  any  documents  in  his 
custody  or  power  relating  to  the  debtor,  his  dealings,  or  property  (?'). 
(2)  If  any  person  so  summoned,  after  having  been  tendered  a  reason- 
able sum  (s),  refuses  to  come  before  the  court  at  the  time  appointed, 
or  refuses  to  produce  any  such  document,  having  no  lawful  impedi- 
ment made  known  to  the  court  at  the  time  of  its  sitting,  and  allowed 


(n)  Ex  paHe  Close,  re  Bennett  (t  Glave,  (1877)  5  Ch.  D.  145;  46  L.  J.  Bk.  81. 

(nn)  A  witness  cannot  be  committed  for  contempt  unless  a  reasonable  sum  to  cover 
his  expenses  has  been  tendered  to  him  :  In  re  Batson,  (1894)  70  L.  T.  383. 

(o)  4  &  5  G.  5,  c.  59.     See  also  ante,  §  1277. 

(p)  See  Banktcy.  F.  144. 

(q)  See  Cooper  v.  Harding,  (1845)  7  Q.  B.  928;  68  E.  E.  599. 

(r)  See  Ex  parte  Tatton,  re  Thorp,  (1881)  17  Ch.  D.  512;  50  L.  J.  Ch.  792. 

(s)  The  witness  so  summoned  is  not  entitled  to  the  costs  of  employing  a  solicitor 
or  counsel,  Ex  parte  Waddell,  in  re  Lutscher,  (1877)  6  Ch.  D.  828,  per  Ct.  of  App. ; 
nor  to  a  copy  of  his  deposition,  unless  he  be  also  a  creditor,  Ex  parte  Pratt,  re 
Hayman,  (1882)  21  Ch.  D.  439;  52  L.  J.  Ch.  120. 
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by  it,  the  court  may,  by  warrant  (t),  cause  him  to  be  apprehended 
and  brought  up  for  examination.  (3)  The  court  may  examine  on 
oath,  either  by  word  of  mouth  or  by  written  interrogatories,  any  person 
so  brought  before  it  concerning  the  debtor,  his  dealings  or  property." 
The  provisions  of  the  above  enactment  have  been  greatly  explained 
by  rule  and  by  judicial  decision.  And  first,  it  is  established  by 
rule  (u),  that  the  application  for  a  summons  must  be  in  writing,  and 
must  state  shortly  the  grounds  on  which  it  is  made;  and  if  it  be  not 
made  by  the  trustee,  official  receiver,  or  Board  of  Trade,  it  must  be 
verified  by  affidavit.  Next,  though  the  Act  mentions  only  the  official 
receiver  and  trustee  as  the  persons  who  are  to  apply  for  the  summons, 
it  seems  clear  from  the  above  rule,  and  also  from  several  legal  deci- 
sions (u),  that  the  court  has  power,  if  it  be  thought  desirable,  to  act 
at  the  instance  not  only  of  the  Board  of  Trade,  but  of  any  creditor, 
or  of  the  bankrupt  himself,  and  to  order  the  examination  of  any  person, 
including  even  the  trustee  (x).  Thirdly,  it  appears — though  the  Act 
is  silent  on  the  subject — that  the  court  has  a  discretion  to  direct,  that 
the  summons  shall  be  served  by  any  person  who  is  authorised  to  serve 
a  subpoena  (y) ;  but  it  is  still  a  matter  of  doubt  whether  the  summons 
requires  personal  service  like  the  subpoena,  or  whether,  in  the  event  of 
the  witness  keeping  out  of  the  way,  it  may  be  served  by  delivery  at 
his  house.  It  seems,  too,  that  the  court  would  have  no  jurisdiction  to 
order  any  witness  brought  before  it  to  furnish  an  account  in  writing 
of  his  dealings  ■  with  the  bankrupt  (») ;  and  it  is  at  least  questionable 
whether  it  would  have  power  to  compel  any  person  present  to  give 
evidence,  unless  he  be  attending  by  reason  of  a  subpoena,  a  summons, 
or  a  warrant  (a). 

§  1290.  The  eighth  tribunal  whose  practice  as  to  the  attendance  of 
witnesses  must  be  considered,  is  that  of  Coroners'  Courts.  The  attend- 
ance of  witnesses  before  coroners  is  provided  for  by  the  Coroners  Act, 
1887  (b),  which  enacts  (c)  that  "  where  a  person  duly  summoned  to  give 
evidence  at  an  inquest,  does  not,  after  being  openly  called  three  times, 
appear  to  such  summons,  or  appearing  refuses,  without  lawful  excuse, 
to  answer  a  question  put  to  him,  the    coroner    may  impose  on  such 


(t)  See  Banktcy.  F.  147. 

(a)  Bankruptcy  Eules,  E.  74. 

(v)  Ex  paHe  Crossley,  re  Taylor,  (1872)  L.  E.  13  Bq.  409;  41  L.  J.  Bk.  35  S.  C. ; 
Ex  parte  Nicholson,  re  Willson,  (1880)  14  Ch.  D.  243;  49  L.  J.  Bk.  68;  Ex  parte 
Austin,  (1876)  4  Ch.  D.  13;  46  L.  J.  Bk.  1. 

(x)  Who  in  such  a  case  must  be  served  with  notice  of  the  application  :  fie 
Whicker,  ex  parte  Stevens,  (1888)  5  Morrell,  173. 

(y)  Ex  parte  Bolland,  re  Holden,  (1874)  L.  E.  19  Bq.  131;  44  L.  J.  Bk.  9. 

(z)  Ex  parte  Reynolds,  re  Reynolds,  (1882)  21  Ch.  D.  601;  52  L.  J.  Ch.  D.  223. 

(a)  See  ante,  §  1242,  ad  fin. 

(b)  50  &  51  V.  c.  71. 
<c)  Section  19  (2). 
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person  a  fine  not  exceeding  forty  shillings."  The  same  Act,  after 
authorising  coroners  to  order  medical  witnesses  to  attend  inquests, 
&c.  (d),  and  enabling  such  witnesses  to  claim  a  certain  remuneration 
for  their  attendance  (e),  enacts,  in  section  23,  that  where  a  medical 
practitioner  fails  to  obey  a  summons  of  a  coroner  issued  in  pursuance 
of  the  Act  he  shall,  unless  he  shows  a  good '  and  sufficient  cause 
for  not  having  obeyed  it,  be  liable  on  summary  conviction,  on  the 
prosecution  of  the  coroner  or  of  any  two  of  the  jury,  to  a  fine  not 
exceeding  £5. 

§  1291.  The  ninth  matter  is  as  to  the  mode  of  compelling  witnesses 
to  attend  before  the  County  Courts,  and  is  regulated  in  part  by  the 
County  Court  Act,  1888  (/),  and  in  part  by  the  County  CourJ  Eules. 
The  Act  provides  (g)  that  "  either  of  the  parties  to  any  action  or 
matter  may  obtain  from  the  registrar  summonses  to  witnesses,  with  or 
without  a  clause  requiring  the  production  of  books,  deeds,  papers,  and 
writings  in  the  possession  or  control  of  the  person  summoned  as  a 
witness  (h) ;  and  such  summonses,  and  any  summonses  which  ai-e  now 
or  may  be  required  to  be  served  personally,  may,  under  such  regula- 
tions as  may  be  prescribed,  be  served  by  a  bailiff  of  the  court  or  other- 
wise." Order  XVIII.  rule  3,  of  the  County  Court  Eules,  provides 
"  (1)  Summonses  to  witnesses  to  be  served  either  in  the  .home  or  in, 
any  foreign  district  (/),  may  be  issued  without  leave  and  may  also,  by 
leave  of  the  court,  be  issued  in  blank.  (2)  Summonses  to  witnesses 
may  be  served  (a)  by  a  bailiff  of  a  court;  or,  when  so  requested,  on  the 
issue  of  the  summonses ;  (b)  by  the  party  applying  for  the  same,  or 
some  person  in  his  permanent  and  exclusive  employ ;  or  (c)  by  the 
solicitor  (fc)  of  the  party  applying  for  the  same,  or  a  solicitor  acting 
as  agent  for  such  solicitor,  or  some  person  in  the  employ  of  either  of 
them,  or  some  person  employed  by  either  of  them  to  serve  such 
summonses  who  might  be  so  employed  to  serve  a  summons  in 
an  action  in  the  High  Court.  (8)  In  any  case  only  one 
name  shall  be  inserted  in  any  such  summons."  Kule  4  pro- 
vides   that    ' '  it   shall   be   sufficient  if   a    summons    to    a    witness    be 


(d)  Section  21. 

(e)  The  fee  to  which,  in  Great  Britain,  a  legally  qualified  medical  practitioner 
13  entitled,  for  attending  to  give  evidence  at  an  inquest,  is  one  guinea,  and  for 
making  a  post-mortem  examination  of  the  deceased,  either  with  or  without  an  analysis 
of  the  contents  of  the  stomach  or  intestines,  and  for  attending  to  give  evidence 
thereon,  is  two  guineas  :  section  22.  These  sums  must  now  be  paid  to  the  medical 
man  by  the  coroner  immediately  after  the  termination  of  the  proceedings  at  any 
inquest,  and  the  coroner  will  be  repaid  as  provided  by  the  Coroners  Act. 

if)  51  &  52  V.  c.  43. 
(g)  Section  110. 
(h)  Forms  123,  124. 

(j)  This  provision  resolves  a  doubt  which  formerly  existed,  respecting  the  legality 
of  the  service  when  the  witness  lived  out  of  the  jurisdiction. 
(k)  Form  125. 
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served  within  a  reasonable  time;  and  such  summons  may  be  served 
by  delivering  the  same  to  the  witness  personally,  or  to  some  person 
apparently  not  less  than  sixteen  years  old  at  the  house  or  place  of 
dwelling  or  place  of  business  of  the  witness,  or  in  the  cases  mentioned 
in  rules  18,  19,  21,  and  22  of  Order  VII.  in  the  manner  prescribed  by 
those  rules  for  the  service  of  an  ordinary  summons.  Provided  that 
for  the  purposes  of  this  rule  a  place  of  business  shall  not  be  deemed 
to  be  the  place  of  business  of  a  witness  unless  he  is  the  master  or  one 
of  the  masters  thereof."  The  County  Court  Act,  1888,  enacts  (l)  that 
"every  person  summoned  as  a  witness,  either  personally  or  in  such 
other  manner  as  shall  be  prescribed,  to  whom  at  the  same  time  pay- 
ment or  a  tender  of  payment  of  his  expenses  shall  have  been  made 
on  the  prescribed  scale  of  allowances,  and  who  shall  refuse  or  neglect, 
without  sufficient  cause,  to  appear,  or  to  produce  any  books,  papers, 
or  writings  required  by  such  summons  to  be  produced,  or  who  shall 
refuse  to  be  sworn  or  give  evidence,  and  also  every  person  present  in 
court  who  shall  be  required  to  give  evidence,  and  who  shall  refuse  to 
be  sworn  or  give  evidence,  shall  forfeit  and  pay  such  fine,  not 
exceeding  ten  pounds,  as  the  judge  shall  direct;  and  the  whole  or  any 
part  of  such  fine,  in  the  discretion  of  the  judge,  after  deducting  the 
costs,  shall  be  applicable  towards  indemnifying  the  party  injured  by 
such  refusal  or  neglect,  and  the  remainder  thereof  shall  be  accounted 
for  by  the  registrar  to  the  Treasury."  In  addition  to  the  above  enact- 
ment, it  is  also  provided  that  "  the  court  may  in  any  action  or  matter 
at  any  stage  of  the  proceedings  order  the  attendance  of  any  person  for 
the  purpose  of  being  examined  or  of  producing  to  or  before  any 
examiner  any  writings  or  other  documents  which  the  court  may  think 
fit  to  be  produced,  and  any  person  served  with  any  such  order  shall  be 
bound  to  attend  accordingly :  provided  that  no  person  shall  be  com- 
pelled to  produce  under  any  such  order  any  writing  or  other  document 
which  he  could  not  be  compelled  to  produce  at  the  trial  "  (m).  The 
Act  provides  (n)  that  the  judge  may  in  any  ease  where  he  shall  think 
fit,  upon  application  on  an  affidavit  by  either  party,  issue  an  order 
under  his  hand  and  the  seal  of  the  court  for  bringing  up  to  be  examined 
as  a  witness,  any  prisoner  or  person  confined  in  any  gaol,  prison,  or 
place  under  any  sentence  or  under  any  commitment  for  trial  or  other- 
wise, except  under  process  in  any  civil  action  or  matter.  Tender  of 
a  reasonable  sum  for  expenses  must  be  made  to  the  person  having 
custody  of  the  prisoner. 

§   1292.  Tenthly,    the    attendance    of     witnesses    before    ordinary 
arbitrators  acting  in  England  under  a  submission  is  regulated  by  the 


(l)  Section  111. 

(m)  Order  XVIII.   r.   20. 

(n)  S.  112. 
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Arbitration  Act,  1889  (o),  by  which  (p)  "any  party  to  a  submission 
may  sue  out  a  writ  of  subpoena  ad  testificandum,  or  a  writ  of  subpcEna 
duces  tecum,  but  no  person  shall  be  compelled  under  any  such  writ 
to  produce  any  such  document  which  he  could  not  be  compelled  to 
produce  at  the  trial  of  an  action."  Where  a  matter  has  been  referred 
to  a  referee,  whether  official  or  special  or  an  officer  of  the  court  (q), 
the  attendance  of  witnesses  before  him  may  also  be  ' '  enforced  by 
subpoena  "  (r).  Where  a  matter  in  Bankruptcy  is  referred  to  arbitra- 
tion, the  County  Court  judge  has  jurisdiction  to  make  an  order,  and 
issue  a  subpoena  to  compel  the  attendance  of  a  witness  before  the 
arbitrator  (s).  A  County  Court  judge  sitting  as  arbitrator  under  the 
Workmen's  Compensation  Act,  1906  (t),  or  an  arbitrator  appointed  by 
him  under  the  provisions  of  the  Act,  has  the  same  power  for  procuring 
the  attendance  of  witnesses  and  the  production  of  documents,  as  if 
the  claims  for  compensation  had  been  made  by  plaint  in  the  County 
Court  (u). 

§  1293.  Besides  those  applicable  to  the  ten  tribunals  mentioned 
above,  provisions  have  been  made  under  which  the  attendance  of 
witnesses  before  other  tribunals  is  secured,  but  it  is  not  practically 
possible  to  enumerate  the  whole  of  these.  The  provisions  relating  to 
some  of  the  principal  of  such  tribunals  are  referred  to  in  the  following 
paragraphs. 

§  1294.  The  Army  Act,  1881  (v),  enacts  that  "  every  person 
required  to  give  evidence  before  a  court-martial  may  be  summoned  or 
ordered  to  attend  in  the  prescribed  manner."  The  Act  further  pro- 
vides with  respect  to  all  witnesses  who  are  "  subject  to  military  law," 
that  if  any  such  witness  makes  default  in  attending,  or  refuses  to  take 
an  oath  or  make  a  solemn  declaration,  or  refuses  to  produce  any  docu- 
ment in  his  control  legally  required  to  be  produced,  or  refuses  to 
answer  any  question  to  which  an  answer  may  legally  be  required,  or 
is  guilty  of  contempt,  he  shall  on  conviction  by  a  court-martial  other 
than  the  court  to  which  he  has  been  summoned,  be  liable,  if  an 
officer,  to  be  cashiered,  and  if  a  soldier  to  be  imprisoned,  or  in  either 
case  to  suffer  such  less  punishment  as  is  mentioned  in  the  Act  (a;). 
When  a  witness  who  is  not  subject  to  military  law  commits  any  of 
the  above  offences,  the  president  of  the  court-martial,  in  the  event  of 

(o)  52  &  53  V.  u.  49.     This  Act  d&es  not  extend  to  Scotland  or  Ireland. 

(p)  Section  8.     See  also  section  18   (1). 

(3)  R.  S.  C.  Order  XXXVI.  rr.  49,  5.5c. 

(r)  See  Order  XXXVI.  r.  49. 

(s)  Ex  parte  Bolland,  re  Ackary,  (1876). 

(t)  6  Bdw.  7,  c.  58. 

(u)  Id.     2nd   Sohed.    (4). 

(v)  44  &  45  V.  c.  58,  a.  125. 

(x)  44  &  45  V.  c.  58,  o.  28. 
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the  witness  having  been  paid  or  tendered  the  reasonable  expenses  of 
his  attendance,  may  certify  the  offence  "to  any  court  of  law  in  the 
part  of  her  Majesty's  dominions  where  it  is  committed,  which  has 
power  to  punish  witnesses  if  guilty  of  like  offences  in  that  court ' ' ; 
and  thereupon  such  last  court  shall  investigate  the  matter,  and  if  it 
seem  just,  punish  the  offender  as  if  he  had  committed  the  offence 
before  itself  (y). 

§  1295.  The  attendance  of  witnesses  before  naval  courts-martial 
is  enforced  by  the  Naval  Discipline  Act,  1866,  which  substantially 
enacts,  that  every  person,  civil,  naval,  or  mihtary,  who  may  be 
required  to  give  evidence,  shall  be  summoned  either  by  the  judge- 
advocate,  or  by  his  deputy,  or  by  the  person  duly  appointed  by  the 
president  of  the  court-martial  to  officiate  as  judge-advocate  at  the 
trial  (z) ;  and  all  witnesses  so  summoned  who  do  not  attend,  or  refuse 
to  be  sworn  or  to  afiBrm,  or  refuse  to  give  evidence,  or  to  answer  all 
such  questions  as  the  court  may  legally  demand  of  them,  or  prevari- 
cate, may  be  attached  in  the  King's  Bench  Division  of  the  High  Court 
in  London  or  Dublin,  or  in  the  Court  of  Session  in  Scotland,  or  other 
court  of  law  in  any  of  his  Majesty's  dominions,  in  like  manner  as  if 
they  had  disobeyed  the  process  of  such  courts  (a).  If  the  witness 
belong  to  his  Majesty's  navy,  the  court-martial,  in  the  event  of  his 
non-attendance  to  give  evidence  on  oath  or  affirmation,  or  of  his  pre- 
varication, possesses  also  an  alternative  power  of  punishing  him  by 
any  imprisonment  not  longer  than  three  months ;  and  the  court-martial 
may  also  imprison  him  for  any  period  not  exceeding  one  month,  if  he 
be  guilty  of  contempt  (b).  The  statute  further  provides,  that  "  every 
person  not  subject  to  this  Act,  who  may  be  so  summoned  to  attend, 
shall  be  allowed  and  paid  his  reasonable  expenses  for  such  attendance, 
under  the  authority  of  the  Admiralty,  or  of  the  president  of  the  court- 
martial  on  a  foreign  station  "  (c). 

§  1296.  Courts  for  the  trial  of  either  parliamentary  or  municipal 
election  petitions  are  empowered  to  subpoena  and  to  swear  witnesses, 
as  in  a  trial  at  Nisi  Prius  (d).  The  judge  or  presiding  barrister  has  a 
further  power,  by  order  under  his  hand,  of  compelling  the  attendance 
of  any  person  as  a  witness  who  appears  to  him  to  have  been  concerned 
in  the  election  to  which  the  petition  refers  (e),  and  disobedience  of 
such  an  order  is,  of  course,  a  contempt  of  court.     A  judge  of  such  a 

(y)  U  &  45  V.  i:.  58,  a.  126,  sub-s.  1  and  3.     See  6  &  7  Geo.  5,  c.  33,  as  to  com- 
pelling persons  not  subject  to  military  law  to  attend  courts  of  inquiry. 
(z)  29  &  30  V.  c.  109,  ss.  61,  66. 
(o)  29  &  30  V.  o.  109,  ».  66. 

(b)  Id. 

(c)  Id. 

(d)  31  &  32  V.  u.  125,  «.  31;  45  &  46  V.  c.  50,  s.  94  (1). 

(e)  31  &  32  V.  c.  125,  s.  32 ;  45  &  46  V.  u.  50,  ».  94  (2)  (3). 

887 


§  §    1296 — 1300.  ]       COUNTY  PALATINE  CT. — FRIENDLY  SOCIETIES  ACT. 

court  may,  moreover,  examine  any  person  compelled  to  attend,  and 
also  any  person  in  court,  though  he  be  not  called  or  examined  by  any 
party  to  the  petition  (/) ;  but  a  person  so  examined  by  a  judge  may  be 
cross-examined  by  either  the  petitioner,  or  the  respondent,  or  both  (g). 

§  1297.  The  Act  of  13  &  14  V.  c.  43,  contains  provisions  for  the 
purpose  of  compelling  witnesses,  who  live  out  of  the  jurisdiction,  to 
attend  either  before  the  Court  of  Chancery  of  the  County  Palatine  of 
Lancaster,  or  before  the  registrar  of  that  court  as  well  in  his  capacity 
of  examiner  as  in  that  of  master,  or  before  any  commissioners 
appointed  by  that  court  for  the  examination  of  witnesses  (h). 

§  1298.  The  Irish  Land  Commission  have  all  the  powers  vested  in 
the  Chancery  Division  of  the  High  Court  of  Justice  in  Ireland  for 
enforcing  the  attendance  of  witnesses  after  a  tender  of  their  expenses, 
the  examination  of  witnesses  orally  or  by  affidavit,  the  production  of 
documents,  the  issuing  commissions  for  the  examination  of  witnesses, 
and  the  punishing  of  people  refusing  to  give  evidence  or  to  produce 
documents,  or  otherwise  guilty  of  contempt  in  open  court  (i). 

§  1299.  The  person  or  persons  appointed  by  the  Secretary  of  State 
to  hold  an  investigation  of  an  accident  in  a  factory  or  workshop  under 
the  Factory  and  Workshop  Act,  1901  (fe),  may  summon  and  examine 
witnesses  on  oath,  and  require  the  production  of  documents,  and  any 
person  who  without  reasonable  excuse  and  after  having  had  the 
expenses  to  which  he  is  entitled  under  the  Act  tendered  to  him,  fails 
to  comply  with  the  summons  or  requisition  is  liable  to  a  fine. 

§  1800.  Under  the  Friendly  Societies  Act,  1896  (0,  the  chief  or 
other  registrar,  to  whom  any  dispute  is  referred,  may  administer  oaths 
and  may  require  the  attendance  of  all  parties  concerned  and  of 
witnesses,  and  the  production  of  all  books  and  documents  relating  to 

(/)  Id. 

{g)  Id.     The  form  of  an  order  on  a  witness  to  attend  may,  it  is  suggested,  be 
as  follows  : — "  Court  for  the  Trial  of  an  Election  Petition  {_or  of  a 
Municipal  Election  Petition]  for  [Title] 

the  day  of 

To  A.  B.  [describe  the  person'].  You  are  hereby  required  to  attend  before  the  above 
court  at  [place]  on  the  day  of  ,  at  the  hour  of  [or,  forthwith]  to 

be  examined  as  a  witness  in  the  matter  of  the  said  petition,  and  to  attend  the  said 
court  until  your  examination  shall  have  been  completed.  As  witness  my  hand, 
M.  N.,  judge  of  the  said  court  [or  A.  B.,  the  barrister  to  whom  the  trial  of  the  said 
petition  is  assigned]."  On  the  subject  generally,  see  L.  E.  4  C.  P.  781;  L.  B.  7 
C.  P.  677. 

(h)  See  sections  17  and  18. 

(i)  44  &  45  V.  u.  49,  ».  48  (3). 

(k)  1  Edw.  7,  u.  22,  s.  22. 

(l)  59  &  60  V.  c.  25. 
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the  matter  in  question  (w).  A  person  who  refuses  to  attend  or  to 
produce  any  documents  or  to  give  evidence  is  guilty  of  an  offence  under 
the  Act  (n). 

§  1302.  Under  the  Land  Transfer  Act,  1875,  the  registrar,  or  any 
of  his  officers,  "  authorised  by  him  in  writing,"  may  administer  oaths, 
and  "  by  summons  under  the  seal  of  the  office  "  may  require  the 
attendance  of  witnesses,  and  the  production  of  documents;  and  if  any 
person,  after  the  delivery  to  him  of  such  summons,  and  the  payment 
or  tender  of  his  reasonable  charges,  wilfully  neglects  or  refuses  to 
attend,  or  produce  documents,  or  give  evidence,  he  is  liable  to  a 
penalty  not  exceeding  £20,  to  be  recovered  on  summary  conviction  (o). 

§  1309.  Besides  the  power  for  compelling  the  actual  attendance  of 
witnesses  before  a  court  at  the  trial  or  hearing  which  have  now  been 
considered,  various  powers  also  exist  under  which  certain  courts  may 
grant  commissions  to  take  the  evidence  of  witnesses,  and  may  enforce 
the  attendance  of  the  witnesses  desired  to  be  examined  and  the  pro- 
duction by  them  in  evidence  of  any  documents  which  it  may  be 
desired  to  have  in  evidence. 

§  1310.  It  has  been  stated  in  a  former  part  of  this  work  (p),  that 
under  the  provisions  of  the  Acts  of  1  W.  4,  c.  22,  and  3  &  4  V.  c.  105, 
s.'  66,  the  judges  of  the  High  Court,  whether  in  England  or  in  Ireland, 
are  respectively  authorised  to  grant  writs  of  mandamus  or  commissions 
to  the  judges  of  the  colonies,  and  of  other  places  under  his  Majesty's 
dominion,  empowering  them  to  examine  witnesses  in  certain  cases; 
and  section  2  of  the  former,  and  section  67  of  the  latter  Act,  respec- 
tively provide,  that  whenever  any  such  writ  or  commission  shall  issue, 
"  the  judge  or  judges,  to  whom  the  same  shall  be  directed,  shall  have 
the  like  power  to  compel  and  enforce  the  attendance  and  examination 
of  witnesses,  as  the  court,  whereof  they  are  judges,  does  or  may 
possess  for  that  purpose  in  causes  or  suits  depending  in  such  court." 

§  1311.  It  has  further  been  shown  (g),  that  the  judges  of 
the  High  Court  may,  under  Order  XXXVII.  rr.  5  and  7,  order 
witnesses  to  be  examined,   or  to    produce    documents  (r),  before  any 

(m)  Section  68  (4). 

(n)  Section  84. 

(o)  38  &  39  V.  c.  87,  sa.  109,  110. 

(p)  Ante,  §§  500—505. 

(S)  Ante,  §  506. 

(r)  An  order  will  not  be  made  under  rule  7  against  a  person  not  a  party  before 
trial  except  for  the  purpose  of  a  particular  motion  or  proceeding  :  Elder  v.  Carter, 
(1890)  25  Q.  B.  D.  194;  59  L.  J.  Q.  B.  281;  O'Shea  v.  Wood,  [1891]  P.  237,  286; 
60  L.  J.  P.  83;  Central  News  Co.  v.  Eastern  Telegraph  Co.,  (1884)  53  L.  J.  Q.  B. 
236;  Straker  v.  Reynolds,  (1889)  22  Q.  B.  D.  262;  58  L.  J.  Q.  B.  180. 
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officer  of  the  court,  or  other  person  appointed,  and  at  any  place ;  and 
under  rule  8,  the  wilful  disobedience  of  any  such  order  is  deemed  % 
contempt  of  court.  Eule  9  provides  that  any  person  whose  attend- 
ance shall  be  so  required  shall  be  entitled  to  the  like  conduct-money, 
and  payment  for  expenses,  and  loss  of  time,  as  upon  attendance  at  a 
trial;  and,  by  virtue  of  rule  7,  no  person  can  be  compelled  to  produce 
under  any  such  order  any  document  that  he  would  not  be  compellable 
to  produce  at  the  hearing  or  trial.  Under  rule  17  the  examiner  may, 
and  if  need  be,  shall  make  a  special  report  to  the  court  touching  such 
examination,  and  the  conduct  or  absence  of  any  witness  or  othei 
perfeon  thereon;  and  the  court  or  a  judge  may  direct  such  proceedings, 
and  make  such  order  as,  upon  the  report,  they  or  he  may  thiiik  just. 
When  an  inquiry  respecting  the  amount  of  unliquidated  damages  is 
directed  to  be  had  before  an  officer  of  the  court,  "  the  attendance  of 
witnesses,  and  the  production  of  documents  before  such  officer  may  be 
compelled  by  subpoena  "  (s). 

§  1312.  An  Act  was  passed  in  the  year  1843  it),  which — after 
reciting  that  ' '  there  are  at  present  no  means  of  compelling  the  attend- 
ance of  persons  to  be  examined  under  any  commission  for  the  exami- 
nation of  witnesses  issued  by  the  courts  of  law  or  equity  in  England 
or  Ireland,  or  by  the  courts  of  law  in  Scotland,  to  be  executed  in  a 
part  of  the  realm  subject  to  different  laws  from  that  in  which  such 
commissions  are  issued,  and  great  inconvenience  may  arise  by  reason 
thereof  " — enacts  in  section  5,  that  "  if  any  person,  after  being  served 
with  a  written  notice  to  attend  any  commissioner  or  commissioners 
appointed  to  execute  any  such  commission  for  the  examination  of 
witnesses  as  aforesaid  (such  notice  being  signed  by  the  commissioner 
or  commissioners,  and  specifying  the  time  and  place  of  attendance), 
shall  refuse  or  fail  to  appear  and  be  examined  under  such  commission, 
such  refusal  or  failure  to  appear  shall  be  certified  by  such  commis- 
sioner or  commissioners ;  and  it  shall  thereupon  be  competent,  to  or  on 
behalf  of  any  party  suing  out  such  commission,  to  apply  to  any  of  the 
superior  courts  of  law  in  that  part  of  the  kingdom  within  which  such 
commission  is  to  be  executed,  or  any  one  of  the  judges  of  such  courts, 
for  a  rule  or  order  to  compel  the  person  or  persons  so  refusing  or  failing 
as  aforesaid  (it),  to  appear  before  such  commissioner  or  commissioners, 
and  to  be  examined  under  such  commission ;  and  it  shall  be  lawful  for 
the  court  or  judge  to  whom  such  application  shall  be  made,  by  rule  or 
order  to  command  the  attendance  and  examination  of  any  person  to 
be  named,  or  the  production  of  any  writings  or  documents  to  be  men- 
Is)  Order  XXXVI.  r.  57. 
(t)  6  &  7  V.  c.  82. 

(a)  Under  this  enactment  there  is  no  power  to  make  an  order  on  persons  not 
parties  to  produce  documents  otherwise  than  as  ancillary  to  the  examination  of 
such  persons  as  witnesses  : — not  by  way  of  discovery  of  documents.  See  Btirchard  v. 
Macfarlane,  [1891]  2  Q.  B.  241;  60  L.  J.  Q.  B.  587. 
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tioned,  in  such  rule  or  order."  Section  6  further  enacts,  that  "  upon 
the  service  of  such  rule  or  order  upon  the  person  named  therein,  if 
he  or  she  shall  not  appear  before  such  commissioner  or  commis- 
sioners as  aforesaid  for  examination,  or  to  produce  the  writings  or 
documents  mentioned  in  such  rule  or  order,  the  disobedience  to  such 
rule  or  order  shall,  if  the  same  shall  happen  in  England  or  in  Ireland, 
render  the  person  disobeying  subject  and  liable  to  such  pains  and 
penalties  as  he  or  she  would  be  subject  and  liable  to  by  reason  of 
disobedience  to  a  writ  of  subpcena  in  England  or  in  Ireland ;  and  if 
such  disobedience  shall  happen  in  Scotland,  it  shall  be  competent  to 
the  Lord  Ordinary  on  the  bills,  upon  an  application  made  to  him,  by 
or  on  behalf  of  any  party  suing  out  such  commission,  and  upon  proof 
of  such  disobedience  made  before  him,  to  direct  the  issue  of  letters  of 
second  diligence,  according  to  the  forms  of  the  law  of  Scotland,  to  be 
used  against  the  person  disobeying  such  rule  or  order. ' '  Section  7 
then  provides,  that  "  every  person,  whose  attendance  shall  be  so 
required,  shall  be  entitled  to  the  like  conduct-money  and  payment  of 
expenses  and  for  loss  of  time,  as  for  and  upon  attendance  at  any  trial 
in  a  court  of  law ;  and  that  no  person  shall  be  compelled  to  produce 
under  such  rule  or  order  any  writing  or  other  document,  that  he  or 
she  would  not  be  compellable  to  produce  at  a  trial,  nor  to  attend  on 
more  than  two  consecutive  days,  to  be  named  in  such  rule  or  order." 

§  1313.  In  1856,  the  Foreign  Tribunals  Evidence  Act.  1856  (v), 
was  passed,  the  object  of  which  was  to  afford  facilities  for  taking 
evidence  in  his  Majesty's  dominions, — not  indeed  in  reference  to  all 
proceedings,  criminal  (x)  as  well  as  civil,  which  may  be  pending  before 
foreign  tribunals, — but  in  relation  exclusively  to  civil  and  commercial 
matters.  For  this  purpose  the  statute  authorises  the  judges  of  certain 
superior  courts  in  England,  Ireland,  Scotland,  and  the  colonies,  on 
application  being  made  to  them  on  behalf  of  any  foreign  court,  "  before 
which  any  civil  or  commercial  matter  is  pending,"  to  order  any  wit- 
nesses within  the  jurisdiction  of  their  respective  courts  to  attend 
before,  and  to  be  examined  by,  such  persons  as  shall  be  named  in  the 
order;  and  the  examiners  are  empowered  to  administer  all  necessary 
oaths.  The  Act  further  provides,  that  the  witnesses,  as  at  an  ordi- 
nary trial,  shall  be  entitled  to  conduct-money,  and  shall  be  protected 
from  answering  criminatory  questions,  and  from  producing  documents 
which  they  are  privileged  to  withhold.  The  evidence  taken  in  pursu- 
ance of  this  Act,  for  the  purposes  of  a  foreign  action,  need  not  be 
limited  to  what  is  admissible  according  to  the  English  laws  of  evi- 
dence (y).      The    above    Act    is,  by    the    Extradition    Act,   1870   («), 

(v)  19  &  20  V.  c.  113. 

{x)  As  to  criminal  proceedings,  see  post,  §  1315. 
(y)  Disilla  v.  Fells  &  Co.,  (1879)  40  L.  T.  423. 
(z)  33  &  34  V.  c.  52. 
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extended  to  proceedings  for  any  criminal  matter  which  are  not  of  a 
political  character,  which  may  be  pending  before  a  foreign  court. 
Where  an  order  had  been  made  under  this  Act  for  the  examination 
of  a  witness  and  the  production  of  documents  by  him,  and  it  was 
sought  to  attach  him  for  refusing  to  produce  material  documents  of 
which  he  had  actual  possession,  custody,  and  control,  only  in  the 
character  of  servant  to  a  master,  who  was  not  a  party  to  the  proceed- 
ings, and  the  witness  swore  as  his  reason  for  not  producing  them  that 
in  his  opinion'  if  he  were  to  produce  them  he  would  violate  his  duty 
towards  his  master,  the  court  not  being  satisfied  that  the  production 
of  the  documents  would  not  be  a  violation  of  the  witness's  duty  to 
his  master,  refused  to  attach  him,  although  he  had  not  been  expressly 
forbidden  by  his  master  to  produce  them,  and  had  not  asked  and 
declined  to  ask  for  his  master's  permission  to  do  so  (a). 

§  1314.  In  1859  the  Evidence  by  Commission  Act  was  passed  (b), 
which, — after  reciting  that  it  is  expedient  to  afford  facilities  "for 
taking  evidence  in,  or  in  relation  to,  actions,  suits,  and  proceedings 
pending  before  tribunals  in  her  Majesty's  dominions,  in  places  in 
such  dominions  out  of  the  jurisdiction  of  such  tribunals," — goes  on 
to  enact,  in  substance,  that  whenever  any  court  in  her  Majesty's 
dominions  shall  have  authorised,  by  commission,  order,  or  other 
process,  the  obtaining  of  the  testimony  of  any  witness  out  of  its  juris- 
diction, in  or  in  relation  to  any  action,  suit,  or  proceeding  pending 
in  such  court,  certain  superior  judges  enumerated  in  the  Act  shall 
be  empowered, — provided  the  witness  be  living  within  their  jurisdic 
tion, — to  command  his  attendance  before  the  appointed  commis- 
sioners, to  order  his  examination,  and  to  give  all  other  necessary 
directions  on  the  subject  (c).  The  witness,  as  in  the  two  preceding 
Acts,  may  claim  the  payment  of  his  charges,  and  the  usual  protection 
with  respect  to  the  answering  of  questions  and  the  production  of 
papers. 

§  1315.  The  Evidence  by  Commission  Act,  1885  (d),  in  any  pro- 
ceedings to  which  the  Evidence  by  Commission  Act,  1859,  applies, 
enables  any  Indian  or   Colonial  court,  or   judge,  to  whom    the    com- 

(a)  Eccles  v.  Louisville,  etc.,  Ry.,  [1912]  1  K.  B.  135;  81  L.  J.  K.  B  445.  It 
would  seem  from  the  manner  in  which  the  majority  of  the  court  (Vaughan  Williams 
and  Buckley,  L.JJ.)  dealt  with  the  decisions  upon  subpoenas  duces  tecum  that  they 
desired  to  leave  open  the  question  whether  and  how  far  such  decisions  are  governing 
authorities  under  this  Act.  Kennedy,  L.J.,  who  dissented,  treated  them  as  applic- 
able. It  is  thought  that  considerations  applicable  to  either  procedure  are  suffi- 
ciently common  to  both  to  render  Eccles'  Case  an  authority  applicable  to  subpoenas 
duces  tecum,  and  the  cases  decided  as  to  subpoenas  duces  tecum  applicable  to  examina- 
tions under  this  Act.     As  to  the  decisions  on  subpoenas  duces  tecum,  see  ante,  §  1240. 

(o)  22  V.  u.  20. 

(c)  See  Campbell  v.  Att.-Oen.,  (1867)  L.  R.  2  Ch.  571;  36  L    J    Oh    fiflO 

(d)  48  &  49  V.  c.  74.  '     '        ' 
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mission,  &c.,  is  addressed,  to  nominate,  in  civil  cases,  a  fit  person  (e), 
and,  in  criminal  cases,  a  judge  or  magistrate  (/),  to  take  the  exam- 
ination of  the  required  witness.  The  provisions  of  the  Evidence  by 
Commission  Act,  1859,  are  to  apply  to  proceedings  under  the  Act  of 
1885  {g),  and  under  both  Acts  there  is  a  power  to  make  rules. 

§  1315a.  County  Court  judges  possess  the  power  of  ordering  the 
examination  of  witnesses  out  of  court,  but  only  in  England  or 
Wales  (h),  except  in  cases  where  the  court  is  exercising  a  bank- 
ruptcy jurisdiction  when  the  power  extends  to  the  ordering  a  commis- 
sion abroad  («').  An  order  for  the  examination  of  witnesses  abroad 
can  be  made  by  the  Mayor's  Court  of  London  (fc),  and  by  an  official 
referee  to  whom  an  action  has  been  referred  (l).  An  order  can  also 
be  made  where  a  dispute  has  been  compulsorily  referred  to  arbitration 
under  section  192  of  the  Companies  (Consolidation)  Act,  1908  (m), 
but  not  where  parties  have  agreed  .to  refer  their  disputes  to  arbitra- 
tion, no  action  having  been  brought.  In  the  latter  case  neither  the 
arbitrator  nor  a  judge  has  any  power  to  make  such  an  order  (n) ;  the 
court  will  not  assist  "  a  mere  domestic  forum  "  (o). 

§  1316.  The  Indictable  Offences  Act,  1848  (p),  and  the  Summary 
Jurisdiction  Act,  1848  (q),  contain  clauses  regulating,  in  two  large 
classes  of  cases,  the  mode  of  enforcing  the  attendance  of  witnesses 
before  Justices  of  the  Peace.  The  first-named  Act, — which  was 
passed  to  facilitate  the  performance  of  duties  by  magistrates  out  of 
session  with  respect  to  persons  charged  with  indictable  offences, — 
enacts,  in  section  16,  that  "if  it  shall  be  made  to  appear  to  any 
justice  of  the  peace  by  the  oath  or  affirmation  of  any  credible  person, 
that  any  person  within  the  jurisdiction  of  such  justice  is  likely  to  give 
material  evidence  for  the  prosecution,  and  will  not  voluntarily  appear 
for  the  purpose  of  being  examined  as  a  witness  at  the  time  and  place 
appointed  for  the  examination  of  the  witnesses  against  the  accused, 
such  justice  may  and  is  hereby  required  to  issue  his  summons  (r)  to 
such  person,  under  his  hand  and  seal,  requiring  him  to  be  and  appear 

(e)  Section  2. 
(/)  Section  3. 
(3)  Section  4. 

(h)  County  Court  Eules,  Ord.  XVIII.,  rr.  18-32. 
(t)  5  &  6  G.  5,  c.  59,  s.  109  (5). 

(k)  The  Mayor's  Court  of  London  Procedure  Act,  1857  (20  &  21  V.  u.  157),  a.  26. 
(J)  Hayward  v.  Mutual  Reserve  Association,  [1891]  2  Q.  B.  236. 
(m)8  Edw.  7,  c.  69;  Be  Mysore  West  Gold  Co.,  (1889)  42  Ch.  D.  535;  58  L.  J. 
Ch.  731. 

(n)  Re  Shaw  and  Ronaldson,  [1892]  1  q.  B.  91 ;  61  L.  J.  Q.  B.  141. 

(0)  Per  Chitty,  J.,  in  Re  Mysore  West  Gold  Co.,  supra. 

(p)  11  &  12  V.  c.  42. 

iq)  11  &  12  V.  0.  48. 

(r)  See  form  in  Sch.  to  Act,  L.  1. 
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at  a  time  and  place  mentioned  in  such  summons  before  the  said 
justice,  or  before  such  other  justice  or  justices  of  the  peace  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or  place,  as  shall 
then  be  there,  to  testify  what  he  shall  know  concerning  the  charge 
made  against  such  accused  party;  and  if  any  person  so  summoned 
shall  neglect  or  refuse  to  appear  at  the  time  and  place  appointed  by 
the  said  summons,  and  no  just  excuse  shall  be  offered  for  such  neglect 
or  refusal,  then  (after  proof  upon  oath  or  affirmation  of  such  sum- 
mons having  been  served  upon  such  person,  either  personally  or  by 
leaving  the  same  for  him  with  some  person  at  his  last  or  most  usual 
place  of  abode)  it  shall  be  lawful  for  the  justice  or  justices,  before 
whom  such  person  should  have  appeared,  to  issue  a  warrant  (s)  under 
his  or  their  hands  and  seals,  to  bring  and  have  such  person  at  a  time 
and  place  to  be  therein  mentioned  before  the  justice  who  issued  the 
said  summons,  or  before  such  other  justice  or  justices  of  the  peace 
for  the  same  county,  riding,  division,  liberty,  city,  borough,  or  plac^, 
as  shall  then  be  there,  to  testify  as  aforesaid,  and  which  said  warrant 
may,  if  necessary,  be  backed  as  hereinbefore  is  mentioned  (i),  in  order 
to  its  being  executed  out  of  the  jurisdiction  of  the  justice  who  shall 
have  issued  the  same ;  or  if  such  justice  shall  be  satisfied  by  evidence 
upon  oath  or  affirmation  that  it  is  probable  that  such  person  will  nob 
'  attend  to  give  evidence  without  being  compelled  so  to  do,  then, 
instead  of  issuing  such  summons,  it  shall  be  lawful  for  him  to  issue 
his  warrant  (u)  in  the  first  instance,  and  which,  if  necessary,  may  be 
backed  as  aforesaid  (v) ;  and  if  on  the  appearance  of  such  person  so 
summoned  before  the  said  last-mentioned  justice  or  justices,  either 
in  obedience  to  the  said  summons,  or  upon  being  brought  before  him 
or  them  by  virtue  of  the  said  warrant,  such  person  shall  refuse  to  be 
exajnined  upon  oath  or  affirmation  concerning  the  premises,  or  shall 
refuse  to  take  such  oath  or  affirmation,  or,  having  taken  such  oath 
or  affirmation,  shall  refuse  to  answer  such  questions  concerning  the 
premises  as  shall  then  be  put  to  him,  without  offering  any  just  excuse 
for  such  refusal,  any  justice  of  the  peace  then  present,  and  having 
there  jurisdiction,  may  by  warrant  (x)  under  his  hand  and  seal  commit 
the  person  so  refusing  to  the  common  gaol  or  house  of  correction  for 
the  county,  riding,  liberty,  city,  borough,  or  place,  where  such  person 
so  refusing  shall  then  be,  there  to  remain  and  be  imprisoned  for  any 
time  not  exceeding  seven  days,  unless  he  shall  in  the  meantime  con- 
sent to  be  examined  and  to  answer  concerning  the  premises." 

§  1317.  The  Act  of  11  &  12  V.,  c.  43,— which,  subject  to  a  few 

(«)  See  id.  L.  2. 

(t)  As  to  the  backing  of  these  warrants,  see  post,  §  1318. 

(u)  See  form  in  Sch.  to  Act,  L.  3. 

(v)  See  post,  §  1318. 

(x)  See  form  in  Sch.  to  Act,  L.  4. 
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exceptions  to  be  presently  mentioned  (y),  relates  to  summary  convic- 
tions and  orders  by  justices  out  of  sessions, — contains,  in  section  7, 
similar  provisions  for  enforcing  the  attendance  of  witnesses;  except- 
ing only  that,  before  the  justice  can-  issue  his  warrant  for  the  appre- 
hension of  a  witness  who  has  disobeyed  a  summons,  proof  upon  oath 
or  affirmation  must  be  given  that  "  a  reasonable  sum  was  paid  or 
tendered  to  the  witness  for  his  costs  and  expenses  in  that  behalf." 

§  1317a.  The  Criminal  Justice  Administration  Act,  1914  (z), 
enacts  that  these  sections  referred  to  in  the  last  two  paragraphs  "  shall 
be  deemed  to  include  the  power  to  summon  and  require  a  witness  to 
produce  to  such  court  books,  plans,  papers,  documents,  articles, 
goods,  and  things  likely  to  be  material  evidence  on  the  hearing  of  any 
charge,  information,  or  complaint,  and  the  provisions  of  those  sections 
relating,  to  the  neglect  or  refusal  of  a  witness,  withoutf  just  excuse, 
to  attend  to  give  evidence,  or  to  be  sworn,  or  to  give  evidence  shall 
apply  accordingly. 

§  1318.  If  the  witness  against  whom  any  warrant  shall  be  issued 
under  either  of  these  Acts  shall  not  be  found  within  the  jurisdiction 
of  the  justice  issuing  the  same,  or  "  if  he  shall  escape,  go  into,  reside, 
or  be,  or  be  supposed  or  suspected  to  be,  in  any  place  beyond  such 
jurisdiction,  whether  in  England,  Wales,  Ireland,  Scotland,  or  the 
Channel  Islands,  any  justice  or  other  officer,  within  whose  jurisdic- 
tion the  witness  shall  be,  or  be  supposed  to  be,  may,  "upon  proof 
alone  being  made  on  oath  of  the  handwriting  of  the  justice  issuing 
such  warrant,"  make  an  indorsement  (a)  on  the  same,  authorising 
its  execution  within  his  jurisdiction;  and  the  warrant  so  backed  may 
then  be  executed  as  if  it  had  originally  issued  in  such  last-mentioned 
place  (b). 

§  1318a.  Where  a  court  of  summary  jurisdiction  would  have  power 
to  issue  a  summons  to  a  witness,  provided  he  were  within  the  juris- 
diction, it  may  now,  though  the  witness  be  out  of  the  jurisdiction, 
still  issue  the  summons  if  the  witness  be  in  England ;  and  any  court 
of  summary  jurisdiction  for  the  place  in  which  the  witness  is  believed 
to  be,  may,  on  proof  on  oath  of  the  signature  of  the  summons,  indorse 
it;  and  the  witness,  on  being  served  with  the  summons  so  indorsed, 
and  being  paid  or  tendered  a  reasonable  sum  for  his  expenses,  must 
attend  the  court  on  pain  of  being  apprehended  (c). 


iy)  Post,  §  1319. 

(0)  4  &  5  G.  5,  c.  58,  3.  29. 

(a)  See  form  in  Sch.  K  to  11  &  12  V.  c.  42. 

(6)  11  and  12  V.  c.  42,  ss.  11—16;  11  &  12  V.  c.  43,  S3.  3,  7. 

(c)  42  &  43  V.  c.  49,  s.  36. 
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§  1319.  It  has  been  stated  just  above,  that  the  Summary  Jurisdic- 
tion Act,  1848,  does  not  apply  to  all  summary  convictions  and  orders. 
The  main  exceptions  are  pointed  out  in  section  35  of  the  Act,  as 
amended  by  the  Second  Schedule  of  the  Summary  Jurisdiction  Act, 
1879  (d),  and  consist  of  orders  of  removal;  orders  relating  to  lunatics; 
and  bastardy  orders  and  warrants.  With  respect,  however,  to  orders 
of  removal  and  bastardy  orders,  justices  may  enforce  the  attendance 
of  witnesses  by  summons  and  warrant  under  7  &  8  V.,  c.  101,  s.  70, 
which  enacts,  that,  "  in  any  proceedings  to  be  had  before  justices 
in  petty  or  special  sessions,  or  out  of  sessions,  under  the  provisions 
of  that  Act,  or  of  any  of  the  Acts  required  to  be  construed  as  one 
Act  therewith  (e)  if  any  party  to  such  proceedings  request  that  any 
person  be  summoned  to  appear  as  a  witness  in  such  proceedings,  it 
shall  be  lawful  for  any  justice  to  summon  such  person  to  appear  and 
give  evidence  upon  the  matter  of  such  proceedings ;  and  if  any  person 
so  summoned  neglect  or  refuse  to  appear  to  give  evidence  at  the  time 
and  place  appointed  in  such  summons,  and  if  proof  upon  oath  be  given 
of  personal  service  of  the  summons  upon  such  person,  and  that  the 
reasonable  expenses  of  attendance  were  paid  or  tendered  to  such 
person,  it  shall  be  lawful  for  such  justice,  by  ivairrani  under  his  hand 
and  seal,  to  require  such  person  to  be  brought  before  him,  or  any 
justice  before  whom  such  proceedings  are  to  be  had ;  and  if  any 
person  coming  or  brought  before  any  such  justices  in  any  such  pro- 
ceedings refuse  to  give  evidence  thereon,  it  shall  be  lawful  for  such 
justices  to  commit  such  person  to  any  house  of  correction  within 
their  jurisdiction,  there  to  remain  without  bail  or  mainprize  for  any 
time  not  exceeding  fourteen  days,  or  until  such  person  shall  sooner 
subniit  himself  to  be  examined;  and,  in  case  of  such  submission,  the 
order  of  any  such  justice  shall  be  a  sufficient  warrant  for  the  discharge 
of  such  person." 

§  1320.  The  present  Lunacy  Acts  also  contain  a  clause  enabling 
a  "judicial  authority"  acting  under  the  Acts  to  enforce  the  attend- 
ance of  witnesses  (/).  The  attendance  of  persons  to  give  evidence 
before  Masters  in  Lunacy  may,  in  the  matter  of  any  lunatic,  be  en- 
forced by  summons ;  and  every  person  so  summoned  is  bound  to  attend 
as  required  by  the  summons  (g). 

§  1322.  Notwithstanding  the  general  language  of  the  Acts  which 
empower  justices  to  compel  the  attendance  of  witnesses  by  summons 
and  warrant,  it  is  clear  that  they  can,  in  general,  only  exercise  this 

(d)  42  &  43  V.  c.  49. 

(c)  That  is,  5  &  6  V.  c.  67;  4  &  5  W.  4,  c.  76;  5  &  6  W    4,  c    69-  6  &  7  W    4, 
u.  96;  1  &  2  V.  c.  25,  s.  2;  7  W.  4  &  1  V.  c.  50;  and  2  &  3  V.  c.  84 
(/)    53  V.  ^.  5,  ».  9;  54  &  55  V.  u.  65,  Sch. 
(g)  53  V.  e.  5,  s.  114. 
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power  within  the  limits  of  their  own  jurisdiction;  and  therefore,  when- 
ever the  witness  lives  beyond  such  limits,  recourse  must  be  had, 
either  to  the  cumbrous  system  of  backed  warrants  (h),  or  at  least, 
of  backed  summonses  (i),  or  to  the  Central  Office  subpoena,  except 
in  the  very  few  instances  where,  as  in  the  Acts  relating  to  the 
excise  (fe)  and  customs  (I),  power  is  expressly  given  to  the  justices  to 
issue  process  beyond  their  jurisdiction. 

§  1324.  Several  Acts  of  Parliament  give  to  boards,  commissioners, 
inspectors,  sheriffs,  and  other  officers,  more  or  less  stringent  powers 
to  enforce  the  attendance  of  witnesses  before  them.  Thus,  whenever 
it  is  necessary  for  the  Board  of  Customs,  or  their  officers,  to  institute 
an  inquiry  relating  to  any  business  under  their  management,  they 
are  empowered  to  summon  any  person  required  as  a  witness  to  appear 
before  them  and  to  give  evidence  on  oath;  and  if  such  person,  having 
his  reasonable  expenses  tendered  to  him,  refuses  to  attend,  or  other- 
wise misbehaves,  he  renders  himself  hable  to  a  penalty  of  five 
pounds  (m).  The  Ministry  of  Health,  in  whom  all  the  powers  of  the 
late  English  Poor  Law  Board  are  now  vested  (n),  the  Local  Govern- 
ment Board  for  Ireland  (o),  who  now  represent  the  late  Irish  Poor 
Law  Commissioners,  and  the  General  Prisons  Board  for  Ireland,  and 
the  inspectors  respectively  appointed  by  these  bodies,  may  summon 
any  person  for  the  purpose  of  being  examined  upon  any  matter  under 
their  control,  or  of  producing  or  verifying  any  document  relating  to 
such  matter;  and  in  the  event  of  such  person  disobeying  such  sum- 
mons, or  refusing  to  give  evidence,  or  wilfully  altering,  suppressing, 
concealing,  destroying,  or  refusing  to  produce,  any  such  document, 
he  shall  be  deemed  guilty  of  misdemeanour :  Provided  always,  that 
no  person  shall  be  required  to  ti'avel  more  than  ten  miles  in  England, 
or  twenty  miles  in  Ireland,  from  his  place  of  abode ;  and  if  he  be 
summoned  by  an  English  inspector,  he  shall  be  allowed  his 
expenses  (p).  The  commissioners  and  inspectors  under  the  Charitable 
Trusts  Acts  of  1853  and  1855  (g),  the  Charity  Commissioners,  and 
Assistant  Charity  Commissioners,  who  now  exercise  the  powers  (r) 
originally    conferred    on    the    Commissioners    and    Assistant   Commi'^- 

(^i)  Ante,  §  1318. 

(i)   Ante,  §  1318a. 

(fc)  7  &  8  G.  4,  c.  53,  e.  74,  empowers  the  commissionera  of  excise,  the  justices, 
and  the  commissioners  of  appeal,  to  sumaion  any  witness,  "  in  whatever  part  of  the 
United  Kingdom  he  may  reside  or  be." 

(l)   39  &  40  V.  c.  36,  s.  227. 

{m)39  &  40  V.  c.  36,  ss.  36,  37. 

(n)  34  &  35  V.  ^.  70,  s.  2 ;  9  &  10  G.  5,  c.  21. 

(o)  35  &  36  V.  c.  69,  s.  5. 

(p)  10  &  11  V.  c.  109,  ss.  11,  21,  26;  10  &  11  V.  c.  90,  ss.  19,  20 ;  14  &  15  V. 
c.  68,  ss.  16,  17 ;  40  &  41  V.  c.  49,  e.  11. 

(9)  See  and  compare  16  &  17  V.  c.  137,  ss.  10—14,  and  18  &  19  V.  c.  124,  ss.  6—9. 

(r)  37  &  38  V.  c.  87,  s.  1. 
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sioners  under  the  Endowed  Schools  Act,  1869  (s),  and  the  inspectors 
and  courts  holding  investigations  under  the  Regulation  of  Railwaj's 
Act,  1871  (t),  possess  somewhat  similar  powers  for  enforcing  the 
attendance  of  particular  witnesses.  The  Special  Commissioners  for 
Irish  Fisheries  are  intrusted  with  very  peculiar  powers;  and  for  the 
purpose  of  enforcing  the  attendance  of  witnesses,  and  the  produc- 
tion of  deeds,  books,  papers,  and  documents,  they  have  all  such  rights 
as  the  judges  of  the  King's  Bench  in  Ireland  have  for  the  like 
purposes  (m). 

§  1325.  Again,  the  Board  of  Agriculture,  or  any  officer  of  the 
Board  for  the  time  being  assigned  for  that  purpose,  may,  by  sum- 
mons, under  the  seal  of  the  Board,  or  under  the  hand  of  such  officer, 
require  the  attendance  of  witnesses  before  themselves,  or  if  the 
summons  be  under  seal,  before  the  valuer;  and  every  such  witness, 
in  case  of  disobedience,  or  other  misconduct  in  refusing  to  be  sworn 
or  to  give  evidence,  is  liable  to  a  penalty  not  exceeding  ten  pounds, 
to  be  levied  and  recovered  before  two  justices  of  the  county  in  which 
the  land  to  be  inclosed  is  situate;  and  he  will  also  be  deemed  guilty 
of  misdemeanour;  but  he  must  be  paid  or  tendered  the  reasonable 
charges  of  his  attendance,  and  he  need  not  travel  above  ten  miles 
from  the  place  of  his  abode  (v).  So,  when  landowners  refuse  to  treat 
with  commissioners  of  sewers,  these  last  may  issue  their  warrants  to 
the  sheriff  to  empanel  a  compensation  jury  to  attend  the  sessions; 
and,  thereupon,  the  Clerk  of  the  Peace,  or  his  deputy,  shall  summon 
all  such  persons  as  shall  be  thought  necessary  to  be  examined  as 
witnesses,  who,  if  they  do  not  appear,  or  if  they  refuse  to  be  sworn 
or  to  be  examined,  without  lawful  excuse  to  be  allowed  by  the  sessions, 
shall  forfeit  a  sum  not  exceeding  five  pounds  for  every  such  offence  (x). 
So,  under  the  Preliminary  Inquiries  Act,  1851,  the  inspectors 
appointed  by  the  Lords  Commissioners  of  the  Admiralty  are  em- 
powered to  summon  any  persons,  whose  evidence  in  their  judgment 
shall  be  material;  and  if  such  persons  wilfully  neglect  or  refuse  to 
attend  in  pursuance  of  such  summons,  or  to  produce  such  documents 
as  they  may  under  the  Act  be  required  to  produce,  they  become 
liable  to  a  penalty  not  exceeding  five  pounds  (y).  So,  every  inspeckir 
appointed  under  the  Merchant  Shipping  Act,  1894,  may,  by  summons 
under  his  hand,  require  the  attendance  of  witnesses  before  him;  and 
every  person  who   refuses   to  obey   such   summons,   after  having  his 


is)  32  &  33  V.  c.  56,  a.  49. 
(i)  34  &  35  V.  c.  78,  ss.  4,  7,  11,  15. 

(u)  26  &  27  V.  c.  114,  s.  38;  amended  by  32  &  33  V.  u.  92. 
(c)  8  &  9  V.  c.  118,  as.  9,  39,  40,  159,  164 ;  62  &  63  V.  .;.  30,  ss.  2,  11. 
(s)  3  &  4  W.  4,  c.  22,  S3.  26,  27.      S.  29  provides  by  whom  the  costs  of  the  wit- 
nesses are  to  be  paid.    See  4  &  5  V.  c.  46,  ss.  13,  14. 
iy)  14  &  16  V.  u.  49,  ss.  4,  5. 
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expenses  tendered  to  him,  becomes  liable  to  a  penalty  not  exceeding 
ten  pounds  (a). 

§  1326.  Commissioners,  authorised  to  inquire  into  the  existence 
of  corrupt  practices  at  elections  for  members  of  Parliament,  may, 
by  a  summons  under  their  hands  and  seals,  or  under  the  hand  and 
seal  of  one  of  them,  require  the  attendance  of  witnesses,  and  the 
production  of  such  books,  papers,  deeds,  and  writings  as  they  may 
deem  necessary  (a) ;  and  if  any  such  summons  be  disobeyed,  the 
commissioners  may  certify  the  default  to  one  of  the  superior  courts, 
who  will  deal  with  the  offender  as  if  he  had  disobeyed  an  ordinary 
subpoena  (h). 

§  1330.  In  order  to  encourage  witnesses  to  come  forward  volun- 
tarily, they  are  not  only  protected  from  any  action  for  defamation 
with  respect  to  such  statements  as  they  may  make  in  the  course  of 
the  judicial  proceeding  (c) ;  but' — in  common  with  parties,  barristers, 
solicitors,  and,  in  short,  all  persons  who  have  that  relation  to  a  suit 
which  calls  for  their  attendance  (d), — they  are  (e)  protected  from 
arrest  upon  any  civil  process,  while  going  to  the  place  of  trial,  while 
attending  there  for  the  purposes  of  the  cause,  and  while  returning 
home  (/);  eundo,  morando,  et  redeundo  (g).  Arrest  on  civil  process, 
either  on  mesne  process  to  hold  to  bail,  or  by  way  of  execution  after 
judgment   (formerly   effected   by   the   old   writ   of   ca..    sa.)   has    been 


(2)  57  &  58  V.  c.  60,  38.  464,  465,  466,  729. 

(a)  15  &  16  V.  c.  57,  s.  8;  31  &  32  V.  c.  125,  ss.  15,  56. 

(b)  15  &  16  V.  c.  57,  a.  12. 

(c)  Seaman  v.  Netherclift,  (1876)  2  C.  P.  D.  53;  46  L.  J.  C.  P.  128;  Revis  v. 
Smith,  (1856)  18  C.  B.  126;  25  L.  J.  C.  P.  195;  107  E.  E.  236;  Henderson  v.  Broom- 
head,  (1859)  4  H.  &  N.  569;  28  L.  J.  Ex.  360;  118  E.  E.  618;  Kennedy  v.  Hilliard, 
(1859)  10  Ir.  C.  L.  E.  195;  Gildea  v.  Brien,  (1821)  id.  280;  Dawkins  v.  Ld.  Rokeby, 
(1875)  L.  E.  7  H.  L.  744;  45  L.  J.  Q.  B.  8;  Gojfin  v.  Donelly,  (1881)  6  Q.  B  D.  307; 
Barratt  v.  Kearns,  [1905]  1  K.  B.  504.  As  to  what  tribunals  confer  the  privilege,  see 
cases  above  cited;  Royal  Aquarium  v.  Parkinson,  [1892]  1  Q.  B.  431;  61  L.  J.  Q.  B. 
409;  and  cases  cited,  post,  §  1334.  The  privilege  extends  to  communications  made  to 
a  solicitor  for  the  purpose  of  preparing  the  witnesses  proof  for  trial  :  Watson  v.  Jones, 
[1905]  A.  C.  480;  74  L.  J.  P.  C.  151. 

id)  The  privilege  does  not  apply  to  a  solicitor's  clerk  attending  at  Judge's 
Chambers  :  Phillips  v.  Pound,  (1852)  7  Ex.  881;  21  L.  J.  Ex.  277. 

(e)  Gr.  Bv.  §  316,  slightly  as  to  six  lines. 

(/)  See  Cons.  Ord.  Ch.  1860,  Ord.  xlii.  r.  1,  which  provided,  that  "  officers  and 
attendants  upon  the  Court  of  Chancery,  suitors  and  witnesses,  are  to  have  privilege 
eundo,  redeundo,  et  morando,  for  their  necessary  attendance,  but  not  otherwise;  and 
when  any  of  them  are  arrested  at  such  times  of  necessary  attendance,  it  is  a  con- 
tempt of  court."  This  order  is  now  annulled  by  E.  S.  C,  1883,  and  no  rule  has  been 
substituted  for  it. 

(g)  Meekins  v.  Smith,  (1791)  1  H.  Bl.  636;  Walpole  v.  Alexander,  (1782)  3  Doug. 
45.  In  Ex  parte  Britten,  (1840)  1  Mont.  D.  &  D.  278;  9  L.  J.  Bk.  38,  the  husband 
of  a  petitioner,  who  accompanied  his  wife  to  the  Court  of  Eeview  to  attend  the  hearing 
of  the  petition,  was  held  to  be  privileged  from  arrest;  since,  being  liable  to  the  costs 
of  the  application,  he  had  such  a  relation  to  the  suit  as  fully  justified  his  attendance. 
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abolished,  and  this  makes  the  subject  of  far  less  importance  than  it 
formerly  was.  Still,  as  under  some  circumstances  a  power  of  arrest 
in  the  course  of  civil  process  still  exists,  the  law  by  which  it  is 
governed  cannot  properly  be  omitted.  The  service  of  a  subpoena  or 
other  process  is  not  necessary  in  order  to  afford  the  witness  this 
protection,  provided  he  has  consented  to  come  without  such  ser- 
vice (h),  and  actually  does  attend  in  good  faith  (?) ;  and  therefore,  the 
privilege  extends  to  a  witness  coming  from  abroad  without  a 
subpoena  (k).  In  determining  what  constitutes  a  reasonable  time  for 
going,  staying,  and  returning,  the  courts  are  disposed  to  be  liberal; 
and  provided  it  substantially  appears  that  there  has  been  no  improper 
loitering  or  deviation  from  the  way,  they  will  not  strictly  inquire 
whether  the  witness  or  other  privileged  party  went  as  quickly  as 
possible  and  by  the  nearest  route  (I). 

§  1331.  Thus  the  rule  of  protection  has  been  held  to  apply,  where 
a  witness,  two  hours  after  he  had  left  the  court',  was  arrested  about 
a  mile  off  in  the  direct  road  to  his  house  (ni) ;  where  a  defendant, 
who  had  attended  his  cause  in  the  morning,  went  to  a  tavern  near 
the  court  in  the  afternoon,  to  dine  with  his  attorney  and  witnesses  {nj; 
where  a  party  had  been  staying  for  some  days  at  a  coffee-house  near 
the  court,  waiting  for  the  trial  of  his  cause,  which  was  a  remanet, 
but  was  not  in  the  list  of  causes  for  the  day  on  which  the  arrest 
happened  (o) ;  where  a  party  attending  an  arbitration  was  arrested 
during  an  adjournment  of  the  reference  from  one  period  to  another 
of  the  same  day  (p) ;  where  a  witness,  in  a  cause  tried  on  Friday  after- 
noon, was  arrested  in  the  assize  town  on  Saturday  evening,  as  she 
was  entering  a  stage  coach  which  was  to  convey  her  home  (g) ;  where 
a  plaintiff,  on  leaving  court,  called  at  his  office  for  refreshment,  and 
then   on  his  way  home  went  to  his  tailor's,   in  whose   shop   he   was 


(;i)  Arding  v.  Flower,  (1800)  8  T.  E.  536;  Ex  parte  Byne,  (1813)  1  Ves.  &  B. 
320;  Rishton  v.  Nisbett,  (1834)  1  M.  &  Rob.  347.  But  see  Magimy  v.  Burt,  (1843) 
5  Q.  B.  393;  64  R.  E.  517. 

(i)  Meekins  v.  Smith,  (1834)  1  H.  Bl.  637 ;  Walpole  v.  Alexander,  (1782)  3 
Doug.  46. 

(k)  Walpole  v.  Alexander,  (1782)  3  Doug.  46;  JVorm  v.  Beach,  (1807)  2 
Johns.  294. 

(I)  Strong  v.  Dickenson,  fl836)  1  M.  &  W.  491;  5  L.  J.  Ex.  231;  Ricketts  v. 
Gurney,  (1819)  7  Price,  704;  Willingham  v.  Matthews,  (1815)  6  Taunt.  358;  In  re 
M'Kone,  (1841)  Ir.  Cir.  R.  65;  Smythe  v.  Banks,  (1797)  4  Dall.  329. 

{m)Selhy  v.  Hills,  (1832)  8  Bing.  166;  1  L.  J.  C.  P.  55;  34  R.  E.  667.  See 
Ex  parte  Clarke,  (1832)  2  Deac.  &  C.  99. 

(n)  Lightfoot  v.  Cameron,  (1776)  2  W.  Bl.  1113. 

(o)  Childerston  v.  Barrett,  (1809)  11  East,  439;  Hurst's  Case,  (1804)  4  Dall.  387. 

(p)  Ex  parte  Temple,  (1814)  2  V.  &  B.  395 ;  Ex  parte  Russell,  (1812)  1  Rose,  278. 

(q)  Holiday  v.  Pitt,  (1814)  2  Str.  986.  "There  she  was  directly  on  her  way 
home.  The  court  did  not  decide  that  she  might  not  have  been  arrested  at  the  assize 
town  on  Saturday  morning."    Per  Alderson,  B.,  in  Strong  v.  Dickenson,  supra. 

900 


WITNESS,    WHEN  PROTECTED    FROM  ARREST.       [§§    1331 — 1332. 

arrested  (r) ;  and  even  where  a  witness  from  abroad,  on  finding  that 
the  trial  was  postponed  till  the  next  sittings,  determined  to  wait  till 
it  came  on,  and  was  arrested  on  the  eighth  day  after  his  arrival  (s). 

§  1332.  On  the  other  hand,  where  a  witness  subpcenaed  out  of 
Chancery,  was  arrested  three  days  before  the  time  fixed  for  his  exam- 
ination, while  going  to  his  solicitor's  office  to  look  at  the  interroga- 
tories which  he  would  be  called  upon  to  answer  (t) ;  where  a  party 
having  come  from  the  country  to  town  to  attend  an  arbitration, 
remained,  after  an  adjournment  of  the  reference  sine  die,  till  the 
expiration  of  the  fourth  day  of  an  approaching  term,  in  the  expecta- 
tion of  a  motion  being  made  by  the  opposite  party  relative  to  the 
order  of  reference  (m)  ;  and  where  a  solicitor,  having  been  arrested 
during  the  afternoon  at  the  Auction  Mart'  Coffee  House,  swore  that, 
having  professional  business  in  several  causes  at  Westminster,  he 
went  into  the  City  on  his  way  to  the  courts,  but  omitted  to  state 
either  where  his  house  was,  or  when  he  left  home  (v) ; — in  all  these 
eases  the  courts  have  refused  to  discharge  the  party  out  of  custody. 
So,  though  it  seems  that  a  witness  who  comes  to  town  to  be  examined, 
is  protected  from  arrest  during  the  whole  time  that  he  bona  fide 
remains  there  for  the  purpose  of  giving  evidence  (x),  a  witness  living 
in  London  is  not  protected  in  the  interval  between  the  service  of  the 
subpoena  and  the  day  appointed  for  his  examination  (y).  Neither  can 
the  privilege  from  arrest  be  prolonged,  in  consequence  of  the  party's 
inability  to  return  home  for  want  of  pecuniary  means  (z),  though 
possibly,  if  the  detention  has  been  caused  by  illness,  the  court  will 
consider  this  circumstance  in  fixing  the  extent  of  the  protection  (a). 
In  one  case,  where  a  party  in  London,  being  summoned  to  attend  a 
reference  at  Exeter,  went,  three  days  before  the  time  of  meeting, 
with  his  attorney  to  Clifton,  where  his  wife. lived,  to  examine  docu- 
ments necessary  to  be  produced  before  the  arbitrator,  and  was 
arrested  on  the  second  day  before  he  had  completed  the  arrangement 
of  his  papers,  the  Courts  of  King's  Bench  and  Exchequer  pronounced 
opposite  decisions,  the  former  holding  that  he  was  not,  the  latter 
that  he  was,  privileged  from  arrest  (6). 

(r)  Pitt  V.  Coomes,  (1834)  5  B.  &  Ad.  1078;  LunUy  v. ,  (1833)  1  Cr.  &  M.  579; 

Ahearne  v.  M'Guire,  (1840)  2  Ir.  Eq.  R.  487;  Mahon  v.  Mahon,  (1840)  id.  440. 

(s)  Walpole  V.  Alexander,  (1782)  3  Doug.  45.  See,  also,  Persse  v.  Persse,  (185o) 
5  H.  L.  C.  671 ;  101  R.  R.  328. 

(t)  Gibbs  V.  PhilUpson,  (1829)  1  Russ.  &  Myl.  19 ;  8  L.  J.  Ch.  43. 

(u)  Spencer  v.  Newton,  (1837)  6  A.  &  B.  623;  6  L.  J.  K.  B.  119. 

(v)  Strong  v.  Dickenson,  (1836)  1  M.  &  W.  488.  See  Walsh  v.  Wilson,  (1861) 
1  Ir.  Ch.  R.  610. 

{x)  Gibbs  V.  Phillipsoti,  supra. 

(y)  Id. 

(z)  Spencer  v.  Newton,  supra. 

(a)  Id. 

(b)  Randall  v.  Gurney,  (1819)  3  B.  &  Aid.  252,  Abbott,  C.  J.  ;  diss. ;  Ricketts  v. 
Gurney,  (1819)  7  Price,  699,  per  Graham  and  Wood,  Ba.,  Garrow,  B.,  diss. 
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§§  1333 — 1334.]     WITNESS,  when  protected  from  arrest. 

§  1333.  It  would  seem  that,  in  general,  this  protection  extends 
only  to  persons  arrested  on  civil  process,  for  against  criminal  process 
home  itself  is  no  protection  (c).  An  attachment  for  contempt  in 
disobeying  an  order  of  the  court  made  on  a  solicitor,  is  not  regarded 
as  "civil  process,"  within  the  meaning  of  the  rule  (d),  though  an 
attachment  on  an  ordinary  suitor  for  non-payment  of  money  will  be 
viewed  in  that  light  (e).  Whether  a  warrant  of  commitment  issued 
out  of  a  County  Court  would  be  regarded  in  the  light  oi  a  criminal 
process,  so  as  to  justify  the  bailiff  in  arresting  a  witness,  is  a  ques- 
tion which,  after  discussion,  has  been  left  undecided  by  the  judges  (/). 
In  Ireland,  where  a  witness  for  the  Crown,  attending  at  the  Quarter 
Sessions,  was  arrested  under  a  writ  of  commission  of  rebellion,  the 
court  out  of  which  the  process  issued,  while  declining  to  express  any 
opinion  as  to  whether  this  writ  was  in  the  nature  of  a  criminal  pro- 
ceeding, discharged  the  witness  from  custody,  and  observed  that  it 
was  highly  essential  to  the  interests  of  the  public,  that  witnesses  in 
criminal  courts  of  justice  should  be  protected  and  encouraged  (g).  A 
witness  is  not  privileged  from  being  taken  by  his  bail,  even  during 
his  attendance  at  court,  for  this  is  not  an  arrest,  but  a  retaking  (h). 

§  1334  (i).  This  privilege,  so  far  as  parties  and  witnesses  are  con- 
cerned, will  be  recognised  in  all  cases  where  the  attendance  is  given 
in  any  matter  pending  before  a  lawful  tribunal  having  jurisdiction  of 
the  cause  (k).  Thus,  it  has  been  extended  to  parties  and  witnesses 
attending  before  an  arbitrator,  whether  he  be  appointed  by  an  order 
of  the  High  Court,  or  of  a  judge,  or  by  an  agreement  of  reference 
containing  a  clause  that  it  may  be  made  a  rule  of  court;  for,  in  alt 
these  cases  the  attendance  of  witnesses  may  be  enforced  (I).     So,  it 


(c)  Per  Ld.  Denman,  In  re  Douglas,  (1842)  3  Q.  B.  837,  838.  It  was  there  held 
that  a  warrant  issued  upon  an  information  ex  officio,  under  the  Act  of  33  G.  3,  c.  52, 
s.  62,  and  expressed  to  be  to  answer  for  certain  misdemeanours  whereof  the  party 
was  impeached,  and  also  for  certain  penalties  sued  for  by  the  Att.-Gen.,  was  criminal 
process,  under  which  the  party  might  be  taken  redeundo  after  discharge  from  illegal 
custody. 

(d)  In  re  Freston,  (1883)  52  L.  J.  Q.  B.  545 ;  11  Q.  B.  D.  545. 

(e)  Id.,  and  cases  there  cited  :  Harvey  v.  Harvey,  (1884)  26  Ch.  D.  644. 

(/)  Kimpton  v.  London  and  North  Western  Ry.,  (1854)  9  Ex.  766;  23  L.  J. 
Ex.  232;  96  E.  B.  967. 

(g)  Graves  v.  M'Garthy,  (1838)  Cr.  &  D.,  Ab.  C.  127. 

(h)  Ex  parte  Lyne,  (1822)  3  Stark.  132;  23  R.  R.  762;  Home  v.  Swinford,  (1822) 
1  D.  &  E.  Mag.  Cas.  361. 

(i)    Gr.  Ev.  §  317,  in  part. 

(k)  Ex  parte  Gobbett,  (1857)  7  E.  &  B.  959;  26  L.  J.  Q.  B.  293;  110  R  E.  912, 
per  Crompton,  J. 

(l)  Moore  v.  Booth,  (1797)  3  Ves.  350,  351;  List's  Case,  (1814)  2  V.  &  B.  374; 
Ex  parte  Temple,  (1814)  id.  395;  Randall  v.  Gurhey,  (1819)  3  B.  &  Aid.  252;  Webb 
V.  Taylor,  (1843)  1  Dowl.  &  L.  676;  13  L.  J.  Q.  B.  24;  67  R.  E.  858;  RisMon  v. 
Nisbett,  (1834)  1  M.  &  E<jb.  347;  Spence  v.  Stewart,  (1802)  3  East,  89;  6  R.  R.  549; 
Sanjord  v.  Ghase,  (1824)  3  Cowen,  381. 
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WITNESS,  WHEN  PROTECTED  FROM  ARREST.   [§§  1334 — 1335. 

applies  to  a  party  attending  at  judge's  chambers  (m),  or  before  a 
Master  or  an  examiner  of  the  High  Court  (n),  or  at  the  Registrar's 
office  on  passing  the  minutes  of  a  decree  (o),  or  before  the  under- 
sheriff  on  the  execution  of  a  writ  of  inquiry  (p);  as  also  to  witnesses 
attending  the  Central  Criminal  Court  (g),  the  Court  of  Bankruptcy  (r), 
courts-martial,  whether  military  (s),  marine  (t),  or  naval  (u),  the 
Houses  of  ParHament,  or  committees  of  either  House  (v).  It  will  also 
protect  a  prosecutor  attending  Quarter  Sessions  (x)  or  Assizes  (y), 
even  after  the  bill  in  which  he  is  interested  has  been  ignored,  pro- 
vided this  fact  has  not  been  publicly  announced  {z).  But  a  meeting 
of  the  London  County  Council  for  granting  music  and  dancing  licences 
would  not  confer  the  privilege,  as  such  council  is  not  a  judicial 
tribunal  (a). 

§  1835.  A  witness,  too,  who  attends  before  a  magistrate  or  other 
inferior  judicial  officer  by  virtue  of  a  summons  or  a  writ  of  subpoena, 
will,  it  seems,  be  privileged  from  arrest  on  civil  process,  eundo, 
morcmdo,  et  redeundo  (h) ;  and  the  same  privilege  has  been  extended  to 
a  person  attending  before  a  police  magistrate  as  a  witness  on  a  charge 
of  felony  after  a  remand,  though  he  was  not  under  recognisance  or 
summons  to  appear  (c).  But  the  rule  will  not  protect  a  common 
informer,  or  any  person  who  voluntarily  goes  before  a  justice  to  obtain 
a  summons  against  another  party  for  penalties,  even  though  the 
summons  be  obtained  (d),  or  a  barrister  attending  at  Petty  Sessions 
for  the  purpose    of    obtaining    practice  without   a    previous  retainer. 


(m)  Moore  v.  Booth,  (1797)  3  Ves.  350,  351 ;  In  re  Jewitt,  (1864)  33  L.  J  Ch.  730 ; 
33Beav.  559;  140  E.  B.  262. 

(n)  Id. ;  Wheeler  v.  Cox,  (1841)  3  Ir.  L.  E.  302,  n. ;  Brown  v.  M'Dermott,  (1840) 

2  Ir.  Eq.  E.  438. 

(o)  Newton  v.  Askew,  (1848)  6  Hare,  319;  18  L.  J.  Ch.  42;  77  E.  E.  123. 

(p)  Walters  v.  Bees,  (1819)  4  Moore,  34. 

(9)  Newton  v.  CmstaUe,  (1841)  2  Q.  B.  162;  10  L.  J.  Q.  B.  349. 

(r)  Arding  v.  Flower,  (1800)  8  T.  E.  534;  Ex  parte  King,  (1802)  7  Ves.  312; 
Ex  parte  Clarke,  (1832)  2  Dea.  &  C.  99;  Ex  parte  Burt,  (1842)  2  Mont.  D.  &  D.  666; 
Willingham  v.  Matthews,  (1815)  6  Taunt.  356;  Andrews  v.  Martin,  (1862)  12  C.  B. 
(N.S.)371;  133  E.E.  371. 

(s)  44  &  45  V.  c.  58,  3.  125,  sub-s.  2. 

(t)  44  &  45  V.  c.  58,  s.  179. 

(u)  29  &  30  V.  c.  109,  s.  66. 

(v)  Coffin  V.  Donelly,  (1881)  6  Q.  B.  D.  307;  50  L.  J.  Q.  B.  303;  May,  L.  of 
Pari.,  and  the  journals  there  cited. 

(x)  See  R.  v.  Skinner,  (1772)  Lofft.  55;  Munster  v.  Lamb,  (1883)  11  Q.  B.  D. 
558 ;  52  L.  J.  Q.  B.  726. 

iy)  Graves  v.  M'Carthy,  supra. 

(z)  In  re  M'Kone,  (1841)  Ir.  Cir.  Eep.  65. 

(o)  Royal  Aquarium  v.  Parkinson,  [1892]  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  409. 

(b)  See  Webb  v.  Taylor,  supra;  Mountague  v.  Harrison,  (1857)  27  L.  J.  C.  P.  24; 

3  C.  B.  (N.S.)  292;  111  E.  E.  668;  Ex  parte  Edme,  (1822)  9  Serg.  &  E.  147. 

(c)-  Mountague  v.  Harrison,  supra. 

id)  Ex  parte  Gobbett,  (1857)  26  L.  J.  Q.  B.  298;  7  E.  &  B.  965;  110  E   E.  912. 
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§§  1335 — 1837.]     MOTION  to  discharge  arrested  witness. 

although  actually  employed  professionally  at  such  Petty  Sessions  (e). 
Some  doubt  has  been  expressed  as  to  whether  the  privilege  could  be 
extended  further  than  to  protect  the  bar  while  attending  the  superior 
courts,  or  perhaps  such  counsel  as  were  actually  engaged  in  profes- 
sional business  before  the  inferior  tribunals  (/). 

§  1836.  Although  a  party  discharged  from  illegal  civil  process  is 
privileged  from  arrest  during  his  return  home  (g),  the  discharge  from 
criminal  process,  even  in  consequence  of  ah  acquittal,  confers  no  such 
protection,  unless  it  should  appear  that  the  apprehension  on  the 
criminal  charge  was  a  mere  contrivance  to  get  the  party  into  custody 
in  the  civil  suit  (h).  A  distinction,  however,  has  been  drawn  in 
Ireland,  between  the  case  of  a  prisoner  actually  in  custody,  and  a 
party  out  on  bail;  and  it  has  there  been  held,  that  a  person  who 
attends  under  a  recognisance  to  answer  a  criminal  charge,  and  is 
acquitted  and  discharged,  is  privileged  from  arrest  while  returning 
home  (i).  The  validity  of  this  distinction  would  probably  be  ques- 
tioned in  the  English  courts,  since  an  accused,  who  surrenders  to  take 
his  trial,  is,  during  that  trial,  as  much  in  legal  custody  as  a  prisoner 
who  is  brought  up  by  the  gaoler  himself. 

§  1337.  If  a  person  entitled  to  privilege  is  unlawfully  arrested, 
application  for  his  discharge  should  be  made  either  to  the  court  where 
the  cause  is  depending,  in  respect  of  which  the  privilege  is  claimed, 
or  to  the  court  out  of  which  the  process  issued,  upon  which  the  arrest 
takes  place ;  for  this  last  court  ought  not  to  suffer  its  process  to  be 
executed,  in  violation  of  the  privileges  of  other  tribunals  (k).  Though 
the  one  court  should,  on  motion,  refuse  to  interfere,  the  person 
arrested  may  seek  relief  from  the  other  (l) ;  and  it  would  even  seem 


(e)  Newton  v.  Constable,  supra, 

(/)  See  observations  of  Lord  Denman,  C.J.,  in  giving  judgment  of  the  Court  in 
Newton   v.    Constable,   which   were   made   notwithstanding    Luntly   v.   ,    (1833) 

1  Cr.  &  M.  579. 

(3)  In  re  Douglas,  (1842)   3   Q.  B.  837;    R.  v.  Blake,  (1832)  4    B.  &  Ad.  355; 

2  L.  J.  K.  B.  29. 

(h)  Goodwin  v.  Lordon,  (1835)  1  A.  &  E.  378;  40  E.  R.  307;  Hare  v.  Hyde, 
(1851)  16  Q.  B.  394;  20  L.  J.  Q.  B.  185;  83  E.  E.  511;  Anon.,  (1832)  1  Dowl.  157; 
Buckmaster  v.  Cox,  (1839)  2  Ir.  L.  E.  101;  Jacobs  v.  Jacobs,  (1834)  3  Dcwl.  677; 
In  re  Douglas,  (1842)  3  Q.  B.  838. 

(»)  Callans  v.  Sherry,  (1832)  Ale.  &  Nap.  125;  Kelly  v.  Barnewall,  (1834)  Cooke 
&  Ale.  94 ;  Williams  v.  Steele,  (1835)  4  Law  Eec,  1st  Ser.  169;  Babington  v.  Mahony, 
(1837)  5  Law  Eec.,  2nd  Ser.  232,  u. 

(fc)  Att.-Gen.  v.  Skinners'  Co.,  (1837)  1  Coop.  1;  Kimpton  v.  London  and  North 
Western  Ry.,  (1854)  9  Ex.  766;  23  L.  J.  Ex.  232;  96  E.  E.  967;  Randall  v.  Gurney, 
(1819)  3  B.  &  Aid.  252;  Ex  parte  Clarke,  (1832)  2  Deac.  &  C.  99;  Ex  parte  BuH, 
(1842)  2  Mont.  D.  &  D.  666;  Walker  v.  Webb,  (1797)  3  Anstr.  941;  Selby  v.  Hills, 
(1832)  8  Bing.  166;  1  L.  J.  (O.S.)  C.  P.  55;  34  E.  R.  667;  Bours  v.  Tuckerman, 
(1811)  7  Johns.  538. 

(I)    Randall  v.   Gurney,   (1819)  3  B.  &  Aid.  255. 
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MOTION   TO   DISCHARGE   ARRESTED    WITNESS.       [§§    1337 — 1339. 

that,  without  applying  to  either  of  these  courts,  the  arrested  party 
may  obtain  his  discharge  by  causing  himself  to  be  brought  by  habeas 
corpus  before  any  one  of  the  superior  judges  at  chambers  (m).  This 
last  appears  to  be  the  proper  course  to  pursue,  whenever  the  witness 
has  been  actually  lodged  in  gaol  before  the  trial,  and  is  made  to  appear 
in  court  by  virtue  of  a  writ  of  habeas  cor-pns  ad  testificandum  (n). 

§  1338.  The  Houses  of  Parliament  will,  of  their  own  authority, 
respectively  discharge  all  persons  unduly  arrested,  while  attending 
before  such  Houses,  or  before  committees  of  either  House  (o) ;  but 
witnesses  summoned  to  give  evidence  before  military,  marine,  or  naval 
courts-martial  must,  in  the  event  of  their  arrest,  apply  by  affidavit  for 
their  discharge  either  to  the  court  out  of  which  the  process  issued,  or 
if  such  court  be  not  sitting,  to  some  judge  of  the  King's  Bench  Divi- 
sion in  England  or  Ireland,  or  to  the  Court  of  Session  in  Scotland  (p). 

§  1339.  It  does  not  appear  to  be  yet  clearly  determined,  within 
what  time  the  motion  for  discharge  must  be  made,  or  how  far  the 
witness  arrested  may  waive  his  protection.  In  America,  where  the 
protection  is  regarded  as  a  personal  privilege,  the  party  arrested  may 
waive  it;  and  if  he  willingly  submits  to  be  taken  into  custody,  he 
cannot  afterwards  object  to  the  imprisonment  as  unlawful  {q).  In 
Ireland  the  privilege  is  considered  as  bestowed  for  the  good  of  the 
public;  but  there  also  it  has  been  held,  that  the  application  for  dis- 
charge must  be  made  without  delay  (r).  In  this  country  the  courts 
hold,  as  in  Ireland,  that  the  privilege  is  not  the  privilege  of  the  person 
attending  the  court,  but  of  the  court  which  he  attends,  it  being  estab- 
lished for  the  benefit  of  the  suitors  and  the  advancement  of  justice  (s"i ; 
and  they,  consequently,  appear  to  have  considered  that  a  prisoner 
cannot,  by  laches,  preclude    himself    from    taking    advantage  of    the 

(m)  Ex  parte  Tillotson,  (1816)  1  Stark.  470;  Towers  v.  Newton,  (1841)  1  Q.  B. 
319;  10  L.  J.  Q.  B.  106,  per  Eolfe,  B.,  after  consulting  Parke,  B.  See  Newton  v. 
Constable,  (1841)  2  Q.  B.  163,  n.  b ;  10  L.  J.  Q.  B.  349. 

(n)  The  judge  at  Nisi  Prius  will  in  such  case  decline  to  interfere,  as  he  has  no 
means  of  ascertaining  whether  any  other  grounds  of  detention  exist  (Astbury  v. 
Belbin,  (1850)  3  Car.  &  K.  20).  Inferior  tribunals, — such  as  the  Quarter  Seseionff 
{Clerk  V.  Malineux,  (1664)  T.  Eaym.  100),  Arbitrators  (Walters  v.  Rees,  (1819) 
4  Moore  C.  P.  34),  or  the  Sheriffs  Courts  (Id. ;  Wilson  v.  Sheriffs  of  London,  (1620) 
Brownl.  15),  have  no  power  to  discharge  arrested  persons,  unless  they  be  arrested 
in  the  very  face  of  the  court  (id.),  and  therefore,  if  a  witness  be  taken  into  custody 
while  attending  these  tribunals,  he  must  have  recourse  to  the  superior  court  out  of 
which  the  process  issued. 

(o)  May,  L.  of  Pari.,  but  the  party  arrested  may  apply,  if  he  think  fit,  to  the 
court  out  of  which  the  process  issued;  Att.-G.  v.  Skinners'  Co.,  (1887)  1  Coop.  1. 

(p)  See  44  &  45  V.  c.  58,  s.  125 ;  29  &  80  V.  u.  109,  s.  66. 

(g)  Brown  v.  Getchell,  (1814)  11  Mass.  11,  14;  Geyer  v.  Irioin,  (1790)  4  Dall.  107. 

(r)  In  re ,  (1841)  3  Ir.  L.  E.  301. 

(«)  Anon.,  (1832)  1  Dowl.  158 ;  Magnay  v.  Burt,  (1848)  5  Q.  B.  398 ;  64  E.  E.  517 ; 
Cameron  v.  Lightfoot,  (1777)  2  W.  Bl.  1193. 
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illegality  of  his  arrest;  and  that  it  is  immaterial  what  interval  may 
have  been  allowed  to  elapse  between  the  arrest  and  the  application  for 
discharge,  unless,  perhaps,  in  a  ease  where  the  interests  of  another 
party  have  been  prejudiced  by  the  delay  (t).  The  allowance,  however, 
or  the  disallowance  of  the  privilege,  is  always  discretionary;  it  is  some- 
times, therefore,  clogged  with  conditions  («);  and  it  has  been 
disallowed  in  collusive,  as  well  as  vexatious,  actions  (v). 

§  1340.  It  is  now  finally  decided  that  no  action  is  maintainable 
against  the  sheriff  or  his  officer  for  arresting  a  person  while  attending 
court  as  a  witness;  and  this,  too,  though  it  be  alleged  and  proved 
that  the  arrest  was  made  maliciously,  and  with  ample  knowledge  of 
the  circumstances  (x).  It  is  also  equally  clear  that  an  action  of 
trespass  will  not  lie  against  the  plaintiff  or  his  solicitor,  who  in  such  a 
case  has  intrusted  the  sheriff  with  the  writ  (y) ;  neither  will  they  be 
liable  to  an  action  on  the  case  if  they  have  enforced  the  execution  of 
the  process  without  full  knowledge  of  the  privilege  of  the  witness  {^\ 
Whether  the  fact  of  knowledge  and  the  proof  of  actual  malice  will 
make  any  difference  in  the  position  of  the  parties,  may  admit  of  muoli 
doubt;  for,  although  it  has  been  held  at  Nisi  Prius,  that  under  these 
circumstances  an  action  on  the  case  is  maintainable  (a),  this  ruling 
is  scarcely  reconcilable  with  the  doctrines  since  laid  down  by  the 
Exchequer  Chamber  in  Magnay  v.  Burt  (b).  If  a  witness,  who  has 
been  improperly  arrested,  obtains  an  order  from  the  court  for  his 
discharge,  and  the  sheriff  afterwards  disobeys  this  order,  an  action  of 
trespass  may,  as  it  seems,  be  brought  against  the  officer;  for  the 
further  detention  of  the  witness,  without  the  authority  of  any  writ  to 
justify  it,  would  become  a  new  trespass  and  false  imprisonment,  in 
the  same  manner  as  if  there  had  been  a  new  caption  (c). 

§  1341.  Although  the  witness  arrested  has  no  remedy  by  action, 

(t)  Webb  V.  Taylor,  (1843)  1  Dowl.  &  L.  684—687;  13  L.  J.  Q.  B.  24;  67  E.  E. 
858.  In  that  case  23  days  had  elapsed.  Andrews  v.  Martin,  (1862)  12  C.  B.  (N.S.) 
372;  133  E.  E.  371,  per  Willes,  J.  There  the  application  was  delayed  for  six  months. 
See  Greenshield  v.  Pritchard,  (1841)  8  M.  &  "W.  148;  10  L.  J.  Ex.  295,  where  after 
the  lapse  of  a  year,  the  court  refused  to  interfere,  though  the  party  had  been  arrested 
under  void  process. 

(w)  Andrews  v.  Martin,  supra. 

(v)  Magnay  v.  Burt,  supra;  Cameron  v.  Lightfoot,  supra;  Anon  (1670)  11 
Mod.  79. 

(x)  Magnay  v.  Burt,  supra;  Cameron  v.  Lightfoot,  supra;  Tarlton  v  Fisher, 
(1781)  2  Doug.  671. 

iy)  Yearsley  v.  Heane,  (1845)  14  M.  &  W.  322;  Ewart  v.  Jones,  (1845)  id  774; 
15  L.  J.  Ex.  18. 

(2!)  Stokes  V.  White,  (1834)  1  Cr.  M.  &  E.  223;  3  L.  J.  Ex.  321. 

(a)  Whalley  v.  Pepper,  (1836)  7  C.  &  P.  506,  per  Littledale,  J.  See  Ewart  v 
Jones,  (1845)  14  M.  &  W.  786;  15  L.  J.  Ex.  18,  per  Pollock,  B.  :  sed  qu. 

(b)  (1843)  5  Q.  B.  381.     See,  also,  Vandevelde  v.  Lluellin,  (1661)  1  Keb   220 

(c)  5  Q.  B.  395,  per  Tindal,  C.J. 
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the  party  arresting  him  maliciously,  and  with  a  knowledge  of  the 
existence  of  his  privilege,  will  not  be  free  from  punishment;  for  he 
may  still  have  an  attachment  awarded  against  him  for  contempt  of 
court  (d).  On  the  same  principle,  the  preventing,  or  using  any  means 
to  prevent,  a  witness  duly  summoned  from  attending  court,  is  punish- 
able as  a  contempt  (e),  and  so  is  offering  him  money  with  a  view  to 
influence  his  evidence  (/),  and  so  also  is  the  use  of  threatening 
language  to  any  person  cognisant  of  facts  in  issue  in  a  suit,  with  the. 
view  of  preventing  him  from  giving  testimony  at  the  hearing  [g). 
Again,  any  public  and  calumnious  attack  on  persons  who  are  expected 
to  be  witnesses  in  a  pending  trial,  is  a  contempt  of  the  highest  order 
as  tending  to  pollute  the  source  of  justice  (h);  and  any  endeavour  to 
intimidate  a  witness  from  giving  evidence  for  the  Crown  in  a  prosecu- 
tion is  indictable  as  a  misdemeanour  («).  It  will  also  perhaps  be 
deemed  a  contempt  to  serve  a  writ  of  summons  upon  a  witness  in  the 
immediate  or  constructive  presence  of  the  court  (fe) ;  though  a  writ  so 
served  cannot  be  set  aside  for  irregularity  (i). 

(d)  Cameron  v.  Lightjoot,  (Vlll)  2  W.  Bl.  1193,  1194 ;  Vandevelde  v.  Lluellin, 
(1661)  1  Keb.  220;  Magnay  v.  Burt,  (1843)  5  Q.  B.  394. 

(e)  Com.  V.  Feely,  2  Virg.  Cas.  1  (Am.). 
(/)   In  re  Hooley,  (1898)  79  L.  T.  306. 

(g)  Shaw  v.  Shaw,  (1862)  31  L.  J.  P.  &  M.  35;  2  Sw.  &  Tr.  517. 

(^i)  R.  V.  Onslow  <e  Whalley,  (1873)  12  Cox,  358. 

(i)    R.  v.  Loughran,  (1839)  1  Craw.  &  D.  79. 

(k)  Cole  V.  Hawkins,  (1738)  Andr.  275;  commented  on  in  Poole  v.  Gould,  (1856) 
25  L.  J.  Ex.  250;  1  H.  &  N.  100;  108  E.  E.  472.  See,  also,  Blight  v.  Fisher,  (1809) 
1  Pet.  C.  C.  E.  41;  Miles  v.  M'Cullough,  (1803)  1  Binn.  77. 

(I)   Poole  V.  Gould,  supra. 


T.L.E. 
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§§  1342 — 1343.]     QUESTIONS  of  competency,  why  entertained. 


CHAPTER  II. 

COMPETENCY    OF    WITNESSES    (a). 

§  1342  (b).  Although,  in  the  ordinary  affairs  of  life,  temptations 
to  practise  deceit  may  be  comparatively  few,  and  therefore  men  may 
in  general  be  disposed  to  rely  upon  the  statements  of  each  other;  yet, 
in  judicial  investigations,  the  motives  to  pervert  the  truth  are  so 
greatly  multiplied,  that  if  statements  were  believed  in  courts  of 
justice  with  the  same  indiscriminating  credulity  as  in  private  life, 
much  wrong  would  unquestionably  be  done.  The  danger  of  injustice 
arising  from  this  cause,  which  doubtless  should  induce  both  judges 
and  juries  to  watch  with  cautious  suspicion  the  evidence  laid  before 
them,  especially  when  it  comes  from  an  interested  or  polluted  source, 
has,  till  modem  times,  been  thought  to  justify  the  observance  of  rules, 
by  virtue  of  which  large  and  numerous  classes  of  persons  were  rendered 
incompetent  witnesses,  and  their  testimony  was  uniformly  excluded. 

§  1343.  If  these  rules  of  exclusion  had  been  really  founded,  as 
they  purported  to  be,  on  public  experience,  they  would  have  furnished 
a  most  revolting  picture  of  the  ignorance  and  depravity  of  human 
nature.  In  rejecting  the  evidence  of  parties  to  the  record  and  other 
interested  witnesses,  the  law  acted  on  the  presumption,  not  only  that 
such  persons,  sooner  than  make  a  statement  which  might  prejudice 
themselves,  would  commit  deliberate  perjury,  but  that,  if  they  did  so, 
juries  would  be  incapable  of  detecting  the  falsehood.  A  more  baseless 
calumny  upon  the  veracity  of  witnesses  and  the  intelligence  of  juries 
cannot  well  be  imagined.  So  also  the  disqualification  of  a  witness, 
which  followed  his  conviction  of  an  infamous  crime,  rested  on  the 
equally  fallacious  assumption  that  having  been  once  guilty  of  a  dere- 
liction of  duty,  he  would  ever  after  be  regardless  of  truth,  even  though 
he  should  have  no  private  interest  to  serve.  It  is  true  that  in  the 
present  century  the  palpable  injustice  which  a  strict  adherence  to  these 
rules  was  found  to  cause,  and  the  consequent  growing  disposition  of 
the  judges  to  narrow,  as  far  as  possible,  their  effect,  and  to  convert 


(o)  The  question  of  competency,  though  involving  facta,  is  one  to  l.e  determined 
by  the  court  alone.     See  ante,  §  23. 

(b)  Gr.  Bt.  §  326,  in  great  part,  as  to  first  seven  lines. 
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questions  of  competency  into  questions  of  credibility,  occasioned  the 
introduction  of  many  exceptions;  still  the  rules,  subject  to  these  excep- 
tions, continued  to  prevail  in  our  courts  of  justice,  and  the  very 
exceptions,  which  were  intended  to  limit  their  operation,  became  in 
their  turn  productive  of  frequent  injustice.  The  difficulty  of  decidinjj; 
whether  any  particular  witness  fell  within  the  rule  or  the  exception 
was  so  great,  and  the  consequences  of  an  erroneous  decision  were  so 
costly  and  harassing,  that  little  practical  benefit  resulted  from  the 
change.  If,  relying  on  the  opinion  of  the  judge  that  a  certain  impor- 
tant witness  was  competent  to  testify,  a  party  determined  upon  calling 
him,  and  was  thus  enabled,  in  the  first  instance,  to  establish  a  just  or 
to  resist  an  unjust,  claim,  it  frequently  happened  that  the  court  above 
differed  in  opinion  with  the  judge  who  presided  at  the  trial ;  the  conse- 
quence of  which  was  that  the  verdict  was  set  aside  without  any  regard 
to  the  real  merits  of  the  case,  and  the  party  who  had  obtained  it  was 
driven,  at  a  large  expense,  and  to  his  infinite  annoyance,  to  seek  for 
a  second  verdict,  perhaps  equally  inconclusive. 

§  1344.  Jeremy  Bentham,  in  the  reign  of  Geo.  IV.,  in  vain 
undertook  to  expose  the  abuses  of  this  system,  and  ventured  to  assert 
that,  if  the  discovery  of  truth  were  the  end  of  the  rules  of  evidence, 
and  sagacity  consist-ed  in  the  adaptation  of  means  to  ends,  the  sagacity 
displayed  by  the  sages  of  the  law  in  defining  these  rules  was  as  much 
below  the  level  of  that  displayed  by  an  illiterate  peasant  or  mechanic 
in  the  bosom  of  his  family,  as  in  the  line  of  physical  science  the 
sagacity  shown  by  the  peasant  was  to  that  evinced  by  a  Newton  (c). 
Lawyers  wedded  to  a  system,  which  they  arrogantly  deemed  the  per- 
fection of  reason,  listened  with  impatience  to  arguments,  which,  if 
adopted,  would  compel  them  to  unlearn  the  lessons  of  their  youth ; 
while  the  uninitiated,  for  the  most  part,  regarded  the  controversy  with 
indifierence,  as  though,  forsooth,  it  related  to  a  subject  in  which  they 
had  no  interest,  or  else  refrained  from  expressing,  if  not  from  forming, 
an  opinion  upon  matters,  respecting  which  they  felt  themselves 
incompetent  to  decide.  The  fact  is,  that,  when  Mr.  Bentham's  work 
on  Evidence  first  made  its  appearance,  the  world  in  general  regarded 
the  author  as  a  gentleman  who  delighted  in  paradox  and  wrote  bad 
English,  while  in  the  judgment  of  even  the  discerning  few,  this  great 
apostle  of  judicial  reform  ranked  a  little  higher  than  an  ingenious 
theorist.  But  truth,  though  long  discountenanced,  will  at  length 
prevail;  and  thus,  by  little  and  little,  Mr.  Bentham's  opinions  were  at 
first  canvassed,  then  recognised  as  correct  (d),  and  finally,  in  a  great 
measure,  adopted  by  the  Legislature. 

(c)  1  Benth.  Ev.  6. 
,  (d)  See  1  Ph.  Ev.  42 — 44,  where  the  argumente  for  and  against  the  rule  which 
excluded  witnesses  on  account  of  interest  are  very  fairly  stated. 

909 


§§  1345—1347.]     ACT  OF  3  &  4  w.  4,  c.  12,  §§  26,  27. 

§  1345.  The  first  blow  aimed  at  the  old  law  of  incompetency  was 
dealt  in  the  year  1833  by  the  Act  of  3  &  4  W.  4,  c.  42,  which  by 
sections  26  and  27  (e)  enacted,  in  substance,  that  no  witness  should 
thenceforth  be  incompetent  to  testify  in  any  action,  simply  because 
the  judgment  would  be  evidence  for  or  against  himself;  but  that,  in 
the  event  of  his  being  examined,  the  judgment  should  not  be  thus 
used,  and  his  name  should  be  indorsed,  on  the  record  so  as  to  furnish 
proof  of  his  having  given  evidence. 

§  1346.  These  sections  were,  in  1840,  re-enacted  in  an  Irish 
statute  (/);  and  by  furnishing  a  simple  method  for  restoring  the  com- 
petency of  witnesses,  who  were  only  so  far  interested  in  the  event  of 
the  action,  that  the  record  might  in  a  subsequent  suit  be  evidence  for 
or  against  themselves,  they  efiected  a  material  amendment  in  the  then 
existing  law,  and  were  hailed  by  the  converts  to  Mr.  Bentham's 
philosophy,  as  the  harbingers  of  a  far  more  extensive  change.  It  was 
not,  however,  till  the  session  of  1843  that  the  hopes  of  these  advocates 
of  reform  were  destined  to  be  realised,  when  a  bill,  brought  into  the 
House  of  Lords  by  Lord  Denman,  was  after  considerable  discussion 
passed  into  an  Act  (g). 

§  1347.  This  Act — after  stating  in  the  preamble  that  "  whereas 
the  inquiry  after  truth  in  courts  of  justice  is  often  obstructed  by 
incapacities  created  by  the  present  law,  aad  it  is  desirable  that  fuU 
information  as  to  the  facts  in  issue,  both  in  criminal  and  in  civil  cases, 
should  be  laid  before  the  persons  who  are  appointed  to  decide  upon 
them,  and  that  such  persons  should  exercise  their  judgment  on  the 
credit  of  the  witnesses  adduced  and  on  the  truth  of  their  testimony  " — 
enacts,  that  "  no  person  offered  as  a  witness  shall  hereafter  be 
excluded,  by  reason  of  incapacity  from  crime  or  interest,  from  giving 
evidence  either  in  person  or  by  deposition,  according  to  the  practice  of 
the  court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  ques- 
tion, or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil 
or  criminal,  in  any  court  or  before  any  judge,  jury,  sheriff,  coroner, 
magistrate,  officer,  or  person  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence;  but  that  every 
person  so  offered  may  and  shall  be  admitted  to  give  evidence  on  oath, 
or  solemn  affirmation  in  those  cases  wherein  affirmation  is  by  law 
receivable,  notwithstanding  that  such  person  may  or  shall  have  an 
interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any 
issue,  matter,  question,  or  injury  (h),  or  of    the    suit,  action,  or  pro- 

(e)  These  sections  were  repealed  by  37  &  38  "V.  c.  35. 

(/)  3  &  4  V.  c.  105,  ss.  51,  52;  now  repealed  by  16  &  17  V.  u.  113,  ».  8,  and 
Sch.  A. ;  and  again  by  38  &  39  Y.  c.  66. 

(g)  6  &  7  V.  c.  85,  passed  22  Aug.,  1843. 

(h)  Sic  in  the  printed  statute.     Qu.  "inquiry." 
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LORD  DENMAN'S  ACT,  6  &  7  V.  c.  85.   [§§  1347 1348. 

ceeding  in  which  he  is  offered  as  a  witness,  and  notwithstending  that 
such  person  offered  as  a  witness  may  have  been  previously  convicted 
of  any  crime  (i)  or  offence  (k).  [A  proviso  here  followed  in  the  original 
Act,  which,  as  to  parties  themselves,  is  repealed  by  14  &  15  V.  c.  99, 
s.  1;  and  as  to  their  husbands  and  wives  by  16  &  17  V.  c.  88,  s.  4; 
and  also  by  37  &  88  V.  o.  96.  ]  :  Provided  also  that  this  Act  shall  not 
repeal  any  provision  in  the  Wills  Act,  1837  (l).  Provided  that  in 
Courts  of  Equity  any  defendant  to  any  cause  pending  in  any  such 
court,  may  be  examined  as  a  witness  on  the  behalf  of  the  plaintiff  or 
of  any  co-defendant  in  any  such  cause,  saving  just  exceptions;  and 
that  any  interest  which  such  defendant,  so  to  be  examined,  may  have 
in  the  matters,  or  in  any  of  the  matters  in  question  in  the  cause,  shall 
not  be  deemed  a  just  exception  to  the  testimony  of  such  defendant, 
but  shall  only  be  considered  as  affecting,  or  tending  to  affect,  the 
credit  of  such  defendant  as  a  witness." 

§  1348.  It  will  be  seen  that,  by  the  provisoes  here  introduced, 
some  few  exceptions  were  engrafted  on  the  general  rule,  that  no 
int-erested  witness  should  be  incompetent  to  give  evidence ;  and  so  far 
the  triumph  of  Bentham's  proposition,  that  "  in  the  character  of 
objections  to  competency  no  objections  ought  to  be  allowed  "  (m), 
failed  to  be  complete.  In  1846,  the  Legislature — while  establishing 
the  County  Courts  by  the  Act  of  9  &  10  V.  c.  95 — enacted,  that 
"  on  the  hearing  or  trial  of  any  action,  or  on  any  other  proceeding 
under  this  Act,  the  parties  thereto,  their  wives  and  all  other  persons, 
may  be  examined  either  on  behalf  of  the  plaintiff  or  defendant,  upon 
oath  or  solemn  affirmation  "  (n).  After  the  wisdom  of  this  great 
alteration  in  the  law  had  been  tested  and  thoroughly  proved  by  the 
experience  of  -five  years,  a  final  effort  was  made  by  Lord  Brougham  to 

(t)  Lush,  J.,  is  reported  to  have  ruled,  that,  notwithstanding  these  words,  a 
person  under  sentence  of  death  is  incapable  of  being  a  witness,  R.  v.  Webb,  (1867) 
11  Cox,  C.  C.  133.  Sed  qu.  In  R.  v.  Fitzgerald,  (1884)  unreported,  the  evidence  of 
a  convict  was  admitted,  and  R.  v.  Webb  not  followed. 

(k)  Independently  of  this  Act,  witnesses  are  competent,  though  not  compellable, 
to  testify  to  their  own  turpitude;  aa,  for  instance,  to  admit  that  their  former  oaths 
were  corruptly  false,  R.  v.  Teal,  (1809)  11  East,  809;  10  E.  E.  516;  Rands  v.  Thomas, 
(1816)  5  M.  &  S.  244;  or  to  prove  that  notes,  to  which  they  have  given  credit  and 
currency  by  their  signatures,  have  been  fraudulently  concocted  by  them.  Jordaine 
V.  Lashbrooke,  (1798)  7  T.  E.  601,  overruling  Walton  v.  Shelley,  (1786)  1  T.  E.  296. 
In  fact,  the  maxim  of  the  civil  law,  "  nemo  allegans  suam  turpitudinem.  est  audi- 
endus,"  is  not  recognised  in  English  courts  of  justice  :  and  the  decisions  of  JefEeries, 
C.  J.,  and  Legge,  B.,  who  are  both  reported  to  have  rejected  witnesses,  when  called 
to  prove  that  they  had  perjured  themselves  on  some  former  occasion,  are  no  longer  of 
any  authority.  See  Titus  Oates'  Case,  (1685)  10  How.  St.  Tr.  1185,  1186;  and  Eliz. 
Canning's  Case,  (1754)  19  How.  St.  Tr.  632. 

{I)   7  W.  4  &  1  V.  c.  26. 

(to)  1  Benth.  Bv.  3. 

(n)  S.  83;  now  repealed.  See  also  6  &  7  W.  4,  c.  75,  s.  36,  and  14  &  15  V.  c.  57, 
s.  102,  which  enabled  parties  to  appeal  to  the  oaths  of  their  opponents  in  the  Irish 
Civil  Bill  Courts. 
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§§  1348—1350.]     LD~  brougham's  act,  parties  admissible  witnesses. 

induce  Parliament  to  carry  out  the  principle  to  its  legitimate  extent. 
This  effort  was  crowned  with  almost  entire  success;  and  the  statute 
14  &  15  V.  c.  99,  having  received  the  royal  assent  in  August,  1851, 
came  into  operation  in  the  following  September  (o). 

§  1349.  The  sections  of  this  Act,  which  relate  to  the  competency 
of  witnesses,  are  as  follows:  — 

"11.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  ques- 
tion, or  on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding 
in  any  court  of  justice,  or  before  any  person  having  by  law,  or  by 
consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
the  parties  thereto,  and  the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or  defended,  shall,  except 
as  hereinafter  excepted,  be  competent  and  compellable  to  give 
evidence,  either  viva  voce  or  by  deposition,  according  to  the  practice 
of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding." 

"  III.  But  nothing  herein  contained  shall  render  any  person,  who 
in  any  criminal  proceeding  is  charged  with  the  commission  of  any 
indictable  offence,  or  any  offence  punishable  on  summary  conviction, 
competent  or  compellable  to  give  evidence  for  or  against  himself  or 
herself,  or  shall  render  any  person  compellable  to  answer  any  question 
tending  to  criminate  himself  or  herself  (p),  or  shall  in  any  criminal 
proceeding  render  any  husband  competent  or  dompellable  to  give 
evidence  for  or  against  his  wife,  or  any  wife  competent  or  compellable 
to  give  evidence  for  or  against  her  husband." 

§  1350.  The  Common  Law  Commissioners  expressed  an  opinion 
most  favourable  to  the  merits  of  the  measure,  observing  in  their  second 
Report  (g),  that  "  according  to  the  concurrent  testimony  of  the  bench, 
the  profession,  and  the  public,  the  new  law  is  found  to  work  admirably. 


(o)  This  statute  was  prepared  by  the  author  of  the  present  work,  and  in  the  eighth 
and  earlier  editions  of  this  work  a  characteristic  letter  of  acknowledgment  and  thanks 
to  him  from  Lord  Brougham  was  set  out  at  length. 

(p)  The  proviso  contained  in  this  last  line  and  a-half  was  most  injudiciously 
introduced  into  the  Act  by  the  House  of  Lords  at  the  pressing  instance  of  Ld.  Truro. 
As  Ld.  Campbell  pointed  out  at  the  time,  it  is  merely  calculated  to  raise  doubts  where 
none  should  exist.  By  the  general  law  of  the  land,  every  witness  is  protected  from 
answering  questions,  where  the  answer  would  tend  either  to  criminate  himself,  or  to 
expose  him  to  any  penalty,  forfeiture,  or  ecclesiastical  censure;  and  as  the  Act  simply 
makes  parties  witnesses,  it  is  obvious  that,  without  any  special  enactment,  they  might 
have  claimed  the  same  protection  as  all  other  persons  under  examination.  But  how 
stands  the  matter  now?  The  Act  states  that  they  cannot  be  forced  to  criminate  them- 
selves. Good ;  but  can  they  be  compelled  to  disclose  what  will  render  tliem  liable  to 
penalties,  forfeitures,  or  spiritual  reprimands?  Is  the  maxim  "  expressum  facit 
cessare  taciturn,"  to  apply,  or  can  the  party  give  the  go-by  to  the  statute,  and  rest  on 
the  common  law? 

(q)  P.  11. 
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and  to  contribute  in  an  eminent  degree  to  the  administration  of 
justice  ";  and  these  sentiments  have  been  confirmed  by  a  Parliamen- 
tary avowal,  in  which  it  is  declared  that  ' '  the  discovery  of  truth  in 
courts  of  justice  has  been  signally  'promoted  by  the  removal  of  restric- 
tions on  the  admissibility  of  witnesses  "  (r). 

§  1351.  On  one  point  the  Act  of  1851  was  essentially  defective; 
for  although  it  rendered  husbands  and  wives  admissible  witnesses  for 
or  against  each  other,  when  both  were  jointly  parties  as  plaintiffs  or 
defendants  (s),  it  did  not  further  interfere  with  the  common-law  rule, 
which — except  in  the  County  Courts  (t)  and  the  Court  of  Bank- 
ruptcy (m) — precluded  either  the  husband  or  the  wife  from  giving 
testimony  in  a  cause  in  which  the  other  was  a  party  (y).  The 
Evidence  Amendment  Act  of  1853  (a;)  was  accordingly  passed,  the  first 
three  sections  of  which  are  as  follows :  — 

"I.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding  in 
any  court  of  justice,  or  before  any  person  having  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine  evidence,  the 
husbands  and  wives  of  the  parties  thereto,  and  of  the  persons  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding  may  be  brought  or 
instituted,  or  opposed,  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence,  either  viva 
voce  or  by  deposition  according  to  the  practice  of  the  court,  on  behalf 
of  either  or  any  of  the  parties  to  the  said  suit,  action,  or  other 
proceeding." 

"II.  Nothing  herein  shall  render  any  husband  competent  or  com- 
pellable to  give  evidence  for  or  against  his  wife,  or  any  wife  competent 
or  compellable  to  give  evidence  for  or  against  her  husband,  in  any 
criminal  proceeding  [or  in  any  proceediiig  instituted  in  consequence 
of  adultery]  "  (y). 

"  III.  No  husband  shall  be  compellable  to  disclose  any  communi- 
cation made  to  him  by  his  wife  during  the  marriage,  and  no  wife  shall 
be  compellable  to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage." 

§  1353.  Both  the  Evidence  Act,  1861,  and  the  Evidence  Amend- 


(r)  32  &  33  V.  c.  68,  preamble. 

(s)  StokehUl  and  Wife  v.  Pettingell,  (1852)  21  L.  J.  Q.  B.  248,  n. 
(t)  9  &  10  V.  c.  95,  s.  83,  cited  ante;  §  1348. 
(m)  See  the  Eepealed  Act,  12  &  13  V.  c.  106,  s.  118. 

iv)  StapUton  v.  Crofts,  (1852)  18  Q.  B.  367 ;  21  L.  J.  Q.  B.  246;  Barbat  v.  Allen, 
(1852)  7  Ex.  609;  21  L.  J.  Ex.  156. 
(x)  16  &  17  V.  c.  83. 
(y)  The  words  within  brackets  were  repealed  by  32  &  33  V.  c.  68,  s.  1.     See  post, 

§  1855. 
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ment  Act,  1853,  however,  still  left  the  parties  to  actions  for  breach  of 
promise  to  marry  incompetent  to  give  evidence.  In  1869,  however, 
Mr.  Denman  (afterwards  Mr.  Justice  Denman)  carried  through  Parlia- 
ment the  Evidence  Further  Amendment  Act,  1869  (z),  which,  after 
specially  enacting  that  "the  parties  to  any  action  for  breach  of 
promise  of  marriage  shall  be  competent  {a)  to  give  evidence  in  such 
action"— goes  on  to  provide,  that  no  plaintifE  in  any  such  action 
' '  shall  recover  a  verdict,  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  in  support  of  such 
promise  "  (b). 

§  1354.  When  the  Evidence  Acts  of  1851  and  1853  were  respec- 
tively before  Parliament,  it  was  not  surprising  that  the  Legislature 
determined  to  exclude  from  their  operation  the  parties  to  any  pro- 
ceeding instituted  in  consequence  of  adultery,  and  the  husbands  and 
wives  of  such  parties.  Obvious  reasons  would  occur  to  any  man,  why 
defendants  in  these  suits  should  not  be  exposed  to  the  almost  irre- 
sistible temptation  of  committing  perjury  (c) ;  and  their  exclusion 
from  the  witness-box  seemed  at  that  time  to  afiord  the  only  safe  mode 
of  avoiding  such  a  result.  In  the  year  1857,  however,  when  the  law 
of  divorce  was  amended,  doubts  were  caused  by  the  obscure  language 
of  the  amending  statute  {d),  as  t<3  how  far  the  old  doctrines  of  the 
common  law  in  relation  to  the  competency  of  witnesses  were  to  be 
recognised  in  the  Divorce  Court. 

§  1355.  The  Evidence  Further  Amendment  Act,  1869  (e),  after 
repealing  the  fourth  section  of  the  Act  of  1851,  and  so  much  of  the 


(z)  32  &  33  V.  c.  68. 

(a)  By  Ld.  Brougham's  Act,  they  are  also  "compellable"  to  give  evidence,  see 
ante,  §  1349.     See  L.  Q.  E.  vol.  24,  p.  214. 

(b)  32  &  33  V.  c.  68,  s.  2.  See  Hickey  v.  Campion,  (187-2)  I.  E.  6  C.  L.  557 ; 
Bessela  v.  Stern,  (1877)  2  C.  P.  D.  265 ;  46  L.  J.  C.  P.  467 ;  Wiedemann  v.  Walpole, 
[1891]  2  Q.  B.  534;  60  L.  J.  Q.  B.  762. 

(c)  See  on  this  subject  the  powerful  observations  of  Ld.  Denman  (then  Mr. 
Denman),  in  Queen  Caroline's  trial  : — "  We  have  been  told,"  said  he,  "  that  Bergami 
might  be  produced  as  a  witness  in  our  exculpation,  but  we  know  this  to  be  a  fiction 
of  lawyers,  which  common  sense  and  natural  feeling  would  reject.  The  very  call  is 
one  of  the  unparalleled  circumstances  of  this  extraordinary  case.  From  the  beginning 
of  the  world  no  instance  is  to  be  found  of  a  man  accused  of  adultery  being  called  as  a 
witness  to  disprove  it.  .  .  .  How  shameful  an  inquisition  would  the  contrary  practice 
engender  I  Great  aa  is  the  obligation  to  veracity,  the  circumstances  might  raise  a 
doubt  in  the  most  conscientious  mind  whether  it  ought  to  prevail.  Mere  casuists 
might  dispute  with  plausible  arguments  on  either  side,  but  the  natural  feelings  of 
mankind  would  be  likely  to  triumph  over  their  moral  doctrines.  Supposing  the 
existence  of  guilt,  perjury  itself  would  be  thought  venial  in  comparison  with  the 
exposure  of  a  confiding  woman.  It  follows  that  no  such  question  ought  in  any  case 
to  be  administered,  nor  such  temptation  given  to  tamper  with  the  sanctity  of  oaths.* 
Quoted  in  1  Ld.  Brougham's  Speech.  248. 

id)  See  and  compare  20  &  21  V.  c.  85,  ss.  41,  43,  46. 
(e)  32  &  33  V.  c.  68. 
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second  section  of  the  Act  of  1853,  "as  is  contained  in  the  words  '  or 
in  any  proceeding  instituted  in  consequence  of  adultery,'  "  proceeds 
to  enact,  in  section  3,  as  follows: — "The  parties  to  any  proceeding 
instituted  in  consequence  of  adultery,  and  the  husbands  and  wives  of 
such  parties  shall  be  competent  (/)  to  give  evidence  in  such  proceed- 
ing :  Provided  that  no  witness  in  any  proceeding,  whether  a  party  to 
the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to  answer  any 
question  tending  to  show  that  he  or  she  has  been  guilty  of  adultery, 
unless  such  witness  shall  have  already  gi-ven  evidence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged  adultery  "  (g).  The 
language  used  in  this  proviso,  though  not  free  from  ambiguity,  will  not 
protect  a  party,  who  tenders  himself  as  a  witness  for  the  purpose  of 
disproving  one  act  of  adultery,  from  being  cross-examined  respecting 
other  acts,  provided  that  these  last  be  duly  charged  in  the  plead- 
ings (h).  Neither  does  the  statute  render  inadmissible  the  evidence 
of  a  witness  that  he  or  she  has  committed  adultery,  but  it  simply 
protects  the  witness  from  being  questioned  on  the  subject  in  the  event 
of  the  protection  being  claimed  (i).  No  one  but  the  witness  has  any 
right  to  interfere  (fc).  In  any  suit  in  the  Divorce  Court  the  petitioner 
is  not  compellable  to  answer  questions  tending  to  prove  his  adultery  (?)• 

§  1356.  Notwithstanding  these  changes  in  the  law  relating  to 
evidence  in  civil  suits  the  old  common-law  rule  of  incompetency  still 
prevailed  in  criminal  cases,  and,  until  the  passing  of  the  Criminal 
Evidence  Act,  1898  (m),  rendered  two  classes  of  persons  altogether 
incompetent  to  testify,  namely,  first,  those  persons  who,  in  any 
criminal  proceeding,  are  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction;  secondly, 
the  husbands  and  wives  of  persons,  who  are  defendants  in  any  criminal 
proceeding.  On  these  general  rules  a  few  exceptions  have  been 
engrafted,  which  will  be  referred  to  hereafter. 

§   1357.  The  first  class  of  persons  whom  the  law  in  general  regards 

(/)  By  Ld.  Brougham's  Acts  they  are  also  "compellable"  to  give  evidence,  see 
ante,  §  1349. 

(g)  A  petition  to  vary  a  settlement  under  section  5  of  the  Matrimonial  Causes  Act, 
1859  (22  &  23  V.  c.  61),  is  not  a  proceeding  instituted  in  consequence  of  adultery 
within  the  meaning  of  the  Evidence  Further  Amendment  Act  :  Evans  v.  Evans, 
[1904]  P.  378;  73  L.  J.  P.  114. 

(h)  Brown  v.  Brown  and  Paget,  (1874)  L.  E.  3  P.  &  D.  198;  43  L.  J.  P.  &  M. 
33;  Allen  v.  Allen  and  Bell,  [1894]  P.  248;  63  L.  J.  P.  D.  &  A.  120;  Brown  v. 
Brown,  [1915]  P.  83;  84  L.  J.  P.  153  See  also  Ruck  v.  Ruck,  [1911]  P.  90; 
80  L.  J.  P.  17. 

(i)  Hebblethwaite  v.  Hebblethwaite,  (1869)  L.  E.  2  P.  &  D.  29;  39  L  J.  P.  & 
M.  15;  Babbage  v.  Babbage,  (1870)  L.  E.  2  P.  &  D.  222. 

(k)  Hebblethwaite  v.  Hebblethwaite,  supra. 

(!)  20  &  21  V.  c.  85,  B.  43;  S.  v.  5.,  [1907]  P.  224 ;  76  L.  J.  P.  118. 

(to)  61  &  62  V.  c.  36. 
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as  partially  incompetent  to  testify,  includes  defendants  in  our  criminal 
courts  and  parties  charged  before  magistrates  with  minor  offences.  It 
has  been  seen  that  Lord  Brougham's  Act  of  1851,  in  making  parties 
to  the  record  admissible  witnesses,  has  expressly  provided,  in  sec- 
tion 3  (n),  that  nothing  in  the  Act  "  shall  render  any  person,  who  in 
any  criminal  proceeding  is  charged  with  the  commission  of  any  indict- 
able offence,  or  any  offence  punishable  on  summary  conviction,  com- 
petent or  compellable  to  give  evidence  for  or  against  himself  or 
herself."  Now  this  proviso  calls  for  three  observations.  In  the  first 
place,  it  does  not  say  that  the  persons  specified  in  it  shall  not  be 
rendered  by  the  Act  competent  or  compellable  to  give  evidence  at 
all,  but  merely  that  they  shall  not  be  allowed  or  forced  to  testify  for 
or  against  themselves.  In  the  event,  therefore,  of  several  persons 
being  jointly  indicted,  it  would  seem  to  be  no  unreasonable  proposition 
to  contend  that  any  one  of  them  might,  under  section  2,  be  called  as 
a  witness  either  for  or  against  his  co-defendante,  excepting  only  in 
those  few  cases  where  the  indictment  was  so  framed  as  to  give  him  a 
direct  interest  in  obtaining  their  discharge.  Indeed,  for  some  years 
this  was  considered  to  be  the  law  by  many  judges  (o),  though  some 
doubted  (p) ;  and  at  last,  in  1872,  on  the  point  being  reserved  for  the 
Court  of  Crown  Cases  Reserved,  that  court,  after  much  discussion, 
decided  that  Lord  Brougham's  Act  was  not  intended  to  alter,  and  did 
not  in  fact  alter,  the  ancient  law  of  England,  which  prohibited  any 
attempt  to  examine  or  cross-examine  any  prisoner  on  his  trial  (g). 
Whenever,  therefore,  it  becomes  necessary  to  obtain  the  testimony  of 
a  defendant  in  a  criminal  trial  as  against  his  co-defendants,  the  proper 
course — unless  he  has  pleaded  guilty  on  his  arraignment  and  is  there- 
fore not  given  in  charge  to  the  jury  (r) — is  either  to  enter  a  nolle 
■prosequi  (s),  or  to  apply  for  a  verdict  of  acquittal  before  opening  the 
case  {t);  though  the  court,  in  its  discretion,  will  direct  an  acquittal 
either  during  the  progress  or  at  the  termination  of  the  inquiry,  if  no 
evidence  has  been  given  inculpating  the  party  who  is  sought  to  be  made 
a  witness  (m).  Nothing  short  of  a  formal  judgment  or  a  plea  of  guilty 
can,    however,    be    considered,  as,  for    this    purpose,  an   end   of   the 


(n)  Ante,  §  1349. 

(o)  See  R.  V.  Deeley,  (1870)  11  Cox  C.  C.  607,  per  Mellor,  J. ;  R.  v.  Stevenson  & 
Coulter,  per  Ball,  J.,  at  Armagh,  on  4  March,  1851.  The  indictment  in  this  last  case 
was  for  an  aggravated  assault,  and  Coulter  was  examined  as  a  witness  for  Stevenson. 
See  also  Winsor  v.  R.,  (1866)  L.  E.  1  Q.  B.  390;  85  L.  J.  M.  C.  161. 

(p)  See  R.  V.  Jackson,  (1855)  6  Cox  C.  C.  525. 

(q)  R.  V.  Payne,  (1872)  L.  E.  1  C.  C.  E.  349;  41  L.  J.  M.  C.  66. 

(r)  R.  V.  Gallagher,  (1876)  13  Cox  C.  0.  61. 

(s)  R.  V.  Sherman,  (1736)  Cas.  t.  Hard.  303;  R.  v.  Ellis,  (1802)  1  M'Nally, 
Ev.  65. 

(t)  R.  V.  Rowland,  (1826)  Ry.  &  M.  401. 

(u)  R.  V.  Fraser,  (1797)  1  M'Nally,  Ev.  56;  R.  v.  O'Donnell,  (1867)  7  Cox  C.  C. 
337. 
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matter  (v).  For  instance,  in  general,  separate  trials  being  ordered  will 
not  suffice  (a).  As  soon,  however,  as  an  end  has  been  legally  and 
effectually  put  to  the  case  against  him,  a  prisoner  becomes  competent 
to  testify,  either  for  the  Crown,  or  for  his  former  co-defendants  (y). 
Moreover,  in  very  special  circumstances  (for  instajice,  where  the 
indictments  might  have  been  severed  and  a  joint  trial  might  impro- 
perly prejudice  the  case  of  one  of  the  defendants),  some  or  one  of 
several  persons  indicted  jointly  for  publishing  blasphemous  libels  may 
be  put  separately  on  his  (or  their  trial)  and  allowed  to  call  the  other 
defendants  as  witnesses,  though  they  still  remain  liable  to  be  tried  for 
the  same  offence  (a). 

§  1358.  The  second  point  which  it  is  important  to  notice  with 
respect  to  the  proviso  in  question,  is  that  it  merely  applies  to  persons 
who  are  charged  in  any  criminal  proceeding,  either  with  indictable 
offences,  or  with  offences  punishable  by  summary  conviction  (a). 
Penal  proceedings  instituted  in  the  Ecclesiastical  Courts  do  not  fall 
within  either  of  these  two  categories;  and,  consequently,  if  the  office 
of  the  judge  be  promoted  against  a  clergyman  for  immoral  conduct, 
the  defendant  will  be  competent  to  testify  in  his  own  behalf,  and 
may  even  be  subjected  to  examination  on  the  part  of  the  prosecu- 
tion (b).  It  may  be  true  that  he  cannot  be  compelled  to  answer  any 
questions  tending  to  expose  him  to  conviction,  though  this  is  a  point 
on  which,  as  before  observed  (c),  some  doubt  may  possibly  be  enterr 
tained;  but  should  he  rely  on  his  legal  protection  and  decline  to 
answer,  the  inference  against  him  raised  by  such  conduct  must  of 
necessity  be  strong  (d).  It  is  equally  obvious  that  qui  tarn  actions 
for  penalties, — although  to  a  certain  extent  they  partake  of  a  penal 
character, — are  not  included  in  the  language  of  the  proviso;  and  the 
defendants  in  such  actions  may  therefore  be  examined  on  either  side. 
The  same  remark  applies  to  many  charges  preferred  before  justices. 


(»)  Gr.  on  Ev.  (15th  ed.),  §  362. 

(x)  People  V.  Bill,  (1813)  10  Johns.  95  (Am.). 

iy)  R.  V.  O'Donnell^  supra. 

(z)  R.  V.  Bradlaugh,  (1883)  15  Cox  C.  C.  217. 

(a)  These  words  apply  to  an  information  against  a  party  under  1  &  2  W.  4,  c.  '32, 
s.  23,  for  using  snares  to  take  game,  not  having  a  game  certificate  :  Gattell  v.  Ireson, 
(1858)  27  L.  J.  M.  C.  167  ;  B.  B.  &  B.  91 ;  113  K.  E.  559.  Also  to  a  summons  before 
Petty  Sessions,  to  enforce  a  penalty  for  keeping  a  dog  without  a  licence,  contrary  to 
the  Dogs'  Eegulation,  Ireland,  Act,  1865;  R.  v.  Sullivan,  (1874)  I.  E.  8  C.  Ii.  404. 
Also  to  a  summons  to  find  sureties  for  good  behaviour;  R.  v.  Queen's  County  JJ.,  Re 
Feehan,  (1882)  10  L.  E.  Ir.  294. 

(b)  Bp.  of  Norwich  v.  Pearse,  (1868)  37  L.  J.  Ecc.  C.  90;  L.  E.  2;  A.  &  E.  281, 
per  Sir  E.  Phillimore,  overruling  Burder  v.  O'Neill,  (1863)  9  Jur.  N.  S.  1109,  per 
Dr.  Lushington.     See'  also  Berney  v.  Bp.  of  Norwich,  (1867)  36  L.  J.  Ecc.  10. 

(c)  See  ante,  §  1349. 

(d)  Att.-Gen.  v.  Radloff,  (1854)  10  Ex.  98;  23  L.  J.  Ex.  240;  102  E.  E.  490,  per 
Martin,  B. 
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which,  although  in  one  sense  they  may  be  regarded  as  criminal  pro- 
ceedings, do  not  result  in  summary  convictions,  such  as  applications 
for  orders  of  affiliation  (e). 

§  1359.  As  serious  doubts  have  been  entertained,  whether  an 
information  filed  by  the  Attorney-General  for  the  recovery  of  penalties 
consequent  on  a  breach  of  the  revenue  laws,  was,  or  was  not,  such  a, 
"  criminal  proceeding  "  as  to  render  the  defendant  an  inadmissible 
witness  (/),  the  Legislature  has  five  times  interposed  with  the  view 
of  clearing  up  the  matter  by  positive  enactment.  On  the  fourth 
occasion  an  Act  was  passed  (g),  which  would  seem  to  have  settled 
the  point  by  enacting  affirmatively,  that  the  Evidence  Acts  of  1851 
and  1853  shall  extend  to  proceedings  at  law  on  the  Kevenue  Side  of 
the  Queen's  Bench  Division,  and  by  enacting  negatively,  that  such 
proceedings  "  shall  not  be  deemed  criminal  proceedings  "  within  the 
meaning  of  the  said  Acts.  However,  this  language  was  still  deemed 
insufficient,  and  consequently,  in  1876,  a  fifth  statute  declared,  that 
where  any  proceedings  are  had  under  the  Customs  Acts  in  the  High 
Court  of  Justice  on  the  Kevenue  Side,  "  the  defendant  shall  be  com- 
petent and  compellable  to  give  evidence  "  (h). 

§  1360.  Another  observation  suggested  by  the  proviso  in  Lord 
Brougham's  Act  is,  that  it  does  not  render  the  persons  specified 
incompetent  to  testify  either  for  or  against  themselves, — for  the  Act 
is  in  no  respect  a  disqualifying  statute, — but  it  simply  leaves  un- 
touched the  previous  law  on  the  subject.  In  whatever  cases,  there- 
fore, previous  to  the  passing  of  the  Act,  defendants  charged  with 
offences  were  rendered  competent  to  give  evidence,  they  may  still, 
notwithstanding  the  proviso,  be  examined  as  witnesses.  The  principal 
statutes  which  authorised  such  an  examination,  will  be  found  to 
relat-e  to  cases  in  which  the  defendant  is  either  a  nominal  party  on 
the  record,  or  is  only  one  of  many  persons  against  whom  the  proceed- 
ing is  really  instituted. 

5  1361.  With  regard  to  the  second  class  of  persons  who  until 
recently  remained  generally  absolutely  incompetent  to  testify  in 
criminal  proceedings,  namely,  the  husbands  and  wives  of  defendants, 
the  common-law  rule  has  not  been  interfered  with  either  by  the  Act 
of  1851,  or  by  the  Act  of  1853.  Both  statutes  contain  an  express 
proviso,  that  nothing  therein  shall  "  render  any  husband  competent 

(e)  R.  V.  Berry,  (1859)  Bell,  C.  C.  46,  59;  28  L.  J.  M.  C.  86;  R.  v.  Lightfoot, 
(1856)  6  E.  &  B.  822 ;  25  L.  J.  M.  C.  115 ;  106  E.  E.  814. 

(/)  Att.-Gen.  v.  Radloff,  supra.  Pollock,  C.B.,  and  Parke,  B.,  held  that  the 
defendant  was  not  a  competent  witness;  Piatt  and  Martin,  Bs.,  held  that  he  was. 

(g)  28  &  29  V.  c.  104,  a.  34. 

(h)  39  &  40  V.  u.  36,  «.  259. 
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or  compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her  husband, 
in  any  criminal  proceeding  "  (i).  The  object  of  the  proviso  in  the 
first-named  Act  has  been  much  canvassed  by  the  judges  (fe).  As  the 
bill  originally  stood,  the  clause  was  obviously  necessary,  because  hus- 
bands and  wives  were  made  competent  witnesses.  The  enactment, 
however,  to  that  effect,  after  having  been  struck  out  in  the  Uppei- 
House  and  re-inserted  by  the  Commons,  met  with  so  strenuous  an 
opposition  when  the  bill  was  returned  to  the  Lords,  that  it  was  with- 
drawn at  the  last  moment.  The  Act,  therefore,  finally  passed  in  a. 
form  which  left  the  law  of  husband  and  wife  precisely  where  it  found 
it, — excepting  only  in  those  few  cases  where  both  of  them  are  either 
parties  to  the  record,  or  persons  in  whose  behalf  the  action  is  brought 
or  defended.  Whenever  this  state  of  things  occurs,  the  wife,  as  a 
party,  or  an  interested  person,  may,  under  the  express  terms  of  the 
second  section,  give  evidence  for  or  against  her  husband,  and  the 
husband,  in  like  manner,  may  give  evidence  for  or  against  his  wife ; 
and  it  was  merely  because  a  man  and  his  wife  are  sometimes  both 
of  them  parties  to  the  same  indictment  or  other  criminal  proceeding, 
that  the  clause  prohibiting  them,  under  such  circumstances,  from 
testifying  for  or  against  each  other  was  retained  in  the  Act,  although 
the  general  enactment  respecting  husbands  and  wives  was  struck 
out.  Were  it  not  for  this  clause,  a  wife,  conjointly  indicted  with  her 
husband  for  murder,  might  be  called  by  the  prosecutor  to  establish 
the  man's  guilt,  or  the  man  might  be  examined  by  the  counsel  for 
the  defence  to  prove  the  woman's  innocence. 

§  1362.  Eeturning  now  to  the  common-law  rule  itself,  it  will  be 
found  not  only  to  exclude  the  husband  or  wife  of  a  defendant  in  a 
criminal  proceeding,  who  is  called  to  give  evidence  of  what  occurred 
during  their  marriage,  but  to  prevent  such  witness  from  being  ex- 
amined, either  as  to  circumstances  that  happened  before  the  marriage, 
or  even  as  to  the  very  fact  of  the  marriage  itself.  Thus,  if  a  mam  be 
prosecuted  for  bigamy,  his  first  wife  formerly  could  not  be  called  to 
prove  her  marriage  with  the  defendant  (I).  The  rule  also  applied  to 
all  cases  in  which  the  interests  of  a  married  person,  who  is  a  defen- 
dant in  a  criminal  proceeding,  are  involved,  and  therefore  a  wife 
could  not  be  witness  for  a  co-defendant,  as  her  testimony  might  tend, 


(i)  14  &  15  V.  c.  99,  s.  3;  16  &  17  V.  c.  83,  s.  2. 

(fc)  See  Barbat  v.  Allen,  (1852)  7  Ex.  615,  616;  21  L.  J.  Ex.  156;  StapUton  v. 
Crofts,  (1852)  18  Q.  B.  367;  21  L.  J.  Q.  B.  346;  Kenort  v.  Pittis,  (1853)  2  E.  &  B. 
425;  23  L.  J.  Q.  B.  33;  95  E.  B.  620. 

(I)  Grigg's  Case,  (1672)  T.  Ray.  1.  The  Criminal  Justice  Administration  Act 
(4  &  5  Geo.  5,  c.  68),  a.  28  (3),  now  provides  that  the  wife  or  husband  of  a  person 
charged  with  bigamy 'may  be  called  as  a  witness  either  for  the  prosecution  or  the 
defence  and  without  the  consent  of  the  person  charged. 
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at  least  indirectly,  to  her  husband's  acquittal  (m).  Thus,  where  the 
wife  of  one  prisoner  was  called  to  prove  an  alibi  in  favour  of  another 
jointly  indicted  with  her  husband  for  burglary,  her  testimony  was 
rejected  on  the  ground,  that,  by  shaking  the  evidence  of  a  witness 
for  the  prosecution  who  had  identified  both  prisoners,  it  would  mater- 
ially weaken  the  case  against  the  husband  (n). 

§  1363.  Moreover,  as  the  courts  recognised  no  distinction  between 
admitting  the  evidence  of  married  persons  for  or  against  each  other  (o), 
a  husband  has  been  deemed  an  inadmissible  witness  in  support  of  a 
prosecution,  which  charged  his  wife  and  several  other  persons  with 
conspiring  to  procure  his  marriage  without  the  consent  of  his 
parents  (p) ;  and  where  four  men  were  indicted  for  sheep-stealing,  Mr. 
Baron  Bolland  rejected  the  testimony  of  the  wife  of  one  of  them, 
who  was  called  to  prove  facts  against  the  other  prisoners  (g). 

§  1364.  But  though  the  rule  of  exclusion  was  thus  stringent 
where  a  married  person  was  criminally  accused  in  conjunction  with 
others,  it  is  clear  that  where  a  married  defendant  had  pleaded 
guilty  (r),  or  was  entirely  removed  from  the  record,  whether  by  a 
verdict  pronounced  in  his  favour,  or  by  a  previous  conviction,  or  by 
the  jury  not  being  charged  with  his  interest  at  the  time  of  the  trial, 
his  wife  might  testify  either  for  or  against  any  other  persons  who 
might  be  parties  to  the  record  (s) ;  and  the  mere  hope  that,  by  giving 
evidence  against  a  prisoner,  a  wife  may  procure  the  pardon  of  her 
husband  who  has  been  previously  convicted  of  another  crime,  will  by 
no  means  aSect  her  competency,  though  it  may,  and  indeed  must, 
shake  her  credit  (t).  It  seems  scarcely  necessary  to  add,  that  the 
wife  of  a  prosecutor  in  a  criminal  proceeding  would  not  be  excluded 
by  this  rule  from  giving  evidence  either  for  the  Crown  or  for  the 
defendant  (u). 

§   1365  (o).  This    rule    of    exclusion    is    extended    only    to    lawful 

(m)  B.  V.  Thompson  and  others,  (1872)  L.  E.  1  C.  C.  B.  377 ;  41  L.  J.  M.  C.  112. 

(n)  R.  V.  Smith,  (1826)  1  Moo.  C.  C.  289.  See  also  R.  v.  Hood,  (1830)  id.  281; 
R.  V.  Frederick,  (1738)  2  Str.  1095;  R.  v.  Glassie,  (1854)  7  Cox,  1. 

(o)  R.  V.  Perry,  per  Gibbs,  C.J.,  cited  and  approved  of  by  Abbott,  C.J.,  in  R.  v. 
Serjeant,  (1826)  Ey.  &  M.  354. 

(p)  B.  V.  Serjeant,  supra. 

(q)  R.  V.  Webb,  (1830)  referred  to  in  Euas.  C.  &  M. 

(r)  R.  V.  Thompson  &  Simpson,  (1863)  3  F.  &  P.  824. 

(s)  HawkeswoHh  v.  Showier,  (1843)  12  M.  &  W.  49,  50;  13  L.  J.  Ex.  86,  per 
Alderson,  B. ;  R.  v.  Williams,  (1838)  8  C.  &  P.  284,  per  id.,  who  stated  that,  m 
Thurtell's  Case,  Mrs.  Probert  was  examined  as  the  principal  witness  against  Thurtell, 
after  her  husband  was  acquitted. 

(t)  R.  V.  Rudd,  (1775)  1  Lea.  127. 

(«)  See  R.  V.  Houlton,  (1823)  Jebb.  C.  C.  24. 

(v)  Gr.  Ev.  §  339,  in  part 
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marriages.  Thus,  upon  a  trial  for  bigamy,  the  first  marriage  being 
proved  and  not  controverted,  the  woman,  with  whom  the  second 
marriage  was  had,  is  a  competent  witness  either  for  or  against  the 
prisoner;  for  the  second  marriage  is  void  (x).  But  if  the  proof  of  the 
first  marriage  were  doubtful,  and  the  fact  were  controverted,  it  is 
conceived  that  she  would  not  have  been  admitted  (y).  Whether  a 
mian  can  call  as  a  witness  a  woman  with  whom  he  has  long  cohabited, 
whom  he  has  constantly  represented  to  be  his  wife,  and  by  whom  he 
has  had  children,  has  been  declared  to  be  at  least  doubtful  (2).  Lord 
Kenyon  rejected  such  a  witness,  when  offered  by  the  prisoner ,  in  a 
capital  case  tried  before  him  at  Chester  (a) ;  but  in  that  case  the 
criminal  had,  throughout  the  trial,  admitted  that  the  witness  was  his 
wife,  and  was  thus  in  a  manner  estopped  from  denying  the  marriage 
when  her  competency  was  questioned ;  and  in  the  subsequent  case 
of  Batthews  v.  Galindo  (b),  where  Lord  Kenyon 's  ruling  was  dis- 
cussed. Park  and  Burrough,  JJ.,  declared  that  his  lordship's  decision 
was  founded  on  this  admission,  and  the  whole  court  determined  that 
a  kept  mistress  was  a  competent  witness  for  her  protector,  though 
she  passed  by  his  name  and  appeared  to  the  world  as  his  wife.  So, 
where  the  parties  had  lived  together  as  man  and  wife,  believing  them- 
selves lawfully  married,  but  had  separated  on  discovering  that  a  prior 
husband,  supposed  to  be  dead,  was  still  living,  the  woman  was  held 
to  be  a  competent  witness  against  the  second  husband,  even  as  to 
facts  communicated  to  her  by  him  during  their  cohabitation  (c).  It 
seems,  also,  from  this  last  case,  and  from  several  others  (d),  that  a 
supposed  husband  or  wife  may  be  examined  on  the  voire  dire  to  facts 
showing  the  invalidity  of  the  marriage ;  and  it  is  apprehended  that  nu 
valid  reason  can  be  given  for  not  admitting  their  evidence  thus  far, 
though  the  fact  that  the  marriage  ceremony  has  been  actually  per- 
formed may  have  been  previously  proved  by  independent  testimony  (e). 
See  now  the  Criminal  Justice  Administration  Act,  1914,  ante,  §  1362. 

§  1366  (/).  Whether  the  rule  may  be  relaxed  so  as  to  admit  the 

(x)  B.  N.  P.  287 ;  R.  v.  Serjeant,  (1826)  By.  &  M.  354,  per  Abbott,  C.J 

iy)  Grigg's  Case,  (1692)  T.  Bay.  1.  But  it  seems  that  the  wife,  though  inadmis- 
eible  as  a  witness,  may  be  produced  in  court  for  the  purpose  of  being  identified, 
although  the  proof  thus  furnished  may  affix  a  criminal  charge  upon  the  husband;  as, 
for  example,  to  show  that  she  was  the  person  to  whom  he  was  first  married;  or,  who 
passed  a  note,  which  he  is  charged  with  having  stolen.    Alison,  Pract.  of  Cr.  L.  463. 

(z)  Campbell  v.  Twenlow,  (1814)  1  Price,  88,  89. 

(0)  Anon.,  (1782)  cited  by  Richards,  B.,  in  1  Price,  83. 

(b)  (1828)  4  Bing.  610,  612,  613;  6  L.  J.  (O.S.)  C.  P.  138. 

(c)  Wells  V.  Fletcher,  (1831)  5  C.  &  P.  12. 

id)  B.  V.  Peat,  (1838)  2  Lewin  C.  C.  288;  R.  v.  Wakefield,  (1827)  id.  279. 

(e)  R.  V.  Bramley,  (1795)  6  T.  R.  330;  R.  v.  Bathwick,  (1831)  2  B.  &  Ad.  646, 
where  Ld.  Tenterden  observed  that,  "it  might  well  be  doubted,  whether  the  com- 
petency of  a  witness  can  depend  upon  the  marshalling  of  the  evidence,  or  the  particular 
stage  of  the  cause  at  which  the  witness  may  be  called." 

(/)  Gr.  Bv.  §  340,  in  great  part. 
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wife  to  testify  for  or  against  the  husband,  where  the  parties  consent 
to  such  a  course,  is  a  question  on  which  the  authorities  are  not 
agreed  (g).  Lord  Hardwicke  was  of  opinion  that  she  was  not  admis- 
sible to  give  evidence  against  her  husband  even  with  his  consent  (h) ; 
and  this  opinion  has  been  followed  in  America  (i),  apparently  upon 
the  ground,  that  the  interest  of  the  husband  in  preserving  the  confi- 
dence reposed  in  her  is  not  the  sole  foundation  of  the  rule,  but  that 
the  public  have  also  an  interest  in  the  preservation  of  domestic  peace, 
which  might  be  disturbed  by  her  testimony,  notwithstanding  his  con- 
sent. Still,  Lord  Chief  Justice  Best  stat-ed  on  one  occasion  (k),  that 
he  would  receive  the  evidence  of  the  wife  if  her  husband  consented; 
apparently  regarding  the  interest  of  the  husband  as  the  sole  ground 
of  her  exclusion,  since  he  cited  a  case  where  Sir  James  Mansfield  (!) 
had  once  permitted  a  plaintiff  to  be  examined  with  his  own  consent. 
This  question  was  afterwards  again  mooted  in  the  Court  of  Exchequer, 
in  a  case  in  which  the  defendant  had  called  his  wife  as  a  witness, 
but  the  judge  at  Nisi  Prius  had  rejected  her  testimony  on  objection 
taken  (m).  The  plaintiff  had  afterwards  offered  to  waive  the  objec- 
tion, but  the  judge  had  refused  to  receive  the  waiver.  Under  these 
circumstances  the  learned  Barons, — without  deciding  the  question 
whether  the  witness  could  be  thus  examined  by  consent, — were  con- 
tented to  hold  that  it  was  at  least  discretionary  with  the  judge, 
whether  he  would  allow  the  objection  to  be  withdrawn,  and  he  hav- 
ing refused  to  do  so,  they  declined  to  interfere  (n). 

§  1367  (o).  Although,  in  the  instances  before  mentioned,  the 
common-law  rule  of  incompetency  renders  the  husband  and  wife  in- 
admissible as  witnesses  for  or  against  each  other,  in  all  other  cases 
they  may  be  called,  notwithstanding  the  evidence  of  the  one  may 
tend  to  subject  the  other  to  a  criminal  charge  (p).  Thus,  in  a  ques- 
tion respecting  a  female  pauper's  settlement,  where  a  man  testified 

(g)  Under  §  1710,  cl.  1,  of  the  New  York  Civ.  Code,  "  A  husband  cannot  be 
examined  for  or  against  his  wife  without  her  consent,  nor  a  wife  for  or  against  her 
husband  without  his  consent,  nor  can  either,  during  the  marriage  or  afterwards,  be, 
without  the  consent  of  the  other,  examined,  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage.  But  this  exception  does  not  apply  to  a  civil  action 
or  proceeding  by  one  against  the  other,  nor  to  a  criminal  action  or  proceeding,  for  » 
crime  committed  by  one  against  the  other." 

{h)  Barker  v.  Dixie,  (1736)  Ca.  t.  Hard.  264. 

(i)  Randall's  Case,  (18120)  5  City  Hall  Kec.  141,  153,  154;  Colbern's  Case,  (1823) 
1  Wheel.  C.  C.  479. 

(fc)  Pedley  v.  Wellesley,  (1829)  3  C.  &  P.  558. 

(!)  In  the  report,  the  decision  is  said  to  have  been  one  of  Ld.  Mansfield's,  but 
this  is  probably  a  mistake,  as  the  case  referred  to  would  seem  to  be  that  of  Norden  v. 
Williamson,  (1808)  1  Taunt.  377. 

(m)  This  was  before  the  passing  of  the  Act  16  &  17  V.  c.  83.     See  ante,  §  1352. 

(n)  Barbat  v.  Allen,  (1852)  7  Ex.  609 ;  21  L.  J.  Ex.  156. 

(o)  Gr.  Ev.  §  342,  in  part. 

(p)  See  R.  V.  HalUday,  (1860)  29  L.  J.  M.  C.  148;  8  Cox  C.  C.  298. 

922 


HUSBAND   AND    WIFE   CALLED   ON   OPPOSITE    SIDES.       [§§    1367 — 1369. 

that  he  was  married  to  the  pauper,  another  woman  was  admitted  to 
prove  her  own  previous  marriage  with  the  same  man;  for  although, 
if  the  testimony  of  both  witnesses  was  true,  the  husband  was  charge- 
able with  the  crime  of  bigamy,  neither  the  evidence  nor  the  record  in 
that  case  would  be  receivable  against  him  upon  such  a  charge,  the 
point  at  issue  being  res  inter  alios  acta,  and  neither  the  husband  nor 
the  wife  having  any  interest  in  the  decision  (g).  So,  in  an  action  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  wife  of 
the  drawer  would  probably  be  permitted  to  prove  that  her  husband 
had  forged  the  bill  (r);  though, — subsequently  to  the  decision  of  R. 
V.  Bathwick, — two  learned  judges  are  reported  to  have  held,  that,  on 
an  indictment  for  theft,  a  woman  could  not  be  called  on  the  part  of 
the  Crown,  to  prove  that  her  husband,  who  had  absconded,  was 
present  when  the  property  was  taken,  and  that  she  saw  him  deliver 
it  to  the  prisoner  (s). 

§  1368.  But  although,  in  these  cases,  the  wife  will  be  permitted 
to  testify  against  her  husband,  it  by  no  means  follows  that  she  can 
be  compelled  to  do  so ;  and  the  better  opinion  is  that  she  may  throw 
herself  upon  the  prot-ection  of  the  court,  and  decline  to  answer  any 
question,  which  would  tend  to  expose  her  husband  to  a  criminal 
charge  (t). 

§  1369.  In  all  actions,  suits,  and  other  proceedings  between  third 
parties,  husbands  and  wives  will  be  permitted  to  contradict,  and  even 
to  discredit,  each  other  as  freely  as  if  the  marriage  was  void  (u).  If 
this  were  not  the  law,  great  injustice  might  be  done ;  since  the  com- 
petency of  the  witness  would  then  depend  upon  the  marshalling  of 
the  evidence,  and  the  testimony  of  a  husband  might  be  rendered 
inadmissible  for  the  defendant,  from  the  accidental  circumstance  of 
his  wife  having  been  previously  called  on  the  part  of  the  plaintiff, 
though  had  the  defendant  been  entitled  to  begin,  the  husband  would 
have  been  examined,  and  the  wife  rejected.  In  Ireland,  all  the  judges 
have  held,  that  the  evidence  of  a  wife  could  not  be   rejected  on  the 

iq)  R.  V.  Bathwick,  (1831)  2  B.  &  Ad.  639,  647;  9  L.  J.  (O.S.)  M.  C.  103;  36 
E.  R.  690;  R.  v.  All  Saints,  Worcester,  (1817)  6  M.  &  S.  194.  These  cases  overrule 
R.  V.  Cliviger,  (1788)  2  T.  R.  263,  where  it  was  broadly  held  that  ■-■  wife  was  in  every 
case  incompetent  to  give  evidence,  tending  to  criminate  her  husband. 

(r)  Henman  v.  Dickinson,  (1828)  5  Bing.  183;  7  L.  J.  (O.S.)  C.  P.  68;  30  E.  E. 
665.     In  this  case  the  point  was  not  expressly  decided. 

(s)  R.  V.  Gleed,  (1823)  3  Euss.  C.  &  M.  623,  per  Taunton  and  Littledale,  JJ. 
Sed  qu. 

(t)  R.  V.  All  Saints,  Worcester,  supra;  Cartwright  v.  Green,  (1803)  8  Ves.  405; 
7  E.  E.  99;  post,  §  1453. 

(«)  Stapleton  v.  Crofts,  (1852)  18  Q.  B.  368;  21  L.  J.  Q.  B.  246,  per  Ld.  Camp- 
bell; 373,  per  Erie,  J.;  R.  v.  Bathwick,  (1831)  2  B.  &  Ad.  646,  per  Ld.  Tenterden ; 
B.  V.  All  Saints,  Worcester,  supra;  Annesley  v.  Ld.  Anglesea,  (1743)  17  How  St.  Tr. 
1276. 

T.L.E.  923  59 


§§    1369 1370.]       WHEN  WIFE  ADMISSIBLE,  FOR  OR  AGAINST  HUSBAND. 

ground  that  she  was  brought  to  contradict  the  testimony  of  her  hus- 
band, even  where  he  was  the  prosecutor  of  an  indictment  (v). 

§  1370  (x).  On  the  rule  which  precludes  husbands  and  wives  from 
giving  testimony  for  or  against  each  other  in  criminal  proceedings,  a 
necessary  exception  has  been  engrafted  at  common  law,  when  a  per- 
sonal injury  has  been  committed  by  the  one  against  the  other.  Were 
it  not  for  this  exception,  the  wife  would  be  exposed  without  remedy 
to  brutal  treatment  (y).  If,  therefore,  a  man  be  indicted  for  the 
forcible  abduction  of  a  woman  with  intent  to  marry  her  (z),  she  is 
clearly  a  competent  witness  against  him,  if  the  force  were  continuing 
against  her  till  the  marriage.  Of  this  last  fact  also  she  is  a  com- 
petent witness ;  and  the  better  opinion  seems  to  be,  that  she  is  still 
competent,  notwithstanding  her  subsequent  assent  to  the  marriage, 
and  her  voluntary  cohabitation;  for,  otherwise,  the  offender  would 
take  advantage  of  his  own  wrong  (a).  So,  on  an  indictment  for  the 
fraudulent  abduction  of  an  heiress,  the  lady  has  been  admitted  as  a 
witness  for  the  prosecution  (ft).  So,  a  wife  may  testify  against  her 
husband  on  an  indictment  for  assisting  at  a  rape  committed  on  her 
person  (c) ;  or,  for  an  assault  and  battery  upon  her  (d) ;  or,  for  mali- 
ciously shooting  (e),  or  attempting  to  poison  (/),  her;  or,  it  seems,  for 
any  other  oSence  against  her  liberty  or  person  {g).  She  may  also 
exhibit  articles  of  the  peace  against  him,  in  which  case  her  affidavit 
will  not  be  allowed  to  be  controlled  and  overthrown  by  his  own  (h). 
Indeed,  East  considers  it  to  be  settled,  that,  "in  all  cases  of  personal 
injuries  committed  by  the  husband  or  wiie  against  each  other,  the 
injured  party  is  an  admissible  witness  against  the  other"   (i).     But 

(»)  R.  V.  Houlton,  (1823)  Jebb,  C.  C.  24. 
(x)  Gr.  Ev.  §  343,  in  part. 
iy)  See  Bentley  v.  Cooke,  (1784)  3  Doug.  424. 
(z)  Under  24  &  25  V.  c.  100,  s.  54. 

(a)  R.  V.  Wakefield,  (1827)  trial  published  by  Murray;  2  Lewin  C.  C.  279; 
Brown's  Case,  (1675)  1  Ventr.  243;  Perry's  Case,  cited  in  R.  v.  Serjeant,  (1826) 
Ey  &  M.  352;  M'Nally,  Ev.  179,  180;  3  Chit.  Cr.  L.  817,  n.  y. 

(b)  R.  V.  Yore,  (1839)  1  Jebb  &  Sy.  563.  This  case  was  decided  on  the  Irish  Act, 
now  repealed,  of  10  G.  4,  c.  34,  o.  23.  The  law  is  re-enacted  in  24  &  25  V.  c.  100, 
6.   53. 

(c)  Ld.  Audley's  Case,  (1631)  3  How.  St.  Tr.  402,  413;  B.  N.  P.  287;  R.  v. 
Jellyman,  (1838)  8  C.  &  P.  604. 

(d)  B.  N.  P.  287;  R.  v.  Azire,  (1738)  1  Str.  633;  Soule's  Case,  (1828)  5  Greenl. 
407. 

(e)  R.  V.  Whitehouse,  cited  3  Eusa.  C.  &  M.  625. 

(/)  R.  v.  Jagger,  (1797)  cited  3  Euss.  C.  &  M.  625. 

(g)  Per  HuUock,  B.,  in  R.  v.  Wakefield,  (1827),  trial  published  by  Murray,  257. 

(h)  R.  V.  Doherty,  (1810)  13  East,  171;  12  E.  E.  315;  Ld.  Vane's  Case,  (1744) 
2  Str.  1202;  R.  v.  Ld.  Ferrers,  (1758)  1  Burr.  635.  Her  affidavit  is  also  admissible, 
on  an  application  for  an  information  against  him  for  an  attempt  to  take  her  by  force, 
contrary  to  articles  of  separation;  Lady  Lawley's  Case,  B.  N.  P.  287;  or,  on  a,  habeas 
corpus  sued  out  by  him,  for  the  same  object,  R.  v.  Mead,  (1758)  1  Burr.  542. 

(i)  1  East,  P.  C.  455;  The  People,  ex,  rel.  Ordronaux  v.  Cheqaray,  (1836) 
18  Wend.  642. 
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though  competent  as  a  witness,  it  is  not  indispensable  that  such  party 
should  be  called  (fc);  and  Mr.  Justice  Holroyd  seems  to  have  thought, 
that  the  husband  or  wife  could  only  be  admitted  to  prove  facts,  whicn 
could  not  be  proved  by  any  other  witness  (L).  Still,  it  may  fairly 
be  questioned  whether  this  be  not  restricting  the  rule  within  too 
narrow  bounds.  For  many  years  doubts  were  entertained  whether  a 
wife  was,  or  was  not,  an  admissible  witness  against  her  husband,  in 
cases  where  he  was  proceeded  against,  under  the  Vagrancy  Act  (m), 
as  a  rogue  and  vagabond  for  deserting  her,  and  for  causing  her  to 
become  chargeable  to  the  parish  (n).  These  doubts  were  resolved  in 
the  negative  (o). 

§  1371.  It  must  here  be  noted  that  the  exception  illustrated  in 
the  last  section  was  confined  to  mere  personal  injuries,  and  conse- 
quently, a  husband  was  not  permitted  to  give  evidence  against  his 
wife  or  her  paramour,  where  the  two  offenders  were  indicted  con- 
jointly for  stealing  his  property  at  the  time  of  their  elopement  (p). 
However,  this  unsatisfactory  state  of  the  law  has  now,  by  the  joint 
operation  of  two  statutes  (g),  been  remedied,  and  in  any  criminal 
proceeding,  whether  brought  by  a  wife  against  her  husband  "  for  the 
protection  and  security  of  her  own  sepai-ate  property,"  or  brought 
by  a  husband  against  his  wife  with  respect  to  his  property,  the  spouses 
respectively  "  shall  be  competent  and  admissible  witnesses,  and, 
except  when  defendant,  compellable  to  give  evidence"  (r). 

§  1372  (s).  In  cases  of  high  tremson,  the  question,  whether  the 
wife  is  admissible  as  a  witness  against  her  husband,  has  been  much 
discussed,  and  opinions  of  great  weight  have  been  given  on  both 
sides.  The  affirmative  of  the  question  is  maintained  (i),  on  the  ground 
of  the  extreme  necessity  of  the  case,  and  the  nature  of  the  offence, 
tending,  as  it  does,  to  the  destruction  of  many  lives,  the  subversion 
of  government,  and  the  sacrifice  of  social  happiness.  But,  on  the 
other  hand,  it  is  argued,  that  these  political  reasons  are  not  sufficient 
to  support  an  exception  to  a  rule  of  general  utility,  and  that,  as  the 
wife  is  not  bound  to  discover  her  husband's  treason  (m),  by  parity  of 

(k)  R.  V.  Pearce,  (1840)  9  C.  &  P.  668. 

(/)  In  R    V.  Whitehouse,  cited  3  Buss.  C.  &  M.  625. 

(m)  5  G.  4,  c.  83,  s.  4;  amended  by  34  &  35  V.  c.  112,  e.  15 ;  by  47  *  48  V.  c.  43; 
and  by  54  &  55  V.  c.  70,  s.  7. 

(w)  Sweeney  v.  Spooner,  (1863)  32  L.  J.  M.  C.  82;  3  B.  &  S.  329. 

(o)  Reeve  v.  Wood,  (1865)  34  L.  J.  M.  C.  15 ;  5  B.  &  S.  364.  See  now  61  & 
m  V.  c.  36. 

(p)  R.  V.  Brittleton  d  Bates,  (1884)  12  Q.  B,  D.  266;  58  L.  J.  M.  C.  83. 

(q)  45  &  46  V.  c.  75,  ss.  12,  16;  amended  by  47  &  48  V    c.  14,  s.  1. 

(r)  47  &  48  V.  c.  14,  s.  1. 

(s)  Gr.  Ev.  §  345,  in  great  part, 

(t)  B.  N.  P.  286;  1  Gilb.  Ev.  252;  Gngg's  Case,  (1672)  T.  Bay.  1, 

(u)  1  Brownl.  47. 
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reaso^n,  she  is  not  compellable  to  testify  against  him  (v).     The  latter 
is  perhaps  the  better  opinion. 

§  1372a.  In  recent  years  the  Legislature,  recognising  the  incon- 
venience and  injustice  of  the  common-law  rule  as  to  the  incompetency 
of  witnesses  in  criminal  cases,  has,  in  many  statutes  dealing  witn 
specific  offences,  enacted  that  persons  charged  with  the  offence  and 
their  husbands  and  wives  might  be  permitted  to  give  evidence  for  the 
defence :  thus,  the  Criminal  Law  Amendment  Act,  1885  (a;),  which 
created  several  new  offences  against  women  and  children,  provided 
that  a  person  charged  with  any  offence,  either  under  that  Act, 
or  with  certain  offences  under  specified  sections  of  24  &  25  V.  c. 
100,  and  the  husband  or  wife  of  such  person,  should  be  com- 
petent but  not  compellable  to  give  evidence.  Evidence  given  by 
a  prisoner  pursuant  to  this  provision  may  be  used  to  convict  him 
of  another  charge  (y).  So,  also,  the  Law  of  Libel  Amendment  Act, 
1888  (a),  rendered  persons  charged  with  the  offence  of  libel  before 
any  court  of  criminal  jurisdiction,  and  their  husbands  and  wives, 
competent  but  not  compellable  witnesses.  The  Evidence  Act, 
1877  (a),  enacts  that  on  the  trial  of  an  indictment  or  other  proceed- 
ing for  the  non-repair  of  any  public  highway  or  bridge,  or  for  a  nuis- 
ance to  any  public  highway,  river  or  bridge,  and  of  any  other  indict- 
ment or  proceeding  instituted  for  the  purpose  of  trying  and  enforcing 
a  civil  right  only,  every  defendant  to  such  indictment  or  proceeding, 
and  the  wife  or  husband  of  any  such  defendant  shall  be  admissible 
witnesses  and  compellable  to  give  evidence.  Altogether,  from  the 
year  1872  to  the  end  of  the  year  1897,  some  twenty-seven  Acts  were 
passed,  varying  slightly  in  their  terms,  rendering  such  persons  com- 
petent witnesses  (b). 

{»)  1  Hale,  301;  2  Hawk.  o.  46,  §  82;    Bac.  Abr.,  tit.  Ev.  A.  1;   1  Chit.  Cr.  L. 
595;  M'Nally,  Ev.  181. 
(x)  48  &  49  V.  u.  69. 

iy)  R.  V.  Owen,  (1888)  20  Q.  B.  D.  829;  57  L.  J.  M.  C.  46. 
(z)  51  &  52  V.  c.  64,  s.  9. 

(a)  40  &  41  V.  0.  14.  This  provision  is  still  in  force,  and  is  not  affected  by  the 
Criminal  Evidence  Act,  1898,  see  post,  §  1372a. 

(b)  In  addition  to  the  instances  mentioned  in  the  text  such  a  right  was  given  in 
certain  cases  by  the  following  Acts  : — The  Mines  Eegulation  Act,  1872  (36  &  36  V. 
c.  76),  repealed  by  50  &  51  V.  c.  58;  the  Metalliferous  Mines  Eegulation  Act,  1872 
(35  &  36  V.  c.  77) ;  the  Licensing  Act,  1872  (35  &  36  V.  c.  94),  repealed  by  10  Edw.  7 
and  1  G-.  5,  c.  24;  the  Explosives  Act,  1875  (38  &  39  V.  c.  17);  the  Sale  of  Pood  and 
Drugs  Act,  1875  (38  &  39  V.  c.  63) ;  the  Conspiracy  and  Protection,  to  Property  Act, 
1875  (38  &  39  V.  c.  86);  the  Threshing  Machines  Accidents  Prevention  Act,  1878 
(41  &  42  V.  c.  12) ;  the  Army  Act,  1881  (44  &  45  V.  c.  58) ;  the  Explosive  Substances 
Act,  1883  (46  &  47  V.  u.  3);  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883 
(46  &  47  V.  c.  51) ;  the  Married  Women's  Property  Amendment  Act,  1884  (47  &  4«- 
V.  c.  14) ;  the  Merchandise  Marks  Act,  1887  (50  &  51  V.  c.  28) ;  the  Coal  Mines  Eegu- 
lation Act,  1887  (50  &  51  V.  c.  58),  repealed  by  1  &  2  G.  5,  c.  50;  the  Public  Health 
(London)  Act,  1891  (54  &  55  V.  o.  76);  the  Betting  and  Loans  (Infants)  Act,  1892 
(55  V.  c.  4);  the  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58  V.  u.  41), 
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§  1372b.  The  incompetency  of  defendants  and  their  husbands  and 
wives  to  give  evidence  for  the  defence  in  criminal  proceedings  was 
finally  swept  away  by  the  Criminal  Evidence  Act,  1898  (c),  which 
enacts  that  "  every  person  charged  with  an  offence,  and  the  wife  or 
husband,  as  the  case  may  be,  of  the  person  so  charged,  shall  be  a 
competent  witness  for  the  defence  at  every  stage  of  the  proceedings, 
whether  the  person  so  charged  is  charged  solely  or  jointly  with  any 
other  person."  The  Act  further  provides  that  the  person  charged 
shall  not  be  called  as  a  witness  in  pursuance  of  the  Act  except  upon 
his  own  application  (d),  and  that  the  wife  or  husband  of  the  person 
charged  shall  not  be  called  as  a  witness  except  upon  the  application 
of  the  person  charged  in  any  other  cases  than  those  mentioned  in  the 
schedule  to  the  Act  (e),  and  those  in  which  the  wife  or  husband  of  a 
person  charged  may  at  common  law  be   called  without  the  consent 

(repealed  by  4  Ed.  7,  c.  15);  the  Building  Societies  Act,  1894  (57  &  58  V.  c.  47);  the 
Diseases  of  Animals  Act,  1894  (57  &  58  V.  c.  57);  the  Merchant  Shipping  Act,  1894 
(57  &  58  V.  c.  60);  the  Law  of  Distress  Amendment  Act,  1895  (68  &  59  V.  u.  24); 
the  False  Alarms  of  Fire  Act,  1895  (58  &  59  V.  u.  28) ;  the  Factory  and  Workshop 
Act,  1895  (58  &  59  V.  c.  37),  repealed  by  1  Ed.  7,  c.  22 ;  the  Corrupt  and  Illegal  Prac- 
tices Act,  1895  (58  &  59  V.  c.  40) ;  the  Chaff  Cutting  Machines  (Accidents)  Act,  1897 
(60  &  61  V.  c.  60). 

(c)  61  &  62  V.  c.  36. 

(d)  S.  1   (a). 

(e)  These  are  : — Prosecutions  under  the  Vagrancy  Act,  1824  (5  Q.  4,  c  83),  for 
neglecting  to  maintain  or  deserting  his  wife  or  any  of  his  family;  under  section  80 
of  the  Poor  Law  (Scotland)  Act,  1845  (8  &  9  V.  c.  83) ;  under  sections  48—55  of  the 
Offences  against  the  Person  Act,  1861  (24  &  25  V.  c.  100);  under  sections  12  and  16 
of  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75);  under  the  Criminal 
Law  Amendment  Act,  1885  (48  &  49  V.  c.  69);  under  the  Incest  Act,  1908  (8  Ed.  7, 
c.  45);  under  the  Second  Part  of  the  Children  Act,  1908  (8  Ed.  7,  c.  67),  or  for  any 
of  the  offences  mentioned  in  the  Eirst  Schedule  to  that  Act ;  under  section  56  of  the 
Mental  Deficiency  Act,  1913  (3  &  4  G.  5,  c.  28);  and  under  section  46  if  the  Mental 
Deficiency  and  Lunacy  (Scotland)  Act,  1913  (3  &  4  G.  5,  u.  38).  The  wife  or  husband 
of.  the  person  charged,  although  a  competent  witness  for  the  prosecution  in  these 
cases  is  not  compellable  to  give  evidence  :  Leach  v.  Rex,  [1912]  A.  C.  305;  81  L.  J. 
K.  B.  616.  The  Prevention  of  Cruelty  to  Children  Act,  1904  (4  Ed.  7,  o.  15),  s.  !2 
(as  amended  by  8  Ed.  7,  c.  67),  provides  "  that  in  any  proceeding  for  an  offence  under 
this  Act  such  person  shall  be  competent  but  not  compellable  to  give  evidence,  and 
the  wife  or  husband  of  such  person  may  be  required  to  attend  and  give  evidence  as 
an  ordinary  witness  in  the  case,  and  shall  be  competent  but  not  compellable  to  give 
evidence."  The  Criminal  Law  Amendment  Act,  1912  fS  &  3  G.  6,  c.  20),  a.  7  (6), 
provides  that  "  the  wife  or  husband  of  a  person  charged  with  an  offence  under  either 
of  the  said  Acts  may  be  called  as  a  witness  either  for  the  prosecution  or  defence  and 
without  the  consent  of  the  person  charged,  but  nothing  in  this  provision  shall  affect 
a  case  where  the  wife  or  husband  of  a  person  charged  with  an  offence  may  at  common 
law  be  called  as  a  witness  without  the  consent  of  that  person."  The  Acts  referred  lo 
are  the  Vagrancy  Act,  1898  (61  &  62  V.  c.  39)  and  the  Immoral  Traf&o  (Scotland) 
Act,  1902  (2  Ed.  7,  c.  11).  The  Children  (Employment  Abroad)  Act,  1918  (3  &  4 
G.  5,  c.  7),  3.  3  (4),  provides  that  "  the  wife  or  husband  of  a  person  charged  with 
an  offence  under  this  Act  may  be  called  as  a  witness  either  for  the  prosecution  or 
defence  and  without  the  consent  of  the  person  charged."  The  Criminal  Justice 
Administration  Act,  1914  (4  &  5  G.  5,  c.  58),  s.  28  (3),  provides  that  the  wife  or  hus- 
band of  a  person  charged  with  bigamy  may  be  called  as  a  witness  either  for  the 
prosecution  or  defence,  and  without  the  consent  of  the  person  charged. 
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of  that  person  (/).  The  Act,  however  (g))  re-affirms  the  old  common- 
law  rule  that  was  retained  by  the  Evidence  Amendment  Act,  1853  (h), 
when  authorising  husbands  and  wives  to  give  evidence  in  civil  suits, 
namely,  that  husbands  and  wives  shall  not  be  compellable  to  disclose 
any  communication  made  between  them  during  the  mamage  (i).  The 
provision  authorising  a  person  charged  to  give  evidence  "  at  every 
stage  of  the  proceedings,"  enables  a  fugitive  criminal  to  give  evidence 
upon  the  hearing  of  the  extradition  proceedings  (k).  It  does  not, 
however,  give  a  person  charged  any  right  to  give  evidence  before  the 
grand  jury  (i),  but  it  entitles  him  to  give  evidence  on  oath  in  mitiga- 
tion of  sentence  after  he  has  pleaded  guilty  (tn).  The  accused  ought 
to  be  informed  of  his  right  to  give  evidence,  but  failure  to  do  so  will 
not  render  the  trial  invalid  (w).  Should  the  accused,  in  giving  evi- 
dence under  the  Act,  commit  perjury  he  may  be  prosecuted  therefor 
in  the  same  manner  as  any  other  witness  (o). 

§  1372c.  The  Act  contains  various  provisions  for  the  protection 
of  the  person  charged;  thus,  his  failure  tO'  give  evidence  must  not  be 
made  the  subject  of  any  comment  by  the  prosecution  (p) ;  nor  may 
he  be  asked,  or  required  to  answer,  any  question  tending  to  show  that 
he  has  committed,  or  been  convicted  of,  or  been  charged  with  any 
offence  other  than  that  wherewith  he  is  then  charged,  or  is  of  bad 
character,  unless — (i)  the  proof  that  he  has  committed  or  been  con- 
victed of  such  other  offence,  is  admissible  evidence  to  show  that  he 
is  guilty  of  the  offence  wherewith  he  is  then  charged  (g) ;  or  (ii)  he  has 
personally,  or  by  his  advocate,  asked  questions  of  the  witnesses  for 
the  prosecution  with  a  view  to  establish  his  own  good  character,  or 
has  given  evidence  of  his  good  character,  or  the  nature  or  conduct  of 
the  defence  is  such  as  to  involve  imputations  on  the  character  of  the 
prosecutor  or  the  witnesses  for  the  prosecution ;  or  (iii)  he  has  given 
evidence  against  any  other  person  charged  with  the  same  offence  ()■)■ 
He  may,  however,  be  asked  questions  in  cross-examination  which  tend 


(/)  61  &  6i2  V.  c.  36,  ss.  1  (c),  4  (1),  (2).  In  Scotland,  in  a  case  where  a  list  of 
witnesses  is  required,  the  husband  or  wife  of  a  person  charged  shall  not  be  called 
as  a  witness  for  the  defence,  unless  notice  be  given  in  the  terms  prescribed  by  sec- 
tion 36  of  the  Criminal  Procedure  (Scotland)  Act,  1885  :  see  s.  5. 

(g)  By  s.  1  (d). 

ih)  16  &  17  V.  c.  83,  s.  3. 

(i)   As  to  the  scope  of  this  rule,  see  §§  909,  910. 

(/c)  R.  v.  Kams,  Times  28th  April,  1900,  referred  to  in  Biron  and  Chalmers  on 
Extradition,  p.  41. 

(Z)    R.  V.  Rhodes,  [1899]  1  Q.  B.  77;  68  L.  J.  Q.  B.  83. 

(m)  R.  V.  Wheeler,  [1917]  1  K.  B.  283 ;  86  L.  J.  K.  B.  40. 

(n)  R.  V.  Saunders,  (1898)  63  J.  P.  24. 

(o)  R  V.  Wookey,  (1899)  63  J.  P.  409. 

(p)  61  &  62  V.  c.  36,  s.  1  (b). 

(5)  See  R.  V.  Rhodes,  supra,  also  §§  34.5 — 347,  supra. 

(r)  S.  1  ^/). 
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to  criminate  him  as  to  the  offence  charged  (s).  The  Act  further  pro- 
vides that  persons  giving  evidence  in  pursuance  of  its  provisions  shall 
do  so  from  the  witness-box  or  other  place  from  vi'hich  the  other  wit- 
nesses give  their  evidence,  unless  otherwise  ordered  by  the  court  (t) ; 
that  the  accused  shall,  notwithstanding  the  Act,  be  still  entitled  to 
make  a  statement  without  being  sworn  as  formerly  (m)  ;  and  that  in 
cases  where  the  right  to  reply  depends  upon  the  question  whether 
evidence  has  been  called  for  the  defence,  the  fact  that  the 
person  charged  has  been  called  as  a  witness  shall  not  of  itself  confer 
on  the  prosecution  any  right  of  reply  (v).  Although  the  failure  of  a 
prisoner  to  give  evidence  must  not  be  made  the  subject  of  any  com- 
ment by  the  prosecution,  it  has  been  held  that  the  court  itself  may, 
comment  upon  the  fact  to  the  jury  (x).  It  is  submitted,  however, 
that  such  right  should  be  sparingly  exercised.  When  one  prisoner 
gives  evidence  on  oath  inculpating  another  charged  on  a  joint  indict- 
ment, he  is  liable  to  be  cross-examined  by,  or  on  behalf  of,  that 
other  {y}. 

§  1372d.  The  continual  recurrence  in  criminal  trials  of  circum- 
stances giving  occasion  for  considering  the  applicability  of  section  1  (f) 
(ii)  renders  a  correct  appreciation  of  the  provisions  of  that  sub-section 
of  the  highest  importance  to  those  who  administer  criminal  law,  and 
attempts  have  been  made,  which  have  unhappily  proved  unsuccessful, 
to  enunciate  some  principle  which  would  aSord  the  desired  guidance! 
for  the  correct  application  of  the  sub-section.  It  is  hopeless  to  attempt 
to  extract  any  principle  from  the  authorities :  all  that  can  be  done 
is  to  state  the  cases  which  have  occurred  and  the  manner  in  which 
they  have  been  decided,  and  then  to  refer  the  reader  to  the  language 
of  the  sub-section  itself.  The  decisions  may  at  any  rate  serve  as  sign- 
posts to  indicate  the  direction  in  which  danger  lies. 

By  section  1  (f)  (ii)  "  A  person  charged  and  called  as  a  witness  in 
pursuance  of  this  Act  shall  not  be  asked,  and  if  asked  shall  not  be 
required  to  answer,  any  question  tending  to  show  that  he  has  com- 
mitted or  been  convicted  of  or  been  charged  with  any  ofience  other 
than  that  wherewith  he  is  then  charged,  or  is  of  bad  character,  unless 
he  has  personally  or  by  his  advocate  asked  questions  of  the  wit- 
nesses for  the  prosecution  with  a  view  to  establish  his  own  good 
character,  or  has  given  evidence  of  his  good  character,  or  the  nature 
or  conduct  of  the  defence  is  such  as  to  involve  imputations  on  the 
character  of  the  prosecutor  or  the  witnesses  for  the  prosecution." 

(s)  S.  1  (e). 
(t)  S.  1  (g). 
(u)  S.  1  (h). 
(o)  S.  3. 

(x)  B.  v.  Rhodes,  supra;  and  see  Kops  v.  R.,  [1894]  A.  C.  650;  64  L.  J.  P.  C.  34. 
(j/)  R.  v.  Hadwen,  [1902]  1  K.  B.  882 ;  71  L.  J.  K.  B.  581. 
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The  part  of  the  sub-section  which  is  printed  in  italics  is  that  in 
respect  of  which  difficulties  have  arisen. 

The  following  points  have  arisen  under  it :  — 

(1)  Upon  the  trial  of  an  indictment  for  conspiring  by  false  pre- 
tences to  induce  the  prosecutor  to  sell  a  mare,  the  prosecutor  gave 
evidence  that  one  of  the  defendants  had  previously  offered  to  buy  the 
mare  on  credit.  The  defendant  in  question  was  called  as  a  witness 
for  the  defence,  and  was  asked  in  cross-examination,  "  Did  you  ask 
the  prosecutor  to  sell  you  the  mare  in  April,  or  has  he  invented  all 
that?"  To  which  he  replied,  "  No,  it  is  a  lie,  and  he  is  a  liar." 
Counsel  for  the  prosecution  was  thereupon  permitted  to  cross-examine 
defendant  as  to  previous  convictions.  Conviction  quashed  on  the 
ground  that  defendant's  answer  amounted  only  to  an  emphatic  denial 
of  the  truth  of  the  charge  against  him  (z).  This  case  establishes  that 
if  an  answer,  if  given  in  temperate  language,  would  not  cause  the 
prisoner  to  lose  the  protection  of  the  statute,  such  protection  will  not 
be  lost  merely  because  his  language  is  intemperate  (ft). 

(2)  A  prisoner  who  was  arrested  in  possession  of  stolen  property 
said,  in  answer  to  the  charge,  that  he  was  acting  under  instructions 
from  a  detective  named  Moss,  and  at  the  trial  at  Quarter  Sessions  the 
detective  was  cross-examined  as  to  whether  he  had  not  employed 
the  prisoner  as  an  informer.  The  Recorder,  thereupon,  allowed  the 
prisoner  to  be  cross-examined  as  to  previous  convictions.  Conviction 
quashed.  Lord  Alverstone,  C.J.,  said,  "  It  seems  to  me  on  the  whole 
statement  the  prisoner's  counsel  was  not  doing  more  than  developing 
his  defence  that  the  prisoner  believed  that  he  was  acting  under  Moss's 
directions,  and  seeking  to  substantiate  that  defence  by  means  of 
admissions  from  Moss.  If  the  questions  put  to  Moss  had  involved 
the  imputation  that  he  was  guilty  of  misconduct  independently  of  the 
defence,  or  of  the  necessity  for  developing  the  defence,  different  con- 
siderations might  arise,  for  the  questions  might  then  perhaps  be  con- 
strued as  an  attack  on  the  detective's  general  character  (b). 

(3)  Indictment  for  rape.  Defence :  consent.  Mr.  Justice  Day 
ruled  that  this  involved  an  imputation  on  the  character  of  the  prose- 
cutrix (c).  Mr.  Justice  Jelf,  on  a  trial  where  the  indictment  and 
defence  were  similar,  ruled  the  opposite  (d). 

(4)  Indictment  for   murder.     Prisoner  alleged   that  deceased  was 

(2)  R.  V.  Rouse,  [1904]  1  K.  B,  184;  73  L.  J.  K.  B.  60;  R.  v.  Grant,  (1909) 
26  Times  B.  60. 

(a)  See,  also,  R.  v.  Bridgwater,  [1905]  1  K.  B.  134;  71  L.  J.  K.  B.  581. 

(b)  R.  V.  Bridgwater,  supra.  It  will  be  observed  that  the  protection  of  the 
statute  was  here  conceived  as  depending  in  whole  or  in  part  upon  whether  the  assumed 
imputation  was  wanton  or  bona  fide  believed  to  be  necessary  to  the  defence.  See 
also  R.  V.  Preston,  [1909]  1  K.  B.  568;  78  L.  J.  K.  B.  335;  R.  v.  Westfall,  (1912) 
28  Times  E.  297;  R.  v.  Jones,  (1909)  26  Times  E.  59;  and  R.  v.  Watson,  (1913)  29 
Times  E.  450. 

(c)  R.  v.  Fisher,  The  Times,  31  Jan.,  1899;  34  Law  Journal  100. 
id)  R.  V.  Sheean,  (1908)  24  Times  E.  459. 
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murdered  by  her  husband,   who  was  a  witness  for  the  prosecution. 
Held  to  let  in  cross-examination  as  to  previous  convictions  (e). 

(5)  A  material  question  was  whether  prisoner  was  the  man  who 
was  seeti  near  the  place  where  the  crime  was  committed.     Two  wit- 
nesses identified  the  defendant  at  the  police  station  as  the  man  in 
question,  but  a  third  person  failed  to  identify  prisoner  as  such  man. 
With  respect  to  this  latter  occasion,  prisoner  in  his  evidence  stated  that 
the  police  inspector,  who  was  present  on  the  occasion,  and  who  gave 
evidence  for  the  prosecution,  said  to  the  constable  who  was  sent  to 
bring  the  person  in  for  the  purpose  of  seeing  whether  he  could  identify 
prisoner  "  the  second,"  or  something  like  it;  that  he,  the  prisoner, 
was  placed  second  from  one  end  of  a  row  of  men;  and  that  the  person 
who  was  brought  in  did  not  pick  him  out,  but  picked  out  a  man  who 
was  second  from  the  other  end.     This  being  conceived  as  involving  an 
imputation  upon  the  conduct  and  character  of  the  inspector,   cross- 
examination  was  permitted  as  to  previous  convictions.     No  reliance 
was  placed  upon  the  above  evidence  in  support  of  the  defence,  nor 
was  the  defence  conducted  upon  the  footing   that  the  inspector's  evi- 
dence ought  not  to  be  believed.     Conviction  quashed  (/).     The  Court 
stated  ' '  the  general  nature  of  the  enactment  and  the  general  principle 
underlying  it,"  in  the  following  terms:    "It  appears  to  us  to  mean 
this  :  that  if  the  defence  is  so  conducted,  or  the  nature  of  the  defence' 
is  such,  as  to  involve  the  proposition  that  the  jury  ought  not  to  believe 
the  prosecutor  or  one  of  the  witnesses  for  the  prosecution  upon  the 
ground  that  his  conduct — not  his  evidence  in  the  case,  but  his  conduct 
•  outside  the  evidence  given  by  him — makes  him  an  unreliable  ^vitness, 
then  the  jury  ought    also    to    know    the    character    of    the  prisoner," 
&c.-  (g).     And  the  Court  expressed  approval  of  R.  v.  Bridgivater,  and 
went  on  to  say  that  whilst  the  prisoner's  evidence  involved  a  serious 
imputation  upon   the    conduct  of    a    man   holding    the  position  of   an 
inspector  of  police,  yet  "the  allegation  was  made  with  reference  to 
a  matter  which  could  not  be  said  to  be  irrelevant.     The  prisoner  was 
bound  to  give  some  evidence  upon  the  subject  of  his  identification 
at  the  police  station.     It  may  be  said  that  if  the  matter  is  looked  at. 
carefully,  and  in  a  strictly  logical  manner,  there  was  no  real  ground 
for  bringing  in  that  complaint  against  the  police  inspector,  except  to 
discredit  him,  because  the  identification  upon  the  occasion  in  ques- 
tion had  failed,  and  could  only  have  been  relevant  as  conveying  an 
imputation  on  the  character  of  the  inspector.     The  answer  to  that  is 
this :  that  the  making  of  such  an  imputation  was  not  in  any  way  the 
subst^ince  of  the  defence ;  it  was  not  part  of  the  nature  or  conduct  of 
the   defence;   and  the   observation  was  made  upon  a  matter  which, 

(e)  R.  V.  Marshall,  (1899)  63  J.  P.  36;  and  see  R.  v.  Hudson,  [1912]  2  K.  B.  46i; 
81  L.  J.  K.  B.  861. 

(/)    R.  V.  Preston,  supra. 

ig)  To  this  statement  of  principle  no  exception  has  been  taken. 
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whether  it  was  judicious  to  introduce  it  or  not,  rendered  it  natural 
for  the  prisoner  to  make  it.  It  seems  to  us  that  section  1  of  the  Act 
was  not  intended  in  a  case  like  this  to  impose  upon  a  prisoner  such  a 
penalty  as  the  exposure  to  the  jury  of  his  previous  character  when  he, 
without  consideration,  but  not  unnaturally,  because  it  is  connected 
with  relevant  matter,  makes  such  a  statement  merely  because  upon 
careful  examination  one  sees  that  the  only  real  bearing  it  can  have 
is  to  make  an  imputation  on  the  character  of  a  witness  for  the  prose- 
cution. The  statement  made  by  the  prisoner  in  the  present  case  was 
a  mere  unconsidered  remark  made  by  the  prisoner  without  giving 
any  serious  attention  to  it,  and  in  our  opinion  it  does  not  come  within 
section  1  as  being  an  imputation  made  upon  the  character  of  a  wit- 
ness for  the  prosecution  for  the  purpose  of  discrediting  his  testi- 
mony "  (h). 

(6)  A  statement  by  the  prisoner  that  the  police  officer  who  arrested 
him  used  improper  violence  in  doing  so  is  not  an  ' '  imputation  ' '  on 
"character,"  nor  is  a  suggestion  made  by  him  in  cross-examination 
that  the  prosecutor  is  a  habitual  drunkard  (t). 

(7)  The  prisoner  was  charged  with  having  stolen  money  and  a 
bank-book  from  the  prosecutor  in  a  public-house.  The  prisoner  and 
several  other  men  were  present  at  the  time  of  the  theft,  and  the  bank- 
book was  found  in  the  prisoner's  pocket.  The  defence  set  up  was 
that  one  or  more  of  the  men  had  committed  the  theft  and  had  put 
the  bank-book  into  the  prisoner's  pocket,  and  when  two  of  these  men 
were  called  as  witnesses  for  the  prosecution  they  were  questioned  on 
behalf  of  prisoner  with  a  view  to  show  that  they  had  committed  the 
theft.  Prisoner  was  cross-examined  as  to  previous  convictions.  He 
was  convicted,  and  appealed.  The  case  (k)  was  argued  before  a  court 
of  five  judges,  specially  so  constituted  for  the  purpose  of  considering 
R.  V.  Bridgwater,  B.  v.  Preston,  and  B.  v.  Westfall.  The  Court  dis- 
missed the  appeal,  being  clearly  of  opinion  that  the  questions  put  on 
behalf  of  the  prisoner  were  within  the  words  of  section  1  (f)  (ii).  They 
approved  B.  v.  Marshall,  saying,  "  where  a  prisoner,  certainly  when 
defended  by  counsel  (l),  has  through  that  counsel  accused  the  wit- 
nesses of  having  committed  the  crime  with  which  he,  the  prisoner, 
is  charged,  the  case  comes  directly  within  the  section."  The  Court 
did  not  attempt  to  lay  down  affirmatively  any  principle  for  the  appli- 
cation of  the  section,  beyond  the  familiar  general  rule  of  construction : 
"  We  think  that  the  words  of  the  section  "  unless  the  nature  or  con- 

(/).)  In  80  far  as  this  judgment  was  based  upon  the  relevancy  of  the  evidence 
given  by  the  prisoner,  it  followed  ii.  v.  Bridgwater.  The  other  grounds  were  new 
and  original. 

(i)    R.  V.  Westfall,  (1911)  28  Times  E.  297. 

(k)  R.  V.  Hudson,  [1912]  2  K.  B.  464 ;  81  L.  J.  K.  B.  861. 

(I)  The  distinction  here  taken  between  an  undefended  and  a  defended  prisoner 
presumably  has  reference  to  the  question  of  possible  inadvertence  or  the  like  on  the 
part  of  an  undefended  prisoner. 
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duct  of  the  defence  is  such  as  to  involve  imputations,  &c./  must 
receive  their  ordinary  and  natural  interpretation,"  adding,  negatively, 
"  It  is  not  legitimate  to  qualify  them  by  adding  or  inserting  the  words 
'  unnecessarily,'  or  '  unjustifiably,'  or  'for  purposes  other  than  that 
of  developing  the  defence,'  or  other  similar  words." 

The  Court  did  not  dissent  from  the  actual  decisions  of  R.  v.  Bridg- 
water, B.  V.  Preston,  and  R.  v.  Westfall,  saying  that  all  three  cases 
may  well  be  supported  on  grounds  which  did  not  touch  the  case  under 
appeal.  As  to  R.  v.  Bridgwater,  they  observed  that  the  questions 
put  to  Moss  did  not  involve  any  imputation  on  his  character  (m),  and 
as  to  R.  V.  Preston,  they  appreciated  that  decision  as  being  rested 
exclusively  upon  the  view  that  the  statement  by  the  prisoner  in  that 
case  was  a  mere  unconsidered  remark. 

§  1372e.  When  the  only  witness  to  the  facts  of  the  case  called  for 
the  defence  is  the  person  charged,  the  Act  provides  (?()  that  he  shall 
be  called  immediately  after  the  close  of  the  evidence  for  the  prosecu- 
tion; the  effect  of  this  provision  and  that  contained  in  section  3  (o),  is 
that  in  such  a  case  the  counsel  for  the  prosecution  sums  up  the  case 
for  the  Crown  immediately  after  the  accused  has  given  his  evidence  (p), 
and  in  so  doing  he  is  entitled  to  comment  on  the  evidence  given  by  the 
accused  (q).  Where  a  prisoner  has  given  evidence  on  oath  under  the 
Act  before  the  magistrates  by  whom  he  is  committed  for  trial,  his 
deposition  may  be  put  in  evidence  against  him  at  the  trial,  although 
he  then  elects  not  to  give  evidence  (r). 

§  1372f.  The  Act  applies  to  all  criminal  proceedings,  notwith- 
standing any  enactment  in  force  at  the  time  of  its  commencement  (s). 
It  is,  however,  provided  that  nothing  in  the  Act  shall  affect  the 
Evidence  Act,  1877  (t).  The  effect,  therefore,  is  to  establish  a  uniform 
practice  in  all  criminal  courts  and  cases,  notwithstanding  the  provi- 
sions of  the  existing  Acts  authorising  prisoners  and  their  wives  or 
husbands  to  testify;  thus,  where  a  prisoner  was  charged  with  an 
offence  under  the  Prevention  of  Cruelty  to  Children  Act,  1894  (u),  and 
elected  to  give  evidence,  he  could  not  be  cross-examined  as  to  previous 
convictions,  although  he  might  have  been  under  the  provisions  of  the 
last-mentioned  Act  («). 

(m)  In  this  view  it  is  to  be  regretted  that  the  judgment  in  R.  v.  Bridgwater  was 
not  based  simply  on  this  plain  ground, 
(n)  S.  2. 

(o)  Ante,  §  1372  c. 

(p)  R.  V.  Gardner,  [1899]  1  Q.  B.  150 ;  68  L.  J.  Q.  B.  42. 
(3)  Id. 

(r)  R.  V.  Bird,  (1898)  79  L.  T.  359;  R.  v.  Boyle,  (1904)  20  Times  L.  E.  192. 
(s)  S.  6. 

(f)  40  &  41  V.  0.  14.     See  ante,  §  1372a. 
(a)  57  &  58  V.  c.  41.    This  Act  is  now  repealed. 
(v)  Charnock  v.  Merchant,  [1900]  1  Q.  B.  474;  69  L.  J.  Q.  B.  221. 
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§  1372G.  The  Act  does  not  apply  to  Ireland,  but  its  provisions  have 
been  made  applicable  to  proceedings  in  that  country  for  ofiences 
against  the  Motor  Car  Act,  1903  (x);  nor  did  the  Act  apply  to  pro- 
ceedings in  courts-martial  until  so  applied  by  orders  and  rules  made  in 
pursuance  of  the  Naval  Discipline  Act  and  the  Army  Act  {y). 

§  1373.  Another  class  of  persons  incompetent  to  testify  includes 
•witnesses,  who,  being  called  for  the  Crown  in  cases  of  high  treason  or 
misprision  of  treason,  have  not  been  included  or  properly  described  in  a 
list  duly  delivered  to  the  defendant.  This  head  of  incompetency  rests 
■on  an  Act  passed  in  the  seventh  year  of  Queen  Anne,  which  enacts  (z), 
that  "  when  any  person  is  indicted  for  high  treason,  or  misprision  of 
treason,  a  list  of  the  witnesses  that  shall  be  produced  on  the  trial  for 
proving  the  said  indictment  [and  of  the  jury],  mentioning  the  names, 
profession,  and  place  of  abode  of  the  said  witnesses  [and  jurors],  be 
also  given  at  the  same  time  that  the  copy  of  the  indictment  is 
■delivered  to  the  party  indicted;  and  that  copies  of  all  indictments  for 
the  offences  aforesaid,  with  such  lists,  shall  be  delivered  to  the  party 
indicted,  ten  days  before  the  trial,  and  in  presence  of  two  or  more 
credible  witnesses  "  (a).  In  strict  law  the  list  of  witnesses  should  be 
delivered  simultaneously  with  [the  jury  list  and]  the  copy  of  the  indict- 
ment, and  that,  too,  ten  days  at  least  before  the  arraignment  (for  the 
word  "  trial"  must,  since  the  Jury  Act,  bear  this  interpretation)  (b) 
and  in  the  presence  of  two  or  more  credible  witnesses;  yet  any  objec- 
tion founded  on  the  non-compliance  with  these  regulations  must  be 
taken  before  the  jury  are  sworn,  and  can  only  have  the  effect  of  post- 
poning the  trial  (o).  If,  however,  instead  of  raising  any  objection 
which  goes  to  the  array  of  witnesses,  the  defendant  simply  objects  that 
some  particular  witness  is  incompetent,  as  not  being  included  in  the 
list,  or  as  being  misdescribed  therein,  this  point,  like  any  other  ques- 
tion of  competency,  may  be  taken  upon  the  voire  dire  when  the  witness 
is  called,  and  if  it  prevails,  he  cannot  be  examined  (d). 

i  1374.  The  Act,  as  we  have  seen,  requires  that  the  name,  place 
of  abode,  and  profession,  of  each  witness  should  be  stated  in  the  list, 
the  object  of  this    regulation    being,   that    the    defendant    should    be 

(x)  3  Ed.  7,  c.  36,  s.  19  (14). 

(ij)  61  &  62  V.  c.  30,  s.  6  (2).  See  Statutory  Eules  and  Orders  (1912),  pp.  1253, 
1265,  1275. 

(z)  7  A.,  c.  21,  s.  14;  extended  to  Ireland  by  17  &  18  V.  c.  26.  This  last  Act 
•was  passed  in  consequence  of  the  decision  of  the  House  of  Lords  in  O'Brien  v.  R., 
(1849)  2  H.  Ij.  C.  465;  81  B.  E.  243. 

(a)  This  section  is  repealed,  as  to  England,  so  far  as  relates  to  giving  a  list  of 
the  jury  :  6  Geo.  4,  c.  50,  s  62. 

(b)  6_G.  4,  c.  50,  s.  21;  R.  v.  Lord  George  Gordon,  (1781)  21  How.  St.  Tr.  648. 

(c)  R.  V.  Watson,  (1817)  2  Stark.  139;  R.  v.  Frost,  (1840)  9  C.  &  P.  162—187; 
O'Brien  v.  R.,  supra. 

(d)  R.  V.  Frost,  supra. 
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enabled  before  the  trial  to  make  all  due  inquiry  respecting  the 
characters  of  the  persons  who  are  about  to  testify  against  him.  It 
is  not,  however,  necessary  that  the  list  should  specify  the  particular 
house  or  street  where  the  witness  resides,  but  it  will  suffice  if  it 
describes  him  as  living  in  a  certain  town  or  parish  (e).  So,  if  the 
witness  has  two  or  more  residences,  the  list  need  only  specify  one ; 
but  if  it  aim  at  further  particularity,  and  any  one  of  the  places  of 
abode  be  misdescribed,  this  inaccuracy  will  vitiate  the  whole  descrip- 
tion (/).  If  the  witness  has  recently  changed  his  place  of  abode,  the 
prisoner  must  be  furnished  with  a  description  of  his  last  residence, 
and  it  will  not  be  sufficient  to  describe  him  as  lately  abiding  at  the 
former  place  (g). 

§  1375.  The  last  class  of  persons  rejected  by  the  law  as  witnesses, 
includes  all  those  who  are  incapable  of  comprehending  the  nature  of 
an  oath  or  affirmation,  or  of  giving  a  moderately  rational  answer  to  a. 
sensible  question.  It  makes  no  difference  from  what  cause  this 
incapacity  may  arise ;  for  whether  it  be  occasioned  by  a  congenital 
want  of  intellect,  or  by  some  temporary  obscuration  of  the  reasoning 
faculties,  or  by  mere  unripeness  of  understanding — whether  the  person 
be  an  idiot,  a  lunatic,  a  drunkard,  or  a  child — he  cannot,  so  long  as 
the  defect  exists,  be  examined  as  a  witness.  The  incapacity,  however,, 
is  only  co-extensive  with  the  defect.  Thus  a.  monomaniac,  or  a  person 
who  is  afflicted  with  partial  insanity,  will  be  an  admissible  witness,  if 
the  judge  finds  upon  investigation  that  he  is  aware  of  the  nature  of  an 
oath  or  declaration,  and  that  he  is  capable  of  understanding  the 
subject,  with  respect  to  which  he  is  required  to  testify  (h).  So,  in  the 
case  of  total  madness,  the  occurrence  of  a  lucid  interval  (i) — in  the 
case  of  intoxication,  the  return  of  sobriety  (k) — will  render  the  witness 
competent;  and  the  judges  will  occasionally  postpone  trials  of  import- 
ance, if  they  have  good  cause  to  believe  that  the  witness  within  a 
reasonable  time  will  be  able  to  testify,  and  if,  without  his  testimony, 
the  ends  of  justice  will  probably  be  defeated  (I). 

§  1376  (m).  The  judges  formerly  held  that  persons  deaf  and  dumb 
from  their  birth,  were  in  contemplation  of   law  idiots  (n);    but    this 


(e)  Id.  147,  148. 
(/)  9  C.  &  P.  151—153. 
ig)  R.  V.   Watson,  supra. 

(h)  B.  V.  Hill,  (1851)  2  Den.  254;  20  L.  J.  M.  C.  222.     See  Spittle  v.  Walton, 
(1871)  11  Bq.  420;  40  L.  J.  Ch.  368. 
(t)  Com.  Dig.,  Testmoigne,  A.  1. 

(k)  Hartford  v.  Palmer,  (1819)  16  Johns.  158;  Hein.  ad  Pand.,  pars  3,  §  14. 
(!)  R.  V.  White,  (1786)  1  Lea.  430,  u.  a;  3  Bae.  Ab.  202,  n. 
(m)  Gr.  Ev.  §  366,  in  some  part, 
(n)  R.  V.  Steel,  (1787)  1  Lea.  452. 
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presumption  is  certainly  no  longer  recognised  (o),  as  persons  afflicted 
with  these  calamities  have  been  found,  by  the  light  of  modem  science, 
to  be  much  more  intelligent  in  general,  and  to  be  susceptible  of  far 
higher  culture,  than  was  once  supposed.  Still,  when  a  deaf  mute  is 
adduced  as  a  witness,  the  court,  in  the  exercise  of  due  caution,  will 
take  care  to  ascert-ain  before  he  is  examined  that  he  possesses  the 
requisite  amount  of  intelligence,  and  that  he  understands  the  nature 
of  an  oath.  When  the  judge  is  satisfied  on  these  heads,  the  witness 
may  be  sworn  and  give  evidence  by  means  of  an  interpreter.  If  he 
is  able  to  communicate  his  ideas  perfectly  by  writing,  he  will  be 
required  to  adopt  that,  as  the  more  satisfactory  method  (p) ;  but  if  his 
knowledge  of  that  method  is  imperfect,  he  will  be  permitted  to  testify 
by  means  of  signs  (q). 

§  1377.  With  respect  to  children,  no  precise  age  is  fixed  by  law, 
within  which  they  are  absolutely  excluded  from  giving  evidence,  on 
the  presumption  that  they  have  not  sufficient  understanding.  Neither 
can  any  precise  rule  be  laid  down  respecting  the  degree  of  intelligence 
and  knowledge  which  will  render  a  child  a  competent  witness.  In  all 
questions  of  this  kind  much  must  ever  depend  upon  the  good  sense 
and  discretion  of  the  judge  (r).  In  practice,  it  is  not  unusual  to 
receive  the  testimony  of  children  of  eight  or  nine  years  of  age  when 
they  appear  to  possess  sufficient  understanding;  and  in  Brasier's 
Case  (s),  which  was  an  indictment  for  assaulting  with  intent  to  rape 
an  infant,  who  was  certainly  under  seven  years  of  age  [t),  and  perhaps 

(o)  Harrod  v.  Harwd,  (1854)  1  K.  &  J.  9;  103  E.  E.  1,  per  Wood,  V.-C.  If  a 
deaf  mute  be  put  on  his  trial  for  felony,  and  the  jury  find  that  he  cannot  understand 
the  proceedings,  he  will  be  detained  as  a  non-sane  person  during  the  King's  pleasure  ; 
R.  V.  Berry,  (1876)  1  Q.  B.  D.  447;  45  L.  J.  M.  C.  123. 

(p)  Morrison  v.  Lennard,  (1827)  3  C.  &  P.  127;  33  E.  E.  659. 

(g)  Id.;  R.  v.  Ruston,  (1786)  1  Lea.  408;  R.  v.  Steel,  (1786)  id.  452;  The  Stale 
y.  De  Wolf,  (1830)  8  Conn.  98;  Com.  v.  Hill,  (1817)  14  Mass.  207. 

(r)  The  utter  want  of  discretion  in  dealing  with  this  subject,  which  has  some- 
times been  evinced  by  the  inferior  functionaries  of  the  law,  is  admirably  ridiculed  hy 
Dickens  in  his  "Bleak  House."  A  little  crossing-sweeper  being  brought  up  before 
a  coroner,  to  give  evidence  on  an  inquest,  the  narrative  thus  proceeds  : — "  '  Name  Jo. 
Nothing  else  that  he  knows  on.  .  .  Knows  a  broom's  a  broom,  and  knows  it's 
wicked  to  tell  a  lie.  Don't  recollect  who  told  him  about  the  broom,  or  about  the  lie, 
hut  knows  both.  Can't  exactly  say  what'll  be  done  to  him  arter  he's  dead,  if  he 
tells  a  lie  to  the  gentleman,  but  believes  it'll  be  something  wery  bad  to  punish 
him,  and  sarve  him  right — and  so  he'll  tell  the  truth.'  '  This  won't  do,  gentlemen, 
says  the  coroner,  with  a  melancholy  shake  of  the  head.  '  Don't  you  think  you  can 
receive  his  evidence,  sir?  '  asks  an  attentive  juryman.  '  Out  of  the  question,'  says 
the  coroner;  'you  have  heard  the  boy;  can't  exactly  say  won't  do,  you  know.  We 
can't  take  that  in  a  court  of  justice,  gentlemen.  It's  terrible  depravity.  Put  the 
boy  aside.'  Boy  put  aside;  to  the  great  edification  of  the  audience;  especially  of  little 
Swills,  the  comic  vocalist." 

(s)  R.  V.  Brasier,  (1779)  1  Lea.  199;  Jackson  v.  Gridley,  (1820)  18  Johns.  98. 

(t)  1  Lea.  199.  See  R.  v.  Perkin,  (1840)  2  Moo.  C.  c'.  139,  where  Alderson,  B., 
observed — "  It  certainly  is  not  law  that  a,  child  under  seven  cannot  be  examined  as  a 
witness.     If  he  shows  sufficient  capacity  on  examination,  a  judge  will  allow  him  to 
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only  five  {u),  all  the  judges  held  that  she  might  have  been  examined 
upon  oath,  if,  on  strict  examination  by  the  court,  she  had  been  found 
to  comprehend  the  danger  and  impiety  of  falsehood.  But,  in  Pike's 
Case  (v),  Mr.  Justice  Park,  with  the  concurrence  of  Mr.  Justice  Parke, 
promptly  rejected  the  'dying  declarations  of  a  child  of  four  years  of 
age,  observing  that,  however  precocious  her  mind  might  have  been,  it 
was  quite  impossible  that  she  could  have  had  sufficient  understa.nding 
to  render  her  declarations  admissible.  In  certain  cases,  which  will  be 
found  referred  to  elsewhere  (x),  it  is  provided  by  statute  that  unsworn 
evidence  and  depositions  of  children  too  young  to  understand  the 
nature  of  an  oath,  may  with  certain  qualifications  be  admitted. 

§  1378.  It  is  here  proper  to  observe  that  the  law  places  no  reliance 
on  testimony  not  given  on  oath  or  affirmation  (y).  Consequently,  in 
general,  no  person,  whatever  functions  he  may  have  to  discharge  in 
relation  to  the  cause  in  question,  or  whatever  be  his  rank,  age  (z), 
country  (a),  or  belief  can  give  testimony  upon  any  trial,  civil  or 
criminal  (b),  until  he  have,  in  the  form  prescribed  by  law  (c),  given 
an  outward  pledge  that  he  considers  himself  responsible  for  the  truth 
of  what  he  is  about  to  narrate,  and  rendered  himself  liable  to  the 
temporal  penalties  of  perjury,  in  the  event  of  his  wilfully  giving  false 
testimony  (d). 

§  1379.  Thus,  although  each  juryman  may  apply  to  the  subject 
before  him  that  general  knowledge  which  any  man  may  be  supposed 

be  sworn."  See  also  R.  v.  Holmes,  (1861)  2  P.  &  F.  788,  where  a  child  six  years 
old  was  allowed  to  testify  as  to  a  rape  having  been  committed  on  her,  she  having 
stated  to  the  judge,  Wightman,  J.,  that  she  said  her  prayers,  and  thought  it  was 
wrong  to  tell  lies. 

(tt)  1  East,  P.   C.   443. 

(»)  (1829)  3  C.  &  P.  598. 

(x)  As  to  depositions,  see  ante,  §  491a,  and  as  to  evidence,  post,  §§  1389a. 

iy)  As  to  affirmations,  see  post,  §§  1888 — 1390. 

(z)  R.  V.  Brasier,  (1779)  1  Leach  C.  C.  199,  overruling  the  opinion  of  Ld.  Hale. 
See  1  Hale,  634. 

(a)  In  some  few  of  the  British  colonies,  where  the  aborigines  are  ""  destitute  of 
the  knowledge  of  God  and  of  any  religious  belief,"  ordinances  have  been  made  for 
the  admission  of  the  testimony  of  such  persons  without  the  previous  sanction  of  an 
oath,  and  the  legality  of  such  ordinances  has  been  recognised  and  established  by  the 
Legislature.     See  6  &  7  V.  c.  22. 

(b)  This  law  applies  to  courts-martial,  see  44  &  45  V.  c.  58,  s.  52,  eub-s.  3.  A 
witness  who  commits  perjury  before  a  court-martial  may,  if  subject  to  military  law, 
be  punished  by  court-martial,  section  29;  but  if  not  so  subject,  he  must  be  prosecuted 
before  a  civil  court,  section  126,  sub-s.  2. 

(c)  See  Att.-Gen.  v.  Bradlaugh,  (1885)  14  Q.  B.  D.  667;  54  L.  J.  Q.  B.  205. 

(d)  Where,  however,  a  question  arises  in  the  course  of  a  case,  or  on  a  subsequent 
appeal,  as  to  a  matter  which  has  occurred  within  the  knowledge  of  counsel  in  the  cas<=, 
such  as  the  extent  of  an  authority  given  to  him  by  his  client  to  compromise  the 
litigation,  the  court  will  accept  the  statement  of  counsel  made  from  his  place  at  the 
bar  without  requiring  it  to  be  made  on  oath  :  Kempshall  v.  Holland,  (1895)  14  E.  336 ; 
Hickman  v.  Berens,  [1895]  2  Ch.  688;  64  L.  J.  Ch.  785. 
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to  have,  yet  if  he  be  personally  acquainted  with  any  material  particular 
fact,  he  is  not  permitted  to  mention  the  circumstance  privately  to  his 
fellows,  but  he  must  submit  to  be  publicly  sworn  and  examined, 
though  there  is  no  necessity  for  his  leaving  the  box,  or  declining  to 
interfere  in  the  verdict  (e).  So  a  judge,  before  whom  the  cause  is 
tried,  must  conceal  any  fact  within  his  own  knowledge,  unless  he  be 
first  sworn  (/) ;  and  consequently,  if  he  be  the  sole  judge,  it  seems  that 
he  cannot  depose  as  a  witness  (g),  though  if  he  be  sitting  with  others, 
he  may  then  be  sworn  and  give  evidence  (h).  In  this  last  case,  the 
proper  course  appears  to  be  that  the  judge,  who  has  thus  become  a 
witness,  should  leave  the  bench,  and  take  no  further  judicial  part  in 
the  trial  (i),  because  he  can  hardly  be  deemed  capable  of  impartially 
deciding  on  the  admissibility  of  his  own  testimony,  or  of  weighing  it 
against  that  of  another  (fc).  It  must,  however,  be  noticed,  that  on 
several  occasions,  when  trials  have  been  instituted  before  the  House 
of  Lords,  peers,  who  have  been  examined  as  witnesses  have,  neverthe- 
less, taken  part  in  the  verdict  subsequently  pronounced  (L).  But, 
perhaps,  these  cases  are  not  inconsistent  with  the  law  as  above  stated, 
since  in  trials  before  the  House  of  Lords,  the  peers  must  be  regarded 
at  least  as  much  in  the  light  of  jurors  as  of  judges;  and  it  has  been 
shown  that  a  juryman  is  not  disqualified  from  acting,  simply  by  being 
called  as  a  witness. 

§  1380.  Again,  though  a  Peer  is  privileged,  while  sitting  in  judg- 
ment, to  give  his  verdict  upon  his  honour  (m),  and  was  also  permitted, 
under  the  old  law,  to  answer  a  bill  in  Chancery  upon  his  protestation 
of  honour,  and  not  upon  his  oath  (n),  he  cannot  be    examined   as   a 


(e)  B.  V.  Rosser,  (1836)  7  C.  &  P.  648;  Manley  v.  Shaw,  (1840)  Car.  &  M.  361; 
66  E.  E.  870;  Bennet  v.  Hartford,  (1650)  Sty.  233;  Fitz-James  v.  Mays,  (1663)  1  Sid. 
133;  R.  V.  Heath,  (1744)  18  How.  St.  Tr.  123;  R.  v.  Sutton,  (1816)  4  M.  &  S.  532, 
541,  542. 

if)  R.  V.  Anderson,  (1680)  7  How.  St.  Tr.  874;  Hurpurshad  v.  Shea  Dyal,  (1870) 
L.  R.  3  Ind.  App.  259,  286. 

(g)  Ross  v.  Buhler,  (1824)  2  Mart.  N.  S.  312.     But  see  11  How.  St.  Tr.  459. 

(h)  Trial  of  the  Regicides,  (1660)  Kel.  12. 

(t)  Id.  As  to  when  judges  are  not  compellable  to  testify,  see  ante,  §  938.  In 
addition  to  authorities  there  cited,  see  R.  v.  Gazard,  (1838)  8  C.  &  P.  595.  A  former 
editor  of  this  work  once  saw  Pollock  B.,  when  called  as  a  witness,  exercise  his  privi- 
lege of  refusing  to  give  evidence  of  matters  which  passed  before  him  judicially.  A 
judge  may,  however,  give  evidence  as  to  any  collateral  fact  which  happened  in  his 
presence  during  the  pendency  of  or  after  the  trial  :  R.  v.  Earl  Thanet,  (1799)  27  How. 
St.  Tr.  845. 

(k)  Ross  v.  Buhler,  supra.  So  is  the  law  of  Spain;  Partid.  3,  tit.  16,  1.  19; 
1  Moreau  and  Carleton's  Tr.  p.  200;  and  of  Scotland,  Glassf.  Ev.  602;  Tait.  Ev.  432; 
Stair,  Inst.  lib.  4,  tit.  46,  4;  Ersk.,  Inst.  lib.  4,  tit.  2,  33. 

(!)  R.  V.  Earl  Powis,  (1685)  7  How.  St.  Tr.  1384,  1458,  1552;  R.  v.  Earl  of 
MacdesfieU,  (1725)  16  How.  St.  Tr.  1252,  1391. 

(m)  2  Inst.  49. 

(n)  Mears  v.  Ld.  Stourton,  (1711)  1  P.  Wms.  146;  Cons,  Ord.  Oh.  1860,  Ord.  XV. 
r.  6,  now  annulled  by  E.  S.  C.  1883,  App.  0. 
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witness  in  any  cause,  whether  civil  or  criminal,  or  in  any  court  of 
justice,  whether  it  be  an  inferior  court  or  the  House  of  Lords,  or  in 
any  manner,  whether  viva  voce,  or  by  interrogatories,  or  by  affidavit, 
unless  he  be  first  sworn  (o) ;  for  the  respect  which  the  law  shows  to  the 
honour  of  a  Peer,  does  not  extend  so  far  as  to  overturn  the  settled 
maxim,  that  in  judicio  non  creditur  nisi  juratis  (p).  If,  therefore,  he 
refuses  to  take  the  necessary  oath  or  affirmation,  he  will,  notwith- 
standing the  privileges  of  peerage  or  of  Parliament,  be  guilty  of  a 
contempt  for  which  he  may  be  committed  and  fined  (g).  On  a  trial 
in  Ireland,  where  the  Lord  Lieutenant  was  called  as  a  witness,  an 
attestation  on  honour,  instead  of  ah  oath,  was  by  mistake  adminis- 
tered to  him,  and  he  was  then  examined  and  cross-examined,  without 
any  objection  being  taken. to  the  reception  of  his  evidence.  Subse- 
quently, a  motion  for  a  new  trial  was  made,  on  the  ground  that  the 
testimony  of  an  unsworn  witness  had  been  received ;  but  the  court, 
having  ascertained  that  the  losing  party  had  from  the  first  been  aware 
of  the  irregularity,  very  properly  held  that  his  objection  came  too 
late  (r),  and  the  rule  was  consequently  discharged  (s). 

§  1381.  It  seems  that  even  the  Sovereign  could  not  now  claim  any 
exemption  from  the  rule  requiring  oral  testimony  to  be  given  upon 
oath  (t),  though,  on  one  occasion,  the  simple  certificate  of  King 
James  I.,  as  to  what  had  passed  in  his  hearing,  was  received  as 
evidence  in  the  Court  of  Chancery  («).  The  question,  whether  the 
Sovereign  could  be  examined  as  a  witness  at  all,  seeing  that  the: 
evidence  would  be  without  temporal  sanction,  may  admit  of  some- 
doubt.  The  point  arose  in  the  reign  of  Charles  I.,  when  the  Earl  of 
Bristol,  who  was  impeached  for  high  treason,  proposed  to  call  the- 
King,  for  the  purpose  of  proving  certain  conversations  which  he  had 
held  with  him  while  Prince.  The  subject  was  referred  to  the  judges;, 
but  they,  acting  under  the  direction  of  his  Majesty,  forbore  from  giving; 
any  opinion,  and  the  question  remains  to  this  day  undetermined  (w). 
In  the  Berkeley  Peerage  Case,  counsel  entertained  some  idea  of  calling 
the  Prince  Eegent  as  a  witness ;  but  it  ultimately  became  unnecessary 
to  do  so.  On  the  whole,  the  better  opinion  seems  to  be,  that  the 
Sovereign,  if  so  pleased,  may  be  examined  as  a  witness  in  any  case, 
civil  or  criminal,  but  not  without  being  sworn  (a;). 

(o)  2  How.  St.  Tr.  772,  n. ;  7  How.  St.  Tr.  1458;  16  How.  St.  Tr.  1252;   R.  v. 
Preston,  (1791)  1  Salk.  278;  Ld.  Shaftesbury  v.  Ld.  Digby,  (1676)  3  Keb.  631. 

(p)  Hears  v.  Ld.  StouHon,  (1711)  2  Salk.  512. 

(g)  3  Salk.  278;  4  Ld.  Brougham's  Speech.  368. 

(r)  See  Richards  v.  Hough,  (1882)  51  L.  J.  Q.  B.  361. 

(s)  Birch  v.  Somerville,  (1852)  2  Ir.  C.  L.  E.  248. 

(t)  2  Eoll.  Abr.  686;  Omichund  v.  Barker,  (1745)  Willes,  550. 

(m)  Abignye  v.  Clifton,  (1612)  Hob.  213. 

(v)  2  Ld.  Campbell's  Lives  of  the  Chanc.,  510,  511. 

(x)  Id.  in  n.     See  an  article  in  the  Law  Times,  vol.  130,  p.  366,  on  the  case  of 
R.  \.  Mylius,  (1911),   where   the   defendant   was   prosecuted  for   a   libel   Upon   King 

ge  V. 
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§  1382  (y).  The  wisdom  of  requiring  witnesses  to  be  sworn, 
excepting  under  very  special  circumstances,  cannot  well  be  disputed; 
for,  although  the  ordinary  definition  of  an  oath — viz.,  "a  religious 
asseveration,  by  which  a  person  renounces  the  mercy  and  imprecates 
the  vengeance  of  Heaven,  if  he  do  not  speak  the  truth  "  [z) — may  be 
open  to  comment,  since  the  design  of  the  oath  is,  not  to  call  the 
attention  of  God  to  man,  but  the  attention  of  man  to  God — not  to 
call  upon  Him  to  punish  the  wrong-doer,  but  on  the  witness  to 
remember  that  He  wiU  assuredly  do  so — still,  it  must  be  admitted,  that 
by  thus  laying  hold  of  the  conscience  of  the  witness,  the  law  best 
insures  the  utterance  of  truth  (a).  But  as  the  administration  of  an 
oath  supposes  that  the  witness  feels  a  moral  and  religious  account- 
ability to  a  Supreme  Being,  who  vidll  justly  punish  perjury,  and  from 
whom  no  secrets  are  hid,  persons,  insensible  to  the  obligations  of  an 
oath,  ought  not  to  be  sworn.  The  repetition  of  the  words  of  an  oath 
would,  in  their  case,  be  an  unmeaning  formality.  The  question, 
however,  still  remains :  — should  such  persons  be  allowed  to  give  testi- 
mony in  courts  of  justice?  and  to  this  question,  while  the  common 
law  pronounces  a  negative  (b),  the  Legislature  has,  in  modem  times, 
enacted  that  their  testimony  shall  be  received,  for  it  is  by  the  Oaths 
Act,  1888  (c),  provided  (d) :  "Every  person  upon  objecting  to  being 
sworn,  and  stating,  as  the  ground  of  such  objection,  either  that  he  has 
no  religious  belief,  or  that  the  taking  of  an  oath  is  contrary  to  his 
religious  belief,  shall  be  permitted  to  make  his  solemn  affirmation 
instead  of  taking  an  oath  in  all  places  and  for  all  purposes  where  an 
oath  is  or  shall  be  required  by  law,  which  affirmation  shall  be  of  the 
same  force  and  effect  as  if  he  had  taken  the  oath  "  (e). 

§  1883.  It  is  the  duty  of  the  presiding  judge  to  himself  ascertain 

iy)  Gr.  Ev.  §  328,  in  some  part. 

{z)  R.  v.  White,  (1786)  1  Lea.  430;  The  Queen's  Case,  ^820)  2  Br.  &  B.  285; 
22  E.  B.  662. 

(o)  Tyler  on  Oaths,  12,  15.  See  a  definition  of  an  oath  by  Lord  Coleridge,  C.J., 
in  Att.-Gen.  v.  Bradlaugh,  (1885)  14  Q.  B.  D.  667;  54  L.  J.  Q.  B.  206. 

(b)  B.  N.  P.  292;  1  Atk.  40.  45;  Maden  v.  Catanach,  (1862)  7  H.  &  N.  360; 
31  L.  J.  Ex.  118 ;  126  E.  E.  473. 

(c)  51  &  52  V.  c.  46. 

(d)  Section  1,  the  Army  Act,  1881,  contains  a  similar  enactment  with  respect  to 
witnesses  summoned  to  give  evidence  before  courts-martial,  44  &  45  V.  c.  58,  s.  52, 
sub-s.  4.  In  India  every  person  who  may  by  law  be  sworn,  or  called  upon  to  make  a 
solemn  affirmation,  in  any  capacity  whatever,  may,  if  he  objects  to  such  oath  cr 
solemn  affirmation,  make  in  place  thereof  a  simple  affirmation,  omitting  the  words 
"  So  help  me  God,"  "  In  the  presence  of  Almighty  God,"  or  other  expressions  of  the 
same  nature.     Ind.  Oaths  Act,  No.  6  of  1872. 

(e)  Section  2  directs  that  the  form  of  oral  declaration  shall  be  as  follows  : — "  I, 
A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and  affirm."  [Then  follow  the  words 
of  the  oath,  omitting  any  imprecation  or  calling  to  witness.}  The  validity  of  an  oath 
is  not  to  be  affected  by  the  person  sworn  having  no  religious  belief  :  section  3.  The 
form  of  affirmation  in  writing  is  also  given  in  section  4.  See  also  the  Oaths  Act, 
1909  (9  Edw.  7,  c.  39). 
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by  questioning  any  witness  who  claims  to  afifirm  if  he  be  entitled  to 
do  so  (/).  To  render  applicable  the  enactment  contained  in  the  Oaths 
Act,  1888;  first,  the  person  called  as  a  witness  must  object  to  take  an 
oath  on  the  ground,  and  in  the  terms,  set  out  in  the  Act;  and  secondly, 
he  must  also  satisfy  the  presiding  judge  that  he  has  no  religious  belief, 
or  that  the  taking  of  an  oath  is  contrary  to  it.  A  witness  who  states 
that  he  has  a  religious  belief,  but  does  not  say  that  the  taking  of  an 
oath  is  contrary  thereto,  cannot  affirm  (g).  To  render  competent  a 
witness  whose  objection  to  being  sworn  has  not  been  taken  in  accord- 
ance with  the  provisions  in  the  Oaths  Act,  which  regulate  of  the  mode 
of  taking  such  an  objection,  it  appears  to  be  still  necessary  that  such 
witness  should  be  sworn  in  a  manner  which  will  be  binding  upon  his 
conscience  (h). 

§  1386.  Lord  Brougham's  Act  of  1851  to  amend  the  Law  of  Evidence 
contains  the  following  clause: — "Every  court,  judge,  justice,  officer, 
commissioner,  arbitrator,  or  other  person,  now  or  hereafter  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  is  hereby  empowered  to  administer  an  oath  to  all  such 
witnesses  as  are  legally  called  before  them  respectively  "  (i).  The 
Eules  also  of  the  Supreme  Court,  1883,  have  provided  that  "  any 
officer  of  the  court,  or  other  person  directed  to  take  the  examination 
of  any  witness  or  person  "  (fc);  "  each  master  of  the  Chancery  Divi- 
sion, for  the  purpose  of  any  proceedings  directed  to  be  taken  before 
him  "  (I);  and  "the  taxing  officers  of  the  Supreme  Court,  or  of  any 
Division  thereof,  for  the  purpose  of  any  proceeding  before  them  ' '  (m) ; 
may  respectively  administer  oaths.  Order  LXI.  further  provides  by 
rule  5,  that  "  every  Master,  and  every  first  and  second  class  clerk  in 
the  Central  Office,  shall,  by  virtue  of  his  office,  have  authority  to  take 
oaths  and  affidavits  in  the  Supreme  Court."  The  Bankruptcy  Act, 
1914,  also  -contains  two  sections  on  this  subject.  The  first  provides, 
that  Official  Eeceivers  "may,  for  the  purpose  of  affidavits  verifying 
proofs,   petitions,    or    other  proceedings    under    this   Act,    administer 


if)  R.  V.  Moore,  (1892)  61  L.  J.  M.  C.  80. 

(9)  Id. 

(h)  As  to  this,  see  infra,  §  1388.  Before  the  Oaths  Act,  in  Omichund  v.  Barker, 
(1755)  Willes,  538,  545,  the  proper  test  of  the  competency  of  a  witness  to  be  sworn 
was  settled,  upon  great  consideration,  to  be,  the  belief  of  a  God,  and  that  he  will 
reward  and  punish  us  according  to  our  deserts.  This  rule  was  recognised  in  Butts  v. 
Swartwood,  (1823)  2  Cowen,  431;  The  People  v.  Matteson,  (1824)  2  Cowen,  433, 
573,  n.;  and  by  Story,  J.,  in  Wakefield  v.  Boss,  (1827)  5  Mason,  18.  See,  as  to  the 
Scottish  Law,  2  Dickson,  Ev.  849. 

(i)  14  &  15  V.  c.  99,  s.  16.  See  also  18  &  19  V.  c.  42,  cited  post,  §§  1-567,  1568, 
which  empowers  diplomatic  and  consular  agents  abroad  to  administer  oaths  and  do 
notarial  acts. 

(k)  Ord.  XXXVII.  r.  19. 

(l)    Ord.  LV.  r.  16.     See  also  r.  17. 

(ra)  Ord.  LXV.  i.  27,  sub-s.  25. 
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oaths  "  (n);  and  the  second  enacts,  that,  "  for  the  purpose  of  any  of 
his  duties  in  relation  t-o  proofs,  the  trustee  may  administer  oaths  and 
take  affidavits  "  (o). 

§  1388  (p).  All  witnesses  ought  to  be  sworn  according  to  the 
peculiar  ceremonies  of  their  own  religion,  or  in  such  manner  as  they 
deem  binding  on  their  consciences  (q).  This  doctrine  of  the  civil  law — 
which  in  the  great  case  of  Omichund  v.  Barker  (?)  was  settled  to  be 
also  the  rule  at  common  law  (s) — has  received  a  legislative  sanction  by 
the  Act  of  1  &  2  V.  c.  105;  for  that  statute  enacts,  that  all  persons 
shall  be  bound  by  the  oaths  which  are  lawfully  administered  to  them, 
provided  they  are  administered  in  such  form,  and  with  such  ceremonies 
as  the  parties  sworn  declare  to  be  binding  on  their  consciences.  It 
has  been  further  provided  by  the  Oaths  Act,  1888  (t),  that  if  any  person 
to  whom  an  oath  is  administered  desires  to    swear    "  with    uplifted 


(n)  4  &  5  G.  5,  u.  59,  ».  72  (2). 

(o)  Id.,  Soh.  II.,  8.  27. 

(p)  Gr.  Ev.  §  371,  in  part. 

(g)  "  Quumque  sit  adseveratio  religiosa,  satis  patet,  jusjurandum  attemperandum 
esse  eujusque  religioni."  Hein.  ad  Pand.  p.  3,  §§  13,  15.  "  Quodcunque  nomen 
dederis ,  id  utique  constat ,  omne  jusjurandum  proficisci  ex  fide  et  persuaeione  jurantis ; 
et  inutile  esse,  nisi  quis  credat  Deum,  quem  testem  advocat,  perjurii  sui  idoneum  esse 
vindicem.  Id  autem  credat,  qui  jurat  per  Deum  suum,  per  sacra  sua,  et  ex  sua  ipsius 
animi  religione,"  &c.  Bynk.  Obs.  Jur.  Eom.  lib.  6,  e.  2.  See  also  Pu£E.  lib.  4,  c.  2, 
§  4.  The  formula  of  taking  an  oath,  which  was  anciently  adopted  by  the  Romans, 
was  as  follows  : — The  witness  held  a  flint  stone  in  his  right  hand,  and  dropped  it  as 
he  uttered  these  words — Si  sciens  fallo,  turn  me  Diespiter,  salva  urbe  arceque,  bonis 
ejiciat,  ut  ego  hunc  lapidem.  Adam's  Ant.  247.  Cic.  Fam.  Ep.  vii.  1,  12.  Under 
the  Christian  emperors  it  was  taken,  invocato  Dei  Omnipotentis  nomine'.  Cod.  lib.  2, 
tit.  4,  1.  41.  Sacrosanctis  evangeliis  tactis.  Cod.  lib.  3,  tit.  1,  1.  14.  And  Constan- 
tine  adds,  in  a  rescript,  Jurisjurandi  religione  testes,  priusquam  perhibeant  testi- 
monium, jamdudum  arctari  prsecipimus.  Cod.  lib.  4,  tit.  20,  1.  9.  In  Morgan's  Case, 
(1764)  1  Lea.  54,  a  Mahomedan  was  sworn  thus  : — First,  he  placed  his  right  hand 
flat  upon  the  Koran,  put  the  other  hand  to  his  forehead,  and  brought  the  top  of  his 
forehead  down  to  the  book,  and  touched  it  with  his  head  :  he  then  looked  for  some 
time  upon  it,  and,  on  being  asked  what  that  ceremony  was  to  produce,  he  answered 
that  he  was  bound  by  it  to  speak  the  truth.  In  Scotland,  members  of  the  Kirk  are 
sworn  by  the  form  of  holding  up  the  right  hand,  without  touching  the  book  or  kissing 
it.  Mildrone's  Case,  (1786)  1  Lea.  412;  Walker's  Case,  (1788)  id.  498;  Mee  v.  Reid, 
(1791)  Pea.  23.  It  seems  that  in  this  case  the  form  of  words  may  either  be,  "  I, 
A.  B.,  swear  by  God  himself,  as  I  shall  answer  to  Him  at  the  great  day  of  judgment, 
that  the  evidence  I  shall  give,"  &c. ;  or,  "  I  swear  according  to  the  custom  of  my 
country  and  the  religion  I  profess,  that  the  evidence,"  &c.  See  1  Lea.  412.  A  Jew 
is  sworn  on  the  Pentateuch  with  his  head  covered,  Willes,  543;  but  if  he  professes 
Christianity,  he  may  be  sworn  on  the  New  Testament,  though  he  has  not  formally 
renounced  Judaism  :  R.  v.  Gilham,  (1795)  1  Esp.  285.  A  Chinese  is  sworn  by  the 
ceremony  of  his  breaking  a  saucer  previously  to  the  administration  of  the  oath  :  R.  v. 
Entrehman,  (1842)  C.  &  Marsh.  248.  Roman  Catholics  are  in  England  usually  sworn 
upon  a  Testament,  in  the  ordinary  way,  but  in  Ireland  are  sworn  on  a  Testament, 
with  a  crucifix  or  cross  upon  it  :  M'lSTally,  Ev.  97. 

(r)  (1746)  Willes,  538. 

(«)  Per  Alderson,  B.,  in  Miller  v.  Salomons,  (1852)  7  Ex.  534,  535;  21  L.  J.  Ex. 
161;  and  per  Pollock,  C.B.,  id.  558. 

(t)  51  &  52  V.  u.  46,  B.  5. 
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hand,"  in  the  fonn  and  manner  common  in  Scotland,  he  shall  be 
entitled  to  do  so.  The  Oaths  Act,  1909  (m),  provides :—"  2.  (1)  Any 
oath  may  be  administered  and  taken  in  the  form  and  manner. follow- 
ing: — The  person  taking  the  oath  shall  hold  the  New  Testament,  or, 
in  the  case  of  a  Jew,  the  Old  Testament,  in  his  uplifted  hand,  and 
shall  say  or  repeat  after  the  officer  administering  the  oath,  the  words 
'  I  swear  by  Almighty  God  that  .  . '  followed  by  the  words  of  the 
oath  prescribed  by  law.  (2)  The  officer  shall  (unless  the  person  about 
to  take  the  oath  voluntarily  objects  thereto,  or  is  physically  incapable 
of  so  taking  the  oath)  administer  the  oath  in  the  form  and  manner 
■  aforesaid  without  question :  Provided  that,  in  the  case  of  a  person  who 
is  neither  a  Christian  nor  a  Jew,  the.  oath  shall  be  administered 
in  any  manner  which  is  now  lawful."  Where  it  is  necessary 
to  ascertain  what  form  of  oath  is  binding,  the  court  should 
inquire  of  the  witness  himself;  and  the  proper  time  for  making 
this  inquiry  is  before  he  is  sworn.  If,  however,  the  witness,  without 
making  any  objection,  takes  the  oath  in  the  usual  form,  he  may  be 
afterwards  asked  whether  he  thinks  it  binding  on  his  conscience; 
but  if  he  answers  in  the  affirmative,  he  cannot  then  be  further 
asked,  if  he  considers  any  other  form  of  oath  more  binding  («). 
Neither  can  a  witness,  who  states  that  he  is  a  Christian,  be 
asked  any  further  questions  before  he  is  sworn  (a;).  If  a  witness, 
without  objection,  is  sworn  in  the  usual  mode,  but  being  of  a  difierent 
faith,  the  oath  is  not  in  a  form  affecting  his  conscience — as  if,  being  a 
Jew,  he  is  sworn  on  the  Gospels — he  is  still  punishable  for  perjiu^  if 
he  swears  falsely,  and  the  adverse  party  cannot  for  this  cause  have  a 
new  trial  (y). 

§  1389.  Irrespective  of  the  recent  relaxation  of  the  law,  so  far  as 
it  relates  to  persons  who  either  have  no  religious  belief,  or  with  whom 
the  taking  of  an  oath  is  contrary  to  that  religious  belief  (2),  the  Legis- 

(u)  9  Bdw.  7,  c.  39.     This  Act  does  not  extend  to  Scotland. 

(»)  The  Queen's  Case,  (1820)  2  Br.  &  B.  284 ;  22  E.  E.  662. 

ix)  R.  V.  Serva,  (1845)  2  Car.  &  K.  56,  per  Piatt,  B. 

iy)  Sells  V.  Hoare,  (1822)  3  Br.  &  B.  232.  The  State  v.  Whisenhurst,  (1823) 
2  Hawks.  458.  See  B.  v.  Wood,  (1841)  Jebb  &  B.  vii.  Whether  a  party  will  be 
entitled  to  a  new  trial,  if  a  witness  on  the  other  side  has  testified  without  having  been 
sworn  at  all,  is  a  question,  the  solution  of  which  depends  upon  circumstances,  if 
the  omission  of  the  oath  was  linown  at  the  time  of  the  original  trial,  he  will  not. 
Birch  V.  Somerville,  (1852)  2  Ir.  C.  L.  E.  243,  cited  ante,  §  1380;  Lawrence  v. 
Houghton,  (1809)  5  Johns.  129;  White  v.  Hawn,  (1810)  id.  351.  But  if  it  was  not 
discovered  till  after  the  trial,  he  will;  Hawks  v.  Baker,  (1829)  6  Greenl.  72.  See 
Richards  v.  Hough,  (1882)  51  L.  J.  Q.  B.  361. 

(z)  See  ante,  §§  1382,  1383.  The  present  is  a  convenient  place  to  mention  that, 
in  addition  to  the  provisions  already  set  forth,  enabling  persons  such  as  are  mentioned 
in  the  text  to  give  evidence  in  court  upon  affirmation,  sections  1  and  4  of  the  Oaths 
Act,  1888,  enable  such  persons  to  make  statements  in  writing  (otherwise  affidavits) 
on  affirmation  in  a  form  which  commences  : — I,  ,  of  ,  do  solemnly 

and  sincerely  affirm,"  and  the  "  jurat  "  to  which  runs,  "  Affirmed,  &c.,  this 
day  of  ,  19         Before  me 
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lature,  out  of  regard  for  the  conseientious  scruples  of  certain  religious 
sects  (a),  and  of  other  persons  endowed  with  peculiar  moral  suscepti- 
bilities, has  allowed  them,  in  the  place  of  taking  an  oath,  to  make  a 
solemn  affirmation  (6) ;  but  such  affirmation  has  the  same  effect  as  an 
oath,  and  persons  who  knowingly  affirm  what  is  false  are  equally  guilty 
of  perjury  with  those  who  falsely  swear.  Thus,  the  Act  of  3  &  4  W.  4, 
c.  49,  allows  Quakers  and  Moravians  to  affirm  in  ail  cases  where  an 
oath  is  required  (c) ;  and  the  Act  of  1  &  2  V.  c.  77 — which  was  passed 
in  consequence  of  the  decision  pronounced  by  the  judges  in  Doran's 
Case  {d) — extends  the  privilege  to  all  persons  who  have  been  Quakers 
or  Moravians,  but  have  ceased  to  belong  to  either  of  those  sects  (e). 

§  1389a.  An  important  exception  to  the  general  rule  that  all 
evidence  must  be  upon  oath  or  affirmation  has  been  created  by  the 
Children  Act,  1908  (/).  It  is  there  provided: — "  Where,  in  any  pro- 
ceeding against  any  person  for  an  offence  any  child  of  tender  years  who 
is  tendered  as  a  witness,  does  not  in  the  opinion  of  the  court  under 
stand  the  nature  of  an  oath,  the  evidence  of  that  child  may  be 
received,  though  not  given  upon  oath,  if,  in  the  opinion  of  the  court, 
the  child  is  possessed  of  sufficient  intelligence  to  justify  the  reception 
of  the  evidence,  and  understands  the  duty  of  speaking  the  truth ;  and 
the  evidence  of  the  child,  though  not  given  on  oath,  but  otherwise 
taken  and  reduced  into  writing  in  accordance  with  the  provisions  of 
section  17  of  the  Indictable  Offences  Act,  1848  (g),  or  of  this  Part  of 
this  Act,  shall  be  deemed  to  be  a  deposition  within  the  meaning  of 
that  section  and  that  Part  respectively :  Provided  that — (a)  A  person 
shall  not  be  liable  to  be  convicted  of  the  offence  unless  the  testimony 

(a)  Those  who  interpret  literally  our  Saviour's  injunction,  "  Swear  not  at  all,'" 
ignore  the  fact  that  Christ  Himself  not  only  submitted  to  be  sworn  before  the  Sanhe- 
drim, but  actually  refused  to  answer  until  He  was  put  upon  His  oath  by  the  high 
priest.  See  and  compare  5th  Ch.  of  St.  Matt.,  vv.  34—37,  and  26th  Ch.  of  St.  Matt., 
vv.   59—64. 

(b)  Since  the  year  1835,  declarations  have  also,  by  virtue  of  the  Act  5  &  6  W.  4, 
c.  62,  been  substituted  on  very  many  occasions  for  the  oaths,  whether  official,  or 
extra-judicial,  or  voluntary,  which  were  formerly  in  use;  and  any  person  who  wilfully 
and  corruptly  makes  and  subscribes  any  such  declaration,  knowing  it  to  be  untrue  in 
any  material  particular,  is  guilty  of  a  misdemeanour. 

(c)  This  is  the  Form  : — "I,  A.  B.,  being  one  of  the  people  called  Quakers  [or 
one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  United  Brethren  called 
Moravians,  as  the  case  may  be],  do  solemnly,  sincerely,  and  truly  declare  and 
af&rm,"  &c. 

(d)  (1838)  2  Moo.  C.  C.  37. 

(e)  This  is  the  Form  : — "  I,  A.  B.,  having  been  one  of  the  people  called  Quakers 
lor  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  United  Brethren 
called  Moravians,  as  the  case  may  be],  and  entertaining  conscientious  objections  to 
the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly  declare  and  affirm,"  &c. 

(/)  8  Edw.  7,  c.  67,  s.  30.  This  section  re-enacts  and  extends  provisions  originally 
appearing  in  48  &  49  V.  c.  69,  and  57  &  58  V.  c.  27.  See  also  4  &  5  G.  5,  c.  58; 
and  R.  v.  Davies,  (1915)  140  L.  T.  Jo.  50. 

(3)  11  &  12  V.  c.  42. 
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admitted  by  virtue  of  this  section  and  given  on  behalf  of  the  prosecu- 
tion is  corroborat-ed  by  some  other  material  evidence  in  support  thereof 
implicating  the  accused  (h) ;  and  (b)  Any  child,  whose  evidence  is 
received  as  aforesaid  and  who  wilfully  gives  false  evidence  under  such 
circumstances  that,  if  the  evidence  had  been  given  on  oath,  he  would 
have  been  guilty  of  perjury,  shall,  subject  to  the  provisions  of  this 
Act,  be  liable  on  summary  conviction  to  be  adjudged  such  punishment 
as  might  have  been  awarded  had  he  been  charged  with  perjury  and 
the  case  dealt  with  summarily  under  section  10  of  the  Summary 
Jurisdiction  Act,  1879"  (i). 

§  1390.  It  may  here  be  noticed,  as  the  practice  was  formerly 
different  (fc),  that  debtors  and  their  wives,  whether  in  England  (I),  or 
in  Ireland  (m),  may  now  be  examined  upon  oath  by  the  Courts  ol 
Bankruptcy,  concerning  the  debtor,  his  dealings,  or  property;  and  it 
appears  that  on  the  hearing  of  a  bankruptcy  petition,  the  petitioning 
creditor  is  entitled  to  call  the  debtor  himself  as  a  witness  in  support  of 
the  petition,  for  now  that  a  debtor  can  petition  for  an  adjudication  of 
bankruptcy  against  himself,  bajikruptcy  proceedings  can  no  longer  be 
considered  for  this  purpose  as  being  of  a  quasi-criminal  nature  (n), 

§  1391.  The  judges  at  Nisi  Prius  were  at  one  time  inclined  to 
regard  as  incompetent  to  testify  all  persons,  whether  counsel,  solici- 
tors, or  parties,  who,  being  engaged  in  a  cause,  had  actually  addressed 
the  jury  on  behalf  of  that  side  on  which  they  were  afterwards  called 
upon  to  give  evidence  (o).  Further  investigation  of  the  subject, 
however,  has  led  to  a  judicial  acknowledgment  that  no  such  rule  of 
practice  exists  (p) ;  although  the  obvious  inconvenience  of  permitting 
one  and  the  same  person,  first,  to  state  the  case  as  an  advocate,  and 
next,  to  prove  that  statement  as  a  witness,  appears  to  furnish  ample 
justification  for  its  immediate  adoption  (g) ;  and  it  is  not  only  in  all 
cases  an  objectionable  practice  'for  the  solicitor  who  is  conducting  a 
matter  to  himself  also  give  evidence  as  a  witness  in  it,  but  may  even, 
in  special  circumstances,   afford  ground  for    a    new    trial  (r).      With 

(h)  The  judge  ought  to  point  this  out  to  the  jury,  but  the  Court  of  Criminal 
Appeal  will  not  quash  a  conviction,  where  in  their  opinion  the  jury  have  not  acted 
on  the  child's  evidence  alone  :  B.  v.  Murray,  (1913)  30  Times  E.  196. 

(i)  42  &  43  V.  c.  49. 

(k)  24  &  25  V.  u.  184,  ».  211. 

(0  4  &  5  G-.  5,  c.  59,  fi.  25. 

(m)  20  &  21  V.  c.  60,  ss.  306,  307. 

(n)  See  In  re  X.  Y.,  [1902]  1  K.  B.  98;  71  L.  J.  K.  B.  102. 

(o)  Stones  v.  Byron,  (1846)  4  D.  &  L.  393;  16  L.  J.  Q.  B.  32;  75  E.  E.  881; 
Deane  v.  Packwood,  (1846)  id.  395,  n.  b ;  75  E.  E.  883,  per  Erie,  J.  See  Best,  Ev. 
250—258. 

(p)  Cobbett  v.  Hudson,  (1852)  22  L.  J.  Q.  B.  11;  1  E.  &  B.  11;  93  E.  E.  1. 

(3)  Id. 

(r)  See  Deane  v.  Packwood,  supra. 
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respect  to  private  prosecutors,  it  may  be  observed,  that  as  they  have 
no  right  to  address  the  jury  (s),  even  though  they  waive  their  title  to 
give  evidence  on  oath,  they  will  not  be  permitted  under  any  circum- 
stances to  act  in  the  two-fold  capacity  of  advocates  and  witnesses  (t). 

§  1392.  In  regard  to  the  proper  time  of  taking  the  objection  to  the 
competency  of  a  witness,  it  is  obvious  that,  from  the  prehminary 
nature  of  the  objection,  it  ought  in  general  to  be  taken  before  the 
examination-in-chief.  Indeed,  it  has  been  frequently  said  by  judges, 
and  sometimes  so  held,  that  a  party  who  is  aware  of  the  existence  of 
any  disqualification,  cannot  lie  by  and  allow  the  witness  to  be 
examined,  and  afterwards  object  to  his  competency,  if  he  should 
dislike  his  testimony  (u).  However,  this  doctrine  has  been  disputed 
by  the  Court  of  Exchequer  (v),  and  the  learned  Barons  have  held,  in 
conformity  with  some  old  decisions  (x),  that  the  objection  may  be 
raised  at  any  time  during  the  trial,  and  that,  too,  whether  the  objector 
previously  knew  of  the  disqualification  or  not.  The  Court  for  Crown 
Cases  Eeserved  has  also  decided  that  a  judge  had  acted  rightly,  who, 
after  pronouncing  a  witness  competent  on  the  voire  dire,  discovered 
during  the  examination  that  he  was  really  incompetent,  and  conse- 
quently rejected  his  testimony,  though  part  of  it  had  already  been 
reduced  to  writing  (y).  The  rule  on  this  subject  is  the  same  in  equity 
as  at  law  (z),  and  in  criminal  as  in  civil  cases  (a) ;  but  in  trials  for  high 
treason,  if  the  prisoner  intends  to  object  to  a  witness  as  being  omitted 
from,   or  misdescribed  in,  the  list  furnished  to  him,  he  must  do  so 

(«)  R.  V.  Gurney,  (1869)  Xl  Cox,  iU. 

(t)  R.  V.  Brice,  (1819)  2  B.  &  Aid.  606;  R.  v.  Milne,  cited  id.  n.  a;  Cobbett  v 
Hudson,  supra. 

(it)  Dewdney  v.  Palmer,  (1839)  4  M.  &  W.  664;  8  L.  J.  Ex.  148;  R.  v.  Watson, 
(1817)  2  Stark.  158;  R.  v.  Frost,  (1839)  9  C.  &  P.  183;  Beeching  v.  Gower,  (1816) 
Holt,  N.  P.  314;  17  B.  E.  644;  Howell  v.  Lock,  (1809)  2  Camp.  14;  Donelson  v. 
Taylor,  (1829)  8  Pick.  390,  392.  In  Yardley  v.  Arnold,  (1840)  10  M.  &  W.  145; 
11  L.  J.  Ex.  413,  Parke,  B.,  observed,  "I  cannot  help  wishing  very  much  that  it 
were  established  as  the  regular  practice,  that,  when  once  a  witness  is  sworn,  no 
question  should  be  put  to  him  in  order  to  raise  objections  to  his  competency ;  I  think 
all  such  should  be  put  to  him  on  the  voire  dire;  and  that,  when  once  sworn  in  chief, 
his  competency  should  be  taken  for  granted ;  but  certainly  the  practice  has  been 
different  hitherto."  See  also  Hartshorne  v.  Watson,  (1839)  5  Bing.  N.  C.  477; 
7  L.  J.  C.  P.  138;  44  E.  E.  693;  Wollaston  v.  Hakewill,  (1841)  3  Man.  &  G.  297; 
10  L.  J.  C.  P.  303;  60  E.  E.  517;  and  Flagg  v.  Mann,  (1837)  2  Sumn.  487. 

(v)  Jacobs  V.  Layborn,  (1843)  11  M.  &  W.  685;  12  L.  J.  Ex.  427. 

(x)  Needham  v.  Smith,  (1704)  2  Vern.  463;  Ld.  Lovat's  Case,  (1746)  18  How. 
St.  Tr.  596.  See  also  Stone  v.  Blackburn,  (1793)  1  Esp.  37;  Yardley  v.  Arnold, 
supra. 

(y)  R.  V.  Whitehead,  (1866)  L.  E.  1  C.  C.  E.  33;  35  L.  J.  M.  C.  186. 

{z)  Needham  v.  Smith,  (1704)  2  Vern.  463;  Vaughan  v.  Worrall,  (1817)  2  Madd. 
322;  Selway  v.  Chappell,  (1841)  12  Sim.  113;  10  L.  J.  Ch.  323;  Swift  v.  Dean, 
(1810)  6  Johns.  523,  638;  Gresl.  Ev.  234—236.  See  Bousfield  v.  Mould,  (1847)  1  Be 
Q.  &  Sm.  347. 

(a)  Ld.  Lovat's  Case  (1746)  18  How.  St.  Tr.  596;  Com.  v.  Green,  (1822)  17  Mass. 
538. 

946 


MODE  OF  OBJECTING  TO  COMPETENCY   OF   WITNESS.       [§§    1392 — 1393. 

before  the  witness  is  sworn  in  chief  (b).  In  ordinary  cases,  if  the 
objection  to  the  competency  of  a  witness  be  not  taken  until  after  the 
trial,  it  will  be  considered  as  coming  too  late ;  and  the  courts  will  not 
grant  a  new  trial  for  this  cause  alone  (c),  unless  the  'incompetency 
were  known  and  concealed  by  the  party  producing  the  witness  (d),  or 
other  evidence  can  be  given  of  mala  praxis  on  his  part  (e). 

§  1393.  With  respect  to  the  mode  of  taking  the  objection,  the 
witness  should,  in  strictness,  be  examined  upon  the  voire  or  vraie  dire; 
that  is,  he  should  be  sworn  to  answer  truly  "  all  such  questions  as  the 
court  shall  demand  of  him."  This  peculiar  form  of  oath  is,  however, 
now  seldom  administered;  and  the  facts  on  which  the  objection  rests, 
if  not  admitted  by  the  opposite  side,  are  elicited  by  questions  put  to 
the  witness  after  being  sworn  in  chief  (/).  Upon  such  an  examination, 
the  witness,  if  it  be  necessary,  may  speak  to  the  contents  of  writtenj 
documents  without  producing  them  (g).  The  objection  may  perhaps 
be  also  supported  by  evidence  aliunde. 

(b)  Ante,  §  1373. 

(c)  Turner  v.  Pearte,  (1787)  1  T.  E.  717 ;  Jackson  v.  Jackson,  (1826)  5  Cowen, 
173.  But  see  Jacobs  v.  Layborn,  supra;  11  M.  &  W.  691.  In  Barbat  v.  Allen, 
(1852)  21  L.  J.  Ex.  156,  Parke,  B.,  referred  to  the  Irish  case  of  Birch  v.  Somerville, 
(1852)  2  Ir.  C.  L.  E.  243,  cited  ante,  §  1380,  in  which  Ld.  Clarendon  was  examined 
without  being  sworn,  but  the  objection  not  having  been  insisted  on  at  the  time,  the 
court  refused  to  disturb  the  verdict. 

(d)  Niles  V.  Brackett,  (1819)  15  Mass.  378. 

(e)  Wade  v.  Simeon,  (1845)  2  C.  B.  342;  15  L.  J.  C.  P.  114;  69  E.  E.  523. 
(/)  See  Jacobs  v.  Layborn,  supra. 

(g)  See  Butler  v.  Carver,  (1818)  2  Stark.  433;  R.  v.  Gisburn,  (1812)  15  East,  57 
Lunniss  v.  Row,  (1839)  10  A.  &  E.  606;    Carlisle  v.  Eady,  (1824)    1  C.  &  P.  234 
Quarterman  v.  Cox,  (1837)  8  C.  &  P.  97 ;  Butchers'  Co.  v.  Jones,  (1794)  1  Esp.  160 
Botham  v.  Swingler,  (1794)  id.  164;  Brockbank  v.  Anderson,  (1844)  7  Man.  &  G.  295, 
313;  13  L.  J.  C.  P.  102. 
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CHAPTER    III. 

%        EXAMINATION  OF  "WITNESSES. 

§  1394.  Having  thus  treated  of  the  means  of  procuring  the  attend- 
ance of  witnesses,  and  of  their  competency  and  credibiHty,  the  next 
subject  to  be  considered  is  their  examination.  And  here  it  may  be 
laid  down  as  a  general  proposition,  that,  "  in  the  absence  of  any 
agreement  in  writing  between  the  solicitors  of  all  parties,  and  subject 
to  these  Eules,  the  witnesses  at  the  trial  of  any  action,  or  at  any 
assessment  of  damages,  shall  be  examined  viva  voce  and  in  open 
court  "  (a).  In  dealing  with  this  rule  it  will  be  convenient,  at  the 
outset,  to  clear  the  ground  of  the  exceptions  embodied  in  it.  And 
first,  as  to  the  agreement  between  the  parties  themselves  to  dispense 
with  viva  voce  testimony.  This,  it  will  be  seen,  must  be  in  writing, 
and,  according  to  the  strict  language  employed,  should  be  made  "  be- 
tween the  solicitors  of  all  parties."  But  &uppo&e  one  of  the  parties 
has  no  solicitor,  what  is  then  to  happen?  Probably  the  stringency  of 
the  rule  would  be  relaxed  in  his  favour;  and  it  may  be,  that  a  similar 
relaxation  would  be  allowed,  in  the  event  of  any  party  under  dis- 
ability appearing  by  a  next  friend  or  a  guardian  (b).  It  also  seems 
that,  although  the  parties  have  consented  that  the  evidence  at  the 
trial  should  be  taken  by  affidavit,  either  of  them  may,  unless  the 
agreement  states  that  affidavits  alone  shall  be  used,  supplement  the 
documentary  proof  by  oi-al  testimony  (c).  Moreover,  notwithstanding 
the  agreement,  the  court,  in  the  event  of  such  a  course  being  deemed 
necessary  in  the  interests  of  justice,  as,  for  instance,  if  the  rights  of 
infants  be  involved  in  the  inquiry, — has  authority,  ex  mero  motu,  to 
exclude  the  affidavits  altogether,  although  they  may  -have  been  duly 
taken  and  regularly  filed,  and  to  direct  that  they  shall  not  be  used 
as  evidence  at  the  trial,  but  that  the  witnesses  themselves  shall  attend, 
and  be  examined  orally  in  open  court  (d). 

§   1394a.  The  Eailway  and  Canal  Traffic  Act,    1888   (e),   provides 

(a)  E.  S.  C,  Ord.  XXXVII.,  E.  1.     See  Att.-Gen.  v.  Metropolitan  District  Ry.-. 
(1880)  5  Ex.  T>.  218. 

(b)  See  Knatchbull  v.  Fowle,  (1876)  1  Ch.  D.  604;  Fryer  v.  Wiseman,  (1876) 
45  L.  J.  Ch.  199. 

(c)  Olossop  V.  Heston  d  Isleworth  Local  Board,  (1878)  47  L.  J.  Ch.  536. 

(d)  Lovell  V.  Wallis,  (1884)  53  L.  J.  Ch.  495,  per  Kay,  J. 

(e)  51  &  52  V.  e.  25,  s.  48. 
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that  "  on  any  rating  appeal,  and  before  any  court,  where  it  may  be 
material  to  show  the  receipts  or  profits  of  a  railway  company,  or  rail- 
way and  canal  company,  it  shall  be  lawful  for  the  company  to  prove 
the  same  by  written  statements  or  returns  verified  by  the  affidavit 
or  statutory  declaration  of  the  manager  or  other  responsible  officer, 
and  any  such  statements  or  returns  shall  be  prima  facie  evidence  of 
the  facts  therein  stated  with  respect  to  such  receipts  or  profits :  pro- 
vided that  the  person  by  whom  any  such  affidavit  or  statutory  decla- 
ration is  made  shall  in  every  ease,  if  required,  attend  to  be  cross- 
examined  thereon." 

§  1395.  "We  next  come  to  the  cases,  where  the  Eules  of  1883  in- 
terfere with  the  proposition  stated  in  the  last  section;  and  here  it  is 
proposed  to  let  the  rules  speak  for  themselves.  First  comes  Order 
XXXVII.,  E.  1,  which  provides,  that  "  the  court  or  a  judge  may,  at 
any  time  for  sufficient  reason  (/),  order  that  any  particular  fact  or 
facts  may  be  proved  by  afiidavit;  or  that  the  affidavit  of  any  witness 
may  be  read  at  the  hearing  or  trial,  on  such  conditions  as  the  court 
or  judge  may  think  reasonable  (g) ;  or  that  any  witness  whose  attend- 
ance in  court  ought,  for  some  sufficient  cause,  to  be  dispensed  with, 
be  examined  by  interrogatories  or  otherwise,  before  a  commissioner 
or  examiner.  Provided  that,  where  it  appears  to  the  court  or  judge 
that  the  other  party  bona  fide  desires  the  production  of  a  witness  for 
cross-examination,  and  that  such  witness  can  be  produced,  an  order 
shall  not  be  made  authorising  the  evidence  of  such  witness  to  be  given 
by  affidavit."  In  accordance  with  this  last  proviso,  the  court  has 
refused  to  allow  affidavits,  which  had  already  been  used  on  an  inter- 
locutory application,  to  be  read  at  the  hearing,  though  it  was  pro- 
posed to  supplement  them  by  the  oral  evidence  of  the  deponents  and 
by  their  cross-examination  (h). 

§  1396.  The  next  rule  is  contained  in  Order  XXXVIII.,  E.  1, 
which  provides,  that,  "  upon  any  motion,  petition,  or  summons,  evi- 
dence may  be  given  by  affidavit;  but  the  court  or  a  judge  may,  on 
the   application  of   either  party,   order    (J.)  the   attendance   for   cross- 

(/)  The  Probate  Division  has  declined  to  order  the  execution  and  attestation 
of  a  will  to  be  proved  in  solemn  form  by  affidavit,  though  none  of  the  parties  cited 
had  appeared  :  CooA;  v.  Tomlinson,  (1876)  24  W.  E.  851.  Ord.  XXX.,  r.  7,  also 
provides  for  proving  particular  facta  otherwise  than  by  direct  and  positive  viva  voce 
evidence.    See  ante,  §  393a. 

(3)  Accordingly,  an  af&davit  which  was  not  included  in  the  master's  certificate, 
may,  by  leave,  be  read  on  the  further  consideration  of  an  action  of  which  there  has 
been  no  trial  .  Dessan  v.  Lewin,  (1887)  52  L.  T.  609.  On  the  hearing,  however,  of  a 
summons  adjourned  into  court  from  chambers,  affidavits  cannot  be  read  unless  filed 
within  the  period  allowed  by  the  master  :  Ghijfenel  v.  Watson,  (1889)  58  L.  J.  Ch.  137. 

{h)  Blackburn  Guard,  v.  Brooks,  (1877)  7  Ch.  D.  68;  47  L.  J.  Ch.  156. 

(i)  The  making  of  an  order  is  discretionary  ■  see  La  Trinidad  v.  Browne,  (1887) 
36  W.  E.  138;  57  L.  J.  Ch.  292. 
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examination  of  the  person  making  any  such  affidavit"  (fe).  It  seems 
that,  under  the  latter  portion  of  this  rule,  the  right  to  cross-examine 
the  deponent  would  continue,  though  the  affidavit  were  subsequently 
withdrawn  by  the  party  who  had  filed  it  (i).  Moreover,  it  appears 
that  an  affidavit  can  be  read,  though  the  cross-examination  is  not 
concluded  (-m). 

5  1396a.  Order  XXXVII.,  E.  2,  provides,  that,  "  in  default  actions 
in  rem,  and  in  references  in  Admiralty  actions,  evidence  may  be  given 
by  affidavit."  This  rule,  it  will  be  seen,  differs  from  the  last,  as  it 
omits  the  proviso  for  the  cross-examination  of  the  deponents.  Perhaps, 
however,  that  omission  is  immaterial;  for  by  another  general  rule, 
viz.,  Order  XXXVIII.,  E.  28,  it  is  provided,  that,  "when  the  evi- 
dence is  taken  by  affidavit,  any  party  desiring  to  cross-examine  a  de- 
ponent, who  has  made  an  affidavit  filed  on  behalf  of  the  opposite 
party,  may  serve  upon  the  party  by  whom  such  affidavit  has  been 
filed  a  notice  in  writing,  requiring  the  production  of  the  deponent  for 
cross-examination  at  the  trial,  such  notice  to  be  served  at  any  time 
before  the  expiration  of  fourteen  days  next  after  the  end  of  the  time 
allowed  for  filing  affidavits  in  reply,  or  within  such  time  as  in  any  case 
the  court  or  a  judge  may  specially  appoint ;  and  unless  such  deponent  is 
produced  accordingly,  his  affidavit  shall  not  be  used  as  evidence,  un- 
less by  the  special  leave  of  the  court  or  a  judge  (n).  The  party  pro- 
ducing such  deponent  for  cross-examination,  shall  not  be  entitled  to 
demand  the  expenses  thereof  in  the  first  instance  from  the  party 
requiring  such  production"  (o).  The  party  receiving  notice  under 
the  above  rule,  is,  by  Eule  29,  "  entitled  to  compel  the  attendance  of 
the  deponent  for  cross-examination,  in  the  same  way  as  he  might 
compel  the  attendance  of  a  witness,  to  be  examined." 

§  1396b.  Whenever  affidavits  are  used  they  must  be  "  confined 
to  such  facts  as  the  witness  is  able  of  his  own  knowledge  to  prove, 

(k)  As  to  cross-examination  in  cases  commenced  by  an  originating  summons, 
see  Alexander  v.  Calder,  (1885)  28  Cti.  J).  457.  Qu.,  whether  deponents  out  of  the 
jurisdiction,  whose  affidavits  have  been  filed,  can  be  required  to  be  produced  for  cross- 
examination  :  Concha  v.  Concha,  (1886)  11  A.  C.  541;  56  L.  J.  Ch.  257;  The  Parisian, 
(1887)  13  P.  D.  16;  57  L.  J.  P.  D.  &  A.  13. 

(/)  See  Keogh  v.  Leonard,  (1877)  I.  E.  11  Bq.  365 ;  Re  Quartz  Hill  Co.,  Ex  parte 
Young,  (1882)  21  Ch.  D.  642;  51  L.  J.  Ch.  940. 

(m)  Lewis  v.  Jones,  (1886)  54  L.  T.  260. 

(n)  This  is  not  the  exclusive  penalty  :  see  Cornell  v.  Baker,  (1885)  29  Ch.  D.  711; 
54  L.  J.  Ch.  844n. 

(o)  This  provision  applies  to  a  cross-examination  before  an  examiner  or  a  master 
as  well  as  one  at  the  trial  :  Backhouse  v.  Alcock,  (1885)  28  Ch.  D.  669;  54  L.  J. 
Ch.  842.  Of.,  however,  In  re  Knight,  Knight  v.  Gardner,  (1883)  25  Ch.  D.  297; 
53  L.  J.  Ch.  183.  Its  effect  is  that  the  person  producing  the  witness  for  cross- 
examination  must  bear  the  expense  in  the  first  instance  :  see  Mansel  v.  Clanricarde, 
(1885)  54  L.  J.  Ch.  982.  And  this  even  though  the  witnesis  be  a  party  to  the  cause  : 
Cornell  v.  Baker,  supra. 
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except  on  interlocutory  motions,  on  which  statements  as  to  his  behef, 
with  the  grounds  thereof,  may  be  admitted  "  (p).  The  exception  here 
mentioned  does  not  apply  to  any  proceeding,  which,  though  interlocu- 
tory in  form,  finally  decides  the  rights  of  the  parties;  and  if,  in  any, 
such  proceeding,  an  affidavit  founded  on  information  and  belief  be 
used,  the  party  against  whom  it  is  adduced  is  not  bound  to  contra- 
dict it,  but  he  may  treat  it  as  evidence  which  is  not  admissible  (g). 
In  the  event,  however,  of  his  not  taking  that  course  in  the  court 
below,  he  may  be  precluded  from  raising  the  objection  before  the 
Court  of  Appeal  (?■). 

§  1396c.  In  order  to  check  prolixity  or  scurrility  in  affidavits,  it 
is  further  provided  by  tlie  Eules,  first,  that  "the  costs  of  every  affi- 
davit, which  shall  unnecessarily  set  forth  matters  of  hearsay,  or 
argumentative  matter,  or  copies  of  or  extracts  from  documents,  shall 
be  paid  by  the  party  filing  the  same  "  (s);  and  next,  that  "  the  court 
or  a  judge  may  order  to  be  struck  out  from  any  affidavit  any  matter 
which  is  scandalous,  and  may  order  the  costs  of  any  application  to 
strike  out  such  matter  to  be  paid  as  between  solicitor  and  client  "  (t). 
In  addition  to  these  powers,  the  court  has  an  inherent  power  to  take 
an  unduly  prolix  or  scandalous  affidavit  off  the  file  (w). 

§  1396d.  With  the  view  of  protecting  as  far  as  possible  the  court, 
when  called  upon  to  act  on  the  evidence  of  affidavits,  from  being 
deceived  either  by  intentional  and  direct  falsehood,  or  by  statements 
designedly  coloured,  or  accidentally  mis-recited  (v),  the  following  rules 
have  been  made:  — 

E.  8.  "  Every  affidavit  shall  state  the  description  (x)  and  true  place 

(p)  Ord.  XXXVIII.,  E.  3.  An  affidavit  of  information  and  belief,  founded  on 
statements  made  to  the  deponent  by  an  informant,  who  declined  to  repeat  them  on 
af&davit  unless  subpoenaed,  was  not  admitted  on  an  interlocutory  motion,  in  a  case 
where  the  informant  might  have  been,  but  was  not,  subpoenaed,  and  no  irremediable 
injury  could  result  from  the  exclusion  of  the  evidence  :  In  re  Anthony  Birrell  Pearce 
d  Co.,  [1899]  2  Ch.  50;  68  L.  J.  Ch.  444.  An  af&davit  of  information  and  belief 
which  does  not  state  the  source  of  the  information  and  belief  is  wholly  worthless, 
and  ought  not  to  be  received  as  evidence  in  any  shape  whatever  :  In  re  J.  L.  You.iff 
Manufacturing  Co.,  [1900]  2  Ch.  753;  69  L.  J.  Ch.  868;  Lumley  v.  Osborne,  [1901] 
1  K.  B.  532;  70  L.  J.  K.  B.  416;  and  see  Bidder  v.  Bridges,  (1884)  26  Ch.  D.  1,  per 
Ct.  of  App. ;  53  L.  J.  Ch.  479,  S.  C,  as  to  what  affidavits  will  not  satisfy  the  require- 
ments of  this  rule. 

(g)  Gilbert  v.  Endean,  (1878)  9  Ch.  D.  259,  per  Ct.  of  App. 

(r)  Id. 

(s)  E.  3;  Walker  v.  Poole,  (1882)  21  Ch.  D.  835;  51  L.  J.  Ch.  840;  Hill  v.  Hart- 
Davis,  (1884)  26  Ch.  D.  470 ;  53  L.  J.  Ch.  1012. 

(t)  E.  11. 

(u)  Hill  V.  Hart-Davis,  supra. 

{v)  See  D.  of  NoHhumberland  v.  Todd,  (1878)  7  Ch.  D.  777;  47  L.  J.  Ch.  343. 

(x)  In  giving  the  "  description  "  of  a  deponent,  in  many  cases  "  gentleman  "  is 
not  sufficient  (see  In  re  Horwood,  (1886)  55  L.  T.  373),  as,  e.g.,  if  deponent  has  a 
trade  or  profession  :  Spaddacini  v.  Keary,  (1889)  21  L.  E.  Ir.  553.     But  it  may  be 

951 


§§  1396d — 1396e.]         eules  as  to  affidavits. 

of  abode  of  the  deponent  "  (y);  thus  enabling  the  party  against  whom 
the  affidavit  is  used,  to  make  all  necessary  inquiries  respecting  the 
deponent's  character  and  position  in  life. 

E.  12.  "  No  affidavit  having  in  the  jurat  or  body  thereof  any  inter- 
lineation, alteration,  or  erasure,  shall  without  leave  of  the  court  or  a 
judge  be  read  or  made  use  of  in  any  matter  depending  in  court,  unless 
the  interlineation  or  alteration  (other  than  by  erasure)  is  authenticated 
by  the  initials  of  the  officer  taking  the  affidavit,  or,  if  taken  at  the 
Central  Office,  either  by  his  initials  or  by  the  stamp  of  that  office, 
nor  in  the  cas«  of  an  erasure,  unless  the  words  or  figures,  appearing 
at  the  time  of  taking  the  affidavit  to  be  written  on  the  erasure,  are 
rewritten  and  signed  or  initialled  in  the  margin  of  the  affidavit  by 
the  officer  taking  it  "  (a). 

E.  13.  "  Where  an  affidavit  is  sworn  by  any  person  who  appears 
to  the  officer  taking  the  affidavit  to  be  illiterate  or  blind,  the  officer 
shall  certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence 
to  the  deponent,  that  the  deponent  seemed  perfectly  to  understand 
it,  and  that  the  deponent  made  his  signature  in  the  presence  of  the 
officer.  No  such  affidavit  shall  be  used  in  evidence  in  the  absence  of 
this  certificate,  unless  the  court  or  judge  is  otherwise  satisfied  that 
the  affidavit  was  read  over  to  and  appeared  to  be  perfectly  understood 
by  the  deponent  "  (a). 

§  1396e.  All  affidavits  must  be  properly  entitled  in  the  court  and 
cause.  On  the  Crown  side  of  the  King's  Bench  Division  they  must 
be  entitled  "  In  the  High  Court  of  Justice  King's  Bench  Division  "  (b). 
If  sworn  in  England  (c)  for  the  purpose  of  proceedings  in  the  Supreme 
Court,  they  must  be  sworn  either  before  a  judge,  or  a  district 
registrar  (d),  or  a  master,  or  the  first  or  second  clerk  in  the  Central 
Office  (e),  or  a  master  in  the  Chancery  Division  (/),  or  a  commissioner 
to  examine  witnesses  (g),  or  a  commissioner  to  administer  oaths  Qi). 

sufficient  for  filing  purposes  ;  Spence  v.  Dodsworth,  [1891]  1  Ch.  657 ;  60  L.  J.  Ch. 
799. 

(y)  If  this  be  omitted  or  illusory  only,  the  affidavit  will  not  be  read  :  Hyde  v. 
Hyde,  (1889)  59  L.  T.  523;  57  L.  J.  P.  D.  &  A.  89.  "  Stock  Exchange  stockbroker  " 
is  not  sufficient  for  a  stockbroker  :  Levin  v.  Levin,  (1889)  60  L.  T.  317. 

(z)  A  master  has  no  jurisdiction  to  authenticate  alterations  by  initialling  them  : 
In  re  Clarke,  (1891)  65  L.  T.  455. 

(a)  As  to  what  ought  to  satisfy  a  court  or  judge  see  Blaenkurn  v.  Longstajfe, 
(1885)  54  L.  J.  Ch.  516. 

(6)  R.  v.  Plymouth,  d:c.,  Ry.,  (1889)  37  W.  E.  334. 

(c)  As  to  affidavits  sworn  out  of  England,  see  Ord.  XXXVIII.,  E.  6,  cited 
<mte,  §  12. 

(d)  Ord.  XXXVIII.,  E.  4.  (e)  Ord.  LXI.,  E.  5. 

(/)    Ord.  LV.,  E.  16.  (g)  Ord.  XXXVII.,  E.  19. 

(h)  Ord.  XXXVIII.,  E.  4.  As  to  their  duty  on  taking  an  affidavit,  see  Bourke 
V.  Davis,  (1890)  44  Ch.  D,  110.  There  is  no  power  to  take  off  the  file  an  affidavit 
eworn  before  a  commissioner  whose  commission  has  not  been  superseded,  though  he 
has  been  struck  off  the  roll  of  solicitors  :  Ward  v.  Gamgee,  (1891)  65  L.  T.  610. 
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These  last-named  commissioners  must  also,  in  the  jurat,  "express 
the  time  when,  and  the  place  where,"  each  affidavit  has  been  taken, 
for  "  otherwise  the  same  shall  not  be  held  authentic,  nor  be  admitted 
to  be  filed  or  enrolled,  without  the  leave  of  the  court  or  a  judge  "  (t). 
Still,  the  Eules  do  not  require  that  the  person  administering  the  oath 
should,  in  addition  to  signing  his  name,  add,  in  the  jurat,  his  title 
as  commissioner  (fc). 

§  1396f.  Under  Eules  16  and  17  no  affidavit  shall  be  sufficient, 
if  sworn  before  the  solicitor  acting  for  the  party  on  whose  behalf  it 
is  to  be  tised,  or  before  such  solicitor's  clerk,  or  partner,  or  agent,  or 
correspondent,  or  before  the  party  himself. 

Rule  15  provides,  that  original  affidavits,  before  being  used,  must 
be  delivered  to  the  proper  officer  for  the  purpose  of  being  stamped 
and  filed;  but  after  an  affidavit  has  been  filed,  an  office  copy  of  it,  if 
duly  authenticated  with  the  seal  of  the  office,  "  may  in  all  cases  be 
used."  Notwithstanding,  however,  this  general  language,  an  affidavit 
that  has  been  filed  ' '  before  issue  joined  in  any  cause  or  matter, 
cannot,  without  leave  of  the  court  or  a  judge,  be  received  at  the  hear- 
ing or  trial,  unless,  within  a  month  after  issue  joined,  or  further  time 
specially  allowed,  notice  in  writing  of  its  intended  use  be  given  by 
the  one  party  to  the  other  (/). 

§  1396g.  Eules  relating  to  affidavits,  and  corresponding  in  sub- 
stance though  not  in  words  with  those  referred  to  in  the  last  six  sec- 
tions, have  been  framed  for  use  in  the  Bankruptcy  Courts  (m),  and 
also  in  the  Court  for  Divorce  and  Matrimonial  Causes  (w-). 

§  1397.  The  rules  on  the  subject  of  viva  voce  testimony,  and  affi- 
davit evidence,  which  prevail  in  the  county  courts,  are  also  substan- 
tially the  same  as  those  recognised  in  the  Supreme  Court,  though 
expressed  in  difierent  language.  Order  XVIII.  of  the  County  Court 
Eules,  provides,  by  Eule  1,  that  "  except  where  otherwise  provided 
by  these  Eules,  the  evidence  of  witnesses  shall  be  taken  orally  on 
oath,  and  where  by  these  Eules  evidence  is  required  or  permitted  to 
be  taken  by  affidavit,  such  evidence  shall  nevertheless  be  taken  orally 
on  oath,  if  the  court,  on  any  application  before  or  at  the  trial  or  hear- 
ing, so  directs."  Eule  2  provides,  that  "  the  judge  may  at  any  time; 
for  sufficient  reason  order  that  any  particular  fact  or  facts  may  be 

(i)    Id.,  E.  5.     Eddowes  v.  Argentine  Land  Co.,  (1890)  59  L.  J.  Ch.  392. 

(k)  Ex  parte  Johnson,  Be  Chapman,  (1884)  26  Ch.  D.  338;  53  L.  J.  Ch.  762; 
Cheney  v.  Gourtois,  (1863)  18  C.  B.  (N.S.)  684;  32  L.  J.  C.  P.  116;  134  E.  E.  681. 

(I)   Ord.  XXXVn.,  E.  24. 

(m)Bkptcy.  Eules,  EE.  49—60. 

(n)  Eules  in  Div.  &  Mat.  Causes,  EE.  138—146,  188.  See  also  EE.  51—55,  and 
Williams  v.  Williams,  [1916]  P.  130;  85  L.  J.  P.  137. 
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proved  by  affidavit,  or  that  the  affidavit  of  any  witness  may  be  read  at 
the  trial  or  hearing,  on  such  conditions  as  he  may  think  reasonable,  or 
that  any  witness  whose  attendance  in  court  ought  for  some  sufficient 
cause  to  be  dispensed  with  be  examined  by  interrogatories  or  other- 
wise before  an  examiner;  provided  that,  where  it  appears  to  the  judge 
that  the  other  party  bona  fide  desires  the  production  of  a  witness  for 
cross-examination,  and  that  such  witness  can  be  produced,  an  order 
shall  not  be  made  authorising  the  evidence  of  such  witness  to  be  given 
by  affidavit.  Eule  11  then  provides,  that,  "  where  a  party  desires  to 
use  at  the  trial  an  affidavit  by  any  particular  witness,  or  an  affidavit  as 
to  particular  facts,  as  to  which  no  order  has  been  made  under  Rule  2  of 
this  Order,  he  may,  not  less  than  four  clear  days  before  the  trial,  give 
a  notice,  with  a  copy  of  such  affidavit  annexed,  to  the  party  against 
whom  such  affidavit  is  to  be  used;  and  unless  such  last-mentioned 
party  shall  two  clear  days  at  least  before  the  trial,  give  notice  to  the 
other  party  that  he  objects  to  the  use  of  such  affidavit,  he  shall  be 
taken  to  have  consented  to  the  use  thereof,  unless  the  judge  other- 
wise orders;  and  the  judge  may  make  such  order  as  he  may  think  fit 
as  to  the  costs  of  or  incidental  to  any  such  objection  (o). 

§  1398.  Besides  the  Supreme  Courts,  whether  for  England  or 
Ireland,  and  the  County  Courts,  the  Legislature  has  conferred  on 
many  other  tribunals  (p)  power  to  examine  witnesses  viva  voce,  when- 
ever such  a  course  shall  be  deemed  desirable. 

§  1399.  Passing  on  now  to  the  cases  in  which  viva  voce  evidence 
is  required  to  be  given,  it  becomes  necessary  to  consider  the  manner 
in  which  witnesses  ought  to  be  examined.  This  subject  lies  chiefly 
in  the  discretion  of  the  judge  before  whom  the  action  is  tried  (q), 
being  from  its  very  nature  susceptible  of  but  few  positive  rules  (r). 
The  great  object  is  to  elicit  the  truth;  but  the  character,  intelligence, 
courage,  interest,  bias,  memory,  and  other  circumstances  of  witnesses 
are  so  various,  as  to  require  almost  equal  variety  in  the  mode  of 
interrogation,  and  the  degree  of  its  intensity,  to  attain  that  end. 

(o)  See  further  as  to  the  Form  and  other  requisites  of  affidavits  when  used  m 
the  County  Courts,  KE.  1—14  of  Order  XIX. 

(p)  See  as  to  the  Jud.  Gomm.  of  the  Privy  Council,  3  &  4  W.  4,  c.  41,  s.  7;  as  to 
the  Eccles.  Cts.  17  &  18  V.  c.  47;  as  to  the  Ct.  of  Adm.  for  Irel.,  30  &  31  V.  u.  114, 
s.  50;  and  as  to  the  Cts.  of  Bankruptcy  in  England,  4  &  5  G.  5,  c.  109  (5);  and  in 
Irel.,  20  &  21  V.  c.  60,  s.  369. 

(3)  Bastin  v.  Carew,  (1824)  Ry.  &  M.  127,  per  Abbott,  0.  J. 

(r)  When  a  foreigner  ignorant  of  the  English  language  is  on  trial  on  indictment 
for  a  criminal  offence,  and  is  not  defended  by  counsel,  the  evidence  given  at  the  trial 
must  be  translated  to  him,  and  compliance  with  this  rule  cannot  be  waived  by  the 
prisoner.  If  he  is  defended  by  counsel  the  judge  may  dispense  with  the  translation, 
if  the  prisoner  or  his  counsel  desire  it,  and  the  judge  is  of  opinion  that  the  prisoner 
substantially  understands  the  nature  of  the  evidence  which  is  going  to  be  given  : 
B.  V.  Lee  Run,  [1916]  1  K.  B.  337 ;  85  L.  J.  K.  B.  516. 
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WITNESSES  ORDERED  OUT  OF  COURT.         [§  1400. 

§  1400  (s).  If  the  judge  deems  it  essential  to  the  discovery  of 
truth,  that  the  witnesses  should  be  examined  out  of  the  hearing  of 
each  other,  he  will  order  them  all  on  both  sides  to  withdraw,  excepting 
the  one  under  examination  (t);  and  this  order,  upon  the  motion  of 
either  party  at  any  period  of  the  trial  (w),  is  rarely  withheld,  though 
it  cannot  be  demanded  of  strict  right  (v).  The  parties  themselves 
will  not  usually  be  included  in  the  order  to  withdraw,  and  indeed  it  is 
doubtful  if  they  can  be  (x) :  in  a  modern  case,  however  (y),  it  has 
been  held  that  parties  may  be  ordered  out  of  court  during  the  taking 
of  the  evidence,  on  the  ground  that  the  old  rule  as  to  not  excluding 
parties  originated  when  parties  were  considered  incompetent  as  wit- 
nesses. This  decision  has  not  been  expressly  overruled;  but  the  in- 
variable practice  has  been,  and  is,  to  allow  parties  to  be  present  in 
court  throughout  the  trial,  and  it  is  submitted  that  the  decision  would 
not  be  followed.  A  party  who  has  not  instructed  counsel  would  not 
be  in  a  position  to  conduct  his  case,  if  he  were  liable  to  be  excluded 
from  the  court.  It  is  clear  that  a  commissioner  or  special  examiner 
must,  by  the  express  term  of  Eule  11  of  Order  XXXVII.  allow  parties 
to  be  present  throughout  the  examination  if  they  wish  to  be  present, 
notwithstanding  the  fact  that  they  are  witnesses.  It  has,  however, 
been  held  that  the  prosecutor  in  a  criminal  proceeding,  in  which  it  is 
proposed  to  examine  him  as  a  witness,  may  be  ordered  out  of  court  (z). 
Where  a  solicitor  in  the  cause  is  about  to  give  testimony,  an  excep- 
tion is  usually  allowed  in  his  favour,  upon  a  statement  being  made 
by  counsel,  that  his  personal  attendance  in  court  is  necessary  (a).  So, 
medical  or  other  professional  witnesses,  who  are  summoned  to  give 
scientific  opinions  upon  the  circumstances  of  the  case,  as  established 


(s)  Gr.  Ev.  432,  in  part. 

(t)  This  order  may,  it  seems,  be  made  by  an  examiner.  See  In  re  West  of 
Canada  Oil  Land  A  Works  Co.,  (1877)  6  Ch.  D.  109;  46  L.  J.  Ch.  684. 

(«)  Southey  v.  Nash,  (1837)  7  C.  &  P.  632;  48  E.  B.  843. 

(o)  In  Southey  v.  Nash,  (1887)  7  C.  &  P.  632,  Alderson,  B.,  is  reported  to  have 
held,  that  either  party  had  a  right  to  require  that  the  unexamined  witnesses  should 
be  out  of  court;  but  this  ruling  would  seem  not  to  be  law,  even  in  civil  cases,  see 
Selfe  V.  Isaacson,  (1858)  1  P.  &  B.  194;  and  the  contrary  has  repeatedly  been  held  in 
criminal  trials,  see  R.  v.  Cook,  (1696)  13  How.  St.  Tr.  348;  R.  v.  Vaughan,  (1696) 
id.  494;  R.  v.  Ooodere,  (1741)  17  id.  1015.  In  R.  v.  Murphy,  (1837)  8  C.  &  P.  307, 
Coleridge,  J.,  observed,  that  it  was  almost  a  matter  of  right  for  the  opposite  party 
to  have  a  witness  out  of  court,  while  any  legal  argument  was  going  on  respecting 
his  evidence.  A  witness  will  not  be  ordered  out  of  court  during  the  reading  of  evi- 
dence on  affidavit  :  Penniman  v.  Hall,   (1875)  24  W.  E.  245. 

(x)  In  Charnock  v.  Devings,  (1853)  3  Car.  &  K.  378,  Talfourd,  J.,  is  reported  to 
have  held  that  he  had  no  power  to  order  the  parties  to  leave  the  court  so  long  as  they 
behaved  with  propriety.  See,  also,  Selfe  v.  Isaacson,  supra.  Sed  qu.  as  to  this 
ruling. 

iy)  Outram  v.  Outram,  (1877)  W.  N.  75. 

(z)  R.  V.  Newman,  (1852)  3  Car.  &  K.  260;  22  L.  J.  Q.  B.  156. 

(a)  Everett  v.  Lowdham,  (1831)  4  C.  &  P.  91;  Pomeroy  v.  Baddeley,  (1826) 
By.  &  M.  430.  But  a  special  application  must  be  made  to  except  him,  B.  v.  Webb, 
(1819)  By.  &  M.  431,  n. 
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by  other  testimony,  will  be  permitted  to  remain  in  court,  until  this 
particular  class  of  evidence  commences;  but  then,  like  ordinary  wit- 
nesses, they  will  have  to  withdraw,  and  to  come  in  one  by  one  so 
as  to  undergo  a  separate  examination  (b). 

§  1401  (c).  If  a  witness  remains  in  court  in  contravention  of  an 
order  to  withdraw,  he  renders  himself  liable  to  fine  and  imprison- 
ment for  the  contempt  (d) ;  and,  at  one  time,  it  was  considered  that 
the  judge,  in  the  exercise  of  his  discretion,  might  even  exclude  his 
testimony  (e).  But  it  seems  to  be  now  settled,  that  the  judge  has  no 
right  to  reject  the  witness  on  this  ground,  however  much  his  wilful 
disobedience  of  the  order  may  lessen  the  value  of  his  evidence  (/). 
In  revenue  cases,  indeed,  as  tried  on  the  Eevenue  side  of  the  King's 
Bench  Division,  a  stricter  rule  is  said  to  prevail;  and  in  order  to  pre- 
vent any  imputation  of  unfairness  in  these  proceedings  between  the 
Crown  and  the  subject,  the  testimony  of  any  witness  who  has  re- 
mained in  court,  whether  contumaciously  or  not,  after  an  order  to 
withdraw,  has  hitherto  been  inflexibly  rejected  (g).  This  rule  docs 
not  prevail  in  Ireland,  at  least  in  all  its  strictness  (h) ;  and  as  it  may 
well  be  doubted  whether  the  rule  in  itself  is  calculated  to  effect  its 
object,  perhaps,  at  the  present  day,  it  would  not  be  rigidly  enforced, 
even  in  England. 

§  1402.  The  practice  of  ordering  witnesses  out  of  court  may  be 
traced  to  a  remote  antiquity,  it  being  noticed  with  approbation  by 
Fortescue  in  his  work  De  Laudibus  Legum  AnglisB  (?) ;  and  no  man 
who  has  reflected  upon  the  nature  of  evidence,  or  even  read  the 
quaint  story  of  Susannah  narrated  in  the  Apocrypha  (k),  but  must 
acknowledge  the  utility  of  such  a  course,  as  an  admirable  means-  of 

(b)  See  Alison,.  Pract.  Cr.  L.  489,  542—545;  Tait,  Ev.  420. 

(c)  Gr.  Ev.  §  432,  in  part. 

(d)  Chandler  v.  Home,  (1842)  2  M.  &  Bob.  423;  62  E.  E.  819. 

(e)  Parker  v.  M'  William,  (1830)  6  Bing.  683 ;  Thomas  v.  David,  (1836)  7  C.  &  F 
350;  48  E.  R.  794;  B.  v.  Colley,  (1827)  M.  &  M.  329;  Beamon  v.  Ellice,  (1831)  4  C. 
&  P.  585;  R.  V.  Wylde,  (1834)  6  C.  &  P.  380;  R.  v.  Lavin,  (1843)  Ir.  Cir.  E.  813. 

(/)  Chandler  v.  Home,  supra,  per  Brskine,  J.,  who  stated  that  it  was  so  settled 
by  all  the  judges.  See,  also,  Cook  v.  Nethercote,  (1835)  6  C.  &  P.  743;  40  R.  E.  855; 
Doe  V.  Cox,  (1790)  id.  in  n. ;  40  R.  E.  857  n. ;  Cobbett  v.  Hudson,  (1852)  22  L.  J. 
Q.  B.  13;  1  B.  &  B.  14;  93  R.  R.  1. 

(3)  Att.-Gen.  v.  Bulpit,  (1821)  9  Price,  4;  23  R.  E.  637;  Parker  Y.  M' William, 
supra',  Thomas  v.  David,  supra. 

(h)  Att.-Gen.  v.  Sullivan,  (1842)  1  Arm.  M.  &  0.  294,  per  Brady,  C.  B. 

(j)  His  words  are,  "  Et  si  necessitaa  exegerit,  dividantur  testes  hujusmodi,  donee 
ipsi  deposuerint  quicquid  velint,  ita  quod  dictum  unius  non  docebit  aut  conoitabit 
eorura  alium  ad  consimiliter  testificandum."  C.  26.  See,  also,  Williams  v.  Hulie, 
(1663)  1  Sid.  131. 

(fc)  Where  Daniel  detected  the  perjury  of  the  two  old  judges,  who,  as  eye-wit- 
nesses, had  accused  the  wife  of  Joacim  of  adultery;  but  who,  on  being  examined  apart, 
differed  as  to  the  place  where  the  crime  was  committed,  the  one  swearing  it  was 
under  a  mastick  tree,  the  other  under  a  holm  tree. 
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WITNESS  REFUSING  TO  BE   SWORN  OR  TO  TESTIFY.       [§§    1402 — 1403. 

detecting  conspiracy  and  falsehood.  In  order,  however,  to  render 
the  practice  duly  efficient,  it  is  not  enough  to  order  the  witnesses 
simply  to  withdraw  out  of  hearing,  but  means  should  be  afforded 
for  keeping  them  in  some  separate  room,  until  they  are  called  for; 
so  that  they  might  lose  the  opportunity,  not  only  of  listening  to  the 
examination  of  those  who  preceded  them,  but,  what  is  of  equal  im- 
portance, of  conversing  with  them  afterwards.  In  Scotland  (I),  all 
the  witnesses  on  either  side  are  usually  shut  up  in  an  apartment  by 
themselves,  whence  they  are  successively  and  separately  called  into 
court  to  be  examined  (m);  and  the  system  of  separate  examination 
also  prevails  theoretically,  if  not  practically,  in  both  Houses  of 
Parliament  (n). 

§  1403.  When  the  competency  of  a  witness,  if  objected  to,  is 
settled,  he  is  first  duly  sworn  in  the  cause  by  the  crier  (o)  or  other 
officer  of  the  court.  If  he  decline  either  to  take  the  proper  oath  (p), 
or  to  make  the  proper  affirmation,  or  if,  after  having  been  sworn,  he 
refuse  to  give  evidence,  or  to  answer  any  question  which  the  court 
holds  that  he  is  bound  by  law  to  answer,  he  is  guilty  of  contempt, 
and  may  be  punished  accordingly.  When  such  an  offence  is  com- 
mitted before  any  Division  of  the  High  Court  (q),  the  refractory  wit- 
ness may  be  punished  instanter  by  fine  and  imprisonment ;  nor  is  it 
necessary  that  the  cause  of  commitment  should  be  set  out  at  length 
in  the  warrant '(r).  When  a  witness  is  guilty  of  a  similar  contempt 
before  an  inferior  tribunal,  the  mode  of  dealing  with  him  will  in  general 
depend  upon  the  statutable  powers  with  which  the  particular  court 

(!)  It  was  formerly  the  law  of  Scotland,  that  if  a  witness  was  objected  to  as 
having  remained  in  court  without  permission,  his  evidence  could  not  be  heard,  but 
the  Act  of  3  &  4  V.  c.  59,  §  3,  enacts,  that  "  in  any  trial  before  any  judge  of  the 
court  of  session  or  court  of  justiciary,  or  before  any  sheriff  or  steward  of  Scotland, 
it  shall  not  be  imperative  on  the  court  to  reject  any  witness  against  whom  it  is 
objected  that  he  or  she  has,  without  the  permission  of  the  court,  and  without  the 
consent  of  the  party  objecting,  been  present  in  court  during  all  or  any  part  of  the 
proceedings;  but  it  shall  be  competent  for  the  court,  in  its  discretion,  to  admit  the 
witness,  where  it  shall  appear  to  the  court  that  the  presence  of  the  witness  was  not 
the  consequence  of  culpable  negligence  or  criminal  intent,  and  that  the  witness  has 
not  been  unduly  instructed  or  influenced  by  what  took  place  during  his  or  her  pres- 
ence, or  that  injustice  will  not  be  done  by  his  or  her  examination." 

(m)  Alison,  Pract.  of  Cr.  L.,  542—545;  Tait,  Ev.  420;  2  Hume,  Com.  189; 
19  How.  St.  Tr.  331,  u. 

(n)  Taylor  v.  Lawson,  (1828)  3  C.  &  P.  543,  per  Best,  C.  J. 

(o)  R.  V.  Tew,  (1855)  Dears,  429. 

(p)  If  in  an  administration  suit  an  accounting  party  be  subpcenaed  for  exami- 
nation, he  cannot  refuse  to  be  sworn  on  the  ground  that  he  has  not  received  sufficient 
notice  of  the  points  on  which  he  is  to  be  examined,  but  after  being  sworn  he  may,  - 
according  to  what  would  seem  to  be  an  absurd  rule, — object  to  answer  for  that  reason. 
Meyrick  v.  James,  (1877)  46  L.  J.  Ch.  38.     See  E.  S.  C,  Ord.  XXXIII.,  E.  5. 

iq)  See  Ex  parte  Fernandez,  (1861)  10  C.  B.  (N.S.)  3;  30  L.  J.  C.  P.  321;  128 
■   E.  E.  575;  Ex  parte  Clement,  (1822)  11  Price,  68,  85;  23  E.  E.  260. 

(r)  Ex  parte  Fernandez,  supra.  There  the  witness  was  fined  jESOO,  and  sen- 
tenced to  six  months'  imprisonment. 
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§§    1403 — 1404.]  EXAMINATION    IN    CHIEF — LEADING    QUESTIONS. 

is  clothed  (s);  but  in  all  cases  a  refusal  to  discharge  the  duties  of  a^ 
witness  is  regarded  in  the  light  of  a  grave  offence,  as  having  a  tendency 
to  obstruct  the  course  of  public  justice. 

§  1404.  As  soon  as  the  witness  has  been  duly  sworn,  it  is  the 
province  of  the  party  by  whom  he  is  produced  to  examine  him  (t). 
This  is  called  his  direct  examination,  or  his  examination  in  chief; 
and  in  this  examination,  leading  questions, — that  is,  questions  which 
suggest  to  the  witness  the  answer  desired  (u),  or  which,  embodying  a 
material  fact,  admit  of  a  conclusive  answer  by  a  simple  negative  or 
affirmative  (v), — are  not,  in  general,  allowed  to  be  put  {x).  Still, 
this  rule  must  be  understood  in  a  reasonable  sense;  for  if  it  were  not 
allowed  to  approach  the  points  at  issue  by  such  questions,  the  exam- 
ination would  be  most  inconveniently  protracted.  To  abridge  the 
proceedings,  and  bring  the  witness  as  soon  as  possible  to  the  material 
points  on  which  he  is  to  speak,  the  counsel  may  lead  him  on  to  that* 
length,  and  may  recapitulate  to  him  the  acknowledged  facts  of  the 
case,  which  have  been  already  established.  The  rule,  therefore,  is 
not  applied  to  the  part  of  the  examination  (y),  which  is  merely  intro- 
ductory of  that  which  is  material.  With  respect  even  to  material 
points,  the  judge,  in  his  discretion,  will  sometimes  allow  leading  ques- 
tions to  be  put  in  a  direct  examination ;  as,  for  instance,  where  the 
witness,  by  his  conduct  in  the  box,  obviously  appears  to  be  hostile 
to  the  party  producing  him,  or  interested  for  the  other  party,  or 
unwilling  to  give  evidence  (z),  or  where  special  circumstances  render 

(s)  See  as  to  the  County  Courts,  61  &  52  V.  c.  43,  s.  Ill,  which  enables  the  judge 
to  impose  a  fine  not  exceeding  =610  on  the  witness. 

(t)  Formerly  in  the  Scotch  courts,  as  6oon  as  a  witness  was.  sworn,  it  was  neces- 
sary for  the  judge  to  examine  him  in  initialihus,  that  is,  to  ask  him  whether  he  had 
been  instructed  what  to  say,  or  had  received  or  had  been  promised  any  good  deed  for 
what  he  was  to  say,  or  whether  he  bore  any  ill-will  to  the  adverse  party,  or  had  any 
interest  in  the  cause,  or  concern  in  conducting  it;  together  with  his  age,  and  whether 
he  was  married  or  not,  and  the  degree  of  his  relationship  to  the  party  adducing  him, 
Tait,  Bv.  424;  but  now  this  course  is  no  longer  necessary,  though  it  is  still  competent 
for  the  judge,  or  for  the  party  against  whom  the  witness  shall  be  called,  to  examine 
him  in  initialibus ,  as  heretofore,  3  &  4  V.  c.  59,  s.  2. 

(u)  1  St.  Ev.  169;  2  Ph.  Ev.  401;  Alison,  Pract.  of  Cr.  L.  545;  Tait  Bv.  427  r 
24  How.  St.  Tr.  659,  660,  u. 

(v)  Nicholls  V.  Dowding,  (1815)  1  Stark.  81;  18  E.  E.  746,  per  Ld.  EUenborough. 

(x)  Bor  an  early  instance,  see  B.  v.  Rosewell,  (1684)  10  How.  St.  Tr.  190;  as  *o 
what  will  be  regarded  as  leading  interrogatories,  see  Gregory  v.  Marychurch,  (1850> 
12  Beav.  398;  19  L.  J.  Oh.  77;  Lincoln  v.  Wright,  (1841)  4  Beav.  166;  55  E.  E.  182. 
See  Greenleat  on  Evidence  (15th  ed.),  p.  569. 

iy)  Nicholls  v.  Dowding,  supra. 

(z)  Price  v.  Manning,  (1889)  42  Ch.  D.  372;  58  L.  J.  Ch.  649;  R.  v.  Chapman, 
(1838)  8  C.  &  P.  559;  R.  v.  Ball,  (1837)  id.  745;  R.  v.  Murphy,  (1887)  id.  306—808; 
Clarke  v.  Saffery,  (1824)  Ey.  &  M.  126;  27  E.  E.  736;  Parkin  v.  Moon,  (1836)  7  C.  & 
P.  409,  per  Alderson,  B.  See,  also,  17  &  18  V.  c.  125,  s.  22,  post,  §  1426.  The  mere 
fact  that  the  interest  of  the  witness  is  necessarily  adverse  to  that  of  the  party  calling 
him  does  not,  in  England,  make  such  a  course  a  matter  of  right  :  Price  v.  Manning, 
supra;  disapproving  Clarke  v.  Saffery,  supra. 
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the  witness  rather  the  witness  of  the  court  than  of  the  party  (a). 
Where  a  Htigant  is  called  as  a  witness  by  the  opposite  party  the  latter 
is  not  entitled  as  a  matter  of  right  to  cross-examine  him  as  a  hostile 
witness  (b).  Questions  which  assume  facts  to  have  been  proved  which 
have  not  been  proved,  or  that  particular  answers  have  been  given 
which  have  not  been  given  (c),  will  not  at  any  time  be  permitted. 
Beading  over  the  evidence  given  on  a  former  occasion  is  a  form  of 
putting  a  leading  question  which  is  permissible  in  certain  cases  (d). 

§  1405.  Again,  a  witness  will  occasionally  be  allowed  to  be  led, 
where  an  omission  in  his  testimony  is  evidently  caused  by  want  of 
recollection,  which  a  suggestion  may  assist.  Thus,  when  a  witness 
stated  that  he  could  not  recollect  the  names  of  the  members  of  a 
firm,  so  as  to  repeat  them  without  suggestion,  but  thought  that  he 
might  possibly  recognise  them  if  suggested,  this  was  permitted  to 
be  done  (e).  So,  for  the  purpose  of  identification,  the  witness  may 
be  directed  to  look  at  a  particular  person,  and  say  whether  he  is  the 
man  (/).  So  (g),  where,  from  the  nature  of  the  case,  the  mind  of  the 
witness  cannot  be  directed  to  the  subject  of  inquiry  without  a  parti- 
cular specification  of  it;  as,  where  he  is  called  to  contradict  another 
respecting  the  contents  of  a  lost  letter,  and  cannot,  off-hand,  recollect 
all  its  contents,  the  particular  passage  may  be  suggested  to  him,  at 
least  after  his  unaided  memory  has  been  exhausted  (h).  So,  where 
a  witness  is  called  to  contradict  another,  who  has  denied  having  used 
certain  expressions,  counsel  are  sometimes  permitted  to  ask,  whether 
the  particular  words  denied  were  not  in  fact  uttered  by  the  former 
witness  (i);  but  this  rule  seems  only  to  apply  to  such  expressions  as, 
in  themselves  are  not  evidence  in  the  cause;  the  object  of  relaxing 
the  general  rule  being  simply  to  exclude  the  other  parts  of  the  con- 
versation, which  would  not  be  admissible  (fe).  Again,  the  court  will 
sometimes  allow  a  pointed  or  leading  question  to  be  put  to  a  witness 
of  tender  years,  whose  attention  cannot  otherwise  be  called  to  the 
matter  under  investigation  (I) ;  and  indeed,  it  must  always  he  remem- 
bered, that  the  judge  has  a  discretionary  power, — not  controllable  by 


(a)  Bowman  v.  Bowman,  (1843)  2  M.  &  Bob.  501,  per  Cresswell,  J. 

(b)  Price  V.  Manning,  supra. 

(c)  See  Hill  v.  Coombe,  (1818)  cited  1  St.  Bv.  188  (n) ;  Handley  v.  Ward,  (1818) 
cited  1  St.  Ev.  188  (n). 

(d)  Ex  parte  Bottomley,  [1909]  2  K.  B.  14,  at  p.  21;  78  L.  J.  K.  B.  547. 
(c)  Acerro  v.  Petroni,  (1815)  1  Stark.  100. 

(/)    R.  V.   Watson,  (1817)  32  How.  St.  Tr.  74;  R.  v.  Berenger,  (1817)  2  Stark. 
129,  n. 

(3)  Gr.  Ev.  §  436,  in  part. 

(h)  Courteen  v.  Touse,  (1807)  1  Camp.  43;  10  E.  R.  627. 

(j)    Edmonds  v.  Walter,  (1820)  3  Stark.  8. 

(fc)  Hallett  V.  Gousens,  (1839)  2  M.  &  Bob.  238. 

(!)    Moody  V.  Rowell,   (1835)  17  Pick.  498   (Am.). 
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§§    1405 — 1407.]  REFRESHING   MEMORY    BY    WITNESS. 

the  Court  of  Appeal  (m),— of  relaxing  the  general  rule,  whenever,  and 
under  whatever  circumstances,  and  to  whatever  extent,  he  may  think 
fit,  though  the  power  should  only  be  exercised  so  far  as  the  purposes 
of  justice  plainly  require  {n). 

§  1406  (o).  Though  a  witnesis  can  testify  only  to  such  facts  as  are 
within  his  own  knowledge  and  recollection,  he  is  sometimes  permitted 
to  refresh  and  assist  his  memory,  by  the  use  of  a  written  instrument, 
memorandum,  or  entry  in  a  book  (p).  But  this  course, — except  in 
the  case  of  scientific  witnesses  referring  to  professional  books  as  the 
foundation  of  their  opinions  (q), — can  only  be  adopted  where  the 
writing  has  been  made,  or  its  accuracy  recognised,  at  the  time  of  the 
fact  in  question,  or,  at  furthest,  so  recently  afterwards,  as  to  render 
it  probable  that  the  memory  of  the  witness  had  not  then  become 
defective  (r).  In  one  Scotch  case,  the  majority  of  the  court  would 
not  allow  a  witness  to  consult  notes,  which  he  had  prepared  some 
weeks  after  the  transaction  had  occurred,  and  when  he  had  reason 
to  believe  that  he  should  be  called  to  give  evidence  (s).  And,  in 
another  case,  the  witness  was  not  permitted  to  refresh  his  memory 
with  the  copy  of  a  paper  taken  by  himself  six  months  after  he  made 
the  original,  though  the  original  was  proved  to  have  become  illegible; 
the  learned  judge  saying,  that  the  witness  could  only  look  at  the 
original  memorandum  made  near  the  time  (<). 

§  1407.  In  all  cases  of  this  kind  the  practice  must  be  governed 
by  the  peculiar  circumstances ;  but,  perhaps,  if  the  witness  will  swear 

(m)  See  Lawdon  v.  Lawdon,  (1855)  5  Ir.  C.  L.  E.  27. 

(n)  OUsen  v.  Terrers,  (1874)  L.  E.  10  Ch.  127;  44  L.  J.  Ch.  155;  Moody  v. 
Rowell,  supra. 

(a)  Gr.  Ev.  §§  436,  438,  in  part. 

(p)  The  law  on  this  subject  is  thus  laid  down  in  the  N.  York  Civ.  Code,  §  1843  : 
— "  A  witness  is  allowed  to  refresh  his  memory  respecting  a  fact,  by  anything  written 
by  himself,  or  under  his  direction,  at  the  time  when  the  fact  occurred  or  immedi- 
ately thereafter,  or  at  any  other  time  when  the  fact  was  fresh  in  his  memory,  and 
he  knew  that  the  same  was  correctly  stated  in  the  writing.  But  in  such  case  the 
writing  must  be  produced,  and  may  be  seen  by  the  adverse  party,  who  may,  if  he 
choose,  cross-examine  the  witness  upon  it,  and  may  read  it  to  the  jury.  So  also  a 
witness  may  testify  from  such  writing,  though  he  retain  no  recollection  of  the  parti- 
cular facts;  but  such  evidence  must  be  received  with  caution."  Section  159  of  the 
Ind.  Ev.  Act,  1872,  is  as  follows  : — "  A  witness  may,  while  under  examination, 
refresh  his  memory  by  referring  to  any  writing  made  by  himself  at  the  time  of  the 
transaction  concerning  which  he  is  questioned,  or  so  soon  afterwards  that  the  court 
considers  it  likely  that  the  transaction  was  at  that  time  fresh  in  his  memory.  The 
witness  may  also  refer  to  any  such  writing  made  by  any  other  person,  and  read  by 
the  witness  within  the  time  aforesaid,  if  when  he  read  it  he  knew  it  to  be  correct.'' 

(g)  As  to  this  practice,  see  post,  §§  1422,  1423. 

(r)  B.  V.  Home  Tooke,  (1794)  cited  25  How.  St.  Tr.  936;  Burrough  v.  Martin, 
(1809)  2  Camp.  112;  Smith  v.  Morgan,  (1839)  2  M.  &  Eob.  257;  Wood  v  Cooper, 
(1845)  1  Car.  &  K.  645. 

(s)  R.  V.  Sir  A.  Gordon  Kinloch,  (1795)  25  How.  St.  Tr.  934—937. 

(t)  Jones  V.  Stroud,  (1825)  2  C.  &  P.  196;  31  E.  E.  660. 
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positively,  that  the  notes,  though  made  ex  post,  facto,  were  taken 
down  at  a  time  when  he  had  a  distinct  recollection  of  the  facts  there 
narrated,  he  will  in  general  be  allowed  to  use  them,  though  they  were 
drawn  up  a  considerable  time  after  the  transactions  had  occurred  (u). 
If,  however,  the  memoranda  were  prepared  subsequently  to  the  event 
at  the  instance  of  the  party  calling  the  witness,  or  of  his  solicitor, 
they  can  in  no  case  be  permitted  to  be  used,  for  otherwise  a  door  might 
be  opened  to  the  grossest  fraud.  Therefore,  where  a  witness  had 
drawn  up  a  paper  for  the  party  calling  him,  after  the  cause  was  selj 
down  for  trial,  though  eighteen  months  before  the  trial  was  actually 
heard,  the  court  would  not  allow  him  to  refer  to  it  (w).  And  where  a 
witness  had  herself  noted  down  the  transactions  as  they  occurred, 
but  had  requested  the  solicitor  for  the  party  she  supported  to  digest 
her  notes  into  the  form  of  minutes,  which  she  had  afterwards  revised 
and  transcribed,  Lord  Chancellor  Hardwicke  suppressed  her  deposi- 
tion, she  having  had  recourse  to  these  minutes  for  the  purpose  of 
refreshing  her  memory  (x). 

§  1408.  Whether  the  witness  can  refresh  his  memory   by  refer- 
ring to  a  mere   copy  of  his  original  memorandum  is   a  question   of 
some  difficulty  and  doubt  (y).     In  several  cases  he  has  been  allowed 
to  do  so,  where,  having  looked  at  the  copy,  he  was  enabled  to  sweau 
positively  to  the  facts  from  his  own  recollection  {z);  but  here  it  must., 
be  presumed,  though  some  of  the  reports,  are  silent  on  the  subject^ 
that  the  copy  was  made  from  the  notes  of  the   witness,   either  by- 
himself,   or  by  some   person  in  his  presence,   or  at  least  in  such   a, 
manner  as  to  enable  the  witness  to  swear  to  its  accuracy  (ft).     Even 
then,   it  may  be  questionable  whether  the  copy  should  be  used,   sa 
long  as   the   original   is   in  existence,    and   its   absence   unexplained; 
for  there  is  much  weight  in  the  remark  of  Mr.  Justice  Patteson,  that 
the   rule   requiring   the   production   of   the    best   evidence   is   equally 
applicable,  whether  a  paper  be  produced  as  evidence  in  itself,  or  be, 
merely  used  to  refresh  the  memory  (h). 

(«)  B.  v   Sir  A    Gordon  Kinloch,  supra;  Wood  v.  Cooper,  supra. 

(v)  Steinkeller  v.  New*m,  (1838)  9  G.  &  P.  315 ;  9  L.  J.  C.  P.  262.. 

{x)  Anon.,  (1753)  1  Lew  101,  cited  by  Ld.  Kenyon  in  Doe  v.  Perkins,  (1790) 
3  T.  E.  752-754.  See  Sayer  V.-  Wagstaff,  (1842)  5  Beav.  462;  13  L.  J.  Ch.  161; 
14  L.  J.  Ch.  116 ;  59  B.  E.  546. 

(y)  The  law  on  this  subject  is  thu'*  ^^^^  ^°^°  ™  section  159  of  the  Indian  Evid. 
Act  of  1872  :— "Whenever  a  witness  n'^^y  refresh  his  memory  by  reference  to  any 
document,  he  may,  with  the  permission  o*  *^  '=°°=^'  ""^^^^  *°  ^  '^'^^  °^  ^"''^  ''°'^"" 
ment  :  provided  the  court  be  satisfied  that  th'*!"®  ^^  sufficient  reason  for  the  non-pro- 
duction of  the  original." 

{z)  Tanner  v.  Taylor,  (1756)  cited  per  Bulle?^'  J-  ^l  ^°'  ^J  ^''^'''':  ^1^"^°} 
3  T.  E.  754,  as  decided  by  Legge,  B.  ;  Anon.,  (1827 i^*  P«  ^ayley,  J.,  1  Lewm  C^  C 
101;  Duoh.  of  Kingston's  CaJ  (1776)  20  How.  St.  >  6^9  ^  «•  ^-  ^"^3'''  ("^^' 
28  How.  St.  Tr.  1367. 

(o)  Ld.  Talbot  V.  Cusack,  (1864)  17  Ir.  C.  L.  E.  213.      .^   ^^    „„    a-,  -a    t>    Ar.(\ 

(b)  Burton  v.  Plummer,  (1834)  2  A.  &  E.  344;  4  L.  J.  .^-  ^-  ^*'.  ^  ^'^  ^r  *&",-,. 
See,  also,  Jones  v.  Stroud,  (1825)  2  C.  &  P.  196 ;  31  E.  E.  660. 
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§  1409.  Be  this  as  it  may,  thus  much  seems  clear,  that  if  the 
copy  be  an  imperfect  extract,  or  be  not  proved  to  be  a  correct  copy, 
or  if  the  witness  have  no  independent  recollection  of  the  facts  narrated 
therein,  the  original  must  be  used  (c). 

§  1410.  Before  a  witness  can  refresh  his  memory  by  looking  at 
memoranda,  it  seems  to  be  further  necessary  that  they  should  have 
been  made,  either  by  the  witness  himself,  or  by  some  person  in  his, 
presence  (d),  or,  at  least,  that  he  should  have  examined  them  while 
the  facts  were  fresh  in  his  memory,  and  should  then  have  known 
that  the  particulars  therein  mentioned  were  correctly  stated  (e).  In 
accordance  with  the  last  part  of  this  rule,  a  witness  has  been  allowed 
to  refer  to  a  log-book,  which,  though  not  written  by  himself,  had, 
from  time  to  time,  and  while  the  occurrences  were  recent,  been 
examined  by  him  (/);  and  the  same  course  has  been  pursued  with 
respect  to  a  workman's  time-book,  which  the  pay-clerk  had  acted 
upon  in  paying  the  weekly  wages  (g).  So,  where  it  has  been  material 
to  prove  the  date  of  an  act  of  bankruptcy,  the  court  has  several 
times  permitted  witnesses  to  refer  to  their  depositions,  taken  shortly 
after  the  bankruptcy,  though  such  depositions  were  of  course  not 
written  by  themselves,  but  merely  signed  by  them  (h).  So,  where  a 
witness  called  on  behalf  of  a  prosecution  makes  a  statement  in  his 
examination  in  chief  inconsistent  with  what  he  has  previously  sworn 

(c)  Doe  V.  Perkins,  (1790)  3  T.  E.  749;  explained  by  Patteson,  J.,  in  B.  v.  St. 
Martin's,  Leicester,  (1834)  2  A.  &  E.  215;  R.  v.  Hedges,  (1767)  28  How.  St.  Tr.  1367; 
Solomons  v.  Campbell,  (1822)  cited  1  St.  Ev.  177,  178,  n.,  per  Abbott,  C.  J.;  Beech 
V.  Jones,  (1848)  5  C.  B.  696;  Alcock  v.  Royal  Exchange  Insurance  Co.,  (1849)  13Q.B. 
292.  The  case  of  Burton  v.  Plummer,  (1834)  2  A.  &  B.  341,  in  no  way  contravenes 
this  rule.  There,  the  plaintiff's  clerk,  being  called  to  prove  the  order  and  delivery  of 
certain  goods,  sought  to  refresh  his  memory  by  some  entries  in  a  ledger.  The  trans- 
actions in  trade  had  been  noted  by  the  clerk  in  a  waste-book  as  they  occurred,  and 
the  plaintiff,  day  by  day,  had  copied  the  entries  into  the  ledger,  each  entry  being  at 
the  time  checked  by  the  clerk.  Under  these  circumstances,  the  court  very  properly 
regarded  the  ledger  as  an  original,  and  allowed  the  witness  to  refresh  his  memory 
thereby,  without  accounting  for  the  absence  of  the  waste-book.  So,  in  Home  v. 
Mackenzie,  (1889)  6  CI.  &  P.  628;  where  a  sui-veyor  was  permitted  to  refresh  his 
memory  by  a  printed  copy  of  a  report  furnished  by  him  to  his  employers,  and  com- 
piled from  his  original  notes,  of  which  it  was  substantially,  though  not  verbally,  a 
transcript,  the  report  seems  to  have  been  treated  in  the  light  of  an  original  document; 
and  although  it  contained  some  marginal  notes,  made  only  two  days  before,  it  was 
still  allowed  to  be  used,  these  notes  consisting  of  mere  calculations,  which  the  witness, 
if  time  were  given  him,  could  repeat  without  their  aid.  See,  also,  Topham  v.  Mac- 
gregor,  (1844)  1  Car.  &  K.  320;  70  E.  E.  797;  where  the  writer  of  an  article  in  a 
newspaper  was  allowed  to  refresh  his  memory 'by  the  paper,  his  MS.  being  proved 
to  be  lost.    See  Ld.  Talbot  v.  Cusack,  (1864)  17  Ir.  C.  L.  E.  213. 

(d)  Duch.  of  Kingston's  Case,  (1776)  20  How.  St.  Tr.  619. 

(e)  See  ante,  §  1406,  note. 

(/)  Burrough  v.  Martin,  (1809)  2  Camp.  112;  11  E.  E.  679;  Anderson  v.  Whalley, 
(1852)  3  Car.  &  K.  54. 

(Sf)  R.  v.  Langton,  (1877)  46  L.  J.  M.  C.  136;  2  Q.  B.  D.  296. 

(h)  Smith  v.  Morgan,  (1839)  2  M.  &  Eob.  267 ;  Wood  v.  Cooper,  (1845)  1  Car.  & 
K.  646;  Vaughan  v.  Martin,  (1796)  1  Esp.  440. 
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before  the  magistrates,  or  the  coroner,  the  counsel  for  the  Crown  may 
show  him  his  deposition,  for  the  purpose  of  refreshing  his  memory, 
and  may  then  repeat  the  question  in  a  leading  form  (i).  Again,  if 
the  witness  has  checked  an  entry  made  by  another  person  (fe) ;  or 
has  actually  seen  money  paid  and  a  receipt  given  (l) ;  or  has  read  a, 
memorandum  to  a  party  who  had  assented  to  its  terms  (m) ;  in  all 
these,  and  the  like  cases,  he  will  be  allowed  to  look  at  the  document 
itself,  for  the  purpose  of  refreshing  his  memory  as  to  the  facts  men- 
tioned therein.  In  one  or  two  cases  a  greater  latitude  is  said  to  have 
prevailed ;  and  witnesses  are  reported  to  have  been  allowed  to  refresh 
their  memories  from  the  brief  notes  of  counsel  taken  at  a  former  trial, 
provided  they  could  afterwards  speak  from  recollection,  and  not  merely 
from  the  notes  (w).  These  cases,  however,  can  scarcely  be  regarded 
as  authorities,  and  are  certainly  opposed  in  spirit  to  a  decision  of 
Lord  Tenterden's  (o),  where  a  witness,  having  denied  on  cross-exam- 
ination that  he  was  ever  sentenced  to  imprisonment,  was  not  per- 
mitted under  the  old  law  to  have  his  memory  refreshed  by  a  copy 
of  his  conviction  (p).  If  the  witness  has  become  blind,  the  paper 
may  be  read  over  to  him,  for  the  purpose  of  exciting  his 
recollection  {q). 

§  1411.  As  a  writing,  used  to  refresh  the  memory,  does  not  thereby 
become  evidence  of  itself  (r),  it  is  not  necessary  that  it  should  even 
be  admissible ;  and  therefore  a  receipt  which  cannot  be  read  for  want 
of  a  stamp,  may  yet  be  referred  to  by  the  witness  in  giving  his  evi- 
dence (s).  Accordingly,  in  an  action  for  money  lent,  an  insufficiently 
stamped  promissory  note,  purporting  to  be  signed  by  the  defendant, 
and  expressed  to  be  given  for  money  lent  was  put  into  defendant's 
hands  by  plaintifis'  counsel  for  the  purpose  of  refreshing  his  memory, 
and  obtaining  from  him  an  admission  of  the  loan,   and  it  was  held 

(t)  R.  V.  Williams,  (1853)  6  Cox,  C.  C.  343;  20  L.  J.  M.  C.  106.  But  counsel 
for  the  defence,  in  cross-examining  a  witness,  may  not  place  his  deposition  in  his 
hand  to  refresh  his  memory  without  putting  it  in  evidence  :  R.  v.  Ford,  (1851)  5  Cox, 
184;  20  Tj.  J.  M.  G.  171: 

(fc)  Burton  v.  Plummer,  supra. 

(I)    Rambert  v.  Cohen,  (1803)  4  Esp.  213;  6  E.  E.  854. 

(m)  Bolton,  Ld.  v.  Tmnlin,  (1836)  5  A.  &  E.  856 ;  6  L.  J.  K.  B.  45 ;  44  K.  E.  612 ; 
Jacob  V.  Lindsay,  (1801)  1  East,  459;  R.  v.  St.  Martin's,  Leicester,  (1834)  2  A.  &  E. 
210. 

in)  Lawes  v.  Reed,  (1835)  2  Lewin  C.  C.  152,  per  Alderson,  B.,  citing  Balme  v. 
Button,  a«  a  similar  case.    See,  also,  Henry  v.  Lee,  (1814)  2  Chit.  124. 

(o)  Meagoe  v,  Simmons,  (1827)  3  0.  &  P.  75. 

(p)  See  now  28  &  29  V.  c.  18,  s.  6,  cited  post,  §  1437. 

iq)  Oatt  V.  Howard,  3  Stark.  E.  3;   Vaughan  v.  Martin,  supra. 

(r)  Alcock  V.  Royal  Exchange  Insurance  Co.,  (1849)  13  Q.  B.  292;  18  L.  J. 
Q.  B.  121 ;  78  R.  E.  364 ;  Payne  v.  Ibbotson,  (1858)  27  L.  J.  Ex.  341 ;  114  E.  E.  1048. 

(s)  Maugham  v.  Hubbard,  (1828)  8  B.  &  C.  14;  6  L,  J.  (O.S.)  K.  B.  229;  32 
E.  E.  328;  Jacob  v.  Lindsay,  supra;  Rambert  v.  Cohen,  supra;  Catt  v.  Howard, 
(1820)  3  Stark.  3 ;  23  E.  E.  751. 
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that  plaintiffs  were  entitled  to  use  the  note  for  that  purpose,  not- 
withstanding the  provision  of  the  Stamp  Act,  1891  (t),  that  "  an 
instrument  not  duly  stamped  shall  not  be  given  in  evidence  or 
available  for  any  purpose  whatever  "  (u).  Neither  is  it  essential  that 
notes  used  by  a  witness,  who  is  called  to  prove  a  conversation,  a 
speech,  or  the  like,  should  contain  a  verbatim  account  of  all  that 
was  uttered.  Thus,  where  it  appeared  that  a  shorthand  writer  had 
taken  a  verbatim  note  of  such  parts  of  an  address  as  he  deemed 
material,  and  was  merely  able  to  swear  to  the  substantial  correctness 
of  the  remainder,  he  was  permitted  to  read  the  whole ;  though  it  was 
strongly  urged  that,  as  by  the  witness's  own  showing  the  note  was 
a  partial  one,  the  fulness  and  consequent  accuracy  of  which  rested 
on  his  private  opinion  of  the  materiality  of  what  was  spoken,  he  was 
not  entitled  to  use  it  at  all,  but  was  bound  to  depend  on  his  memory 
alone  (v). 

§  1412.  In  order  that  a  document  may  be  used  as  the  refresher 
of  memory,  it  is  by  no  means  necessary  that  the  witness,  after  having 
seen  it,  should  have  any  independent  recollection  of  the  facts  men- 
tioned therein,  or  connected  therewith ;  but  it  will  suffice  if  he 
remembers  that  he  has  seen  the  paper  before,  and  that,  when  he 
saw  it,  he  knew  its  contents  to  be  correct;  or  even  if,  entirely  for- 
getting the  circumstances  themselves,  and  the  fact  of  his  having  seen 
the  paper,  he  can  still,  in  consequence  of  recognising  his  signature 
or  writing  upon  it,  vouch  for  the  accuracy  of  the  memorandum,  or 
swear  to  the  particular  fact  in  question.  Thus,  where  an  agent,  who 
had  made  a  parol  lease,  and  entered  a  memorandum  of  the  terms 
in  a  book,  stated  that  he  had  no  memory  of  the  transaction  but  from 
the  book,  though  on  reading  the  entry  he  entertained  no  doubt  that 
the  fact  really  happened,  it  was  held  sufficient  (x) ;  and  a  barrister, 
called  to  prove  that  a  witness  had  materially  varied  his  account  since 
the  last  trial,  has  been  allowed  to  refresh  his  memory  by  the  notes 
on  his  brief,  though  he  had  no  independent  recollection  of  what  took 
place  on  the  former  occasion  (y).  Another  example  (0)  of  this  kind, 
is  where  a  banker's  clerk  is  shown  a  bill  of  exchange,  which  has  his 
own  writing  upon  it,  from  which  he  knows  and  is  able  to  swear  posi- 
tively that  it  has  passed  through  his  hands.  So,  where  a  witness, 
from  seeing  his  own  signature  to  the  attestation  of  a  deed,  says  that 

(t)  54  &  55  V.  c.  39,  s.  14  (4). 

(a)  Birchall  v.  BuUnugh,  [1896]  1  Q.  B.  325 ;  66  L.  J.  Q.  B.  252. 

(c)  R.  V.  O'Gonnell,  (1843)  Arm.  &  T.  165—167. 

(x)  R.  V.  St.  Martin's,  Leicester,  (1834)  2  A.  &  E.  210.  See,  also,  Haig  v. 
Newton,  (1817)  1  Mill.  B.  423;  Sharpe  v.  Bingley,  (1817)  id.  343;  Maugham  V. 
Hubbard,  supra. 

(y)  R.  v.  Guinea,  (1841)  Ir.  Cir.  E.  167,  per  Crampton,  J. 

(z)  Gr.  Ev.  §  437,  in  great  part,  for  seven  lines. 
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he  is  therefore  sure  that  he  saw  the  party  execute  it,  this  is  sufficient 
proof  of  the  execution,  though  he  adds  that  he  has  no  recollection 
of  the  fact  (a). 

§  1413.  In  all  cases  where  documents  are  used  for  the  purpose  of 
refreshing  the  memory  of  a  witness,  it  is  usual  and  reasonable  (b) — 
and  if  the  witness  has  no  independent  recollection  of  the  fact,  it  is 
necessary — that  they  should  be  produced  at  the  trial  (c),  and  that  the 
opposite  counsel  should  have  an  opportunity  of  inspecting  them,  in 
order  that  on  cross-  or  re-examination,  he  may  have  the  benefit  of  the 
witness's  refreshing  his  memory  by  every  part  (d).  Neither  is  the 
adverse  party  bound  to  put  in  the  document  as  part  of  his  evidence, 
merely  because  he  has  looked  at  it,  or  examined  the  witness  respecting 
such  entries  as  have  been  previously  referred  to  (e) ;  but  if  he  goes 
further  than  this,  and  asks  questions  as  to  other  parts  of  the  memo- 
randum, it  seems  that  he  thereby  makes  it  his  own  evidence  (/).  If  a- 
paper  be  put  into  the  hand  of  a  witness,  merely  to  prove  handwriting, 
and  not  refresh  his  memory  (g),  or  if  being  given  to  the  witness  for 

(a)  Maugham  v.  Hubbard,  supra;  R.  v.  St,  Martin's,  Leicester,  supra;  Russell 
V.  Coffin,  (1829)  8  Pick.  143,  150;  Jackson  v.  Christman,  (1830)  4  Wend.  277,  282; 
Pigott  v.  Holloway,  (1808)  1  Binn.  436;  Smith  v.  Lane,  (1824)  12  Serg.  &  E.  84; 
Clark  V.  Vorae,  (1836)  15  Wend.  193. 

(b)  R.  v.  Hardy,  (1794)  24  How.  St.  Tr.  824.  But  it  does  not  appear  to  be 
strictly  necessary  :  Kensington  v.  Inglis,  (1807)  8  Bast,  273;  9  E.  E.  438;  Burton  v. 
Plummer,  (1834)  2  A.  &  E.  341 ;  4  L.  J.  K.  B.  53;  41  B.  E.  450. 

(c)  Beech  v.  Jones,  (1848)  5  C.  B.  696. 

(d)  Hoioard  v.  Canfield,  (1836)  5  Dowl.  417;  49  E.  E.  716;  R.  v.  St.  Martin's, 
Leicester,  supra;  Sinclair  v.  Stevenson,  (1824)  1  C.  &  P.  583;  3  L.  J.  C.  P.  61; 
Loyd  v.  Freshfield,  (1826)  2  C.  &  P.  332;  Dupuy  v.  Truman,  (1843)  2  Y.  &  C.  C.  C. 
341  Lord  v.  Colvin,  [IQSi]  2  Drew.  205 ;  23  L.  J.  Ch.  469 ;  100  E.  E.  85. 

(e)  R.  V.  Ramsden,  (1827)  2  C.  &  P.  604;  31  E.  E.  708;  Gregory  v.-  Tavernor, 
(1833)  6  C.  &  P.  281 ;  Payne  v.  Ibbotson,  (1858)  27  L.  J.  Ex.  341 ;  114  E.  E.  1048. 

(fj    Gregory  v.  Tavemor,  supra.     See  Stephens  v.  Foster,  (1833)  6  C.  &  P.  289. 

(g)  Russell  v.  Rider,  (1834)  6  C.  &  P.  416;  Sinclair  v.  Stevenson,  (1824)  1  C.  &  P. 
583;  3  L.  J.  C.  P.  61;  Lord  v.  Colvin,  (1854)  supra.  In  Scotland  the  subject  of  the  use 
and  proper  office  of  writings,  in  restoring  the  recollection  of  witnesses,  is  stated  with 
precision  by  Alison,  in  his  Treatise  on  the  Practice  of  the  Criminal  Law.  "  It  is  fre- 
quently made  a  question,"  he  observes,  "  whether  a  witness  may  refer  to  notes  or 
memoranda  made  to  assist  his  memory.  On  this  subject,  the  rule  is,  that  notes  or 
memoranda  made  up  by  the  witness  at  the  moment,  or  recently  after  the  fact,  may  be 
looked  to  in  order  to  refresh  his  memory;  but  if  they  were  made  up  at  the  distance  of 
weeks  or  months  thereafter,  and  still  more,  if  done  at  the  recommendation  of  one  of 
the  parties,  they  are  not  admissible.  It  is  accordingly  usual  to  allow  a  witness  to 
look  to  memoranda  made  at  the  time,  of  dates,  distances,  appearances  on  dead  bodies, 
lists  of  stolen  goods,  or  the  like,  before  emitting  his  testimony,  or  even  to  read  such 
notes  to  the  jury  as  his  evidence,  he  having  first  sworn  that  they  were  made  at  the 
time  and  faithfully  done.  In  regard  to  lists  of  stolen  goods  in  particular,  it  is  now 
the  usual  practice  to  have  inventories  of  them  made  up  at  the  time  from  the  informa- 
tion of  the  witness  in  precognition,  signed  by  him,  and  libelled  on  as  a  production  at 
the  trial,  and  he  is  then  desired  to  read  them,  or  they  are  read  to  him,  and  he  swears 
that  they  contain  <»  correct  list  of  the  stolen  articles.  In  this  way  much  time  is  saved 
at  the  trial,  and  much  more  correctness  and  accuracy  is  obtained  than  could  possibly 
have  been  expected,  if  the  witness  were  required  to  state  from  memory  all  the  parti- 
culars of  the  stolen  articles,  at  the  distance  perhaps  of  months  from  the  time  when 
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the  purpose  of  refreshing  his  memory,  the  questions  founded  upon  it 
utterly  fail,  the  opposite  party  is  not  entitled  to  see  it  (h).  If  he  does 
look  at  it  under  these  circumstances,  he  may  be  required  by  his 
adversary  to  put  it  in  evidence  (i). 

§  1414.  Unless  evidence  of  reputation  be  admissible  (fe),  vi^itnesses 
must,  in  general,  merely  speak  to  facts  within  their  ovv^n  knowledge: 
and  they  will  not  be  permitted — excepting  under  the  circumstances 
that  will  presently  be  mentioned  (1) — to  express  their  own  belief  or 
opinion.  For  instance,  where  goods  had  been  supplied  to  a  firm,  and 
the  question  raised  between  the  parties  was,  whether  the  defendant 
had  held  himself  out  to  the  plaintiff  as  the  only  person  composing  the 
firm,  a  witness,  who  proved  the  giving  of  the  order  by  the  defendant, 
was  not  allowed  to  be  asked  with  whom  he  dealt,  because  such  a  ques- 
tion was  only  a  skilful  mode  of  ascertaining  the  vsdtness's  opinion, 
which  might  be  founded  on  hearsay  evidence ;  and  the  court  held,  that 

they  were  lost.  With  the  exception,  howevei',  of  such  memoranda,  notes,  or  inven- 
tories, made  up  at  the  time  or  shortly  after  the  occasion  libelled,  a  witness  is  not 
permitted  to  refer  to  a  written  paper  as  containing  his  deposition ;  for  that  would 
annihilate  the  whole  advantages  of  parol  evidence  and  viva  voce  examination,  and 
convert  a  jury  trial  into  a  mere  consideration  of  written  instruments.  There  ia  one 
exception,  however,  properly  introduced  into  this  rule;  in  the  case  of  medical  or  other 
scientific  reports  or  certificates,  which  are  lodged  in  process  before  the  trial,  and 
libelled  on  as  productions  in  the  indictment,  and  which  the  witness  is  allowed  to 
read  as  his  deposition  to  the  jury,  confirming  it  at  its  close  by  a  declaration  on  his. 
oath,  that  it  is  a  true  report.  The  reason  of  this  exception  is  founded  in  the  con- 
sideration, that  the  medical  or  other  (scientific  facts  or  appearances,  which  are  the 
subject  of  such  a  report,  are  generally  so  minute  and  detailed  that  they  cannot  with 
safety  be  intrusted  to  the  memory  of  the  witness,  but  much  more  reliance  may  be 
placed  on  a  report  made  out  by  him  at  the  time  when  the  facts  or  appearances  are 
fresh  in  his  recollection;  while,  on  the  other  hand,  such  witnesses  have  generally 
no  personal  interest  in  the  matter,  and  from  their  situation  and  rank  in  life,  are 
much  less  liable  to  suspicion  than  those  of  an  inferior  class,  or  more  intimately  con- 
nected with  the  transaction  in  question.  Although,  therefore,  the  scientific  witness 
is  always  called  on  to  read  his  report,  as  affording  the  best  evidence  of  the  appear- 
ances he  was  called  on  to  examine,  yet  he  may  be,  and  generally  is,  subject  to  a 
further  examination  by  the  prosecutor,  or  a  cross-examination  on  the  prisoner's  part; 
and  if  he  is  called  on  to  state  any  facts  in  the  case,  unconnected  with  his  scientific 
report,  as  conversations  with  the  deceased,  confessions  heard  by  him  from  the  panel, 
or  the  like,  utitur  jure  communi,  he  stands  in  the  situation  of  an  ordinary  witness, 
and  must  give  his  evidence  verbally  in  answer  to  the  questions  put  to  him,  and  can 
only  refer  to  jottings  or  memoranda  of  dates,  &c.,  made  up  at  the  time  to  refresh  his 
memory,  like  any  other  person  put  into  the  box." 

(h)  B.  V.  Duncombe,  (1835)  8  C.  &  P.  369;  Lord  v.  Colvin,  (1854)  23  L.  J.  Ch. 
469;  5  De  G.  M.  &  G.  47 ;  100  E.  E.  85.  In  Holland  v.  Reeves,  (1835)  7  C.  &  P.  39, 
a  party  put  a  document  into  the  hands  of  an  adverse  witness,  and  cross-examined 
him  upon  it,  whereupon  he  was  required  by  the  opposite  counsel  to  have  it  read  forth- 
with; but  Alderson,  B.,  held  that  the  cross-examining  party  was  not  bound  to  put  in 
the  document,  until  he  had  opened  his  own  case.  It  would  seem,  however,  in  such 
a  case,  that  the  opposite  counsel  would  have  a  right  to  inspect  the  document,  in  order 
to  found  questions  upon  it  in  re-examination.     See  post,  §§  1446 — 1452. 

(t)    Palmer  v.  Maclear,  (1858)  1  Sw.  &  Tr.  149. 

(fc)  Ante,  §  607. 

(I)    Post,  §§  1416—1425. 
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the  only  proper  inquiry  was  as  to  the  acts  done  (w).  So,  in  an  action 
of  slander,  if  the  words  used  are  alleged  to  have  been  spoken  in  a 
sense  different  from  their  ordinary  meaning,  a  by-stander  cannot  be 
asked,  in  the  first  instance,  what  he  understood  by  them  (m),  but  the 
proper  course  will  be  to  ask  the  witness  whether  there  was  anything 
to  prevent  the  words  from  conveying  the  meaning  which  they  ordi- 
narily would  convey  to  him;  and  then,  if  he  states  any  facts  which 
lead  to  the  inference  that  they  were  used  in  a  peculiar  sense,  a 
foundation  will  have  been  laid  for  the  question,  ' '  What  did  you 
understand  by  those  words  (o)  ?  " 

§  1415  (p).  But,  though  a  witness,  in  general,  must  depose  to 
such  facts  only  as  are  within  his  own  knowledge  (q),  the  law  does  not 
require  him  to  speak  with  such  expression  of  certainty  as  to  exclude 
all  doubt.  For,  whatever  may  be  the  nature  of  the  subject,  if  the 
witness  has  any  personal  recollection  of  the  fact  under  investigation, 
he  may  state  what  he  remembers  concerning  it,  and  leave  the  jury  to 
judge  of  the  weight  of  his  testimony  (?•).  But  if  the  impression  on  his 
mind  be  so  slight  as  to  justify  the  belief  that  it  may  have  been  derived 
from  others,  or  may  be  some  unwarrantable  deduction  of  his  own  dull 
understanding  or  lively  imagination,  it  will  be  rejected  (s). 

§  1416  (t).  On  some  particular  subjects,  positive  and  direct  testi- 
mony may  often  be  unattainable;  and,  in  such  cases,  a  witness  is 
allowed  to  testify  as  to  his  belief  or  opinion,  or  even  to  draw  inferences 
respecting  the  fact  in  question  from  other  facts,  provided  these  last 
facts  be  within  his  personal  knowledge.  Nor  is  this  course  fraught 
with  much  danger;  because  a  witness  who  testifies  falsely  as  to  his 
belief,  is  equally  liable  to  be  convicted  of  perjury,  with  the  man  who 
swears  positively  to  a  fact  which  he  knows  to  be  untrue  (m).  The  only 
diSerence  is,  that  proof  of  the  commission  of  the  crime  is  more  difi&cult 
in  the  one  case  than  in  the  other.  In  conformity  with  this  rule,  which 
admits  evidence  of  opinion  on  the  ground  of  necessity,  witnesses  are 
constantly  permitted  to  express  their  belief  respecting  the  identity  of 

{m)Bcmfi.eld  v.  Smith,  (1844)  12  M.  &  W.  405;  13  L.  J.  Ex.  105. 

(n)  D.  of  Brunswick  v.  Harmer,  (1850)  8  C.  &  Kir.  10;  19  L.  J.  Q.  B.  20;  80 
E.  E.  241. 

(o)  Dairies  v.  Hartley,  (1848)  3  Ex.  200;  18  L.  J.  Ex.  81;  77  E.  E.  600.  See 
Simmons  v.  Mitchell,  (1881)  6  App.  Caa.  156;  50  L.  J.  P.  C.  11. 

(p)  Gr.  Ev.  §  440,  in  part. 

(q)  As  to  evidence  of  reputation,  see  ante,  §  607. 

(r)  Miller's  Case,  (1773)  3  Wils.  427;  Carmalt  v.  Post,  (1837)  8  Watts,  411; 
R.  V.  Stafford,  (1680)  7  How.  St.  Tr.  1378. 

(s)  Clark  v.  Bigelow,  (1839)  4  Shepl.  246. 

(t)  Gr.  Ev.  §  440,  in  part. 

(u)  R.  V.  Pedley,  (1784)  1  Lea.  327;  Miller's  Case,  (1773)  2  W.  Bl.  885,  886,  per 
Be  Grey,  C.J. ;  Folkes  v.  Chadd,  (1782)  3  Doug.  159;  R.  v.  Sclilesinger,  (1847) 
10  Q.  B.  670;  14  L.  J.  M.  C.  29. 
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§§    1416 1417.]       EVIDENCE  OF   OPINION   BY    EXPERTS. 

persons  and  things,  as  also  respecting  the  genuineness  of  disputed 
handwriting  (v).  So,  where  the  question  was  whether  a  house  agent 
was  entitled  to  his  commission,  as  on  the  sale  of  a  house  through  his 
intervention,  the  purchaser  was  allowed  to  be  asked  whether  he 
thought  he  should  have  bought  the  property  if  he  had  not  obtained  ai 
card  to  view  it  from  the  agent's  office  (x).  So,  in  a  petition  for 
damages  on  the  ground  of  adultery  {y),  or  in  an  action  for  breach  of 
promise  of  marriage,  any  person  who  has  been  in  a  position  to  observe 
the  mutual  deportment  of  the  parties,  may  give  in  evidence  his 
opinion  upon  the  question,  whether  or  not  they  were  attached  to  each 
other  (2).  In  America  it  has  been  determined,  upon  grave  considera- 
tion, and  in  conformity  with  the  doctrine  which  has  always  prevailed 
in  our  ecclesiastical  courts  (a),  that  where  a  witness  has  had  oppor- 
tunities of  knowing  and  observing  the  conversation,  conduct,  and 
manners  of  a  person  whose  sanity  is  in  question,  he  may  depose,  notJ 
only  to  particular  facts, .  but  to  his  opinion  or  belief  as  to  the  sanity  of 
the  party,  formed  from  such  actual  observation  (b).  So,  also,  in  that 
country,  the  subscribing  witnesses  to  a  will  may  testify  their  opinions, 
with  respect  to  the  sanity  of  the  testator  at  the  time  of  executing  the) 
will;  for  the  law  has  placed  them  about  the  testator,  to  ascertain  and 
judge  of  his  capacity  (c). 

§  1417  (d).  This  mode  of  examination,  however,  chiefly  prevails  on 
questions  of  science  or  trade,  where,  from  the  difficulty,  and  occasional 
impossibility,  of  obtaining  more  direct  and  positive  evidence,  persons 
of  skill,  sometimes  called  experts  (e),  are  allowed,  not  only  to  testify 
to  facts,  but  to  give  their  opinions  in  evidence.     Thus,  the  opinions  of 


(v)  As  to  proof  of  handwriting,  see  post,  §  1862,  et  seq. ;  Folkes  v.  Ghadd,  swpra. 
(x)  Mansell  v.  Clements,  (1874)  L.  B.  9  C.  P.  139. 
iy)  See  20  &  21  V.  c.  85,  3.  33. 

(z)  Trelawney  v.  Colman,  (1817)  2  Stark.  192;  18  E.  E.  438;  M'Kee  v.  Nelson, 
(1823)  4  Cowen,  355. 

(a)  Wheeler  v.  Alderson,  (1831)  3  Hag.  Ecc.  574,  604,  605. 

(b)  Clary  v.  Clary,  (1841)  2  Iredell,  78  (Am.). 

(c)  Chase  v.  Lincoln,  (1807)  3  Mass.  237;  Poole  v.  Richardson,  (1807)  id.  330; 
Rambler  v.  Tyron,  (1821)  7  Serg.  &  E.  90,  92;  Buckminster  v.  Perry,  (1808)  4  Mass. 
590;  Grant  v.  Thompson,  (1822)  4  Conn.  203;  Wogan  v.  Small,  (1824)  11  Serg.  & 
E.  141. 

(d)  Gr.  Ev.   §  440,  in  part. 

(e)  Substantially,  the  above  description  represents  the  definition  of  an  "  expert  " 
given  in  notes  to  Carter  v.  Boehm,  (1766)  contained  in  1  Smith's  Leading  Cases. 
One  who  has  studied  a  subject  carefully  falls  within  this  definition,  though  he  has 
never  practised  it  :  Greenleaf  on  Evidence  (15th  ed.),  notes  (r)  and  (d),  on  p.  577. 
The  question  whether  a  person  is  an  expert  or  not  is  usually  one  for  the  decision  of 
the  judge  :  id.,  note  (b).  As  to  what  matters  are  properly  the  subject  of  expert 
evidence,  see  text,  and  also  Greenleaf,  p.  578.  An  expert  may  be  cross-examined  as  to 
statements  in  scientific  treatises  with  regard  to  the  subjects  as  to  which  he  is 
giving  evidence  :  see  Darby  v.  Ouseley,  (1856)  1  H.  &  N.  1;  25  L.  J.  Ex.  227;  108 
E.  E.  419.  In  Crosfield  v.  Techno-Chemical  Laboratories,  (1913)  29  Times  E.  378, 
Neville,  J.,  discussed  the  functions  of  the  expert  witness. 


OPINIONS  OF  EXPERTS  ON  SCIENTIFIC   SUBJECTS.  [§    1417. 

medical  men  are  constantly  admitted,  as  to  the  cause  of  disease  or 
death  (/),  or  the  consequences  of  wounds,  or  the  treatment  of  sickness; 
and  as  to  the  sane  or  insane  state  of   a    person's  mind,  as  collected 
from  a  number  of  circumstances,  and  as  to  other  subjects  of  profes- 
sional skill  (g).     So,  persons  who  have  made  the  peculiarities  of  hand- 
writing their  special  study,  have  been  examined  to  their  belief,  as  to 
whether  the  writing  of  an  instrument  was  in  a  feigned  hand,  and  also' 
as  to  whether  two  documents,   supposed    to    have  been  written  in  a. 
disguised  hand,  were  written  by  the  same  person  (h).     So,  antiquaries 
have  been  called  to  fix,   by  conjecture,  the    date    of    ancient    hand- 
writing   («);    and    practical    surveyors    may    express    their    opinions, 
whether  certain  marks  on  trees,  piles  of  stone,  &c.,  were  intended  as 
monuments  of  boundaries  (fe).     So,  an  accountant,  who,  although  not 
an  actuary,  was  acquainted  with  the  business  of  life  insurance,  has 
been  allowed  to  give  evidence  as  to  the  average  and  probable  duration 
of  lives,   and  the   value  of   annuities    (I).      So,   a   secretary   of   a  fire 
insurance  company,  accustomed  to  examine  buildings  with  reference 
to  the  insurance  of  them,  and  who,  as  a  county  commissioner,  had 
frequently  estimated  damages  occasioned  by  the  laying  out  of  railroads 
and  highways,  has  been  held  competent  to  testify  his  opinion,  as  to 
the  effect  of  laying  a  railroad  within  a  certain  distance  of  a  building, 
upon  the  value  of  the  rent,  and  the  increase  of  the  rate  of  insurance 
against  fire  (m).     So,  where  the  question  was,  whether  a  paper  had 
contained  certain  pencil-marks,   which    were    alleged    to    have   been 
rubbed  o'ut,  the  opinion  of  an  engraver,  who  had  examined  the  paper 
with  a  mirror,  was  held  to  be  admissible  evidence,  valeat  quantum  (n). 
Seal-engravers    also    may  be  called    to    give    their    opinions  upon  an 
impression,  whether  it  was  made  from  an  original  seal,  or  from  another 
impression  (o).     So,  the  opinion  of  an  artist  in  painting  is  evidence 
respecting  the  genuineness  of  a  picture  (p).    And  it  seems  that  a  post- 


(/)  E.  V.  Mason,  (1911)  28  Times  E.  120. 

ig)  1  St.  Bv.  175;  Tait,  Ev.  433;  R.  v.  Wnght,  (1821)  E.  &  E.  456;  Hathorn 
V.  King,  (1811)  8  Mass.  371;  Gollett  v.  Collett,  (1838)  1  Curt.  687. 

(h)  Goodtitle  v.  Braham,  (1792)  4  T.  E.  497. 

(t)  Tracy  Peer.,  (1843)  10  CI.  &  F.  191;  59  E.  E.  59. 

(&)  Davis  V.  Mason,  (1826)  4  Pick.  156. 

(!)  Rowley  v.  Lond.  and  N.  W.  Ry.,  (1873)  L.  E.  8  Ex.  221;  42  L.  J.  Ex.  153. 

(m)  Webber  v.  Eastern  Ry.,  (1840)  2  Mete.  147.  "Where  a  point,  involving  ques- 
tions of  practical  science,  is  in  dispute  before  a  court  unaided  by  a  jury  or  assessors, 
the  court  vrill  advise  a  reference  to  an  expert  in  that  science  for  his  opinion  on  the 
facts;  and  the  report  of  such  party  vpill  be  adopted  by  the  court  :  Webb  v.  Man- 
chester and  Leeds  Ry.,  (1839)  4  Myl.  &  Cr.  120,  121;  48  E.  E.  28;  1  Eail.  Cas. 
576,  S.  C.  There  is  now  in  the  High  Court  a  power  to  refer  such  a  case  compulsorily  : 
E.  S.  C.  Ord.  XXXVI.  r.  5.  In  the  County  Court,  a  matter  can  only  be  referred  by 
consent  :  51  &  52  V.  c.  43,  a.  104. 

(n)  R.  V.  Williams,  (1888^  8  C.  &  P.  434,  per  Parke,  B.,  and  Tindal,  C.J. 

(o)  Per  Ld.  Mansfield,  in  Folkes  v.  Ghadd,  (1782)  3  Doug.  157. 

(p)  In  Belt  V.  Lawes,  tried  by  Huddleston,  B.,  in  1883,  many  E.A.'s  were  called 
who  expressed  decided  opinions  hostile  to  the  plaintiff's  artistic  claims. 
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§§    1417 — 1419.]       OPINIONS  CONFINED   TO  QUESTIONS  OF   SCIENCE. 

mark  may  be  proved  by  the  opinion  of  a  clerk  of  the  post-ofi&ce,  or, 
perhaps,  of  any  one  who  has  been  in' the  habit  of  receiving  letters  with 
that  mark  (g). 

§  1418  (r).  Where  the  question  was  whether  a  bank,  which  had 
been  erected  to  prevent  the  overflowing  of  the  sea,  had  caused  the 
choking  up  of  a  harbour,  the  opinions  of  scientific  engineers,  as  to 
the  effect  of  such  an  embankment  upon  the  harbour,  were  held  to 
be  admissible  evidence  (s).  So,  naturalists,  who  have  observed  the 
habits  of  certain  fish,  have  been  permitted  to  state  their  opinions, 
as  to  the  ability  of  the  fish  to  overcome  particular  obstructions  in 
the  rivers  which  they  are  accustomed  to  ascend  (t).  So,  in  the  case 
of  Bradley  v.  Arthur  (u),  the  opinion  of  experienced  officers  was  taken 
respecting  a  question  of  military  practice,  and  the  court  held  that 
such  evidence  was  clearly  admissible,  though  the  Lord  Chief  Justice 
was  unwilling  to  attach  to  it  any  great  weight.  In  short,  it  may  be 
laid  down  as  a  general  rule,  that  the  opinion  of  witnesses  possessing 
peculiar  skill  is  admissible,  whenever  the  subject-matter  of  inquiry 
is  such  that  inexperienced  persons  are  unlikely  to  prove  capable  of 
forming  a  correct  judgment  upon  it  without  such  assistance  (v);  in 
other  words,  when  it  so  far  partakes  of  the  character  of  a  science  or* 
art,  as  to  require  a  course  of  previous  habit  or  study,  in  order  to 
obtain  a  competent  knowledge  of  its  nature  (a;). 

§  1419.  On  the  other  hand,  it  seems  equally  clear,  that  the 
opinions  of  skilled  witnesses  cannot  be  received,  when  the  inquiry 
relates  to  a  subject,  which  does  not  require  any  peculiar  habits  or 
course  of  study  in  order  to  qualify  a  man  to  understand  it  (y).  Thus, 
evidence  is  inadmissible  to  prove  that  one  name  (z),  or  one  trade 
mark  (a),  so  nearly  resembles  another  as  to  be  calculated  to  deceive, 
or  that  the  make  up  of  one  tin  of  coHee  is  so  like  another  as  to  be 
calculated  to  deceive  purchasers  (6).     So,  also  (c),  witnesses  are  not 

(3)  Abbey  v.  Lill,  (1829)  5  Bing.  299,  304;  7  L.  J.  C.  P.  96;  Fletcher  v.  Brad- 
dyll,  (1821)  3  Stark.  64;  23  E.  R.  758;  Woodcock  v.  Houldsworth,  (1846)  16  M.  & 
W.  124;  16  L.  J.  Ex.  49. 

(r)  Gr.  Ev.  §  440,  in  part. 

(s)  Folkes  v.  Chadd,  (1782)  3  Doug.  157. 

(t)  Gottrill  v.   Myrick,   (1835)  3  Pairf.  222   (Am.). 

(a)  (1825)  4  B.  &  C.  295,  305,  307,  311.  See  also  Barwts  v  Keppel,  (1766) 
2  Wils.  314. 

(v)  M'Fadden  v.  Murdoch,  (1867)  I.  E.,  1  C.  L.  211. 

{x)  1  Smith,  L.  C,  notes  to  Carter  v.  Boehm. 

(y)  Id. 

(z)  North  Cheshire  and  Manchester  Brewery  Co.  v.  Manchester  Brewery  Co., 
[1899]  A.  C.  83;  68  L.  J.  Ch.  74. 

(a)  Bourne  v.  Swan  S  Edgar,  [1903]  1  Ch.  211;  72  L.  J.  Ch.  168. 

(b)  Payton  S  Co.  v.  Snelling,  Lampard  &  Co.,  [1901]  A.  C.  308;  70  L.  J.  Ch.  644. 
The  case  of  London  General  Omnibus  Co.  v.  Lavell,  [1901]  1  Ch.  135 ;  70  L.  J.  Ch.  17 ; 
appears  to  be  in  conflict  with  the  principle  here  laid  down  and  with  the  last  three 
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WHETHER  QUESTION  IS  ONE  OF  A  SCIENTIFIC  NATURE.       [§§    1419—1420. 

permitted  to  state  their  views  on  matters  of  moral  or  legal  obligation, 
or  on  the  manner  in  which  other  persons  would  probably  have  been 
influenced,  had  the  parties  acted  in  one  way  rather  than  another  (d). 
Thus,  the  opinions  of  medical  practitioners  upon  the  question,  whether 
a  certain  physician  had  honourably  and  faithfully  discharged  his  duty 
to  his  medical  brethren,  have  been  rejected;  because,  on  such  a  point, 
the  jury  were  as  capable  of  forming  an  opinion  as  the  witnesses 
themselves  (e).  To  put  it  briefly,  a  witness  may  not,  on  other  than 
scientific  subjects  be  asked  to  state  his  opinion  upon  a  question  of 
fact  which  is  the  very  issue  for  the  jury,  as,  for  instance,  whether 
a  driver  is  careful;  a  road  dangerous;  or  an  assault  or  homicide  justi- 
fiable (/).  Nor  may  he  be  asked  whether  a  clause  in  a  contract 
restricting  trade  is  reasonable  or  unreasonable,  for  this  is  a  question  for 
the  judge  (g). 

§  1420.  In  some  cases,  it  may  be  difficult  to  determine  whether 
the  particular  question  be  one  of  a  scientific  nature  or  not,  and, 
consequently,  whether  skilled  witnesses  may  or  may  not  pass  their 
opinions  upon  it.  In  Greville  v.  Chapman  (h),  which  was  an  action 
for  a  libel,  imputing  to  the  plaintiff  dishonourable  conduct  in  with- 
drawing a  horse  which  had  been  entered  for  a  race,  and  against  which 
he  had  betted,  a  witness  for  the  plaintiff  on  cross-examination  stated, 
that  by  the  rules  of  the  Jockey  Club  a  man  might  bet  against  his 
own  horse,  and  then  withdraw  him  without  assigning  any  reason,  and 
that,  in  such  a  case,  he  would  be  entitled  to  receive  the  amount  of 
the  wager.  On  re-examination,  he  was  asked  his  opinion  respecting  the 
morality  of  such  conduct,  and  the  court  held  that  this  question  might 
properly  be  put  with  the  view  of  arriving  at  the  real  meaning  of  the  rules. 
For  many  years  it  was  a  vexed  question  whether  in  actions  upon 
policies  of  assurance  where  the  question  was  whether  there  had  been 
non-disclosure  of  material  facts,  and  in  actions  against  insurance 
brokers  for  negligence,  in  not  drawing,  or  in  not  altering,  a  policy 
according  to  instructions,  other  brokers  could  be  called  to  state  their 
opinions  as  to  what  the  conduct  of  persons  similarly  situated  ought 
to  have  been?       To  these  queries,   formerly,   no  satisfactory  answer 

cited  cases.  In  that  case  the  C.  A.  appear  to  have  held  that  the  judge  of  first  instance 
was  wrong  in  deciding,  upon  a  view  only,  that  the  get-up  of  two  omnibuses  was 
"calculated  to  deceive."  See  the  remarks  of  Parwell,  J.,  on  this  case  in  Bourne  v. 
Swan  &  Edgar,  supra. 

(c)  Gr.  Bv.  §  441,  in  part. 

(d)  Campbell  v.  Richards,  (1833)  5  B.  &  Ad.  846;  2  L.  J.  K.  B.  204;  39  R.  E. 
679,  per  Ld.  Denman. 

(e)  Bamadge  v.  Ryan,  (1882)  9  Bing.  338;  2  L.  J.  G.  P.  7;  85  E.  E.  540. 

(/)  See  Greenleaf  on  Evidence  (15th  ed.),  §  441,  and  American  cases  there  cited. 

(gr)  Haynes  v.  Doman,  [1899]  2  Ch.  13;  68  L.  J.  Ch.  419;  Dowden  v.  Pook, 
[1904]  1  K.  B.  45;  73  L.  J.  K.  B.  38. 

(h)  (1844)  5  Q.  B.  731.  It  is  not  probable  that  the  courts  would  sanction  any 
extension  of  the  doctrine  here  propounded. 
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§§    1420 — 1421.]       OPINIONS    ON   FACTS    PROVED — HYPOTHETICAL   PACTS. 

could  be  given,  as  the  Court  of  King's  Bench  had  held  that  such 
evidence  could  not  be  received,  vs^hile  the  Court  of  Common  Pleas  had 
determined  that  it  could.  But  for  many  years  past  it  has  been  the 
practice  to  admit  such  evidence,  and  its  admissibility  must  nov7  be 
taken  to  be  established  (i).  In  actions  upon  policies  of  life  assurance 
the  evidence  of  medical  men  is  admissible  upon  the  materiality  of 
illnesses  from  vs^hich  the  assured  has  suffered  (k). 

§   1421.  The    opinions    of    scientific    vs^itnesses    are    admissible    in 
evidence,   not  only  where  they   rest  on  the  personal   observation  of 
the  witness  himself,  and  on  facts  within  his  own  knowledge,  but  even 
where  they  are  merely  founded  on  the  case  as  proved  by  other  wit- 
nesses at  the  trial  (T).     But  here  the  witness  cannot  in  strictness  be 
asked  his  opinion  respecting  the   very   point  which  the  jury   are  to 
determine.     For  instance,  if  the  question  be  whether  a  particular  act, 
for  which  a  prisoner  is  tried,  were  an  act  of  insanity,  a  medical  man, 
conversant  with  that  disease,  who  knows  nothing  of  the  prisoner,  but 
has  simply  heard  the  trial,   cannot  be  broadly   asked  his  opinion  as 
to  the  state  of  the  prisoner's  mind  at  the  time  of  the  commission  of 
the  alleged  crime ;  because  such  a  question  involves  the  determination 
of  the  truth  of  the  facts  deposed  to,  as  well  as  the  scientific  inference 
from  those  facts  (m).     Where,  indeed,  the  facts  are  admitted,  or  not 
disputed,  and  the  question  thus  becomes  substantially  one  of  science 
only,  it  may  be  convenient  to  allow  the  question  to  be  put  in  that 
general  form,  though  it  cannot  be  insisted  on  as  a  matter  of  right  (n). 
The  proper  and  usual  form  of  question  is  to  ask  him  whether,  assuming 
such  and  such  facts,  the  prisoner  was  sane  or  insane?    The  jury  are 
then  left  to  say  whether  the  assumed  facts  exist  or  not  (o).     So,  in 
an  action  for  unskilfully  navigating  a  ship,  though  a  Master  of  the 
Trinity   House,    or   other   nautical   witness,    cannot   in   strictness   be 
asked  whether,  after  having  heard  the  evidence,  he  thinks  the  ship 
was  properly  or  improperly  navigated; — ^for,  in  answering  such  a  ques- 
tion, the  witness  would  have  to  draw  a  conclusion  of  fact,  as  well 


(J)  lonides  v.  Pender,  (1874)  L.  E.  9  Q.  B.  531 ;  43  L.  J.  Q.  B.  227;  Herring  v. 
lanson,  (1895)  1  Com.  Cas.  177;  Scottish  Shire  Line  v.  London,  &c.,  Co.,  [1912] 
3  K.  B.  51,  at  p.  70;  81  L.  J.  K.  B.  1066,  per  Hamilton,  J.;  Yorlte  v.  Yorkshire 
Insurance  Co.,  [1918]  1  K.  B.  662,  at  p.  670;  87  L.  J.  K.  B.  881.  A  summary  of  the 
authorities  upon  the  subject,  English  and  American,  will  be  found  in  1  Sm.  L.  C. 
(12th  ed.),  p.  576;  Arnould  on  Marine  Insurance,  §  626,  and  in  the  last  edition  of 
this  work  in  notes  to  §  1420. 

(&)  Yorke  v.  Yorkshire  Insurance  Co.,  supra. 

(l)  R.  V.  Wright,  (1821)  E.  &  E.  456 ;  B.  v.  Searle,  (1831)  1  M.  &  Eob.  75 ; 
Fenwick  v.  Bell,  (1844)  1  Car.  &  K.  312 ;  70  E.  E.  796 ;  Beckwith  v.  Sydehotham, 
(1807)  1  Camp.  117 ;  10  E.  E.  652 ;  Collett  v.  Collett,  (1838)  1  Curt.  687. 

(m)  M'Naghten's  Case,  (1843)  10   CI.  &  P.  200,  211,  212;  59  E.  E    85. 

(n)  Id. 

(o)  R.  V.  Wright,  (1821)  E.  &  E.  466. 
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as  to  give  his  opinion  upon  it  (p) ; — yet  he  may  be  asked  what  judg- 
ment he  can  form  on  the  subject,  assuming  the  facts  stated  in  evi- 
dence to  be  true  (g).  So,  upon  a  question  of  seaworthiness,  experi- 
enced shipwrights  have  frequently  been  called  to  give  an  opinion  as 
to  whether  a  ship  in  a  state  in  which  the  one  in  question  was  sworn 
to  be  on  a  certain  day  of  the  voyage,  could  have  been  seaworthy 
when  the  policy  was  eifected  (r). 

§  1422.  It  would  seem,  that  in  all  cases  where  skilled  witnesses 
are  called  to  pronounce  their  opinions  on  some  scientific  question, 
they  may  refresh  their  memory  by  referring  to  professional  treatises  (s), 
tables,  calculations,  lists  of  prices  and  the  like.  For  instance,  an 
actuary  might  refer  to  "the  Carlisle  Tables,"  when  called  upon  to 
give  evidence  respecting  the  value  of  an  annuity  on  joint  lives  (t) ; 
and  an  architect  might,  it  is  presumed,  refresh  his  memory  with  any 
price  list  of  generally  acknowledged  correctness.  So,  although  medical 
books  are  not  directly  admissible  in  evidence  (m),  no  good  reason  can 
be  given,  why  a  physician  should  not  be  allowed  to  strengthen  his 
recollection  by  referring  to  such  as  he  considers  to  be  works  of  autho- 
rity; or  why  he  should  not  be  asked,  after  such  a  reference,  whether 
his  judgment  was  or  was  not  thereby  confirmed.  It  does  not,  how- 
ever, appear,  that  this  course  has  ever  been  directly  sanctioned ; 
though  a  medical  witness  has  been  asked  whether,  in  the  course  of 
his  reading,  he  has  not  found  a  certain  mode  of  treatment  prescribed ; 
and  he  has  also  been  permitted,  while  explaining  the  grounds  of  his 
opinion,  to  state  that  his  judgment  was  founded  in  part  on  the  writings 
of  his  professional  brethren  (v). 

§  1423.  In  conformity  with  the  general  rule  which  admits  in  evi- 
dence the  opinions  of  skilled  witnegses  on  all  subjects  of  science,  the 
existence  and  meaning  of  the  laws,  as  well  written  as  unwritten,  and 
of  the  usages  and  customs  of  Foreign  States,  may,  and  indeed  must, 
be  proved  by  calling  professional  or  official  persons  to  give  their 
opinions  on  the  subject  (x).     Thus,  in  the  great  case  of  Dalrymple  v. 

(p)  Sills  V.  Brown,  (1840)  9  C.  &  P.  60.  See  also  Jameson  v.  Drinkald,  (1826) 
12  Moore,  148 ;  5  L.  J.  (O.S.)  C.  P.  30. 

(9)  Fenwick  v.  Bell,  supra;  Malton  v.  N^hit,  (1824)  1  C.  &  P.  72.  In  appeals 
under  the  Merchant  Shipping  Act,  1894  (57  k  58  V.  c.  60),  ss.  475,  479,  the  court, 
being  advised  by  nautical  assessors,  will  not  permit  experts  to  be  called  to  give 
evidence  on  questions  of  nautical  knovrledge  or  skill  :  The  Kestrel,  (1881)  6  P.  D.  182. 

(r1  Beckwith  v.  Sydebotham,  supra;  Thornton  v.  Royal  Exchange  Assurance  Co., 
(1791)  Pea.  25. 

(s)  See  post,  §  1423,  ad  fin.  The  Ind.  Ev.  Act,  1872,  s.  159,  is  as  follows  :— "  An 
expert  may  refresh  his  memory  by  reference  to  professional  treatises." 

(t)  Rowley  v.  L.  and  N.  W.  Ry.,  (1873)  L.  E.  8  Ex.  221;  42  L.  J.,  Ex.  153. 

(u)  Collier  v.  Simpson,  (1831)  5  C,  &  P.  74;  38  B.  E.  796,  per  Tindal,  C.J. 

(»)  Id.  73. 

(x)  See  ante,  §§  5,  9,  48. 

973 
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Dalrymple  (y),  where  the  point  for  the  decision  of  the  court  turned 
on  the  state  of  the  Scotch  Marriage  Law, -the  depositions  of  eminent 
Scottish  lawyers  were  given  in  evidence,  and  carefully  sifted  and  com- 
pared by  Sir  William  Scott  in  his  judgment.  It  seems  to  have  been 
thought  at  one  time,  that  all  foreign  written  law  must  be  proved  by 
a  copy  properly  authenticated  (a);  but  this  doctrine  is  now  distinctly 
exploded  (a);  the  House  of  Lords  having  determined  (b), — in  accord- 
ance with  a  decision  of  the  Court  of  Queen's  Bench  (c), — that  when- 
ever foreign  written  law  is  to  be  proved,  that  proof  cannot  be  taken 
from  the  book  of  the  law,  but  must  be  derived  from  some  skilled 
witness  who  describes  the  law.  For  instance,  if  any  question  were  to 
arise  in  a  British  court  of  justice  respecting  the  existence  or  meaning 
of  a  French  law,  it  would  not  suffice  to  produce  the  Code  Napoleon, 
because  the  court  would  not  have  organs  to  deal  with  and  construe 
its  provisions;  but  the  assistance  of  foreign  lawyers,  who  knew  how 
to  interpret  it,  must  of  necessity  be  prayed  in  aid  (d).  Still,  the  wit- 
ness may  refresh  and  confirm  his  recollection  of  the  law,  or  assist  his 
own  knowledge,  by  referring  to  text-books,  decisions,  statutes,  codes, 
or  other  legal  documents,  or  authorities;  and  if  he  describes  these 
works  as  truly  stating  the  law,  they  may  be  read,  not  as  evidence  per 
se,  but  as  part  and  parcel  of  his  testimony  (e).       When  an  expert, 

(y)  (1811)  2  Hag.  Con.  54.  See  also  R.  v.  Povey,  (1853)  Dears.  32;  22  L.  J. 
M.  C.  19. 

(z)  R.  v.  Picton,  (1806)  30  How.  St.  Tr.  491;  Clegg  v.  Levy,  (1812)  3  Camp. 
166 ;  Millar  v.  Heinrick,  (1815)  4  Camp.  155 ;  Freemoult  v.  Dedire,  (1718)  1  P.  Wms. 
431 ;  BoehtUnck  v.  Schneider,  (1799)  3  Bsp.  68. 

(a)  Ld.  Brougham,  in  his  sketch  of  Ld.  Stowell,  thus  explains  the  duty  of  a  judge 
in  dealing  with  questions  of  foreign  law  : — "  It  is  possibly  hypercritical  to  remark 
one  inaccurate  view  which  pervades  a  portion  of  this  judgment  [in  Dalrymple  v. 
Dalrymple^.  Although  the  Scottish  law  wa«  of  course  only  matter  of  evidence  before 
Sir  W.  Scott,  and  as  such  for  the  most  part  dealt  with  by  him,  he  yet  allowed  himself 
to  examine  the  writings  of  commentators,  and  to  deal  with  them  as  if  he  were  a 
Scottish  lawyer.  Now,  strictly  speaking,  he  could  not  look  at  those  text-writers,  nor 
even  at  the  decisions  of  judges,  except  only  so  far  as  they  had  been  referred  to  by  the 
witnesses,  the  skilful  persons,  the  Scottish  lawyers,  whose  testimony  alone  he  was 
entitled  to  consider.  Por  they  alone  could  deal  with  either  dicta  of  text-writers  or 
decisions  of  courts.  He  had  no  means  of  approaching  such  things,  nor  could  avoid 
falling  into  errors  when  he  endeavoured  to  understand  their  meaning,  and  still  more 
when  he  attempted  to  weigh  them  and  to  compare  them  together.  This  at  least  is 
the  strict  view  of  the  matter,  and  in  many  cases  the  fact  would  bear  it  out.  Thus 
we  constantly  see  gross  errors  committed  by  Scottish  and  Prench  lawyers  of  eminence, 
when  they  think  they  can  apply  an  English  authority.  But  in  the  case  to  which  we 
are  referring,  the  learned  judge  certainly  dealt  as  happily,  and  as  safely,  and  as 
successfully,  with  the  authorities,  as  with  the  conflicting  testimonies  which  it  was  his 
more  proper  province  to  sift  and  to  compare."  Statesmen  of  the  Time  of  G.  3, 
2nd  Ser.  76. 

(6)  Sussex  Peer.,  (1844)  11  CI.  &  P.  85,  114—117;  65  E.  E.  11. 

(c)  Baron  de  Bode's  Case,  (1845)  8  Q.  B.  208,  250—267;  70  E.  E.  448. 

(d)  Sussex  Peer.,  supra.  See  also  Ld.  Nelson  v.  Ld.  Bridport,  (1846)  8  Beav. 
527 ;  68  E.  E.  174,  where  this  subject  is  very  ably  treated  by  Ld.  Langdale,  M.E. 
See,  too,  Cocks  v.  Purday,  (1846)  2  Car.  &  K.  269;  and  Bremer  v.  Freeman,  (1857) 
10  Moore  P.  C.  306 ;  110  E.  E.  38. 

(e)  Sussex  Peerage  Case,  supra;  Ld,  Nelson  v.   Ld.  Bridport,  supra. 
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WHO  ARE  EXPERTS  FOR  THIS  PURPOSE.   [§§  1423 — 1425. 

however,   vouches  a  foreign  code,  an  English  court  may  construe  it 
for  itself  (/). 

§  1424.  The  principles  which  should  govern  our  courts  in  the  con- 
struction of  foreign  documents  were  much  discussed  in  the  case  of 
the  Duchess  di  Sora  v.  Phillipps  (g).  The  question  there  turned  on 
the  meaning  of  a  preliminary  marriage  contract  which  had  been 
drawn  up  in  the  Italian  language  and  executed  at  Eome;  an€  the 
House  of  Lords  held  that,  before  the  judge  could  discover  and  declare 
that  meaning,  he  should  obtain,  through  the  medium  of  skilled  vt^it- 
nesses,  first,  a  translation  of  the  document;  secondly,  an  explanation 
of  any  terms  of  art  used  in  it;  and  thirdly,  information  on  any  special 
law,  or  on  any  peculiar  rule  of  construction,  of  the  foreign  State 
affecting  it.  Aided  by  these  lights,  the  court  would  then  proceed  to 
put  a  judicial  construction  upon  the  instrument. 

§  1425.  In  order  to  render  a  witness  competent  to  give  evidence 
on  a  point  of  foreign  law,  he  must,  in  general  (h),  either  be  a  pi'ojes- 
sional  man  belonging  to  the  country  whose  laws  are  in  question,  or  at 
least  he  must  hold  some  official  situation,  which  presumes,  because  it 
requires,  sufficient  knowledge  (()■  Thus,  a  judge,  an  advocate,  a 
barrister,  or  a  solicitor,  will  be  an  admissible  witness  to  prove  the 
laws  of  his  own  country;  and  an  attorney-general,  though  not  a 
barrister,  as  is  occasionally  the  case  in  some  of  our  colonies,  may  be 
examined  as  a  person  peritns  virtute  officii  (k).  So,  a  Roman  Catholic 
bishop,  holding  the  office  of  coadjutor  to  a  vicar-apostolic  in  this 
country,  has,  in  virtue  of  that  office,  been  considered  as  a  person 
skilled  in  the  matrimonial  law  of  Rome,  and  therefore  an  admissible 
witness  to  prove  that  law  (I).  But  on  an  indictment  for  bigamy, 
where  the  first  marriage  ceremony  had  been  performed  in  Scotland 
by  a  Roman  Catholic  priest,  such  priest  was  not  allowed  to  give 
evidence  respecting  the   Scottish   law  of  marriage   (m).     Whether  a 


(/)  Concha  v.  Murrietta,  (1889)  40  Ch.  D.  543;  Bremer  v.  Freeman,  supra. 

(g)  (1864)  10  H.  L.  C.  624;  33  L.  J.  Ch.  129;  138  E.  E.  337.  See  Stearine,  dc., 
Co.  V.  Heintzmann,  (1864)  17  C..B.  (N.S.)  60;  142  E.  E.  245. 

(h)  See,  however,  Wilson  v.  Wilson,  [1903]  P.  157 ;  72  L.  J.  P.  53. 

(i)  Sussex  Peer.,  supra. 

(fc)  Id.  124,  per  Ld.  Brougham;  R.  v.  Picton,  (1806)  40  How.  St.  Tr.  509—512; 
Ward  v.  Dey,  (1849)  7  Ecc.  &  Mar.  Gas.  96,  101—106. 

(0  Sussex  Peerage  Case,  supra. 

(m)  R.  V.  Savage,  (1876)  13  Cox  C.  C.  178.  In  R.  v.  Naguib,  [1917]  1  K.  B.  859 ; 
86  L.  J.  K.  B.  709,  upon  a  trial  for  bigamy,  the  prisoner,  an  Egyptian  by  birth,  and 
a  Mahomedan  by  religion,  who  had  married  two  women  in  England,  the  first  being 
alive  at  the  time  when  he  married  the  second,  deposed  that  previous  to  his  first 
English  marriage  he  had  been  duly  married  in  Egypt  according  to  the  rites  and 
ceremonies  of  that  country  to  an  Egyptian  woman  whom  he  had  divorced  after  the 
first  and  before  the  second  English  marriage.  The  court  declined  to  accept  prisoner's 
evidence  aa  to  the  validity  of  the  Egyptian  marriage. 

975 
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French  vice-consul  here  would  be  allowed  to  prove  the  law  of  France 
as  a  person  officially  skilled,  may  admit  of  some  doubt,  though  on 
one  occasion  the  testimony  of  such  a  person  was  admitted  by  Lord 
Tenterden  (n),  and  on  another  occasion  the  Probate  Division  of  the 
High  Court  has  allowed  Persian  law  to  be  proved  by  a  Persian  am- 
bassador (o).  The  marriage  law  of  Hong  Kong  has  been  allowed  ta 
be  proved  by  a  former  Governor  of  that  colony  (p),  and,  in  an  excep- 
tional case,  where  the  ordinary  evidence  could  not  be  procured^  a 
gentleman  who,  from  his  professional  research  and  experience  of  the 
marriage  laws  of  the  colony  in  question,  was  in  the  opinion  of  the 
court  sufficiently  qualified,  was  permitted  to  give  evidence  as  to 
the  validity  of  a  marriage  in  Malta,  although  he  was  neither  a  lawyer 
of  that  colony  nor  the  holder  of  any  official  situation  connected  with 
it  (g).  But,  in  general,  the  law  of  a  foreign  country  cannot  be  proved 
even  by  a  jurisconsult,  if  his  knowledge  of  it  be  derived  solely  from 
his  having  studied  it  at  a  university  in  another  country  (r).  Neither 
can  a  barrister  practising  in  the  Privy  Council  prove  the  law  of  Canada, 
though  an  appeal  lies  from  that  country  to  the  Privy  Council  (s);  and 
neither,  as  it  seems,  can  a  merchant  or  other  person,  who  holds  no 
official  situation,  and  who  is  unconnected  with  the  legal  profession, 
be  heard  to  expound  the  law,  though  the  judge  may  be  satisfied  that 
he  really  possesses  ample  knowledge  on  the  subject  (t).  In  Barford 
V.  Barford  &  M'Leod,  which  was  a  petition  for  the  dissolution  of  a 
marriage  celebrated  in  Monte  Video  in  the  Kepublic  of  Uruguay,  no 
lawyer  practising  in  Uruguay  could  be  found  in  England  and  the  court 
accepted,  to  prove  the  validity  of  the  marriage,  the  evidence  of  a 
Doctor  of  Law  who  had  been  called  to  the  Bars  of  England,  Madrid, 
and  three  Spanish  speaking  countries  in  South  America.  He  was,  by 
virtue  of  a  treaty,  entitled  on  application  to  a  diploma  entitling  him 
to  practice  in  Uruguay,  and  had  for  some  years  been  studying  and 
advising  on  the  laws  of  Spanish  speaking  countries  {u).  If  the  ques- 
tion, however,  relates  to  a  foreign  custom  or  usage,  any  witness  will 
be  admissible  who  is  acquainted  with  the  fact  (v) ;  and,  therefore,  a 
London  hotel-keeper,  who  was  formerly  a  merchant  and  stockbroker 

(n)  Lacon  v.  Higgins,  (1822)  3  Stark.  178;  25  E.  E.  779. 

(o)  In  goods  of  Dost  Aly  Khan,  (1880)  6  P.  D.  6 ;  49  L.  J.  P.  &  A.  78. 

(p)  Cooper  King  v.  Cooper  King,  [1900]  P.  65 ;  69  L.  J.  P.  33. 

(g)  Wilson  v.   Wilson,  supra. 

(r)  Bristow  v.  Sequeville,  (1860)  5  Ex.  275;  19  L.  J.  Ex.  289;  82  B.  E.  664; 
Re  Benelli,  (1875)  1  P.  D.  69;  45  L.  J.  P.  &  A.  42. 

(s)  Cartwright  v.  Cartwright,  (1878)  26  W.  E.  684. 

(t)  Per  L(J.  Lyndhurst,  C,  stating  the  unanimous  opinion  of  the  judges  and  the 
Lords,  in  Sussex  Peerage  Case,  supra,  and  overruling  R.  v.  Dent,  (1843)  1  Car.  & 
K.  97. 

(it)  [1918]  P.  140;  87  L.  J.  P.  68. 

(v)  Ganer  v.  Lanesborough,  (1790)  1  Pea.  18;  3  E.  B.  647;  explained  by  Ld. 
Lyndhurst,  C,  in  Sussex  Peer.,  supra.  See  Mo.sti/n  v.  Fabrigas,  (1774)  1  Cowp.  174; 
Feaubert  v.  Turst,  (1702)  Prec.  Ch.  207. 
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at  Brussels,  has  been  permitted  to  prove  the  mercantile  usage  in 
Belgium,  with  respect  to  the  presentment  of  a  promissory  note  that 
was  made  payable  in  a  particular  place  (x). 

§  1426.  The  question  how  far  a  party  is  at  liberty  to  discredit 
his  own  witness,  was  agitated  for  years,  and  at  length  was  settled 
by  the  Legislature.  The  Common  Law  Procedure  Act,  1854  (y),  con- 
tained an  enactment  on  the  subject,  which  is  reproduced  in  the 
Criminal  Procedure  Act,  1865  (z).  This  Act  applies  to  "all  courts 
of  judicature,  as  well  criminal  (a)  as  all  others,  and  to  all  persons 
having,  by  law  or  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence"  (b).  Section  3  provides:  "A  party  producing 
a  witness  shall  not  be  allowed  to  impeach  his  credit  by  general  evi- 
dence of  bad  character ;  but  he  may,  in  case  the  witness  in  the  opinion 
of  the  judge  prove  adverse  (c),  contradict  him  by  other  evidence,  or, 
by  leave  of  the  judge  (d),  prove  (e)  that  he  has  made  at  other  times  a 
statement  inconsistent  with  his  present  testimony  (/) ;  but  before  such 
last-mentioned  proof  can  be  given  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement"  (g). 

(x)  Vander  Donckt  v.  Thelluss-on,  (1849)  8  C.  B.  812;  19  L.  J.  C.  P.  12;  79 
B.  R.  761. 

iy)  17  &  18  V.  e.  125,  e.  22;  repealed,  53  &  56  V.  c.  19. 
(z)  28  &  29  V.  c.  18. 

(a)  See.  B.  v.  Little,  (1883)  15  Cox  C.  C.  319. 

(b)  S.  1. 

(c)  That  is,  "hostile,"  as  distinguished  from  merely  unfavourable.  See 
Greenough  v.  Eccles,  (1859)  5  C.  B.  (N.S.)  786;  28  L.  J.  C.  P.  160;  116  E.  E.  865. 
In  Dear  v.  Knight,  (1859)  1  P.  &  F.  483,  Erie,  J.,  appears  to  have  regarded  a  witness 
as  "  adverse,"  simply  because  he  made  a  statement  contrary  to  what  he  was  called 
to  prove.  See  also  Pound  v.  Wilson,  (1865)  4  P.  &  P.  301.  A  hostile  witness  has 
been  defined  as  "  one  who  from  the  manner  in  which  he  gives  his  evidence  shows 
that  he  is  not  desirous  of  telling  the  truth  to  the  court"  (Wilde,  J.O.,  in  Coles  v. 
Coles,  (1866)  L.  E.  1  P.  &  D.  70;  35  L.  J.  P.  &  M.  40).  A  party  who  calls  his 
opponent  cannot  as  a  right  treat  him  as  hostile,  the  matter  being  solely  in  the  discre- 
tion of  the  court  :  Price  v.  Manning,  (1889)  42  Ch.  D.  372;  58  L.  J.  Ch.  649. 

(d)  The  judge's  discretion  under  this  section  is  absolute,  and  not  the  subject  of 
appeal;  Rice  v.  Howard,  (1886)  16  Q.  B.  D.  681;  55  L.  J.  Q.  B.  311.  See  also 
Faulkner  v.  Brine,  (1858)  1  P.  &  F.  254. 

(e)  Nevertheless,  a  party  may,  without  the  judge's  opinion  or  leave,  indirectly 
discredit  his  own  witness  by  calling  other  relevant  evidence  which  contradicts  such 
evidence  :  Stephen,  Dig.  Ev.  note  xlvii.  See  the  point  fully  discussed,  Greenleaf  on 
Ev.  (15th  ed.),  §  444;  and  Melluish  v.  Collier,  (1850)  15  Q.  B.  878. 

(/)  Reed  v.  King,  (1858)  30  L.  T.  290;  Jackson  v.  Thomason,  (1862)  1  B.  &  S. 
745;  31  L.  J.  Q.  B.  11;  124  E.  E.  734;  Coles  v.  Coles,  supra.  See  also  Ryberg  v. 
Ryberg,  (1863)  32  L.  J.  P.  &  M.  112,  where  Sir  C.  Cresswell  and  the  counsel  on  both 
sides  appear  to  have  ignored  the  existence  of  the  enactment. 

ig)  This  enactment  is  borrowed  in  great  part  from  §§  1845,  1848,  of  the  N.  York 
Civ.  Code,  under  which  sections,  "  The  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  evidence  of  bad  character,  but  he  may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times  statements  inconsistent 
with  his   present   testimony;    but  before   this  can  be  done,  the  statements    must   be 
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§  §  1427 — 1428.  ]  QUESTIONS  judge  may  disallow  on  cross-examination.. 

^  1427.  In  civil  cases,  by  Ord.  XXXVI.,  r.  38,  "  The  Judge  may, 
in  all  cases,  disallow  any  question  put  in  cross-examination  of  any 
party  or  other  witness  which  may  appear  to  him  vexatious  and  not 
relevant  to  any  matter  proper  to  be  inquired  into  in  the  cause  or 
matter  "  (h).  The  enactment  set  out  in  §  1426,  being,  as  there  stated, 
of  general  application,  applies  to  all  the  Divisions  of  the  High  Court 
in  England  or  Ireland,  and  to  examinations  conducted  by  an  examiner 
of  those  courts  respectively.  Since  the  examiner,  however,  has  no 
power  to  determine  questions  as  to  the  relevancy  or  adverse  nature 
of  the  evidence  of  a  witness,  or,  in  other  respects,  to  act  as  a  judge, 
he  cannot  himself  give  leave  under  the  Act  to  produce  counter  evi- 
dence ;  but  a  special  application  for  that  purpose  must  be  made  to 
the  court  (i).  When  an  examiner  has  reason  to  believe  that  a  party 
will  seek  to  avail  himself  of  the  statutory  power  of  discrediting  his 
own  witness,  he  should  take  down  the  particular  questions,  as  well 
as  the  answers  upon  which  counter  evidence  may  be  required  (fc). 

§  1428.  When  a  witness  has  been  called  by  one  party,  the  other 
party,  as  soon  as  the  examination  in  chief  is  closed,  has  a  right  to 
cross-examine  him.  The  exercise  of  this  right  (I)  is  justly  regarded 
as  one  of  the  most  efficacious  tests,  which  the  law  has  devised  for  the 
discovery  of  truth.  By  means  of  it,  the  situation  of  the  witness  with 
respect  to  the  parties  and  to  the  subject  of  litigation,  his  interest,  his 
motives,  his  inclination  and  prejudices,  his  character,  his  means  of 
obtaining  a  correct  and  certain  knowledge  of  the  facts  to  which  he 
bears  testimony,  the  manner  in  which  he  has  used  those  means,  his 
powers  of  discernment,  memory,  and  description,  are  all  fully  investi- 
gated and  ascertained,  and  submitted  to  the  consideration  of  the  jury, 
who  have  an  opportunity  of  observing  his  demeanour,  and  of  deter- 
mining the  just  value  of  his  testimony.  It  is  not  easy  for  a  witness, 
subjected  to  this  test,   to  impose  on   a  court  or  jury;   for,   however 


related  to  him,  with  the  circumstances  of  times,  places,  and  persons  present;  and  he 
must  be  asked  whether  he  has  made  such  statements,  and  if  so,  allowed  to  explain 
them.  If  the  statements  be  in  writing  they  must  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them."  The  Scotch  law  on  this  subject  is  defined 
by  the  Act  of  15  &  16  V.  c.  27,  which  in  section  3  enacts,  that  "  it  shall  be  competent 
to  examine  any  witness  who  may  be  adduced  in  any  action  or  proceeding,  as  to 
whether  he  has  on  any  specified  occasion  made  a  statement  on  any  matter  pertinent 
to  the  issue,  different  from  the  evidence  given  by  him  in  such  action  or  proceeding; 
and  it  shall  be  competent  in  the  course  of  such  action  or  proceeding  to  adduce  evidence 
to  prove  that  such  witness  has  made  such  different  statement  on  the  occasion 
specified." 

{h)  As  to  cross-examination,  see  infra,  §  1430;  and  also  Lever  v.  Goodwin,  (1887) 
36  Ch.  D.  1. 

(i)  Buckley  v.  Cooke,  (1854)  1  K.  &  J.  29;  103  E.  E.  16. 

(k)  Id. 

(I)  Greenleaf  on  Ev.   (15th  ed.),  §  446. 
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CROSS-EXAMINATION  VALUABLE  TEST  OF  TRUTH.    [§  1428. 

artful  the  fabrication  of  falsehood  may  be,  it  cannot  embrace  all  the 
circumstances,  to  which  a  cross-examination  may  be  extended  (m), 

(m)  St.  Ev.  186.  On  the  subject  of  examining  and  cross-examining  witnesses 
viva  voce,  Quintilian  gives  the  following  instructions  : — "  Primum  est,  nosse  testem. 
Nam  timidus  tereri,  stultus  decipi,  iracundus  concitari,  ambiticsus  inflari,  longua 
protrahi  potest  :  prudens  vero  et  constans,  vel  tanquam  inimicus  et  pervicax,  dimitten- 
dus  statim,  vel  non  interrogatione ,  sed  brevi  interlocutione  patroni,  refutandus  est; 
aut  aliquo,  si  continget,  urbane  dicto  refrigerandus ;  aut,  si  quid  in  ejus  vitam  dici 
poterit,  infamia  criminum  destruendus.  Probos  quosdam  et  verecundos  non  aspere 
incessere  profuit ;  nam  ssepe,  qui  adversus  insectantem  pugnassent,  modestia  miti- 
gantur.  Omnis  autem  interrogatio,  aut  in  causa  est,  aut  extra  causam.  In  causi 
(sicut  accusatori  praecepimus) ,  patronus  quoque  altius,  unde  nihil  suspecti  sit,  repetita 
percontatione,  priora  sequentibus  applicando,  ssepe  eo  perducit  homines,  ut  invitia, 
quod  prosit,  extorqueat.  Ejus  rei,  sine  dubio,  nee  disciplina  ulla  in  scholis,  nee  exer- 
citatio  traditur;  et  naturali  magis  acumine,  aut  usu  contingit  hsec  virtus.   .  Extra 

causam  quoque  multa,  quas  prosint,  rogari  solent,  de  vita  testium  aliorum,  de  sua 
quisque,  si  turpitude,  si  humilitas,  si  amioitia  accusatoris,  si  inimicitis  cum  reo,  in 
quibus  aut  dicant  aliquid,  quod  prosit,  aut  in  mendacio  vel  cupiditate  Isedendi  deprehen- 
dantur.  Sed  in  primis  interrogatio  debet  esse  circumspecta ;  quia  multa  contra 
patronos  venuste  testis  ssepe  jrespondet,  eique  prajcipue  vulgo  f  avetur ;  turn  verbis 
quam  maxima  ex  medio  sumptis  ;  ut  qui  rogatur  (is  autem  ssepius  imperitus)  intelligat, 
aut  ne  intelligere  se  neget,  quod  interrogantis  non  leve  frigus  est."  Quintil.  Inst. 
Orat.  lib.  5,  c.  7.  Alison  observes  on  the  same  subject  : — "  It  is  often  a  convenient 
way  of  examining,  to  ask  a  witness,  whether  such  a  thing  was  said  or  done,  because 
the  thing  mentioned  aids  his  recollection,  and  brings  him  to  that  stage  of  the  proceed- 
ing on  which  it  is  desired  that  he  should  dilate.  But  this  is  not  always  fair ;  and 
when  any  subject  is  approached,  on  which  his  evidence  is  expected  to  be  really  impor- 
tant, the  proper  course  is  to  ask  him  what  was  done,  or  what  was  said,  or  to  tell  his 
own  story.  In  this  way,  also,  if  the  witness  is  at  all  intelligent,  a  more  consistent 
and  intelligible  statement  will  generally  be  got,  than  by  putting  separate  questions; 
for  the  witnesses  generally  think  over  the  subjects  on  which  they  are  to  be  examined 
in  criminal  cases  so  often,  or  they  have  narrated, them  so  frequently  to  others,  that 
they  go  on  much  more  fluently  and  distinctly,  when  allowed  to  follow  the  current  of 
their  own  ideas,  than  when  they  are  at  every  moment  interrupted  or  diverted  by  the 
examining  counsel.  Where  a  witness  is  evidently  prevaricating  or  concealing  the 
truth,  it  is  seldom  by  intimidation  or  sternness  of  manner,  that  he  can  be  brought, 
at  least  in  this  country,  to  let  out  the  truth.  Such  measures  may  sometimes  terrify 
a  timid  witness  into  a  true  confession ;  but  in  general  they  only  confirm  a  hardened 
one  in  his  falsehood,  and  give  him  time  to  consider  how  seeming  contradictions  may 
be  reconciled.  The  most  effectual  method  is  to  examine  rapidly  and  minutely,  as  to 
a  number  of  subordinate  and  apparently  trivial  points  in  his  evidence,  concerning 
which  there  is  little  likelihood  of  his  being  prepared  with  falsehood  ready  made ;  and 
where  such  a  course  of  interrogation  is  skilfully  laid,  it  is  rarely  that  it  fails  in 
exposing  perjury  or  contradiction  in  some  parts  of  the  testimony,  which  it  is  desired 
to  overturn.  It  frequently  happens  that,  in  the  course  of  such  a  rapid  examination, 
facts  most  material  to  the  cause  are  elicited,  which  were  either  denied,  or  but  par- 
tially admitted  before.  In  such  cases,  there  is  no  good  ground,  on  which  the  facts 
thus  reluctantly  extorted,  or  which  have  escaped  the  witness  in  an  unguarded  moment, 
can  be  laid  aside  by  the  jury.  Without  doubt  they  come  tainted  from  the  polluted 
channel  through  which  they  are  adduced ;  but  still  it  is  generally  easy  to  distinguish 
what  is  true  in  such  depositions  from  what  is  false,  because  the  first  is  studiously 
withheld,  and  the  second  is  as  carefully  put  forth;  and  it  frequently  happens  that  in 
this  way  the  most  important  testimony  in  a  case  is  extracted  from  the  most  unwilling 
witness,  which  only  comes  with  the  more  effect  to  an  intelligent  jury,  because  it  has 
emerged  by  the  force  of  examination  in  opposition  to  an  obvious  desire  to  conceal." 
Alison,. Pract,  of  Cr.  L.  546,  547.  See  also  Evans  on  Cross-exon.  in  his  Append,  to 
Poth.  Obi.,  No.  16,  Vol.  2,  pp.  233,  284.  Lord  Bacon,  in  his  Essay  on  Cunning, 
shrewdly  observes: — "A  sudden,  bold,  and  unexpected  question  doth  many  times 
surprise   a  man,   and   lay  him   open.     Like  to  him   that,  having  changed  his  name, 
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§    1429.]       WITNESS,    WHEN    NOT   LIABLE   TO    CROSS-EXAMINATION. 

§  1429.  Such  being  the  importance  which  is  properly  attached 
to  the  right  of  cross-examination,  it  is  not  surprising  that  questions 
should  occasionally  arise,  as  to  whether  the  witness  has  been  so  called 
by  the  one  party  as  to  entitle  the  other  party  to  exercise  this  right. 
And  here  it  is  clear,  that  if  the  witness  be  called  under  a  subpoena 
duces  tecum ^  merely  for  the  purpose  of  producing  a  document,  which 
either  requires  no  proof,  or  is  to  be  identified  by  another  witness,  he 
need  not  be  sworn,  and  if  unsworn,  he  cannot  be  cross-examined  (w). 
So,  if  a  witness  be  sworn  under  a  mistake,  whether  on  the  part  pf 
counsel  or  of  the  oflicer  of  the  court,  and  that  mistake  be  discovered 
before  the  examination  in  chief  has  substantially  begun,  no  cross- 
examination  will  be  allowed  (o).  Neither  has  the  adverse  party  any 
right  to  cross-examine  a  witness,  whose  examination  in  chief  has  been 
stopped  by  the  judge,  after  his  having  answered  a  merely  immaterial 
question  (p).  But,  on  the  other  hand,  it  is  by  no  means  necessary 
that  the  witness  should  have  been  actually  examined  in  chief;  for  if 
he  has  been  intentionally  called  and  sworn,  and  is  moreover  a  com- 
petent witness,  the  opposite  party  has,  in  strictness,  a  right  to  cross- 
examine  him,  though  the  party  calling  him  has  declined  to  ask  a 
single  question  (g).  Where  witnesses  are  simply  called  to  speak  to 
the  character  of  a  prisoner,  it  is  not  usual  to  cross-examine  them, 
excepting  under  special  circumstances  (r) ;  but  no  i-ule  of  law  expressly 
forbids  this  course.  Where  a  witness,  in  a  civil  action,  is  called  and 
examined  by  the  judge  himself  (which  can  only  be  done  with  the  con- 
sent of  the  parties  (s) )  it  is  in  his  discretion  whether  or  not  cross- 
examination  of  the  witness  shall  be  permitted,  but  when  evidence  is 
given  by  a  witness  so  called  which  is  material,  the  party  affected  is 
usually  allowed  to  cross-examine,  though  only  as  to  such  of  the  wit- 

and  walkiDg  in  Paul's,  another  suddenly  came  behind  him  and  called  him  by  his  true 
name,  whereat  straightways  he  looked  back."  This  "  dodge  "  has  been  succesBfuUy 
practised  on  a  deserter,  who — after  solemnly  asserting  that  he  had  never  been  a 
soldier — betrayed  his  falsehood  by  obeying  a  sudden  word  of  command  to  "  stand  at 
easel"  Ld.  Abinger,  C.B.,  whose  powers  as  a  cross-examining  counsel  were 
unrivalled,  was  fond  of  giving  his  juniors  this  advice  : — "  Never  drive  out  two  tacks 
by  trying  to  hammer  in  a  nail." 

(n)  Summers  v.  Moseley,  (1834)  2  Cr.  &  M.  477;  3  L.  J.  Ex.  128;  39  E.  E.  818; 
Perry  v.  Gibson,  (1834)  1  A.  &  E.  48;  3  L.  J.  K.  B.  138;  40  E.  E.  261;  Rush  v. 
Smith,  (1834)  1  Cr.  M.  &  E.  94 ;  3  L.  J.  Ex.  355;  Davis  v.  Dale,  (1830)  Moo.  &  M. 
514;  R.  V.  Murlis,  (1829)  M.  &  M.  515;  Simpson  v.  Smith,  (1822)  2  Ph.  Ev.  397; 
Griffith  V.  Ricketts,  (1849)  7  Hare,  300;  19  L.  J.  Ch.  100;  82  E.  E.  111. 

(o)  Wood  V.  Mackinson,  (1840)  2  M.  &  Eob.  273;  Clifford  v.  Hunter,  (1827)  3  C. 
&  P.  16;  Rush  V.  Smith,  supra;  Reed  v.  James,  (1815)  1  Stark.  132. 

(p)  Creevy  v.  Carr,  (1835)  7  C.  &  P.  64,  per  Gurney,  B. 

(q)  R.  V.  Brooke,  (1819)  2  Stark.  472;  20  E.  E.  723;  Phillips  v.  Earner,  (1795) 
1  Esp.  357;  Reed  v.  James,  (1815)  1  Stark.  132;  Wood  v.  Mackinson,  (1840)  2  M.  & 
Eob.  275,  276.  The  same  rule  prevails  in  the  Ecclesiastical  Courts  :  Newton  v. 
Ricketts,  (1848)  6  Ecc.  &  Mar.  Cas.  35;  83  E.  E.  118. 

(r)  R.  V.  Hodgkiss,  (1836)  7  C.  &  P.  298,  per  Alderson,  B. 

(s)  In  I'c  Enoch  and  Zaretzky's  Arbitration,  [1910]  1  Ch.  327 ;  79  L.  J.  K.  B.  363. 
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WITNESS  CALLED  IF  NAMED  ON  BACK  OF  INDICTMENT.       [§§    1429—1430. 

nesses'  answers  as  are  material  (t).  Where  any  person,  whether  he 
be  a  party  to  the  proceedings  or  not,  has  made  an  affidavit,  which 
has  been  filed  for  the  purpose  of  being  used  before  the  court,  he 
becomes  liable  to  cross-examination,  and  he  cannot  be  exempted  from 
such  liability  by  the  subsequent  withdrawal  of  the  affidavit  (u). 

§  1430.  In  criminal  cases,  although  the  prosecutor  is  not  bound 
to  call  every  witness  whose  name  is  indorsed  on  the  indictment  (v), 
he  usually  does  so ;  and  even  if  he  declines  to  call  any  such  witness, 
he  should  at  least  have  him  in  court,  so  that  he  m^ay  be  called  for 
the  defence,  if  wanted  for  that  purpose,  and  the  defendant  is  entitled 
to  inspect  the  indictment  to  see  the  names  of  the  witnesses;  but  the 
court  cannot  compel  the  prosecution  to  give  their  description  or 
addresses  (x).  The  judge,  too,  in  his  discretion,  will  sometimes  call 
any  witnesses  that  have  been  omitted,  in  order  to  give  the  prisoner's 
counsel  an  opportunity  to  cross-examine  them  {y).  This  rule  applies 
to  misdemeanours  as  well  as  to  felonies  (z),  and  includes  every  witness 
who  has  been  sworn  with  the  view  of  going"  before  the  grand  jury, 
though  he  may  not  have  been  actually  examined  by  that  body  (a). 
Indeed,  in  serious  cases,  the  court  will  sometimes,  for  the  furtherance 
of  justice,  direct  persons  to  be  called  as  witnesses,  though  their  names 
do  not  appear  on  the  back  of  the  indictment,  provided  there  is  reason 
to  believe  that  they  are  acquainted  with  the  circumstances  of  the 
case,  and  are  consequently  capable  of  giving  material  evidence  (b). 
Where  a  witness  is  thus  called  at  the  instance  of  the  prisoner,  and 
no  question  is  put  to  him  on  behalf  of  the  prosecution,  he  becomes 
the  prisoner's  witness  (c),  and  before  1865  his  counsel,  though  per- 
mitted to  put  questions  in  the  nature  of  a  cross-examination,  could  not 
call  witnesses  to  contradict  his  statement  {d).  Neither,  in  such  a 
case,  can  the  counsel  for  the  prosecution  ask  any  question  on  re- 
examination, which  does  not  arise  out  of  the  cross-examination  (e) ; 
and,  perhaps,  if  he  has  refused  to  call  the  witness,   he  will  not  be 

(t)  Coulson  V.  Disborough,  [1894]  2  Q.  B.  316. 

{«)  Re  Quartz  Hill  Co.,  ex  parte  Young,  (1882)  21  Ch.  D.  642;  51  L.  J.  Ch.  940. 
Ord.  XXXVIII.  r.  28,  cited  ante,  §  1396a. 

(»)  R.  V.  Woodhead,  (1847)  2  Car.  &  K.  520,  by  all  the  judges;  R.  v.  Flatley, 
(1842)  Ir.  Cir.  E.  445. 

(x)  R.  V.  Woodhead,  supra;  R.  v.  Cassidy,  (1868)  1  F.  &  F.  79;  R.  v.  Lacy, 
(1848)  3  Cox  C.  C.  517 ;  R.  v.  Gordon,  (1843)  12  L.  J.  M.  C.  84. 

iy)  R.  V.  Simmonds,  (1823)  1  C.  &  P.  84;  R.  v.  Whitbread,  (1823)  1  C.  &  P. 
84  n. ;  R.  v.  Taylor,  (1823)  1  C.  &  P.  84  n. ;  R.  v.  Beezley,  (1830)  4  C.  &  P.  220; 
R.  V.  Bull,  (1839)  9  C.  &  P.  22. 

(z)  R.  V.  Vincent,  (1839)  9  C.  &  P.  91. 

(a)  R.  V.  Bodle,  (1833)  6  C.  &  P.  186. 

(b)  R.  V.  Holden,  (1838)  8  C.  &  P.  609.  See,  also,  R.  v.  Chapman,  (1838)  8  C 
&  P.  558,  and  R.  v.  Orchard,  (1838)  id.  559,  n. ;  B.  v.  Stroner,  (1845)  1  Car.  &  K.  650. 

(c)  R.  V.  Woodhead,  (1847)  2  Car.  &  K.  520. 

(d)  R.  V.  Bodle,  (1833)  6  C.  &  P.  187,  per  Gaselee,  J.     See  now  §  1426. 

(e)  R.  V.  Beezley,  (1830)  4  C.  &  P.  220,  per  Littledale,  J. 
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§  §  1430 — 1431.  ]  LEADING  QUESTIONS  MAY  BE  ASKED  IN  CROSS-EXAMINATION. 

allowed  to  re-examine  him  at  all  (/).  When  two  or  more  persons  are 
tried  on  the  same  indictment  and  are  separately  defended,  any  wit- 
ness called  by  one  of  them  may  be  cross-examined  on  behalf  of  the 
others,  if  he  gives  any  testimony  tending  to  criminate  them  (g).  The 
counsel,  too,  for  the  other  prisoners  are  entitled  in  such  a  case  to 
reply  upon  his  evidence  (h).  Where  two  prisoners  are  tried  together, 
and  one  gives  evidence  affecting  the  other,  the  other  prisoner  has  a 
right  of  cross-examining  him  (i). 

§  1431.  With  respect  to  the  mode  of  conducting  a  cross-exami- 
nation, it  is  admitted  on  all  hands,  that  leading  questions  may  in 
general  be  asked  (fe) ;  but  this  does  not  mean  that  the  counsel  may 
go  the  length  of  putting  the  very  words  into  the  mouth  of  the  witness, 
which  he  is  to  echo  back  again  (I) ;  neither  does  it  sanction  the  put- 
ting of  a  question,  assuming  that  facts  have  been  proved  which  have 
not  been  proved,  or  that  particular  answers  have  been  given  contrary 
to  the  fact  (m).  The  rule  ought  also  to  receive  some  further  qualifica- 
tion, where  the  witness  is  evidently  hostile  to  the  party  calling  him ; 
for  although  it  appears  in  one  case  to  have  been  laid  down,  that  lead- 
ing questions  may  always  be  put  in  cross-examination,  whether  a 
witness  be  unwilling  or  not  (w),  some  restriction  should  surely  be 
imposed,  where  the  witness  betrays  a  vehement  desire  to  serve  the 
cross-examining  party.  It  is  no  answer  to  say  that  the  party,  who 
originally  called  the  witness,  has  brought  the  evil  on  his  own  head; 
for  a  fraudulent  witness  might  purposely  conceal  his  bias  in  favour 
of  one  party,  and  thus  induce  the  other  to  call  him;  or  he  might  bei 
an  attesting  witness,  or  other  person  whom  it  was  necessary  to  ex- 
amine in  order  to  establish  some  technical  part  of  the  case.  To  allow 
such  a  witness  to  have  the  most  favourable  answers  suggested  to 
him  through  the  medium  of  leading  questions,  would  be  obviously 
unjust;  though,  no  doubt,  this  special  evil  is  now  capable  of  being 
materially  mitigated,   whether  at  Nisi  Prius   (o),   or   in  the  criminal 

(/)    R.  V.  Harris,  (1836)  7  C.  &  P.  581. 

ig)  R.  V.  Burdett,  (1855)  Dears.  C.  C.  431.  So,  in  Lord  v.  Colvin,  (1855)  3  Drew, 
222,  Kindersley,  V.-C,  after  consulting  all  the  equity  judges,  held  that,  before  an 
examiner  in  chancery,  one  defendant  might  cross-examine  another  defendant's 
witness. 

(h)  R.  V.  Burdett,  supra. 

(«)   R.  V.  Hadwen,  [1902]  1  K.  B.  882 ;  71  L.  J.  K.  B.  581. 

(k)  In  Scotland  leading  questions  used  not  to  be  allowed  in  the  cross-examination, 
any  more  than  in  the  examination  in  chief;  Burnet,  Cr.  L.,  c.  18,  p.  465;  24  How. 
St.  Tr.  660,  n.  But  the  modern  practice  of  the  Scottish  courts  on  this  point  is  similar 
to  our  own ;  2  Dickson,  Ev.  988. 

(l)    R.  V.  Hardy,  (1794)  24  How.  St.  Tr.  659,  755. 

(m)Hill  V.  Coombe,  (1818),  and  Handley  v.  Ward,  (1818)  per  Abbott,  C.  .T., 
cited  1  St.  Ev.  188,  n.  n. 

(ii)  Parkin  v.  Moon,  (1836)  7  C.  &  P.  409. 

(o)  See  Ord.  XXXVI.,  E,  36,  which  is  as  follows  : — "  Upon  a  trial  with  a  jury, 
the  addresses  to  the  jury  shall  be  regulated  as  follows  :  the  party  who  begins,  or  his 
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courts  (p),  by  the  rule  which  entitles  the  counsel,  who  opens  the  case 
on  either  side,  to  sum  up  the  evidence,  and  to  point  out  the  unsatis- 
factory nature  of  any  testimony  thus  procured. 

§  1432.  Cross-examination  is  not  limited  to  the  matters  upon 
which  the  witness  has  already  been  examined  in  chief,  but  extends  to 
the  whole  case  (g) ;  and  therefore,  if  a  plaintiff  calls  a  witness  to  prove 
the  simplest  fact  connect-ed  with  his  case,  the  defendant  is  at  liberty 
to  cross-examine  him  on  every  issue,  and  by  putting  leading  questions 
to  establish,  if  he  can,  his  entire  defence  (r).  So  far  has  this  doctrine 
been  carried,  that,  even  where  it  was  requisite  that  the  substantial, 
though  not  the  nominal,  party  in  the  cause  should  be  called  by  his 
adversary,  for  the  sake  of  formal  proof  only,  it  was  held,  that  he  was 
thereby  made  a  witness  for  all  purposes,  and  might  be  cross-examined 
as  to  the  whole  case  (s). 

§  1483  (t).  Whether,  when  a  person  is  once  entitled  to  cross- 
examine  a  witness,  this  right  continues  through  all  the  subsequent 
stages  of  the  cause,  so  that  if  he  afterwards  recalls  the  same  witness 
to  prove  a  part  of  his  own  case,  he  may  interrogate  him  by  leading 
questions,  and  treat  him  as  the  witness  of  the  party  who  first  adduced 
him,  is  also  a  question  upon  which  different  opinions  have  been  enter- 
tained. The  general  principle  on  which  this  course  of  examination 
is  permitted,  namely,  that  every  witness  is  supposed  to  be  inclined 
most  favourably  towards  the  party  calling  him,  is  scarcely  applicable 
to  a  case  where  a  person  is  equally  the  witness  of  both  sides;  and  it 
seems  that,  in  common  fairness,  each  party  should  alternately  have 
the  right  of  cross-examining  such  a  witness  as  to  his  adversary's  case, 
while  both  should  be  precluded,  in  the  course  of  the  respective  exam- 

counsel,  shall  be  allowed  at  the  close  of  his  case,  if  his  opponent  does  not  announce 
any  intention  to  adduce  evidence,  to  address  the  jury  a  second  time  for  the  purpose 
of  summing  up  the  evidence,  and  the  opposite  party,  or  his  counsel,  shall  be  allowed 
to  open  his  case,  and  also  to  sum  up  the  evidence,  if  any,  and  the  right  to  reply  shall 
be  the  same  as  heretofore.".  See,  also,  Hodges  v.  Ancrum,  (1855)  11  Ex.  214;,  24 
L.  J.  Ex.  257;  105  E.  E.  495.  This  practice  does  not  apply  to  the  County  Courts; 
Dymech  v.  Watkins,  (1883)  10  Q.  B.  T>.  451. 

(p)  28  &  29  V.  c.  18,  s.  2. 

(g)  Berwick-on-Tweed  Corporation  v.  Murray,  (1850)  19  L.  J.  Ch.  281,  286.  So, 
by  the  Scotch  statute  law,  it  is  now  enacted,  that  "  in  any  action,  cause,  prosecu- 
tion, or  other  judicial  proceeding,  civil  or  criminal,  where  proof  shall  be  taken,  whether 
by  the  judge  or  a  person  acting  as  commissioner,  it  shall  be  competent  for  the  party, 
against  whom  a  witness  is  produced  and  sworn  in  cans  A,  to  examine  such  witness, 
not  in  cross  only,  but  in  causd,"  3  &  4  V.  c.  59,  o.  4. 

(r)  But  see  Re  Woodfine,  (1878)  47  L.  J.  Ch.  832,  where  Ery,  J.,  would  not  allow 
the  defendant  in  an  action  for  a  legacy  to  cross-examine  the  plaintiff  respecting  an 
independent  counterclaim,  but  directed  him  to  recall  the  plaintiff  as  his  own  witness. 
Sed  qu. 

(s)  Morgan  v.  Brydges,  (1818)  2  Stark.  314;  R.  v.  Murphy,  (1841)  1  Arm.  M.  & 
0.  206. 

(t)  G-r.  Ev.  §  447,  as  to  first  nine  lines. 
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inations  in  chief,  from  putting  leading  questions  with  regard  to  their 
own  (m).  Accordingly,  it  has  been  held  in  Ireland,  that  a  plaintiff 
may  cross-examine  any  of  his  own  witnesses,  on  their  being  afterwards 
called  on  behalf  of  the  defendant  (v).  In  one  English  case  (x),  how- 
ever, Lord  Kenyon  is  reported  to  have  ruled,  that  a  plaintiff's  witness, 
who  was  recalled  by  the  defendant  to  establish  a  plea  of  tender, 
might,  in  such  examination  in  chief,  have  leading  questions  put  to 
him  as  in  an  ordinary  cross-examination ;  but  the  soundness  of  this 
decision,  if  cited  in  support  of  a  general  rule,  may  be  doubted. 

§  1434  (i/).  The  rule  which  confines  evidence  to  the  points  in 
issue,  and  excludes  all  proof  of  such  collateral  facts  as  afford  no  reason- 
able inference  with  respect  to  the  principal  matters  in  dispute  («),  is 
not  usually  applied  in  cross-examinations  with  the  same  strictness 
as  in  examinations  in  chief;  but  great  latitude  of  interrogation  is 
sometimes  permitted,  when,  from  the  temper  or  conduct  of  the  wit- 
ness, or  from  other  circumstances,  such  course  seems  essential  to  the 
discovery  of  truth ;  or  where  the  cross-examiner  will  undertake  to 
show,  at  some  subsequent  stage  of  the  trial,  by  other  evidence,  the 
relevancy  of  the  question  put  (a).  On  this  head  it  is  difficult  to  lay 
down,  or  rather  to  apply,  any  precise  general  rule  (&).  Still,  one  or 
two  subsidiary  rules  have  been  clearly  estabHshed,  and  a  due  attention 
to  these  will  enable  the  practitioner  to  define  with  tolerable  certainty 
the  limits,  within  which  questions  on  cross-examination  must  be 
confined. 

§  1434a.  First,  by  virtue  of  a  rule  which  has  been  set  out  in  a. 
previous  section,  the  judge  may  now  in  all  cases  disallow  any  ques- 
tions put  in  cross-examination  which  may  appear  to  him  to  be  vexa- 
tious and  not  relevant  to  any  matter  proper  to  be  inquired  into  in 
the  cause  or  matter  (c). 

§  1435.  Next,  the  answer  of  a  witness  to  a  question  put  in  cross- 
examination  respecting  any  fact  irrelevant  to  the  issue,  with  the 
exception  of  an  answer  to  a  question  whether  the  witness  has  been 
convicted  of  a  felony  or  misdemeanour  (d),  is  conclusive,  and  evidence 
cannot  be  called  on  the  other  side  to  show  that  the  answer  is  un- 

(u)  1  St.  Ev.  187 ;  2  Ph.  Ev.  401. 

(v)  Malone  v.  Spillessy,  (1842)  Ir.  Cir.  E.  504.     See,  too,  Lqrd  v.  Colvin,  (1855) 
3  Drew.  222 ;  24  L.  J.  Ch.  517 ;  106  E.  E.  322. 
(x)  Dickinson  v.  Shee,  (1801)  4  Esp.  67. 
iy)  Gr.  Ev.  §  449,  in  part. 
(z)  Ante,  §  316,  et  seq. 

(a)  Haigh  v.  Belcher,  (1830)  7  C.  &  P.  389. 

(b)  Lawrence  v.  Baker,  (1830)  5  Wend.  805. 

(c)  Ord.  XXXVI.,  E.  38,  eet  out  ante,  §  1426. 

(d)  Post,  §  1437. 
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true  (e),  neither  can  an  irrelevant  question  be  put  to  a  witness  on 
cross-examination  for  the  mere  purpose  of  impeaching  his  credit  by 
contradicting  him.  For  instance,  it  was  held  prior  to  the  repeal  of 
the  usury  laws  (/),  that  in  a  penal  action  for  usury,  alleged  to  have 
been  committed  in  a  contract  made  by  the  defendant  with  a  witness 
who  was  called  to  establish  the  offence,  the  defendant's  counsel  could 
not  cross-examine  this  witness  as  to  other  contracts  made  by  him 
with  other  persons  about  the  same  time,  in  order  to  draw  an  inference 
that  the  contracts  were  all  of  the  same  nature,  if  the  witness  stated 
that  the  latter  were  not  usurious,  and  to  contradict  him  by  extrinsic 
proof,  if  he  said  that  they  were  (g).  Again,  on  the  trial  of  an  issue, 
whether  the  defendant's  manufactory  emitted  smoke  prejudicial  to 
the  plaintiff's  garden,  where  both  parties  had  examined  witnesses  as 
to  the  effect  of  the  works  on  neighbouring  grounds,  a  witness  was 
called  by  the  defendant,  who  described  several  gardens  in  the  neigh- 
bourhood as  uninjured.  In  cross-examination,  he  was  asked  whether 
he  knew  Glasgow  field,  and  having  answered  that  he  did,  but  that 
"he  never  knew  of  any  damage  done  there,"  the  counsel  for  the 
plaintiff'  proposed  to  ask  him,  "Whether  he  had  known  of  any  sum 
having  been  paid  by  the  defendant  to  the  proprietors  of  Glasgow  field, 
for  alleged  damage  occasioned  by  the  works?"  The  learned  judge, 
however,  refused  to  allow  this  question  to  be  put,  and  on  a  bill  of 
exceptions,  the  House  of  Lords  confirmed  the  ruling  (h). 

§  1436.  Thirdly,  with  the  view  of  impeaching  the  character  of  a 
witness,  he  (other  than  a  prisoner  giving  evidence  (i) ),  may  always 
be  asked  on  cross-examination  (k), — though,  as  will  be  presently  seen, 
he  is  not  always  compelled  to  answer  (I), — questions  with  regard  bo 
alleged  crimes  or  other  improper  conduct  on  his  part;  and  here,  if 
the  fact  inquired  into  be  relevant  to  the  issue,  it  may  be  proved  by 
other  evidence  although  denied  by  the  witness ;  but,  if  it  be  irrelevant, 
the  answer  of  the  witness,  when  he  makes  any,  must  at  common  law 

(e)  See  Baker  v.  Baker,  (1863)  32  L.  J.  P.  &  M.  145;  3  Sw.  &  Tr.  213;  Harris 
V.  Tippett,  (1811)  2  Camp.  637;  11  E.  E.  767;  Ex  parte  Arnsby,  (1833)  2  Deac.  &  C. 
213;  Goddard  v.  Parr,  (1855)  24  L.  J.  Ch.  783;  In  re  Haggermacher's  Patent,  [1898] 
1  Ch.  280;  67  L.  J.  Ch.  675. 

(/)   By  17  &  18  V.  c.  90. 

ig)  Spenceley  v.  De  Willott,  (1806)  7  East,  108. 

ih)  Tennant  v.  Hamilton,  (1839)  7  CI.  &  P.  122;  51  E.  E.  1. 

(i)    See  ante,  §  1372c. 

{k)  Harris  v.  Tippett,  supra;  R.  v.  Yewin,  (1811)  id.  639;  R.  v.  Edwards,  (1791) 
4  T.  R.  440 ;  2  E.  E.  427 ;  E.  v.  Barnard  and  R.  v.  James,  (1823)  cited  in  n.,  1  C.  &  P. 
86,  87;  R.  V.  Watson  (1817)  2  Stark.  149.  The  cases  of  R.  v.  Lewis,  (1802)  4  Esp. 
226;  Macbnde  v.  Machride,  (1802)  id.  242;  and  R.  v.  Pitcher,  (1817)  1  C.  &  P.  85, 
where  questions  tending  to  degrade  the  witness  were  not  allowed  to  be  put,  cannot 
now  be  regarded  as  authorities. 

(I)   Post,  §  1453,  et  seq. 
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be  regarded  as  conclusive ;  and  whether  he  answers  or  not,  no  inde- 
pendent proof  can  be  given  to  establish  the  truth  of  the  imputation  (m). 

§  1487.  An  exception  (n)  to  this  last  rule  has  been  recognised  by 
the  Legislature,  and  the  Act  of  28  &  29  V.  c.  18,'  enacts,  in  section  tj, 
that  "  a  witness  may  be  questioned  as  to  whether  he  has  been  con 
victed  of  any  felony  or  misdemeanour,  and,  upon  being  so  questioned, 
if  he  either  denies  or  does  not  admit  the  fact,  or  refuses  to  answer,  it 
shall  be  lawful  for  the  cross-examining  party  to  prove  such  convic- 
tion ' ' ;  and  this,  too,  although  the  fact  of  such  conviction  be  altogether 
irrelevant  to  the  matter  in  issue  in  the  cause  (o).  When  an  accused  is 
called  as  a  witness  on  his  own  behalf  in  a  criminal  prosecution,  the  Act 
only  applies  under  the  conditions  set  out  anie,  in  §  1372c.  The  Act 
goes  on  to  provide,  that  "  a  certificate  containing  the  substance  and 
eSect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction 
for  such  offence,  purporting  to  be  signed  by  the  clerk  of  the  court,  or 
other  officer  having  the  custody  of  the  records  of  the  court  where  the 
ofiender  was  convicted,  or  by  the  deputy  of  such  clerk  or  officer  (for 
which  certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded 
or  taken),  shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient 
evidence  of  the  said  conviction,  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  the  same  "  (p). 

§  1438.  Fourthly,  with  respect  to  all  questions  put  to  a  witness  on 
cross-examination  for  the  purpose  of  directly  testing  his  credit,  it  may 
be  broadly  laid  down,  that  if  the  questions  relate  to  relevant  facts,  the 
answers  may  be  contradicted  by  independent  evidence ;  if  to  irrelevant, 
they  cannot.  It  becomes,  then,  necessary  to  ascertain  what  matters 
connected  with  the  witness  are  or  are  not  relevant;  and  here,  in 
addition  to  what  has  been  stated  in  a  former  chapter  (g),  it  should  be 
observed,  that  inquiries  respecting  the  previous  conduct  of  the  witness 
will  almost  invariably  be  regarded  as  irrelevant,  provided  such  conduct 

{m)R.  -V.  Watson,  supra;  R.  v.  Rudge,  (1805)  Pea.  Add.  Gas.  232;  49  E.  E.  906; 
Goddard  v.  Parr,  (1855)  24  L.  J.  Ch.  783.  If  the  statement  be  material  to  the  issue, 
although  irrelevant,  the  witness  if  he  swear  falsely  may  be  indicted  for  perjury,  and 
any  matter  going  to  the  credit  of  a  material  witness  is  material  to  the  issue,  B.  v. 
Baker  [1895]  1  Q.  B.  797;  64  L.  J.  M.  C.  177. 

(n)  See  the  reasons  for  this  exception  as  stated  by  the  Com.  Law  Commiss.,  in 
their  2nd  Eep.  pp.  21,  22. 

(o)  Ward  v.  Sinfield,  (1880)  49  L.  J.  C.  P.  696.  This  case  was  a  decision  on 
17  &  18  V.  c.  125,  s.  25,  which  contains  almost  identically  the  same  language  as  the 
section  cited  in  the  text. 

(p)  This  enactment  extends,  by  s.  1,  to  "  all  Courts  of  Judicature,  as  well  criminal 
as  all  others,  and  to  all  persons  having,  by  law  or  by  consent  of  parties,  authority  to 
hear,  receive  and  examine  evidence,"  whether  in  England  or  Ireland.  In  New  Tork, 
"a  witness  must  answer  as  to  the  fact  of  his  previous  conviction  for  felony."  See 
Civ.  Code,  §  1854. 

(g)  Ante,  §  335,  et  seq. 
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be  not  connected  with  the  cause  or  the  parties.  Therefore,  if  a  witness 
be  questioned  on  cross-examination  respecting  the  commission  of 
crimes  by  him  on  some  former  occasion,  his  answers,  except  in  the 
case  of  an  actual  conviction,  must  be  taken  as  conclusive  (r).  This 
rule  extends  to  parties  to  the  record,  when  giving  testimony,  as  well 
as  to  other  witnesses;  and  therefore,  in  an  action  for  an  indecent 
assault,  where  the  defendant  was  examined  as  a  witness  on  his  own 
behalf,  and  denied  the  charge,  the  court  held  that,  although  he  might 
be  cross-examined  with  respect  to  alleged  improprieties  committed  by 
him  towards  other  persons,  these  collateral  imputations  could  neither 
be  disproved  on  the  one  hand,  nor  supported  on  the  other,  by 
independent  evidence  (s). 

§  1439.  The  rule  is  founded  on,  two  reasons:  first,  that  a  witness 
cannot  be  expected  to  come  prepared  to  defend  all  the  actions  of  his 
life;  and  next,  that  to  admit  contradictory  evidence  on  such  points 
would  of  necessity  lead  to  inextricable  confusion,  by  raising  an  almost 
endless  series  of  collateral  issues  (t).  The  rejection  of  the  contradic- 
tory testimony  may  indeed  sometimes  exclude  the  truth ;  but  this  evil, 
acknowledged  though  it  be,  is  as  nothing  compared  with  the  incon- 
veniences that  must  arise  were  a  contrary  rule  to  prevail  (u).  The  case 
of  Aloock  V.  Royal  Exchange  Insurance  Co.  (v)  forms  no  real  exception 
to  the  above  rule.  There,  an  action  was  brought  by  a  shipowner 
against  underwriters  on  a  policy  of  insurance,  and  the  plaintiff's  claim 
to  recover  as  for  a  total  loss  rested  on  the  abandonment  of  the  vessel 
by  the  captain.  The  captain  was  called  as  a  witness  for  the  plaintiff, 
and,  on  cross-examination,  denied  that  previous  to  the  voyage  insured 
against  he  had  been  an  habitual  drunkard.  The  defendants  thereupon 
called  witnesses  to  establish  that  fact,  and  the  court  held  that  their 
evidence  was  clearly  admissible,  as  tending  to  ^how  that  the  captain 
was  not  likely  to  have  exercised  a  sound  judgment  in  reference  to  the 
abandonment,  and  that,  consequently,  the  judgment  actually  exercised 
by  him  was  not  entitled  to  any  respect  from  the  jury. 

§  1440.  Whether  questions  respecting  the  motives,  interest,  or 
conduct  of  the  witness,  as  connected  with  the  cause,  or  with  either  of 
the  parties,  are  irrelevant,  is  a  point  on  which  the  authorities  differ. 
On  the  one  hand,  it  has  been  held  relevant  to  the  guilt  or  innocence 

(r)  Goddard  v.  Parr,  (1855)  24  L.  J.  Ch.  784. 

is)  Tolman  S  Ux.  v.  Johnstone,  (1860)  2  F.  &  F.  66 ;  121  E.  E.  766,  per  Cockburn, 
C.  J.,  after  consulting  the  other  judges.  See,  also,  Baker  v.  Baker,  (1863)  32  L.  .T. 
P-.  &  M.  145 ;  3  Sw.  &  Tr.  213. 

(t)  Att.-Gen.  v.  Hitchcock,  (1847)  1  Ex.  93,  94;  per  Parke,  B.,  103,  104,  per 
Alderson,  B.,  16  L.  J.  Ex.  259;  74  E.  E.  592. 

(u)  Att.-Gen.  v.  Hitchcock,  supra. 

(v)  (1849)  13  Q.  B.  292;  18  L.  J,  Q.  B.  121;  78  E.  E.  364. 
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of  a  person  charged  with  a  crime,  to  inquire  of  the  witness  for  the 
prosecution,  in  cross-examination,  whether  he  had  not  expressed 
feelings  of  hostihty  towards  the  prisoner  (x);  and  the  like  inquiry  has 
been  made  in  a  civil  action  (y).  On  an  indictment  for  rape,  or  for  an 
attempt  to  commit  that  crime,  the  prosecutrix  may,  on  cross-examina- 
tion, be  asked  whether  she  had  not  on  former  occasions  consented  to 
the  prisoner's  embraces  (z).  In  all  these  cases,  if  the  witness  under 
cross-examination  denied  the  fact  imputed,  he  was  exposed  to  contra- 
diction by  other  witnesses.  So,  on  the  trial  of  Lord  Stafford  for  high 
treason,  he  was  allowed  to  adduce  proof  that  one  of  the  witnesses  for 
the  prosecution  had  attempted  to  suborn  several  persons  to  give  false 
evidence  against  him  (a);  and  in  the  Queen's  Case,  the  judges  appear 
to  have  considered  such  a  course  unobjectionable,  provided  the  wit- 
nesses were  first  cross-examined  upon  the  subject  (6).  In  an  action 
on  a  promissory  note,  the  making  of  which  was  denied,  the  attesting 
witness  was  asked  whether  she  was  not  the  plaintiff's  mistress,  and 
upon  her  denying  the  suggestion  defendant  was  allowed  to  call 
witnesses  to  contradict  her  (c). 

I  1441.  On  the  other  hand,  it  has  been  several  times  ruled  that,  if 
a  witness  denies  that  he  has  tampered  with  the  other  witnesses, 
•evidence  to  contradict  him  cannot  be  received  (d).  So,  where  a 
witness  called  to  character,  denied  having  ever  said  that  the  prisoner 
should  be  acquitted  if  it  cost  him  £20,  the  court  decided  that  the 
counsel  for  the  prosecution  must  rest  satisfied  with  the  answer  (e) ; 
and  in  a  civil  action,  where  the  defendants  sought  to  disparage  the 
testimony  of  a  witness  of  the  plaintiff,  by  proving  some  circumstances 
indicating  a  hostile  spirit  towards  themselves,  the  learned  judge  is 
reported  to  have  held  that  it  could  not  be  done  (/).  Again,  where  the 
principal  witness  against  a  man  indicted  for  theft,  was  his  apprentice, 
who,  being  asked  in  cross-examination  whether  he  had  not  been 
charged  with  robbing  his  master,  denied  the  fact,  the  prisoner's  counsel 

(x)  B.  V.  Yewin,  (1811)  2  Camp.  638. 

(y)  Attwood  V.  Welton,  (1828)  7  Conn.  66. 

(z)  R.  V.  Riley,  (1887)  18  Q.  B.  D.  481;  56  L.  J.  M.  C.  52;  R.  v.  Martin,  (1834) 
6  C.  &  P.  562;  recognised  by  Kelly,  C.  B.,  in  R.  v.  Holmes  &  Furness,  (1871)  L.  E. 
1  C.  C.  E.  334;  41  L.  J.  M.  C.  14.  Secus,  aa  to  intercourse  with  other  men,  infra, 
§  1441. 

(o)  (1680)  7  How.  St.  Tr.  1400. 

(b)  (1820)  2  Br.  &  B.  311.  Eecognised  by  Parke,  B.,  in  Att.-Gen.  v.  Hitchcock, 
supra. 

(c)  Thomas  v.  David,  (1836)  7  C.  &  P.  350;  48  E.  E.  794.  In  A.  G.  v.  Hitchcock, 
supra,  Alderson,  B.,  explained  this  ruling  on  the  ground  that  the  question  "had  a 
bearing  on  the  general  status  of  the  witness,"  an  explanation  which  the  Court  of 
Criminal  Appeal  found  it  difiicult  to  understand  in  R  v.  Cargill,  [1913]  2KB.  271; 
82  L.  J.  K.  B.  655. 

(d)  R.  V.  Lee,  (1838)  2  Lewin  C.  C.  154;  Harris  v.  Tippett,  (1811)  2  Camp.  637. 

(e)  R.  V.  Lee,  supra. 

(/)    Harrison  v.  Gordon.  (1838)  2  Le-n-in  C.  C.  156. 
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was  not  allowed  to  prove  that  the  answer  was  false  (g).  So,  also,  on 
indictments  for  rape,  or  for  an  attempt  to  commit  rape,  or  for  an 
indecent  assault,  though  the  principal  female  witness  may  be  cross- 
examined  with  the  view  of  showing  that  she  has  previously  been  guilty 
of  incontinence  with  other  men,  yet  her  answers  to  such  questions 
must  be  taken  as  conclusive,  and  her  supposed  paramours  cannot  be 
called  as  witnesses  for  the  purpose  of  contradiction  (h).  The  same 
law  would  seem  to  apply  in  actions  for  seduction,  and  on  summonses 
for  affiliation,  unless  the  evidence  would  directly  tend  to  show  that  the 
defendant  was  not  in  point  of  fact  the  father  of  the  child  (i). 

§  1442.  Such  being  the  conflict  of  authorities,  it  is  no  easy  matter 
to  apply  the  rule  with  precision  to  any  new  combination  of  facts;  but 
probably  a  lawyer,  who  was  really  anxious  to  promote  the  interests  of 
truth  and  justice,  would  on  most  occasions  feel  inclined  to  follow  the 
former,  rather  than  the  latter,  class  of  cases.  Indeed,  this  view  of 
the  law  is  strongly  confirmed  by  a  case  in  the  Exchequer,  where  the 
learned  Barons  intimated  a  tolerably  decisive  opinion,  that  a  witness 
might  be  asked  any  questions  tending  to  impeach  his  impartiality, 
and  that  his  answers  might  be  contradicted  by  other  witnesses.  "  It 
is  certainly  allowable  to  ask  a  witness  in  what  manner  he  stands 
affected  towards  the  opposite  party  in  the  cause,  and  whether  he  doss 
not  stand  in  such  a  relation  to  that  person  as  is  likely  to  affect  him, 
and  prevent  him  from  having  an  unprejudiced  frame  of  mind,  and 
whether  he  has  not  used  expressions  importing  that  he  would  be 
revenged  on  some  one,  or  that  he  would  give  such  evidence  as  might 
dispose  of  the  cause  in  one  way  or  the  other.  If  he  denies  that  you 
may  give  evidence  of  what  he  said,  not  with  a  view  of  having  a  direct 
effect  on  the  issue,  but  to  show  what  is  the  state  of  mind  of  that 
witness  in  order  that  the  jury  may  exercise  their  opinion  as  to  how 
far  he  is  to  be  believed  "  (fe).  No  doubt  it  is  an  object  of  great  import- 
ance to  confine  the  attention  of  the  jury  as  much  as  possible  to  the 
specific  issues;  but  it  seems  highly  essential  to  the  discovery  of  tnith, 

ig)  R.  v.  Yewin,  (1811)  2  Camp.  638. 

ih)  R.  v.  Holmes  &  Furness,  (1871)  L.  E.  1  C.  C.  E.  334;  41  L.  J.  M.  C.  12; 
affirming  R.  v.  Hodgsm,  (1812)  E.  &  E.  211,  and  overruling  R.  v.  Robins,  (1843) 
2  M.  &  Eob.  512.  See,  also,  R.  v.  Cockcroft,  (1870)  11  Cox,  C.  C.  410.  A  defendant 
may,  however,  give  general  evidence  of  the  woman's  character  for  want  of  chastity, 
or  that  she  is  a  common  prostitute  :  R.  v.  Riley,  supra.  See,  also,  R.  v.  Gargill, 
supra. 

(i)  Garbutt  v.  Simpson,  (1863)  32  L.  J.  M.  C.  186 ;  2  N.  E.  276.  In  Verry  v. 
Wathins,  (1836)  7  C.  &  P.  308,  Alderson,  B.,  in  an  action  of  seduction  allowed  wit- 
nesses, irrespective  of  the  question  of  paternity,  to  give  evidence  of  their  having  had 
connexion  with  the  plaintiff's  daughter.  Sed  qu.,  since  the  last  decisions.  See,  also, 
on  this  subject,  and  attempt  to  reconcile,  Andrews  v.  Askey,  (1837)  8  C.  &  P.  7 ;  and 
Dodd  V.  Norm,  (18141  3  Camp.  519;  14  E.  E.  882. 

(fc)  Pollock,  C.B.,  in  Att.-Gen.  v.  Hitchcock,  (1847)  1  Ex.  94,  100,  102;  16  L.  J. 
Ex.  259;  74  R.  E.  592. 
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that  those  who  are  to  determine  the  respective  value  of  conflicting 
testimony,  should  be  enabled  to  discriminate  between  the  interested 
and  disinterested  witnesses;  and  no  test  of  interest  can  be  more  sure 
than  that  which  is  afforded  by  the  conduct  of  the  witness  himself. 
The  argument  that  a  witness  cannot  come  prepared  to  defend  himself 
against  particular  charges  without  notice,  may  be  a  very  good  reason 
why  evidence  that  he  has  been  guilty  of  a  specific  crime,  unconnected 
with  the  cause  or  parties,  should  not  be  adduced — because,  even  were 
such  a  fact  proved,  it  would  raise,  in  the  absence  of  interest,  only  a 
very  faint  presumption  that  he  had  been,  guilty  of  perjury — but  this 
argument  should  not  be  allowed  to  extend  to  a  case  where  the  charge, 
if  true,  would  show  that  the  witness  either  had  a  motive  to  swear 
falsely,  or  was  not  very  scrupulous  in  the  selection  of  means  to  attain 
his  end.  A  charge,  too,  of  this  nature  would,  almost  of  necessity, 
apply  to  some  act  of  recent  date,  and  as  such  might  be  easily  explained 
or  rebutted  by  the  witness,  if  it  were  made  without  foundation.  More- 
over, this  inquiry  would  seem  at  the  present  day  to  be  all  the  more 
necessary,  as  witnesses  are  no  longer  incompetent  to  testify  on  the 
ground  of  interest  or  crime. 

§  1443.  Assuming,  however,  that  a  witness  may  in  all  cases  be 
cross-examined,  and,  if  necessary,  contradicted,  for  the  purpose  of 
showing  that  his  mind  is  not  in  a  state  of  impartiality  as  between  the 
two  contending  parties,  it  must  clearly  appear,  before  the  contradic- 
tory evidence  can  be  admitted,  that  the  questions  answered  had  a 
direct  tendency  to  prove  that  the  witness  was  under  the  influence  of 
an  undue  bias.  This  doctrine  was  established  by  the  case  of  the 
Attorney-General  v.  Hitchcock  (l).  That  was  an  information  under 
the  revenue  laws,  and  a  witness,  who  had  given  material  evidence  for 
the  Crown,  was  asked,  on  cross-examination,  whether  he  had  not'said 
that  the  officers  of  the  Crown  had  offered  him  £20  to  give  that 
evidence.  He  denied  that  he  had  ever  said  so,  and  the  Court  held 
that  evidence  to  contradict  him  was  inadmissible.  Nor  can  it  be 
doubted  but  that  this  decision  was  correct;  for  as  the  mere  offer  of  a 
bribe,  if  unaccepted,  could  not  in  fairness  prejudice  the  character  of 
the  party  to  whom  it  was  made,  it  was  obviously  immaterial  what  the 
witness  might  have  said  upon  the  subject.  Had  the  witness  been 
asked  whether  he  had  said  that  he  had  received  a  bribe,  and  had  he 
denied  that  he  had  ever  made  such  a  statement,  the  decision  probably- 
would  have  been  very  different. 

§  1444.  Since  the  case  of  the  Attorney-General  v.  Hitchcock  was 
decided,  the  rule  of  law  supposed  to  have  been  laid  down  by  that 
decision,  has  been  elaborately  discussed  in  the  Irish  Court  of  Criminal 

(0    Supra. 
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Appeal  (m).  The  question  arose  in  this  way.  On  the  trial  of  a 
prisoner  for  rape,  a  witness  was  called  on  his  behalf,  who  professed 
his  inability  to  speak  English.  He  was  therefore  sworn  in  Irish,  and 
he  enjoyed  the  advantage — which  to  a  dishonest  witness  is  no  slight 
one — of  giving  his  evidence  through  an  interpreter  (mm).  On  cross- 
examination  he  was  pressed  as  to  his  knowledge  of  the  English 
language,  and  was  pointedly  asked  whether  he  had  not  very  recently 
spoken  English  to  two  persons  who  were  present  in  court.  He  denied 
that  he  had  done  so,  and  these  two  persons  were  called  to  contradict 
him.  The  question  was  whether  their  testimony  was  admissible.  Ten 
of  the  learned  judges  heard  the  argument;  seven  held  that  the 
evidence  could  not  be  received,  while  three  were  of  opinion  that  it 
could  (w).  The  arguments  advanced  by  the  minority  in  this  case  are 
certainly  entitled  to  grave  consideration,  and  might  yet  very  possibly 
be  upheld  in  England,  should  the  same  point  arise  here.  Where  a 
prosecutrix  gives  evidence  in  chief  of  matt-er  which  was  not  relevant 
to  the  issue,  but  which  was  highly  prejudicial  to  the  prisoner,  e.g.,  that 
he  seduced  her  (the  charge  being  carnal  knowledge  between  thirteen 
and  sixteen),  the  prisoner  was  held  not  entitled  to  call  evidence  to 
prove  that  prosecutrix  had  previously  had  connection  with  other  men, 
she  having  denied  the  suggestion  in  cross-examination  (o). 

§  1445.  It  is  certainly  relevant  to  put  to  a  witness  any  question, 
which,  if  answered  in  the  affirmative,  would  qualify  or  contradict  some 
previous  part  of  his  testimony  given  on  the  trial  of  the  issue;  and  if 
such  question  be  put,  and  be  answered  in  the  negative,  the  opposite 
party  may  then  contradict  the  witness,  and  for  this  simple  reason,  that 
the  contradiction  would  qualify  or  contradict  the  previous  part  of  the 
witness's  testimony,  and  so  neutralise  its  eSect  (p).  In  accordance 
with  this  general  principle,  a  witness  may  be  cross-examined  as  to  a 
former  statement  made  by  him  relative  to  the  subject-matter  of  the 
cause,  and  inconsistent  witli  his  present  testimony;  and  if  he  either 
denies,  or  does  not  distinctly  admit,  that  he  has  made  such  statement, 
proof  may  be  given  that  he  did  in  fact  make  it;  but  both  in  civil  and 
criminal  cases  (q)  before  such  proof  can  be  given  (r),  the  circum- 
stances of  the  supposed  statement,  sufficient  to  designate  the  particular 

(m)B.  V.  Burke,  (1858)  8  Cox,  C.  C.  44. 

(mm)  See  ante,  §  56. 

(n)  The  three  dissenting  judges  were  O'Brien,  J.,  Pigot,  C.  B.,  and  that  profound 
lawyer,  Pennefather,  B. 

(o)  R.  V.  Cargill,  [1913]  2  K.  B.  271;  82  L.  J.  K.  B.  655.  Matter  which  is  not 
relevant  to  the  issue  does  not  cease  to  be  irrelevant  because  introduced  by  the  prose- 
cution. 

(p)  Att.-Oen.  V.  Hitchcock,  supra. 

iq)  28  &  29  V.  c.  18,  6.  1. 

(r)  This  rule  prevails  in  Equity,  Hemming  v.  Maddick,  (1872)  L.  E.  7  Ch.  395; 
41  L.  J.  Ch.  622. 
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occasion,  must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement  (s).  So,  if  the  case  be 
such  as  to  render  evidence  of  opinion  admissible  and  material,  as,  for 
instance,  if  the  witness  has  been  examined  as  to  his  belief  respecting 
the  identity,  or  the  handwriting,  or  the  sanity  of  any  person,  or  if  he 
be  a  skilled  witness  called  to  state  his  opinion  on  a  matter  of  science, 
he  may  be  asked  on  cross-examination,  whether  he  has  not  on  some 
particular  occasion  expressed  a  different  opinion  upon  the  same 
subject;  and  if  he  deny  the  fact,  it  may  be  proved  by  other  evidence. 
But  (i)  if  a  witness  has  simply  testified  to  a  fact,  his  previous  opinion 
as  to  the  merits  of  the  cause  cannot  be  regarded  as  relevant  to  the 
issue  (u).  Therefore,  in  an  action  upon  a  marine  policy,  where  the 
broker,  who  had  effected  the  policy  for  the  plaintiff,  stated  as  a  witness 
for  the  defendant  that  he  had  omitted  to  disclose  a  certain  fact,  now 
contended  to  be  material  to  the  risk,  and  on  being  cross-examined  as 
to  whether  he  had  not  expressed  his  opinion  that  the  defendant  had 
not  a  leg  to  stand  upon,  denied  that  he  had  said  so;  this  was  deemed 
conclusive,  and  evidence  to  contradict  him  in  this  particular  was 
rejected  (v). 

§  1446.  If  a  witness  has  made  a  previous  statement  in  writing  as 
to  the  facts  of  a  case,  he  has  been,  since  1854  (x),  and  is  now,  under  a 

(s)  See  Angus  v.  Smith,  (18i29)  Moo.  &  M.  473;  Crowley  v.  Page,  (1837)  7  C.  & 
P.  789;  Andrews  v.  Askey,  (1837)  8  C.  &  P.  7 ;  Magrath  v.  Browne,  (1841)  Arm. 
M.  &  0.  133;  The  Queen's  Gas,e,  (1820)  2  Br.  &  B_313,  814;  22  E.  E.  685.  The 
Criminal  Procedure  Act,  1865  (28  &  29  V.  c.  18),  which  applies  to  all  courts,  civil  or 
criminal  (s.  1),  provides  in  s.  4  :  "  if  a,  witness,  upon  cross-examination  ae  to  a  former 
statement  made  by  him  relevant  to  the  subject  matter  of  the  indictment  or  proceeding, 
and  inconsistent  with  his  present  testimony,  does  not  distinctly  admit  that  he  has 
made  such  statement,  proof  may  be  given  that  he  did  in  fact  make  it;  but  before 
such  proof  can  be  given  the  circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  has  made  such  statement."  This  enactment  overrules  Pain 
V.  Beeston,  (1830)  1  M.  &  Bob.  20 ;  and  Long  v.  Hitchcock,  (1840)  9  C.  &  P.  619. 
See  R.  V.  Whelan,  (1881)  14  Cox,  C.  C.  595. 

(i)  Gr.  Ev.  §  449,  almost  verbatnri. 

(m)  Daniels  v.  Conrad,  (1833)  4  Leigh,  E.  401,  405. 

(v)  Elton  V.  Larkins,  (1832)  5  C.  &  P.  385,  390,  891;  34  E.  E.  676,  per 
Tindal,  C.  J. 

(x)  Under  ss.  24  and  103  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  V. 
c.  125),  which  are  now  repealed,  and  in  Ireland  under  ss.  27  and  98  of  the  Common 
Law  Procedure  Amendment  Act  (Ireland),  1856  (19  &  20  V.  c.  102).  The  law  is  the 
same  in  India  :  see  Ind.  Evid.  Act  of  1855,  s.  34.  The  common  law  rule  was  that 
the  cross-examining  party  was  obliged,  when  it  was  in  writing,  to  show  his  contra- 
dictory statement  to  the  witness,  and  afterwards  put  it  in  as  his  own  evidence  :  see 
The  Queen's  Case,  (1820)  2  Br.  &  B.  287;  22  E.  E.  664;  and  Macdonnell  v.  Evans, 
(1852)  11  C.  B.  980 ;  21  L.  J.  C.  P.  141 ;  87  E.  E.  818.  This  rule  excluded  one  of  the 
best  tests  by  which  a  witness's  memory  and  integrity  could  be  tried  :  see  article  by 
Lord  Brougham  in  Ed.  Eev.,  vol.  69,  p.  22,  and  his  speech  on  Law  Eeform,  vol.  2, 
Lord  Brougham's  Speeches,  p.  447.  Sec,  also,  the  general  reasons  tor  changing  the 
law,  ably  stated  in  the  Second  Eeport  of  Common  Law  Commissioners,  at  pp.  19—21. 
See,  also,  1st  edit,  of  this  work,  §  1057. 

992 


CROSS-EXAMINATION    RESPECTING   DOCUMENTS.       [§§    1446 1447. 

provision  in  the  Act  of  Parliament  {y)  extending  to  all  courts  (a),  liable 
to  be  cross-examined  upon  such  statement  without  its  previous 
production  (a). 

§  1447  (b).  If  it  should  appear  from  the  cross-examination  of  the 
witness,  or  from  any  antecedent  evidence,  that  the  writing  in  question 
has  been  lost  or  destroyed,  the  proviso  just  cited,  empowering  the 
judge,  to  require  its  production,  will  of  course  become  inoperative.  In 
such  a  case,  therefore,  it  is  apprehended  that  the  witness  might  be 
cross-examined  as  to  the  contents  'of  the  paper,  notwithstanding  its 
non-production ;  and  that,  if  it  were  material  to  the  issue,  he  might  be 
afterwards  contradicted  by  secondary  evidence.  Still  the  question 
remains,  as  to  whether  the  cross-examining  party  might  first  interpose 
evidence  out  of  his  turn,  to  prove  the  loss  or  destruction  of  the  docu- 
ment, or  to  show  that  it  was  in  the  hands  of  the  opponent,  that  he 
had  had  notice  to  produce  it,  and  that  he  refused  to  do  so;  and  might 
then  cross-examine  the  witness  as  to  its  contents  (c).  In  former  times 
this  course  was  deemed  irregular  (d),  but  modem  authorities  are  not 
wanting  to  show  that  it  would  now  be  generally  allowed.  Thus,  if  the- 
paper  in  question  be  not  in  the  actual  possession  of  the  cross- 
examining  party,  he  may,  before  commencing  his  cross-examination, 
or  during  its  progress,  direct  any  person,  whom  he  has  served  with  a 
subpoena  duces  tecum,  to  produce  the  writing  (e),  or  call  upon  the 
adversary  to  do  so,  if  the  paper  is  in  his  hands,  and  he  has  had  notice 
to  produce  it  (/).  The  counsel  for  a  prisoner  has  also  been  allowed  to 
interpose  proof  of  the  loss  of  the  original  depositions,  and  of  the 
correctness  of  a  copy,  and  then  to  cross-examine  the  witness,  the  copy 
being  first  duly  read  (g).  In  another  case,  a  witness  was  permitted  to 
be  cross-examined  upon  an  office  copy  of  an  affidavit  made  by  her,  the 
affidavit  itself  being  filed,  and  the  cross-examining  counsel  having  put 

(2/)  28  &  29  V.  c.  18. 
(z)  S.  1. 

(a)  The  words  of  this  enactment  (28  &  29  V.  c.  18,  b.  5)  are  as  follows  : — "  A 
witness  may  be  cross-examined  as  to  previous  statements  made  by  him  in  writing,  or 
reduced  into  writing,  relative  to  the  subject-matter  of  the  indictment,  or  proceeding, 
without  such  writing  being  shown  to  him ;  but  if  it  is  intended  to  contradict  such 
witness  by  the  writing,  his  attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are  to  be  used  for  the  purpose  of 
so  contradicting  him  :  Provided  always,  that  it  shall  be  competent  for  the  judge,  dt 
any  time  during  the  trial,  to  require  the  production  of  the  writing  for  his  inspection, 
and  he  may  thereupon  make  such  use  of  it  for  the  purposes  of  the  trial  as  he  may  think 
fit." 

(b)  Gr.  Ev.  §  464,  slightly  as  to  first  eight  lines. 

(c)  See  1  St.  Ev.  205,  n.  d. 

id)  Graham  v.  Dyster,  (1816)  2  Stark.  23 ;  Sideways  v.  Dyson,  (1817)  id.  49. 
(e)  AU.-Gen.  v.  Bond,  (1839)  9  C.  &  P.  189;  62  B.  E.  742. 
(/)    Calvert  v.  Flower,  (1836)  7  C.  &  P.  386 ;  48  K.  B.  796. 
(g)  R.  v.  Shellard,  (1840)  9  C.  &  P.  279. 
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in  an  order  to  admit  the  document  to  be  a  true  copy  (h).  If  (z),  in  any 
particular  case,  this  course  of  proceeding  would  be  likely  to  occasion 
inconvenience,  by  disturbing  the  regular  progress  of  the  cause  and 
distracting  the  attention  of  the  jury,  the  judge  would  be  empowered 
to  postpone  the  examination  as  to  this  point  to  a  later  stage  in  the 
trial  (fe). 

§  1448.  Where  the  document  which  it  is  intended  to  use  to  contra- 
dict a  witness  is  an  affidavit  sworn  by  him  and  filed,  it  has  been  ques- 
tioned (I)  whether  the  provision  enabling  the  judge  to  call  for  the 
production  of  the  document  ' '  for  his  inspection  ' '  renders  it  necessary 
that  the  original  should  be  forthcoming,  or  whether  an  office  (m)  or 
examined  copy  will  suffice.  It  is  thought  that  an  office  or  examined 
copy  is  receivable  in  such  a  case  (n). 

§  1449.  As  the  enactment  under  discussion  is  now  applicable  to 
courts  of  criminal  jurisdiction  (o),  as  well  as  to  civil  courts,  it  would 
seem  that  the  rules  laid  down  by  the  judges  as  to  the  mode  of  cross- 
examining  witnesses  for  the  Crown,  with  respect  to  what  they  have 
previously  sworn  before  the  m,aiiistrate,  are  no  longer  in  force  {oo).  Still, 
as  some  doubts  may  possibly  be  entertained  on  this  subject,  seeing 
that  the  statute  in  question  contains  a  proviso  expressly  empowering 
the  judge  "  to  require  the  production  of  the  writing,"  and  "  to  use  it 
for  the  purposes  of  the  trial,"  it  may  be  desirable  to  set  out  the  rules. 
They  are,  then,  as  follows :  — 

"1.  Where  a  witness  for  the  Crown  has  made  a  deposition  before 
a  magistrate,  he  cannot,  upon  his  cross-examination  by  the  prisoner's 
counsel,  be  asked  whether  he  did  or  did  not,  in  his  deposition,  make 
such  or  such  a  statement,  until  the  deposition  itself  has  been  read,  in 
order  to  manifest  whether  such  statement  is  or  is  not  contained  therein ; 
and  such  deposition  must  be  read  as  part  of  the  evidence  of  the  cross- 
examining  counsel. 

"  2.  After  such  deposition  has  been  read,  the  prisoner's  counsel 
may  proceed  in  his  cross-examination  of  the  witness  as  to  any  supposed 
contradiction  or  variance  between  the  testimony  of  the  witness  in 
court  and  his    former    deposition ;   after   which    the    counsel  for    the 

(h)  Davies  v.  Davies,  (1840)  9  C.  &  P.  252.    No  order  in  such  a  case  would  now 
be  necessary;  see  Ord.  XXXVII.,  E.  i,  cited  post,  §  1538;  also,  Ord.  XXXVIII.,  E.  15. 
(i)    Gr.  Ev.  §  464,  in  part. 
(k)  2  Ph.  Ev.  439,  440. 

(I)  Bastard  v.  Smith,  (1839)  10  A.  &  E.  213;  8  L.  J.  Q.  B.  244;  50  E.  E.  387. 
(m)  See  last  note  but  three. 

(II)  See  Ewer  v.  Ambrose,  (1825)  4  B.  &  C.  24;  3  L.  J.  (O.S.)  K.  B.  128;  28  E.  E. 
198;  Highfield  v.  Peake,  (1827)  Moo.  &  M.  109;  31  E.  E.  722;  Davies  v.  Davies, 
(1840)  9  C.  &  P.  252;  Sainthill  v.  Bound,  (1802)  4  Esp.  74;  Garvin  v.  Carroll,  (1847) 
10  Ir.  L.  E.  323. 

(o)  28  &  29  V.  c.  18,  ss.  1,  5. 
(oo)  See  post,  §  1450a. 
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prosecution  may  re-examine  the  witness,  and  after  the  prisoner's 
counsel  has  addressed  the  jury,  will  be  entitled  to  the  reply.  And  in 
case  the  counsel  for  the  prisoner  comments  upon  any  supposed 
variance  or  contradiction,  without  having  read  the  deposition,  the 
court  may  direct  it  to  be  read,  and  the  counsel  for  the  prosecution  will 
be  entitled  to  reply  upon  it. 

"3.  The  witness  cannot,  in  cross-examination,  be  compelled  to 
answer,  whether  he  did  or  did  not  make  such  a  statement  before  the 
magistrate,  until  after  his  deposition  has  been  read,  and  it  appears  that 
it  contains  no  mention  of  such  statement.  In  that  event  the  counsel 
for  the  prisoner  may  proceed  with  his  cross-examination  (p) ;  and  if 
the  witness  admits  such  statement  to  have  been  made,  he  may 
comment  upon  such  admission,  or  upon  the  effect  of  it  upon  the  other 
part  of  his  testimony;  or  if  the  witness  denies  that  he  made  such 
statement,  the  counsel  for  the  prisoner  may  then,  if  such  statement 
be  material  to  the  matter  in  issue,  call  witnesses  to  prove  that  he  made 
such  statement.  But  in  either  event,  the  reading  of  the  deposition  is 
the  prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  be 
entitled  to  reply. ' ' 

§  1450.  In  accordance  with  these  rules,  it  has  been  held  that  a 
witness  for  the  prosecution  could  not  be  directed  by  the  prisoner's 
counsel  to  look  at  his  deposition  and  then  say  whether  he  still  adhered 
to  the  statement  he  had  just  made,  but  the  deposition  had  first  to  be 
read  as  evidence  for  the  prisoner,  and  the  witness  might  afterwards  be 
cross-examined  respecting  its  contents  (q).  The  rules  were  confined  to 
those  cases  in  which  the  depositions  had  been  duly  taken  and  returned, 
and  when,  consequently,  they  would  furnish  the  best  evidence  of  what 
took  place  at  the  prior  examination  (r).  Neither  did  they  protect  a 
witness  from  cross-examination  as  to  what  he  had  said  prior  to  his 
giving  his  testimony  before  the  magistrate  in  the  presence  of  the 
prisoner,  although  his  words  might  have  been  taken  down  officiously 
by  the  magistrate's  clerk,  and  might  have  been  afterwards  verified  on 
oath  by  himself  when  examined  by  the  justice,  so  that  they  actually 
appeared  in  the  deposition  as  formally  returned  (s).  It  seems,  too, 
that  the  niles  were  merely  intended  to  check  the  licence  of  the  bar, 
and  were  not  binding  on  the  judges  themselves,  who  had  still  a  discre- 
tionary power  of  questioning  the  witness  as  to  any  discrepancy  between 
his  evidence  in  court  and  his  former  statement,  without  first  putting 
in  the  depositions;  but  it  may  be  questionable  whether  in  such  a  case, 

(p)  R.  V.  Curtis,  (1848)  2  Car.  &  K.  763. 

(g)  R.  V.  Ford,  (1851)  2  Den.  245;  R.  v.  Palmer,  (1851)  5  Cox,  C.  C.  236;  R.  v. 
Stokes,  (1850)  4  Cox,  C.  C.  451;  R.  v.  Brewer,  (1863)  9  Cox,  C.  C.  409. 

(r)  R.  V.  Griffiths,  (1841)  9  C.  &  P.  746,  per  Coleridge,  J.,  and  Gurney,  B. 
(s)  R.  V.  Christopher,  (1850)  4  Cox  C.  C.  76. 
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if  new  facts  were  introduced  in  evidence,  the  counsel  for  the  prosecu- 
tion would  not  have  been  entitled  to  reply  (t). 

§  1450a.  Since  the  passing  of  28  &  29  V.  c.  18,  the  settled  practice 
in  criminal  courts  has  been  as  follows :  — A  witness  rnay  be  cross- 
examined  as  to  what  he  said  before  ^the  magistrate,  the  counsel 
cross-examining  may  show  the  witness  the  deposition  and  ask  him 
whether  he  still  adheres  to  the  statement  he  has  made  in  coart. 
without  the  counsel  reading  the  deposition  in  court  or  putting  it  in 
evidence,  but  the  counsel  is  then  bound  by  the  answer  of  the  witness 
unless  the  deposition  is  put  in  to  contradict  him,  and  it  is  not  admis- 
sible to  state  that  the  deposition  does  contradict  him  unless  it  is  as 
put  in  (m). 

§  1451.  The  rule  which  requires  the  attention  of  the  witness  to  be 
specially  drawn  to  the  circumstances,  in  respect  of  which  it  is  proposed 
to  impeach  his  credit  by  independent  evidence,  is  not  confined  to  the 
ease  where  the  witness  is  alleged  to  have  made  contradictory  state- 
ments, but  it  extends  alike  to  all  cases  where  declarations  made  by  a 
witness,  or  acts  done  by  him,  are  tendered  in  evidence  with  the  view 
either  of  contradicting  his  testimony  in  chief,  or  of  proving  that  he  is  a 
corrupt  witness,  or  that  he  has  been  guilty  of  attempting  to  corrupt 
others  (v).  "I  like  the  broad  rule,"  said  Mr.  Justice  Patteson  on  one 
occasion,  "  that  when  you  mean  to  give  evidence  of  a  witness's  declara- 
tions for  any  purpose,  you  should  ask  him  whether  he  ever  used  such 
expressions  (x)." 

§  1452.  Questions  not  unfrequently  arise  at  Nisi  Prius,  as  to 
whether  or  not  a  party  is  entitled  to  see  a  document,  which  has  been 
shown  to  one  of  his  witnesses  while  under  cross-examination  by  his 
opponent.  The  cases  on  this  subject  are  somewhat  conflicting ;  but  the 
practice  seems  to  be  as  follows  : — If  the  cross-examining  counsel,  after 
putting  a  paper  into  the  hands  of  a  witness,  merely  asks  him  some 
question  as  to  its  general  nature  or  identity  (y),  his  adversary  will  have 

(t)  R.  V.  Edwards,  (1837)  8  C.  &  P.  26 ;  R.  v.  Peel,  (1860)  2  F.  &  P.  23;  121 
E.  K.  758. 

(u)  R.  V.  Riley,  (1866)  4  F.  &  F.  964;  R.  v.  Wright,  (1866)  4  F.  &  F.  967. 

[v)  The  Queen's  Case,  (1820)  2  Br.  &  B.  311 ;  22  E.  E.  685. 

(x)  Carpenter  v.  Wall,  (1840)  11  A.  &  E.  804;  9  L.  J.  Q.  B.  217;  52  E.  E.  513. 
This  case  was  an  action  for  seduction,  and  the  court  seems  to  have  considered — 
though  the  point  was  not  decided — that  for  the  purpose  of  reducing  the  damages,  the 
defendant,  without  first  cross-examining  the  principal  female  witness,  might  call 
persons  to  specify  particular  language  of  an  indecent  and  unbecoming  character  as 
having  been  used  by  her;  but  it  is  submitted  that  in  strictness  this  course  could  not 
be  pursued,  but  that  the  defendant  in  such  a  case  should  be  restricted  to  general 
evidence  of  lightness  of  conduct. 

(y)  Collier  v.  Nokes,  (1849)  2  Car.  &  K.  1012;  Copo  v.  Thames  Haven  Dock  Co., 
(1848)  2  Car.  &  K.  767;  80  E.  E.  871;  Sinclair  v.  Stevenson,  (1824)  1  C.  &  P.  583; 
Russell  V.  Rider,  (1834)  6  C.  &  P.  416. 
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no  right  to  see  the  document;  but  if  the  paper  be  used  for  the  purpose 
of  refreshing  the  memory  of  the  witness  (z),  or  if  any  questions  be  put 
respecting  its  contents  (a),  or  as  to  the  handwriting  in  which  it  is 
written  (b),  a  sight  of  the  document  may  then  be  demanded  by  the 
opposite  counsel.  But  such  opposing  counsel  has  no  right  to  read  such 
a  document  through,  or  to  comment  upon  its  contents  till  so  used  or 
put  in  by  the  cross-examining  counsel.  If  it  be  not  put  in,  its  absence 
may  be  remarked  upon  by  the  counsel  on  the  other  side  (c).  The 
counsel  on  the  other  side  will,  moreover,  have  a  right  (even  where  it  is 
not  put  in)  to  ask  questions  upon  it  in  re-examination,  without  himself 
putting  it  in  (d). 

§  1453.  It  has  already  been  observed,  that  some  questions  a  witness 
is  not  compellable  to  answer.  First,  this  is  the  case  where  the  answers 
would  have  a  tendency  to  expose  the  witness  (e),  or,  as  it  seems, 
the  husbajid  or  wife  of  the  witness  (/),  to  any  kind  of  criminal  charge, 
whether  in  the  common  law  or  ecclesiastical  (g)  courts,  or  to  a  peruMy 
or  forfeiture  (h)  of  any  nature  whatsoever  (i).  This  rule — which  is  of 
great  antiquity,  and  was  even  acted  upon  by  Chief  Justice  Jefferies 
when  it  told  against  the  prisoner  (fe) — applies  equally  to  parties  and  to 
witnesses,  and  it  is  now  uniformly  recognised  by  all  British  tribunals, 
whether  civil  or  criminal.  A  witness  will  not  be  forced  to  answer 
questions  or  interrogatories  of  such  tendency  (I) ;  although,  if  aoiy  such 
interrogatories  be  administered,  they  will  not,  on  that  account,  be 
struck  out  by  the  court  (m).      The    same    doctrine    prevails    in    the 

(z)  Ante,  §  1413. 

(a)  Cope  V.  Thames  Haven  Dock  Co.,  supra. 

(b)  Peck  V.  Peck,  (1870)  21  L.  T.  670. 

(c)  Id. 

id)  R.  V.  Ramsden,  (1827)  2  C.  &  P.  604;  31  E.  E.  703. 

(e)  R.  V.  Garbett,  (1847)  1  Den.  236. 

(/)  GartwTight  v.  Green,  1800)  8  Ves.  405;  R.  v.  All  Saints,  Worcester,  (1817) 
6  M.  &  S.  200;  ante,  §  1369. 

(g)  Parkhurst  v.  Lowten,  (1816)  1  Mer.  391;  15  E.  E.  140,  as  to  simony;  Browns- 
word  v.  Edwards,  (vi5V)  2  Ves.  Sen.  245,  as  to  incest;  Chetwynd  v.  Lindon,  (1752) 
id.  450;  and  Finch  v.  Finch,  (1752)  id.  493,  as  to  concnbinage. 

(h)  Qu.  as  to  the  meaning  of  this  word  .  Pye  v.  Butterfield,  (1865)  34  L.  J.  Q.  B. 
17;  136  E.E.  771;  5  B.  &  S.  829. 

(!)  R.  V.  Friend,  (1696)  13  How.  St.  Tr.  16—18 ;  R.  v.  Ld.  G.  Gordon,  (1781) 
2  Doug.  593;  R.  v.  Ld.  Macclesfield,  (1725)  16  How.  St.  Tr.  1146—1150;  B.  v.  Slaney, 
(1832)  5  C.  &  P.  213;  38  E.  E.  805;  R.  v.  Pegler,  (1833)  id.  521;  38  E.  E.  845; 
Moloney  v  Bartley,  (1812)  3  Camp.  210;  Dandridge  v.  Garden,  (1827)  3  C.  &  P.  11; 
Chester  v.  Worthy,  (1856)  17  C.  B.  410;  25  L.  J.  C.  P.  117;  104  E.  E.  741.  But 
see  R.  V.  Boyes,  (1861)  30  L.  J.  Q.  B.  301;  1  B.  &  S.  311;  124  E.  E.  571,  cited  post, 
§  1458. 

(fc)  R.  V.  Rosewell,  (1684)  13  How.  St.  Tr.  169. 

(l)  Paxton  V.  Douglas,  (1812)  9  Ves.  225;  12  E.  E.  175;  Lamb  v.  Munster, 
(1882)  52  L.  J.  Q.  B.  46 ;  10  Q.  B.  D.  110. 

(m)  Fisher  v.  Owen,  (1878)  47  L.  J.  Ch.  681 ;  8  Ch.  D.  645.  This  case  overrules 
Atherley  v.  Harvey,  (1877)  46  L.  J.  Q.  B.  518;  2  Q.  B.  D.  524;  Allhusen  v.  Labou- 
chere,  (1878)  3  Q.  B.  D.  654;  48  L.  J.  Q.  B.  34;  Spokes  v.   Grosvenor  Hotel  Co., 
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§§  1453 — 1454.]     WITNESS  protected  feom  self-ceimination. 

spiritual  courts  (n),  and  is  also  part  and  parcel  of  the  law  of  Scot- 
land (o).  We  have  already  seen  (p)  that  witnesses  in  .proceedings 
instituted  in  consequence  of  adultery,  even  although  they  be  parties  to 
the  suit,  are  in  general  protected  from  being  asked  questions  tending 
to  show  that  they  have  been  guilty  of  adultery.  In  the  reign  of 
William  the  Third,  and  again  so  late  as  the  year  1781,  we  find  witnesses 
protected  from  answering  the  simple  question  whether  they  were 
Protestants  or  Papists  (q). 

§  1454.  Some  cases  justify  a  doubt  as  to  whether  the  protection 
has  not  been  carried  very  far  beyond  its  legitimate  bounds.  Thus,  in 
an  action  for  a  libel,  contained  in  a  voluntary  affidavit,  which  the 
defendant  had  sworn  extra-judicially  before  a  magistrate,  the  court  held 
that  the  magistrate's  clerk  was  not  bound  to  answer,  whether  he  wrote 
the  affidavit  by  the  defendant's  orders,  and  delivered  it  to  the  magis- 
trate (r) ;  and  it  has  been  decided  in  Ireland,  that,  upon  a  trial  for  the 
murder  of  a  person  killed  in  a  duel,  any  person  who  was  present,  and 
in  any  way  countenanced  the  proceeding,  might  refuse  to  answer  any 
question  relating  thereto  (s).  It  is  not  here  intended  to  insinuate  that 
these  cases  are  wrong  decisions;  for  numerous  authorities  might  be 
cited,  which  clearly  establish  that  if  the  fact  to  which  the  witness  is 
interrogated,  forms  but  a  single  remote  link  in  the  chain  of  testimony, 
which  may  implicate  him  in  a  crime  or  misdemeanour,  or  expose  him 
to  a  penalty  or  forfeiture,  he  is  not  bound  to  answer  (t) — but  it  is 
suggested  that,  where  the  question  is  material  to  the  issue,  it  should 

[1897]  2  Q.  B.  124;  66  L.  J.  Q.  B.  572.  See  Bishop  of  Cork  v.  Porter,  (1877)  Ir.  E. 
11  C.  L.  94.  This  rule  has  no  application  to  interrogatories  in  actions  brought  to 
recover  statutory  penalties  or  actions  for  forfeitures ;  in  these  cases  it  was 
not  the  practice  before  the  Judicature  Acts,  nor  is  it  the  practice  under  the  present 
Eules  of  Court,  to  allow  interrogatories  or  discovery  :  see  Mexborough  V.  Whitwood, 
[1897]  2  Q.  B.  Ill;  66  L.  J.  Q.  B.  637;  Martin  v.  Treacher,  (1886)  16  Q.  B.  D.  507; 
55  L.  J.  Q.  B.  209;  Hummings  v.  Williamson,  (1883)  10  Q.  B.  D.  459;  62  L.  J. 
Q.  B.  400.  An  objection  to  interrogatories  or  discovery  can  therefore  be  raised  in 
such  cases  not  on  oath,  and  no  such  interrogatories  will  be  passed  by  the  master. 

(n)  Swift  V.  Swift,  (1832)  4  Hag.  Ecc.  154;  King  v.  King,  (1850)  2  Eoberts.  153. 

(o)  Alison,  Pract.  of  Cr.  L.  527. 

(p)  Ante,  §  1365. 

(g)  R.  V.  Friend,  (1696)  13  How.  St.  Tr.  16—18;  R.  v.  Ld.  G.  Gordon,  (1781) 
21  id.  650. 

(t)  Moloney  v.  Bartley,   (1812)  3  Camp.  210. 

(s)  R.  V.  Handcock,  (1841)  Ir.  Cir.  E.  329,  per  Brady,  C.B.  For  other 
instances  of  injustice  occasioned  by  the  stringency  of  this  rule,  see  Brownsword  v. 
Edwards,  (1761)  2  Ves.  Sen.  245;  Sharp  v.  Carter,  (1736)  3  P.  Wms.  375;  Claridge 
V.  Hoare,  (1807)  14  Vea.  59.  See  also  some  very  sensible  observations  on  this  subject 
in  the  Law  Eev.,  No.  xiii.,  pp.  19 — 30. 

(t)  Gates  V.  Hardacre,  (1811)  3  Taunt.  424 ;  12  E.  E.  678 ;  Macallum  v.  Turton, 
(1828)  2  Y.  &  J.  183,  195;  Parkhurst  v.  Lowten,  (1816)  2  Swanst.  216;  19  E.  E.  63; 
Paxton  V.  Douglas,  (1812)  16  Ves.  242  ;  12  E.  E.  175,  and  19  Ves.  227,  228 ;  Harrison  v. 
Southcote,  (1751)  1  Atk.  518;  Swift  v.  Swift,  (1832)  4  Hag.  Ecc.  154;  King  v.  King, 
(1850)  2  Eoberts.  153;  M'Mahon  v.  Ellis,  (1869)  10  Ir.  C.  L.  E.  120;  The  People  v. 
Mather,  (1830)  4  Wend.  229,  252—264;  Southard  v.  Rexford,  (1826)  6  Cowen,  264, 
255 ;  Bellinger  v.  The  People,  (1832)  8  Wend.  595. 


WITNESS    UNDER    INDEMNITY    ACTS.        [§§    1454 1455. 

be  left  to  the  discretion  of  the  judge,  whether  or  not  he  will  enforce  aa 
answer,  having  due  regard  to  the  general  interests  of  justice. 

§  1455.  On  several  occasions  the  Legislature  has  recognised  and 
acted  on  the  principle  that  answers  which  have  been  forced  from  a 
witness  shall  not  afterwards  be  evidence  against  such  witness.  Thus, 
the  Larceny  Act,  1861,  contained  a  special  enactment  that  nothing 
therein  which  relates  to  frauds  committed  by  bankers,  factors,  trustees, 
directors,  solicitors,  or  other  agents  (u),  "  shall  enable  or  entitle  any 
person  to  refuse  to  make  a  full  and  complete  discovery  by  answer  to 
any  bill  in  equity,  or  to  answer  any  question  or  interrogatory  in  any 
civil  proceeding  in  any  court,  or  upon  the  hearing  of  any  matter  in 
bankruptcy  or  insolvency ;  and  no  person  shall  be  liable  to  be  convicted 
of  any  of  the  misdemeanours  in  any  of  the  said  sections  mentioned  in 
that  Act  mentioned  relative  to  such  frauds,  by  any  evidence  whatever 
in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time  previously 
to  his  being  charged  with  such  offence  have  first  disclosed  (v)  such  act 
on  oath,  in  consequence  of  any  compulsory  (x)  process  of  any  court  of 
law  or  equity,  in  any  action,  suit,  or  proceeding,  which  shall  have  been 
bona  fide  instituted  by  any  party  aggrieved  [or  if  he  shall  have  first 
disclosed  the  same  in  any  compulsory  examination  or  deposition  before 
any  court,  upon  the  hearing  of  any  matter  in  bankruptcy  or  insol- 
vency] (j/)."  The  same  statute  further  enacts  that  nothing  therein 
shall  prevent,  lessen,  or  impeach  any  remedy,  which  any  party 
aggrieved  by  any  such  fraud  may  have;  but  no  conviction  of  any  such 
ofiender  shall  be  received  in  evidence  in  any  action  against  him  (a). 
A  similar  law  prevails  with  respect  to  persons  charged  with  fraudulently 
destroying  or  concealing  any  title-deed  or  will  (a) ;  and  somewhat 
similar  clauses  are  also  inserted  in  the  Exhibition  Medals  Act,  1863  (b), 
in  the  Merchandise  Marks  Act,  1887  (c),  and  in  the  Eecord  of  Title 

(a)  24  &  25  V.  c.  96,  bs.  75—84.  Sections  75  and  76  were  repealed  by  the  Larceny 
Act,  1901  (1  Edw.  7,  c.  10),  which  substituted  other  provisions.  Sections  77 — 81  and 
the  Larceny  Apt,  1901,  are  now  repealed  by  the  Larceny  Act,  1916  (6  &  7  Geo.  5, 
c.  50).     Sections  85  and  86  are  not  repealed  by  the  Larceny  Act,  1916. 

(»)  This  word  means  the  discovery  of  that  which  was  before  unknown,  and  not 
the  statement  of  that  which  was  before  known.  R.  v.  Skeen  &  Freeman,  (1859) 
28  L.  J.  M.  C.  91;  8  Cox  C.  C.  143. 

(x)  See  n.  v.  Noel,  [1914]  3  K.  B.  848;  84  L.  J.  K.  B.  142. 

(y)  S.  85.  See  R.  v.  Strahan,  (1855)  7  Cox  C.  C.  85.  By  the  Bankruptcy  Act,  1890 
(53  &  54  V.  c.  71),  the  words  in  brackets  were  repealed,  and  in  its  place  it  was 
enacted  by  section  27  (2)  that  "  a  statement  or  admission  made  by  any  person  in  any 
compulsory  examination  or  deposition  before  any  court  on  the  hearing  of  any  matter 
in  bankruptcy  shall  not  be  admissible  as  evidence  against  that  person  in  any  pro- 
ceeding in  respect  of  any  of  the  misdemeanours  referred  to  in  the  said  section  85." 
See  now  the  Bankruptcy  Act,  1914  (4  &  5  G.  5,  c.  59),  s.  166. 

(z)  S.  86. 

(a)  24  &  25  V.  c.  96,  ss.  28,  29. 

(b)  26  &  27  V.  c.  119,  s.  5. 

(c)  50  &  51  V.  c.  28,  8.  19  (2). 
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§§   1455 — 1456.]       WITNESS  under  indemnity  acts. 

Act,  Ireland,  1865  (d),  as  well  as  in  the  Acts  which  have  been  passed 
for  inquiring  into  corrupt  practices  at  Parliamentary  (e)  or  muni- 
cipal (/)  elections,  and  for  regulating  the  trials  of  election  petitions  (g). 
Similar  provisions  are  also  found  in  the  Gaming  Act,  1845  (/i),  the 
Gaming  Houses  Act,  1854  (i),  and  the  Explosive  Substances  Act, 
1883  (fc).  So,  when  Parliamentary  inquiries  are  instituted  respecting 
gaming,  and  other  illegal  transactions,  where  the  testimony  of  many 
persons  implicated  is  required.  Acts  of  indemnity  are  occasionally 
passed,  with  the  view  of  absolving  from  punishment  or  penalty  any 
witness  who  shall  make  a  faithful  discovery  of  what  he  knows  in 
relation  to  the  matters  under  investigation  (I). 

§  1456.  The  protection  formerly  afforded  to  a  person  by  the  rule 
that  no  one  can  be  compelled  to  criminate  himself  has  been  taken  away 
by  statute  from  the  ' '  printer,  publisher  or  proprietor  "  of  a  newspaper 
in  which  a  libel  appears.  Every  such  person,  whether  in  England  or 
Ireland,  was  in  1836  made  compellable  (m)  to  answer  a  bill  of  discovery 
as  to  his  connection  with  any  such  newspaper,  which  answer  is  not  to 
be  used  in  any  proceeding  other  than  that  for  which  it  is  obtained. 
And  the  substance  of  this  enactment  is  still  in  force  (n),  the  High 
Court  now  exercising  all  the  powers  formerly  possessed  by  Courts  of 
Equity,  and  an  order  for  an  answer  to  interrogatories  would  appear  to 
correspond  to  a  decree  upon  a  bill  of  discovery  under  the  old  practice. 

(d)  28  &  29  V.  c.  88,  s.  59. 

(e)  See  15  &  16  V.  c.  57,  s.  8;  17  &  18  V.  c.  102,  a.  35;  31  &  32  V.  c.  126,  s.  56. 
See  R.  V.  Charlesworth,  (1860)  2  F.  &  F..326;  R.  v.  Buttle,  (1870)  L.  E.  1  C.  C.  E. 
248;  39  L.  J.  M.  C.  115;  R.  v.  Slator,  (1881)  8  Q.  B.  D.  267;  51  L.  J.  Q.  B.  246; 
Ex  parte  Fernandez,  (1861)  10  C.  B.  (N.S.)  3;  30  L.  J.  C.  P.  321;  128  B.  E.  575; 
R.  V.  Leatham,  (1861)  3  E.  &  E.  658;  30  L.  J.  Q.  B.  205;  122  E.  E.  882;  R.  v. 
Hulme,  (1870)  L.  E.  5  Q.  B.  377 ;  39  L.  J.  Q.  B.  149;  R.  v.  Holl,  (1881)  7  Q.  B.  D. 
575 ;  50  L.  J.  Q.  B.  763. 

(/)  47  &  48  V.  0.  70,  a.  30. 

(3)  46  &  47  V.  c.  51,  s.  59. 

(h)  8  &  9  V.  e.  109,  a.  9. 

(i)    17  &  18  V.  c.  38,  SB.  6,  6. 

(k)  46  &  47  V.  c.  3,  s.  6  (2). 

(0  See  7  &  8  V.  c.  7 ;  and  14  &  15  V.  c.  106,  both  now  repealed.  Enle  124  (L) 
of  the  Eules  of  Procedure  made  under  section  70  of  the  Army  Act,  1881  (44  &  46  V. 
c.  58),  which  provides  that  "  any  confession,  statement  or  answer  to  a  question  made 
or  given  at  a  Court  of  Inquiry  shall  not  be  admissible  in  evidence  against  an  officer 
or  soldier,"  applies  only  to  military  tribunals  and  does  not  make  a  statement  made  at 
a  Court  of  Inquiry  inadmissible  in  evidence  at  a  criminal  trial  in  a  civil  court  :  R.  v. 
Colpus,  [1917]  1  K.  B.  574;  86  L.  J.  K.  B.  459. 

(to)  6  &  7  W.  4,  c.  76. 

(n)  The  original  enactment  was  contained  in  a  Stamp  Act,  viz., '6  &  7  W.  4,  c.  76, 
s.  19.  By  32  &  33  V.  u.  24,  ».  1  and  Sch.  1,  this  Act  was  repealed;  but  by  the  same 
section  those  provisions  of  it  (among  which  was  a  copy  of  section  19)  which  were 
contained  in  Sch.  2  were  re-enacted.  See  Garter  v.  Leeds  Daily  News,  [1876] 
W.  N.  11,  where  a  useful  form  of  interrogatories  will  be  found,  although  the  words 
"  editor  or,"  and  "  what  position  does  he  occupy  in  respect  of  the  said  newspaper," 
as  also  the  whole  of  paras.  4  and  5  were  struck  out  by  the  judge ;  and  recent  decisions 
make  Nos.  3  and  6  of  them  improper.  See  also  Fisher  and  Strahan's  Law  of  the 
Press,  pp.  152,  153. 
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QUESTIONS   WITNESS  MAY  REFUSE  TO  ANSWER.  [§    1457. 

§  1457.  Whether  the  answer  may  tend  to  criminate  the  witness, 
or  expose  him  to  a  penalty  or  forfeiture,  is  a  point  which  the  court  will 
determine,  under  all  the  circumstances  of  the  case,  as  soon  as  the 
protection  is  claimed ;  but  without  requiring  the  witness  fully  to 
explain  how  the  effect  would  be  produced;  for  if  this  were  necessary, 
the  protection  which  the  rule  is  designed  to  afford  to  the  witness  would 
at  once  be  annihilated  (o).  A  declaration  on  oath  by  a  witness  that  he 
believes  that  the  answer  will  tend  to  criminate  him,  will,  if  it  appear 
tojthe  presiding  judge  that  it  is  under  all  the  circumstances  likely  to 
be  well  founded  (p),  protect  him  from  answering  either  when  in  the 
witness-box  or  in  reply  to  written  interrogatories  (g).  The  objection, 
however,  in  the  case  of  interrogatories  must  be  taken  by  way  of 
answer,  and  not  by  way  of  objection  to  the  question  (r).  But  the 
person  interrogated  must,  whether  he  be  in  the  witness-box  or  called 
on  to  answer  interrogatories,  actually  pledge  his  oath  to  such  a 
belief  (s).  Accordingly,  when  in  an  action  against  Cardinal  Wiseman 
for  alleged  libel,  to  which  he  had  pleaded  not  guilty,  plaintiff  having 
failed  to  prove  the  publication,  as  a  last  resource  proposed  to  examine 
the  defendant  himself,  and  the  Cardinal,  having  through  his  counsel 
declined  to  be  sworn,  the  judge  ruled  that  he  need  not  be  sworn,  al 
new  trial  was  granted  (t) ;  and  when  in  an  action  of  trover  (u)  against 
a  dock  company  for  certain  pipes  of  port  wine,  the  defendants  alleged 
that  the  wine  deposited  with  them  was  "  sour  wine,"  the  produce  of 
"  rummage  sales,"  and  that  the  wine  claimed  was  "  sound  port,"  their 
theory  being  that  the  sour  wine  had  been  by  some  means  fraudulently 
and  dishonestly  abstracted,  and  the  empty  pipes  refilled  by  tapping 
other  stores  in  the  dock,  interrogatories  to  establish  this  case  were 
allowed  (and  they  would  be  admissible  under  the  present  practice) 
since  plaintiff's  oath  might  show  either  that  the  answer  to  them  would 
tend  to  criminate  him,  or  else  entirely  negative  the  defence  set  up,  but 
in  either  view  defendants  were  entitled  to  have  plaintiff's  oath.  An 
actual  oath  to  the  facts  being  required,  a  person  will  not  be  protected 

(o)  The  People  v.  Mather,   (1830J  4  Wend.  253,  254  (Am.). 

(p)  Ex  parte  Reynolds,  re  Reynolds,  (1882)  20  Ch.  D.  294;  SI  L.  J.  Ch.  756; 
following,  with  approval,  R.  v.  Boyes,  (1861)  1  B.  &  S.  311;  30  L.  J.  Q.  B.  501; 
124  E.  E.  571;  Osborne  v.  London  Dock  Co.,  (1855)  10  Ex.  701;  24  L.  J.  Ex.  140; 
102  E.  E.  784;  Sidebottom  v.  Adkins,  (1868)  27  L.  J.  Ch.  152;  Ex  parte  Fernandez, 
supra.  See  The  Mary  of  Alexandra,  (1868)  L.  E.  2  A.  &  B.  319;  38  L.  J.  Adm.  29. 
As  to  former  decisions  upon  this  subject,  see  R.  v.  Garbett,  (1847)  2  Car.  &  K.  495 ; 
Fisher  v.  Ronalds,  (1852)  10  C.  B.  762;  22  L.  J.  C.  P.  62;  Adams  v.  Lloyd,  (1858) 
3  H.  &  N.  361;  27  L.  J.  Ex.  499;  117  E.  E.  722;  In  re  Mexican  and  S.  American  Co., 
(1859)  4  De  Gex  &  J.  220;  28  L.  J.  Ch.  769;  124  E.  E.  382. 

(?)  Webb  V.  East,  (1880)  5  Ex.  D.  23;  49  L.  J.  Q.  B.  250;  Lamb  v.  Munster, 
(1882)  10  Q.  B.  D.  110;  52  L.  J.  Q.  B.  46. 

(r)  Fisher  v.  Owen,  (1878)  8  Ch.  D.  645;  47  L.  J.  Ch.  681;  Sammons  v.  Bailey, 
(1890)  24  Q.  B.  D.  727 ;  59  L.  J.  Q.  B.  342. 

(s)  Webb  V.  East,  supra. 

it)  Boyle  V.  Wiseman  (1855)  11  Ex.  360;  24  L.  J.  Ex.  284;  105  E.  E.  562. 
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§§   1457 — 1458.]     QUESTIONS  witness  is  bound  to  answer. 

by  merely  "submitting"  in  his  answer  to  interrogatories  (u),  "that 
he  is  not  bound  to  discover  "  certain  matters,  because  the  discovery 
would  expose  him  to  penalties  (v).  The  rule  appears  to  apply  to  the 
discovery  of  criminatory  documents,  equally  to  the  discovery  of  facts, 
and  the  objection  must  similarly  be  taken  on  oath  in  the  affidavit  of 
documents  (aj). 

§  1457a.  In  all  cases  where  an  objection  to  answer  is  taken  on  the 
ground  that  the  answer  may  tend  to  criminate  the  deponent,  the 
court,  as  has  just  been  stated,  requires  to  see,  from  the  surrounding 
circumstances,  and  from  the  nature  of  the  evidence  sought  to  be 
obtained  from  the  witness,  that  reasonable  ground  exists  for  appre- 
hending danger  t<5  him  from  being  compelled  to  answer  (y).  When, 
however,  the  fact  of  such  danger  is  once  made  to  appear,  considerable 
latitude  should  be  allowed  to  the  witness  in  judging  for  himself  of  the 
effect  of  any  particular  question;  for  it  is  obvious  that  a  question, 
though  at  first  sight  apparently  innocent,  may  by  affording  a  link  in  a 
chain  of  evidence,  become  the  means  of  bringing  home  an  offence  to 
the  party  answering  (z).  Yet,  as  Lord  Hardwicke  once  observed, 
"  these  objections  to  answering  should  beheld  to  very  strict  rules  "  (a); 
and  the  court  ought  at  least  to  have  the  sanction  of  an  oath  as  the. 
foundation  of  the  objection.  Where,  however,  the  probability  of  an 
answer  having  a  tendency  to  criminate  is  apparent  to  the  judge,  the 
actual  form  of  words  used  by  the  witness  in  taking  the  objection  is  not 
material  so  long  as  it  shows  that  the  witness's  objection  to  answer  is 
based  on  the  apprehension  that  his  answer  may  tend  to  expose  him  to 
a  criminal  charge  (b). 

§  1458.  If  the  prosecution  to  which  the  witness  might  be  exposed, 
or  his  liability  to  a  penalty  or  forfeiture,  is  barred  by  lapse  of  time  (c) ; 
or  if  the  offence  has  been  pardoned  (d),  or  the  penalty  or  forfeiture 
waived ;  or  if,  in  any  other  way,  the  reason  for  the  privilege  has  ceased, 

(m)  Oshorn  v.  The  London  Dock  Co.,  (1855)  10  Ex.  698;  24  L.  J.  Ex.  140;  102 
E.  E.  784.  But  see  Tupling  v.  Ward,  (1861)  6  H.  &  N.  749;  30  L.  J.  Ex.  222; 
123  E.  E.  807. 

(v)  Scott  V.  Miller,  (1859)  1  Johns.  328  (Am.). 

(x)  Spokes  V.  Grosvenor  Hotel  Co.,  [1897]  2  Q.  B.  124;  66  L.  J.  Q.  B.  572. 

iy)  In  re  Genese,  ex  parte  Gilbert,  (1885)  3  Morrell,  223;  R.  v.  Boyes,  (1861) 
1  B.  &  S.  811 ;  30  L.  J.  Q.  B.  501 ;  124  E.  E.  571.  See  Bunn  v.  Bunn,  (1864) 
4  De  G    J.  &  S    316 ;  146  E.  E.  332. 

(z)  B.  V.  Boyes,  supra. 

(a)  Vaillant  v.  Dodemead,  (1742)  2  Atk.  524 ;  cited  by  Lord  Eldon  in  Parkhurst 
V.  Lowten,  (1818)  1  Mer.  401;  15  E.  E.  140. 

(b)  Lamb  v.  Munster,  (1882)  10  Q.  B.  D.  110;  52  L.  J.  Q.  B.  46. 

(c)  Roberts  v.  Allatt,  (1828)  Moo.  &  M.  192;  Parkhurst  v.  Lowten,  (1819)  1  Mer. 
400;  15  E.  E.  140;  The  People  v.  Mather,  (1830)  4  Wend.  229,  262—256;  Williams 
V.  Farrington,  (1789)  2  Cox,  202;  Davis  v.  Reid,  (1832)  5  Sim.  443. 

(d)  R.  V.  Boyes,  supra.  This  decision  overrules  two  old  cases,  viz.,  R.  v. 
Beading,  (1679)  7  How.  St.  Tr.  296,  and  R.  v.  Shaftesbury,  (1681)  8  id.  817. 
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the  privilege  itself  will  cease  also,  and  the  witness  will  be  bound  to 
answer  (e).  A  witness,  too,  who  has  received  a  pardon  under  the  Great 
Seal,  will  thereby  lose  his  privilege,  even  though  he  may  still,  by  virtue 
of  the  Act  of  Settlement  (/),  be  exposed  to  the  remote  contingency  of 
an  impeachment  by  the  House  of  Commons  (g).  It  is  doubtful 
whether  a  witness  can  object  to  answer  a  question  on  the  ground  that 
he  is  a  foreigner,  and  that  his  answer  will  render  him  liable  to  be 
prosecuted  in  his  own  country  Qi).  This  protection,  too,  has,  possibly, 
not  been  imported,  at  least  in  all  its  strictness,  into  the  bankruptcy 
law  (i) ;  and  although  a  mere  witness,  when  summoned  under  section  25 
of  the  Bankruptcy  Act,  1914,  is  certainly  not  bound  to  answer 
criminative  questions  (k),  the  debtor  himself  may,  as  it  seems,  be 
compelled  to  do  so  (l),  and  the  answers  thus  elicited  will  be  admissible 
against  him  in  any  subsequent  criminal  prosecution  (m).  But  it  is 
provided  (n)  that  "  a  statement  or  admission  made  by  any  person  in 
any  compulsory  examination  or  deposition  before  any  court  on  the 
hearing  of  any  matter  in  bankruptcy  shall  not  be  admissible  as  evidence 
against  that  person  in  respect  of  any  of  the  misdemeanours  referred  to 
in  section  85  of  the  Larceny  Act,  1861  "  (o).  A  statement  of  affairs 
prepared  by  a  debtor  in  the  course  of  his  bankruptcy  under  the  Bank- 
ruptcy Act,  although  compulsory,  has  been  held  not  to  be  "a  state- 
ment or  admission  made  by  any  person  in  any  compulsory  examination 
or  deposition  before  any  court  on  -the  hearing  of  any  matter  in  bank- 

(e)  R.  V.  Charlesworth,  (1860)  2  F.  &  F.  326 ;  Wigr.  Disc.  83,  84,  and  cases  there 
cited. 

(/)  12  &  13  W.  3,  c.  2,  s.  3. 

(g)  R.  V.  Boyes,  supra. 

(h)  See  King  of  the  Two  Sicilies  v.  Willcox,  (1851)  1  Sim.  N.  S.  301,  329—331; 
20  L.  J.  Ch.  417;  89  E.  E.  89;  and  U.S.  v.  M'Rae,  (1867)  L.  E.  3  Ch.  79;  37 
L.  J.  Ch.  129. 

(i)  See  In  re  Genese,  ex  parte  Gilbert,  supra.  See  as  to  the  old  law,  R.  v.  Scott, 
(1856)  25  L.  J.  M.  C.  128;  7  Cox  C.  C.  164;  recognised  by  Ld.  Campbell  in  Goode  v. 
Job,  (1851)  1  E.  &  E.  9;  28  L.  J.  Q.  B.  1 ;  117  E.  E.  113;  R.  v.  Cross,  (1856)  Dears. 
&  B.  68;  R.  V.  Robinson,  (1867)  L.  E.  1  C.  C.  E.  80;  36  L.  J.  M.  C.  78. 

(k)  1  Ex  parte  Schofield,  In  re  Firth,  (1877)  6  Ch.  D.  230;  46  L.  J.  Bk.  112. 

(!)  4  &  5  G.  5,  e.  59,  h.  15, — after  empowering  the  court  to  examine  upon  oath 
the  debtor  as  to  his  conduct,  dealings,  and  property, — goes  on  to  provide,  in  sub- 
eection  8,  that  the  debtor  mu«t  "  answer  all  such  questions  as  the  court  may  put  or 
allow  to  be  put  to  him.  Such  notes  of  the  examination  as  the  court  thinks  proper 
shall  be  taken  down  in  writing,  and  shall  be  read  over  either  to  or  by  the  debtor 
and  signed  by  him,  and  may  thereafter,  save  as  in  this  Act  provided,  be  used  in 
evidence  against  him ;  they  shall  also  be  open  to  the  inspection  of  any  creditor  at  all 
reasonable  times."  Under  section  22,  the  debtor  must  also,  at  the  first  meeting  of 
creditors,  submit,  among  other  things,  to  "  such  examination  in  respect  of  his 
property  or  his  creditors,"  "  as  may  be  reasonably  required  by  the  official  receiver, 
special  manager,  or  trustee,  or  may  be  prescribed  by  general  rules,  or  be  directed 
by  the  court  by  any  special  order." 

(m)  R.  V.  milam,  (1872)  12  Cox,  C.  C.  174;  R.  v.  Cherry,  (1871)  id.  32. 

(n)  4  &  5  G.  5,  c.  59,  s.  166.  This  section  reproduces  s.  27  (2)  of  the  Bank- 
ruptcy Act,  1890  (53  &  54  V.  c.  71),  which  repealed  the  latter  part  of  section  85  of  the 
Larceny  Act,  1861  (24  &  25  V.  c.  96). 

(o)  24  &  25  V.  c.  96.    See  §  1455. 

T.L.E.  1003  64 
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ruptcy,"  and  therefore  to  be  admissible  in  evidence  against  him  in 
subsequent  criminal  proceedings  (p). 

§  1459.  It  has  been  much  debated,  whether  a  witness  is  bound 
to  answer  any  question,  the  direct  and  immediate  effect  of  answering 
which  might  be  to  degrade  his  character.  On  this  subject  the  law  still 
remains  in  a  somewhat  imsettled  state,  but  thus  much  would  seem 
to  be  clear;  viz.,  that  where  the  transaction,  to  which  the  witness  is 
interrogated,  forms  any  material  part  of  the  issue,  he  will  be  obliged 
to  give  evidence,  however  strongly  it  may  reflect  on  his  own  conduct  (q). 
Indeed,  it  would  be  alike  unjust  and  impolitic  to  protect  a  witness 
from  answering  a  question,  merely  because  it  would  have  the  effect 
of  degrading  him,  when  his  testimony  might  be  necessary  for  the  pro- 
tection of  the  property,  the  reputation,  the  liberty,  or  the  life  of  a 
fellow-subject,  or  might  at  least  be  required  for  the  due  administration 
of  public  justice.  Were  such  a  rule  of  protection  to  prevail,  a  man 
who  had  been  convicted  and  punished  for  a  crime,  would,  if  called  as 
a  witness  against  an  accomplice,  be  excused  from  testifying  to  any 
of  the  transactions  in  which  he  had  participated  with  the  accused, 
and  thus  the  guilty  might  escape. 

§  1460.  Where,  however,  the  question  is  not  directly  material  to 
the  issue,  but  is  only  put  for  the  purpose  of  testing  the  character, 
and  consequent  credit,  of  the  witness,  there  is  much  more  room  for 
doubt.  Several  of  the  older  dicta  and  authorities  tend  to  show,  that 
in  euch  case  the  witness  is  not  bound  to  answer  (r) ;  but  the  privilege, 
if  it  still  exists,  is  certainly  much  discountenanced  in  the  practice 
of  modem  times  (s).  Even  Lord  EUenborough, — who  is  reported  to 
have  held  on  one  occasion  (t),  that  a  witness  was  not  bound  to  state 
whether  he  had  not  been  sentenced  to  imprisonment  in  a  house  of 
correction,  and  on  another,  that  the  question  could  not  so  much  as 
be  put  to  him  (u), — seems  in  a  later  case  to  have  disregarded  the  rules 
thus  enunciated  by  himself;  for,  on  a  witness  declining  to  say 
whether  or  not  he  had  been  confined  for  theft  in  gaol,  his  lordship 
observed,  "  If  you  do  not  answer  the  question,  I  will  send  you 
there "    {v).      No   doubt   cases   may   arise,    where    the   judge,   in  the 

(p)  R.  v.  Pike,  [1902]  1  K.  B.  552;  71  L.  J.  K.  B.  287. 

(5)  See  ante,  §§  1436,  1440. 

(r)  R.  v.  Cook,  (1696)  13  How.  St.  Tr.  384,  335;  R.  v.  Freind,  (1696)  id.  17; 
B.  v.  Layer,  (1722)  16  id.  161;  R.  v.  O'Coigly,  (1798)  26  id.  1351—1353;  Macbride  v. 
Macbride,  (1803)  4  Esp.  242;  Dodd  v.  Norm,  (1814)  3  Camp.  519;  14  B.  E.  832; 
R.  v.  Hodgson,  (1812)  E.  &  E.  211. 

(s)  Parkhurst  v.  Lcmten,  (1816)  1  Mer.  400;  15  E.  E.  140;  Cundell  v.  Pratt, 
(1827)  Moo.  &  M.  108;  Roberts  v.  Allatt,  (1828)  id.  192;  R.  v.  Edwards,  (1791) 
4.  T.  E.  440;  2  E.  E.  427.  See,  also,  Harris  v.  Tippett,  and  other  cases  cited 
ante,  §  1436,  and  R.  v.  Holmes,  and  other  cases  cited  ante,  §  1441. 

(t)  Millman  v.  Tucker,  (1803)  Pea.  Add.  Cas.  222. 

(m)  R.  v.  Lewis,  (1803)  4  Eep.  226. 

(d)  Frost  V.  Holloicay,  (1818)  cited  1  St.  Ev.  197,  n.  n;  and  2  Ph.  Ev.  428. 
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exercise  of  his  discretion,  would  very  properly  interpose  to  protect 
the  witness  from  unnecessary  and  unbecoming  annoyance.  For 
instance,  all  inquiries  into  discreditable  transactions  of  a  remote 
date,  might,  in  general,  be  rightly  suppressed;  for  the  interests  of 
justice  can  seldom  require  that  the  errors  of  a  man's  life,  long  since 
repented  of,  and  forgiven  by  the  community,  should  be  recalled  to 
remembrance  at  the  pleasure  of  any  future  litigant.  So,  questions 
respecting  alleged  improprieties  of  conduct,  which  furnish  no  real 
ground  for  assuming  that  a  witness  who  could  be  guilty  of  them 
would  not  be  a  man  of  veracity,  might  very  fairly  be  checked. 

§  1461.  But  the  rule  of  protection  should  not  be  further  ex- 
tended; for,  if  the  inquiry  relates  to  transactions  comparatively 
recent,  bearing  directly  upon  the  moral  principles  of  the  witness, 
and  his  present  character  for  veracity,  it  is  not  easy  to  perceive  why 
he  should  be  privileged  from  answering,  notwithstanding  the  answer 
may  disgrace  him.  It  has,  indeed,  been  termed  a  harsh  alternative 
to  compel  a  witness  either  to  commit  perjury  or  to  destroy  his  own 
reputation  («);  but,  on  the  other  hand,  it  is  obviously  most  important, 
that  the  jury  should  have  the  means  of  ascertaining  the  character  of 
the  witness,  and  of  thus  forming  something  like  a  correct  estimate 
of  the  value  of  his  evidence.  Moreover,  it  seems  absurd  to  place 
the  mere  feelings  of  a  profligate  witness  in  competition  with  the 
substantial  interests  of  the  parties  in  the  cause  (y). 

§  1462.  However  the  law  may  be  ultimately  determined  on  the 
point  just  discussed,  it  seems  to  be  generally  conceded,  that  where 
the  answer,  which  the  witness  may  give,  will  not  immediately  and 
certainly  show  his  infamy,  but  will  only  indirectly  tend  to  disgrace 
him,  he  may  be  compelled  to  reply  {z).  "With  respect,  however,  to 
questions  which  have  a  tendency  to  degrade  the  witness,  as  involv- 
ing the  fact* of  his  previous  bankruptcy,  it  seems  that  an  objection 
may  perhaps  be  taken  on  the  ground  that  such  a  fact  can  only  in 
strictness  be  proved  by  the  production  of  the  record  (a).  Still,  in 
practice  it  cannot  be  denied  that  questions  of  this  nature  are  very 
frequently  allowed  to  be  put,  and  where  the  object  is  to  discredit 
a  witness,  he  is  constantly  asked  in  cross-examination  whether  he 
has  not  been  insolvent,  or  has  taken  the  benefit  of  the  Bankruptcy 
Act  (b). 

(x)  1  St.  Ev.  193. 
iy)  Id. 

(2)  Macbride  v.  Macbride,  supra;  Parkhurst  v.  Lowten,  supra;  The  People  v. 
Mather,  (1830)  i  Wend.  232,  252,  254;  Cundell  v.  Pratt,  supra. 

(a)  Macdonnell  v.  Evans,  (1852)  21  L.  J.  C.  P.  142;  11  C.  B.  936;  87  E.  R.  818. 
But  see  Henman  v.  Lester,  (1862)  31  L.  J.  C.  P.  366;  12  C.  B.  (N.S.)  776; 
133  E.  E.  506. 

(b)  Macdonnell  v.  Evans,  supra. 
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§  1463  (c).  At  one  time  it  was  considered  doubtful,  whether  a 
witness  could  be  compelled  to  answer,  where  by  so  doing  he  would 
subject  himself  to  a  civil  action  or  pecuniary  loss,  or  would  charge 
himself  with  a  debt.  This  question  was  much  discussed  in  Lord 
Melville's  case;  and  being  finally  submitted  to  the  judges,  eight 
of  them,  with  the  Chancellor  and  Lord  Eldon,  were  of  opinion 
that  a  witness  in  such  case  was  bound  to  answer,  while  four 
thought  that  he  was  not  {d).  To  remove  the  doubts,  which  such  a 
diversity  of  opinion  threw  over  the  subject,  a  statute  was  passed  (e), 
declaring  ' '  that  a  witness  cannot  by  law  refuse  to  answer  a  ques- 
tion relevant  to  the  matter  in  issue,  the  answering  of  which  has  no 
tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or  forfeiture 
of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole  ground, 
that  the  answering  of  such  question  may  establish,  or  tend  to 
establish,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit,  either  at  the  instance  of  the  Crown,  or  of  any  other  person  or 
persons. ' ' 

§  1464.  Though  the  statute  just  cited  does  not  in  terms  refer  to 
the  production  of  documents,  its  spirit  seems  strictly  applicable  to 
such  a  case ;  and  accordingly  it  has  been  held,  that  a  witness  cannot 
be  excused  from  producing  papers  in  his  possession,  merely  because 
their  production  may  subject  him  to  a  civil  action,  or  be  otherwise 
prejudicial  to  his  pecuniary  interests  (/).  So  a  witness  or  a  party 
to  the  cause  is  not  bound  to  produce  any  documents  which  may  render 
him  liable  to  punishment,  or  expos©  him  to  penalty  or  forfeiture  {g), 
unless  they  be  of  a  public  nature  or  such  as  are  directed  by  statute 
to  be  kept  (h).  If,  indeed,  the  documents  called  for  be  the  title  deeds 
of  the  witness,  or,  perhaps,  if  they  be  instruments  in  the  nature 
of  title  deeds,  they  will  fall  within  the  rule  of  protection  (z).  A 
solicitor  is  entitled  to  refuse  to  produce  a  document  entrusted  to  him 
by  his  client  if  its  production  would  tend  to  criminate  tUe  client  (fe). 

§  1465.  In  all  the  cases  hitherto  put,  where  the  witness  is  not 
compellable   to    answer,    or   to    produce    documents,    the   privilege   is 

(c)  Gr.  Ev.  452,  in  part. 

(d)  (1806)  29  How.  St.  Tr.  707. 

(e)  46  G.  3,  0.  37. 

if)  Doe  V.  Date,  (1842)  3  Q.  B.  609,  618;  11  L.  J.  Q.  B.  220;  61  E.  E.  326,  per 
Patteson,  J.;  Doe  v.  Ld.  Egremont,  (1841)  2  M.  &  Eob.  386;  62  E.  E.  811.  These 
cases  appear  to  overrule  Miles  v.  Dawson,  (1796)  1  Esp.  405,  and  Laing  e. 
Barclay,  (1821)  3  Stark.  42;  1  L.  J.   (O.S.)  K.  B.  135;  25  E.  E.  430. 

ig)  ParkhuTst  v.  Lowten,  (1816)  1  Mer.  401;  15  E.  E.  140;  Whitaker  v.  Inod, 
(1809)  2  Taunt.  115;  R.  v.  Dixon,  (1765)  3  Burr.  1687.  But  see  R.  v.  Leathern, 
(1861)  3  E.  &  E.  658 ;  30  L.  J.  Q.  B.  206 ;  122  R.  R.  882. 

(h)  Bradshaw  v.  Murphy,  (1836)  7  C.  &  P.  612— (a  vestry  book  kept  pursuant 
to  58  G.  3,  c.  69,  s.  2). 

(i)    Doe  V.  Date,  supra;  Pickering  v.  Noyes,  (1823)  1  B.  &  C    263 

(k)  R.  v.  Dixon,  (1766)  3  Burr.  1687. 

1006 


EFFECT  ON  JURY  OF   WITNESS  DECLINING   TO  ANSWER.       [§§    1465 — 1467. 

his,  and  not  thai  of  the  party  (l);  and,  consequently,  counsel  in  the 
cause  will  not  be  permitted  to  make  the  objection  (w).  Neither  will 
the  witness  be  allowed  to  employ  counsel  of  his  own  to  support  his 
claim  to  protection  (n).  Nor  even  is  the  judge  bound,  as  it  would 
seem,  to  warn  the  witness  of  his  right  to  demur  to  the  question  (o), 
though,  in  the  exercise  of  his  discretion,  he  may  occasionally  deem 
it  proper  to  do  so  (pi).  At  one  time  it  was  thought,  that  if  a  witness 
chose  to  reply  in  part,  he  might  be  compelled  to  answer  everything 
relative  to  the  transaction;  but  this  doctrine  has  been  overruled  by 
a  majority  of  the  fifteen  judges;  and  it  is  now  finally  determined 
that,  after  a  witness  has  been  sworn,  he  may  claim  his  protection  at 
any  stage  of  the  inquiry,  and  if  he  do  so,  he  cannot  be  forced  to 
answer  any  additional  questions  tending  to  criminate  him.  In  short, 
he  cannot  be  carried  further  than  he  chooses  voluntarily  to  go 
himself  (g). 

§  1466.  Where  a  statute  required  all  persons  summoned  to  give 
evidence  before  election  commissioners  to  answer  truly  all  questions 
put  to  them,  and  to  produce  all  books  and  documents  relating  to  the 
inquiry,  and  provided  that  no  statement  should  be  admissible  in 
evidence  against  such  witness  in  any  proceeding  civil  or  criminal  save 
a  prosecution  for  perjury  for  false  evidence  given  before  such  com- 
missioners, it  was  held  that  a  document  already  in  existence  before 
the  time  at  which  the  witness  was  examined  before  the  commissioners, 
and  referred  to  by  him  in  the  course  of  that  examination,  was  ad- 
missible in  evidence  against  him  in  subsequent  proceedings  if  other- 
wise admissible  and  proved  by  independent  evidence  aliunde. 
Protection  is  not  claimable  for  such  a  document  in  such  subsequent 
proceedings  merely  because  its  existence  was  first  disclosed  in  the 
evidence  given  by  the  witness  before  the  commissioners  (r). 

§  1467.  It  has  been  stated  more  than  once,  that,  if  the  witness 
declines  to   answer,   no   inference   of   the   truth    of   the    fact   can    be 

(I)   R.  V.  Kinglake,  (1870)  11  Cox  C.  C.  499. 

(m)  Thomas  v.  Newton,  (1826)  Moo.  &  M.  48,  n. ;  R.  v.  Adey,  (1831)  1  M.  & 
Eob.  94.  See  Marston  v.  Dowries,  (1834)  1  A.  &  B.  34;  3  L.  J.  K.  B.  158;  and 
Doe  V.  Date,  supra. 

(n)  Doe  V.  Ld.  Egremont,  supra;  Doe  v.  Date,  supra. 

(o)  Att.-Gen.  v.  Radloff,  (1864)  10  Ex.  88;  23  L.  J.  Ex.  240;  102  E   E.  490. 

(p)  Paxton  V.  Douglas,  (1809)  16  Vea.  242;  Fisher  v.  Ronalds,  (1852)  12  C.  B. 
764;  22  L.  J.  C.  P.  62;  92  E.  E.  873;  R.  v.  Boyes,  (1860)  2  F.  &  F.  158. 

(q)  R.  v.  Garbett,  (1847)  1  Den.  236;  King  of  the  Two  Sicilies  v.  Willcox,  (1851) 
1  Sim.  (N.S.)  301,  320,  321;  20  L.  J.  Ch.  417;  89  E.  E.  89.  These  cases  overrule 
Dixon  V.  Vale,  (1821)  1  C.  &  P.  278;  East  v.  Chapman,  (1827)  2  C.  &  P.  573; 
and  Swing  v.  Osbaldiston,  (1834)  6  Sim.  608;  and  confirm  Ex.  p.  Gossens,  re 
Warrall,  (1820)  Buck,  531,  545.  See,  however,  Chadwick  v.  Chadwick,  (1862)  22  L.  J. 
Ch.  329. 

(r)  R.  v.  Leathern,  (1861)  3  E.  &  E.  657 ;  30  L.  J.  Q.  B.  205 ;  122  E.  E.  882. 
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§§    1467 — 1469.]      DEATH  OR  ILLNESS  OF  WITNESS  UNDER  EXAMINATION. 

I 

drawn  from  the  ciroumstance  (s) ;  but  the  soundness  of  this  rule  is 
very  questionable;  and  although  it  would  be  going  too  far  to  say 
that  the  guilt  of  the  witness  must  be  implied  from  his  silence,  it 
would  seem  that,  in  accordance  with  justice  and  reason,  the  jury 
should  be  at  full  liberty  to  consider  that  circumstance,  as  well  as 
every  other,  when  they  come  to  decide  on  the  credit  due  to  the 
witness  (i).  A  perfectly  honourable  but  excitable  man  may  occa- 
sionally repudiate  a  question,  which  he  regards  as  an  insult;  and  to 
infer  dishonour  from  his  conduct  would,  of  course,  be  unjust  (m);  but 
generally  speaking,  an  honest  witness  will  be  eager  to  rescue  his 
character  from  suspicion,  and  will  at  once  deny  the  imputation, 
rather  than  rely  on  his  legal  rights,  and  refuse  to  answer  the  offen- 
sive interrogatory  (v). 

§  1468.  It  has  before  been  shown,  while  treating  of  evidence 
excluded  from  public  policy  (x),  that  in  certain  other  cases  witnesses 
cannot  be  coyrvpelled,  and  in  some  they  will  not  be  allowed,  to 
answer  questions  put  to  them;  as,  for  instance,  where  they  are 
interrogated  with  respect  to  privileged  communications,  secrets  of 
State,  and  some  other  subjects.  As  these  matters  have  been  already 
discussed,  it  is  unnecessary  to  make  any  further  reference  to  them  in 
the  present  chapter,  excepting  to  state  as  a  general  rule  of  law,  that 
a  witness  cannot  object  to  answer  any  question,  merely  because  it 
relates  to  private  matters,  or  because  it  is  immaterial  unless  the 
answer  can  be  withheld  on  some  specific  ground  of  privilege  {y). 

§  1469.  Before  leaving  the  subject  of  cross-examination,  it  will 
be  right  to  allude  to  the  eSect  on  the  trial,  which  would  be  pro- 
duced by  the  death  or  sickness  of  the  witness  between  his  examina- 
tion in  chief  and  his  cross-examination.  This  subject  was  much 
canvassed  in  Ireland  a  few  years  back,  in  the  case  oi  R.  v.  Doolin  («), 
where  a  witness  for  the  Crown  having  been  suddenly  taken  ill  on 
cross-examination,  the  question  was,  whether  the  conviction  of  the 
prisoner  upon  his  testimony  was  legal.  The  majority  of  the  judges  held 
that  the  conviction  was  good.  In  a  case  which  came  before  Lord 
Eomilly,  a  witness  made  an  affidavit,  and  died  before  she  could  be 
cross-examined.     Under  these  circumstances,  an  objection  was  taken 


is)  Rose  V.  Blakemore,  (1826)  Ry.  &  M.  383;  R.  v.  Watson,  (1817)  2  Stark.  158; 
Lloyd  V.  Passingham,  (1809)  16  Ves.  64;  Mailman  v.  Tucker,  (1803)  Pea.  Add. 
Cas.  222. 

(t)  See  per  Bayley,  J.,  in  R.  v.  Watson,  supra. 

(u)  2  Ph.  Ev.  429. 

(»)  St.  Ev.  197. 

(x)  Ante,  Part  ii.,  Chap.  xvi. 

(y)  Tippins  v.  Ooates,  (1847)  6  Hare,  16 ;  17  L.  J.  Ch.  337. 

{z)  (1832)  Jebb,  C.  C.  123. 
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IMPEACHING    CREDIT   OF    WITNESS.  [§§    1469—1471. 

that  the  affidavit  could  not  be  received  in  evidence,   but  the  judge 
thought  otherwise,  and  admitted  it  at  the  hearing  (a). 

§  1470  (b).  After  a  witness  has  been  examined  in  chief,  his  credit 
may  he  impeached,  not  only  by  means  of  cross-examination,  but  in 
various  other  modes.  Pirst,  witnesses  may  be  called  to  disprove 
such  of  the  facts  stated  by  him,  whether  in  his  direct  or  cross- 
examination,  as  are  material  to  the  issue  (c);  next,  proof  may  be 
given,  under  certain  restrictions  as  before  pointed  out  (d),  of  state- 
ments made  by  the  witness  inconsistent  with  his  testimony  at  the 
trial;  and  thirdly,  evidence  may  be  adduced  reflecting  on  his 
character  for  veracity  (e).  But  here  the  evidence  must  be  confined 
to  his  general  reputation,  and  will  not  be  permitted  as  to  particular 
facts;  for  every  man  is  supposed  to  be  capable  of  supporting  the 
one,  but  it  is  not  likely  that  he  should  be  prepared,  without 
notice,  to  answer  the  other  (/).  Besides,  the  mischief  of  raising 
collateral  issues  would  itself  be  a  sufficient  reason  for  the  adop- 
tion of  this  rule  {g).  The  regular  mode  of  examining  into  the 
character  of  the  person  in  question,  is  to  ask  the  witness  whether 
he  knows  his  general  reputation  among  his  neighbours,- — what  that 
reputation  is, — and  whether,  from  such  knowledge,  he  would  believe 
him  upon  his  oath  (h). 

§  1471.  Whether  the  inquiry  into  the  general  character  of  a 
witness  shall  be  restricted  to  his  reputation  for  veracity,  or  may  be 
made  in  general  terms,  involving-  his  entire  moral  character  and 
estimation  in  society,  is  a  point  not  yet  definitely  settled.  Still,  when 
it  is  considered  how  intimate  is  the  connexion  between  one  crime  and 
another,  and  moreover,  how  difficult  it  may  be  to  find  a  witness,  who 
can,  in  strictness,  testify  as  to  the  character  of  another  for  veracity, 
though  that  other  may,  in  the  language  of  Sir  Charles  Wetherell, 
have  been  notoriously  "  guilty  of  crimes  under  every  letter  of  the 
alphabet  "  (z),  and  be  consequently  undeserving  of  the  slightest  credit, 

(o)  Davies  v.  Otty,  (1865)  35  Beav.  208;  34  L.  J.  Ch.  252;  147  E.  E.  113; 
Elias  V.  Grijfith,  (1877)  8  Ch.  D.  521;  46  L.  J.  Ch.  806.  But  see,  Dunne  v.  English, 
(1874)  L.  E.  18  Eq.  524. 

(b)  Gr.  Ev.  §  461,  in  part. 

(c)  As  to  what  are  material,  see  ante,  §  816,   et  seq.  and  §  1434,  et  seq. 

(d)  Ante,  §§  1426,  1445,  1446 

(e)  See  ante,  §  349,  et  seq. 

(/)  B.  N.  P.  296,  297 ;  R.  v.  Rookwood,  (1696)  13  How.  St.  Tr.  210,  per  Trevor, 
Att.-Gen.,  argu. ;  R.  v.  Layer,  (1722)  16  How.  St.  Tr.  285.  See  Carlos  v.  Brook, 
(1804)  10  Ves.  49;  Penny  v.  Watts,  (1850)  2  De  G.  &  Sm.  501,  527,  528. 

(si)  R.  v.  Rookwood,  (1696)  13  How.  St.  Tr.  211,  per  Ld.  Holt. 

(h)  R.  V.  Brown,  (1867)  L.  E.  1  C.  C.  E.  70;  36  L.  J.  M.  C.  59;  R.  v.  Watson, 
(1817)  32  How.  St.  Tr.  495,  496;  R.  v.  De  la  Motte,  (1781)  21  How.  St.  Tr.  811; 
Mawson  v.  Hartsink,  (1802)  4  Bsp.  103;  6  E.  E.  841. 

(i)   R.  V.  Watson,  (1817)- 13  How.  St.  Tr.  458. 
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"§§    1471 — 1472.]      IMPEACHING  CHARACTER  OF  A  WITNESS. 

— it  certainly,  appears  reasonable  that  the  question  as  to  reputation 
should  be  put  in  the  most  general  form,  the  opposite  party  being 
at  liberty  to  inquire  whether,  notwithstanding  the  bad  character  of 
the  witness  in  other  respects,  he  has  not  preserved  his  reputation  for 
truth.  Indeed,  one  or  two  English  authorities  seem  to  sanction  this 
course  (fe). 

§  1472  (I).  It  is  not,  however,  enough  that  the  impeaching  witness 
should  profess  merely  to  state  what  he  has  heard  ' '  others  ' '  say ; 
for  those  others  may  be  but  few.  He  must  be  able  to  state  what 
is  generally  said  of  the  person,  by  those  among  whom  he  dwells, 
or  with  whom  he  is  chiefly  conversant;  for  it  is  this  only  which 
constitutes  his  general  reputation  (m).  And,  in  ordinary  cases,  the 
witness  should  himself  come  from  the  neighbourhood  of  the  indi- 
vidual whose  character  is  in  question;  for  if  he  be  a  stranger,  sent 
thither  by  the  adverse  party  to  learn  his  character,  he  will  not  be 
allowed  to  testify  as  to  the  result  of  his  inquiries  («•).  The  impeach- 
ing witness  may,  however,  be  asked  in  cross-examination  the  naraes 
of  the  persons  whom  he  has  heard  speak  against  the  character  for 
veracity  of  the  witness  impeached  (o). 

(k)  R.  V.  Bookwood,  (1696)  13  How.  St.  Tr.  211;  Carpenter  v.  Wall,  (1840) 
11  A.  &  B.  803;  9  L.  J.  Q.  B.  217;  52  E.  R.  513;  Ld.  Stafford's  Case,  (1680) 
7  How.  St.  Tr.  1459,  1478;  Sharp  v.  Scoging,  (1817)  Holt,  N.  P.  541.  In  Hume  v. 
Scott,  (1821)  3  A.  K.  Marsh.  261  (Am.),  Mills,  J.,  obserrea  :—"  Every  person, 
conversant  with  human  nature,  must  be  sensible  of  the  kindred  nature  of  the  vices 
to  which  it  is  addicted.  So  true  is  this,  that,  to  ascertain  the  existence  of  one 
vice  of  a  particular  character,  is  frequently  to  prove  the  existence  of  more  at  the 
same  time,  in  the  same  individual.  Add  to  this,  that  persons  of  infamous  character 
may  and  do  frequently  exist,  who  have  formed  no  character  as  to  their  lack  of 
truth ;  and  society  may  have  never  had  the  opportunity  of  ascertaining,  that  they 
are  false  in  their  words  or  oaths.  At  the  same  time  they  may  be  so  notoriously 
guilty  of  acting  falsehood,  in  frauds,  forgeries,  and  other  crimes,  as  would  leave 
no  doubt  of  their  being  capable  of  speaking  and  swearing  it,  especially  as  they 
may  frequently  depose  falsehood  with  greater  security  against  detection,  than  practise 
those  other  vices.  In  such  cases,  and  with  such  characters,  ought  the  juty  to  be 
precluded  from  drawing  inferences  unfavourable  to  their  truth  as  witnesses  by 
excluding  their  general  turpitude?  By  the  character  of  every  individual,  that  is, 
by  the  estimation  in  which  he  is  held  by  the  society  or  neighbourhood  where  he  is 
conversant,  his  word  and  his  oath  is  estimated.  If  that  is  free  from  imputation,  his 
testimony  weighs  well.  If  it  is  sullied,  in  the  same  proportion  his  word  will  be 
doubted.  We  conceive  it  perfectly  safe,  and  most  conducive  to  the  purposes  of 
justice,  to  trust  the  jury  with  a  full  knowledge  of  the  standing  of  a  witness,  into 
whose  character  an  inquiry  is  made.  It  will  not  thence  follow,  that  from  minor 
vices  they  will  draw  the  conclusion,  in  every  instance,  that  his  oath  must  be 
discredited,  but  only  be  put  on  their  guard  to  scrutinise  his  statements  more  strictly; 
while  in  cases  of  vile  reputation  in  other  respects,  they  would  be  warranted  in 
disbelieving  him,  though  he  had  never  been  called  so  often  to  the  book  as  to  fix 
upon  him  the  reputation  of  a  liar,  when  on  oath." 

(i)    Gr.  Ev.  §  461,  in  part. 

(m)Boynton  v.  Kellogg,  (1807)  3  Mass.  192;  Wike  v.  Lightner,  (1824)  11  Serg. 
&  E.  198—200;  Kimmel  v.  Kimmel,  (1817)  3  Serg.  &  E.  337,  338. 

(n)  Mawson  v.  Hartsink,  supra;  Douglass  v.  Tousey,  (1829)  2  Wend.  352. 

(o)  Bates  v.  Barber,  (1849)  4  Gush.   (Mass.)  107. 

1010 


RE-ESTABLISHING   CREDIT   OF    WITNESS.       [§§    1473 — 1474. 

§  1473.  Where  the  general  reputation  of  a  witness  has  been  thus 
impeached,  the  party  calling  him  may  re-establish  his  credit,  by  cross- 
examining  the  witnesses,  who  have  spoken  against  him,  as  to  their 
means  of  knowledge  and  the  grounds  of  their  opinion  (p),  or  as  to 
their  hostile  feelings  towards  the  person  whose  testimony  they  have 
discredited  (q),  or  as  to  their  own  character  and  conduct,  or  by  calling 
other  witnesses,  either  to  support  the  character  of  the  first  witness  (r), 
or  to  attack  in  their  turn  the  general  reputation  of  the  impeaching 
witnesses  (s).  How  far  this  plan  of  recrimination  may  be  carried, 
is  not  yet  formally  determined;  though  the  practice  is  said  by  some 
lawyers  to  be  in  conformity  with  the  doggerel  rule  of  the  civil  law. 

In  testem  testes,  et  in  hos,  sed  non  datur  ultra; 

that  is,  a  discrediting  witness  may  himself  be  discredited  by  other 
witnesses,  but  no  further  witnesses  can  be  called  to  attack  the 
characters  of  these  last  (t). 

§  1474  (m).  After  a  witness  has  been  cross-examined,  the  party  who 
called  him  has  a  ngiht  to  re-examine  him,  and  to  ask  all  questions 
which  may  be  proper  to  draw  forth  an  ex-planaiion  of  the  meaning 
of  the  expressions  used  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtful;  and  also  of  the  motive,  or  provoca- 
tion, which  induced  the  witness  to  use  those  expressions ;  but  he  has 
no  right  to  go  further,  and  to  introduce  matter  new  in  itself,  and  not 
suited  to  the  purpose  of  explaining  either  the  expressions  or  the 
motives  of  the  witness  [v).  This  point,  after  having  been  much 
discussed  in  the  Queen's  case,  was  again  brought  before  the  court 
several  years  subsequently,  when  the  learned  judges  held  it  to  be 
settled  law,  that  proof,  on  cross-examination,  of  a  detached  statement 
made  by  or  to  a  witness  at  a  former  time,  does  not  authorise  proof 
by  the  party  calling  that  witness  of  all  that  was  said  at  the  same 
time,  but  only  of  so  much  as  can  be  in  some  way  connected  with 
the  statement  proved  {x).  Therefore,  where  a  witness  has  been  cross- 
examined  as  to  what  the  plaintiff  had  said  in  a  particular  conversation, 
it  was  held  that  he  could  not  be  re-examined  as  to  other  assertions, 
made  by  the  plaintiS  in  the  same  conversation,  that  were  not  con- 

(p)  Mawson  v.  Hartsink,  supra. 

(g)  Long  v.  Lamkin,  (1862)  9  Gush.  361,  365. 

(r)  R.  V.  Murphy,  (1753)  19  How.  St.  Tr.  724. 

(s)  2  Ph.  Ev.  432. 

(t)  Lord  Stafford's  trial,  (1680)  7  How.  St.  Tr.  1484. 

(«)  Gr.  Bv.  §  467,  in  great  part. 

(v)  Such  was  the  opinion  of  seven  out  of  eight  judges  in  the  Queen's  Case,  as 
delivered  by  Lord  Tenterden,  (1820)  2  Br.  &  B.  297;  22  E.  E.  671;  R.  v.  St.  George, 
(1840)  9  C.  &  P.  488. 

(x)  Prince  v.  Samo,  (1838)  7  A.  &  E.  627;  7  L.  J.  Q.  B.  123;  45  E.  E.  783; 
recognised  in  Sturge  v.  Buchanan,  (1839)  10  A.  &  E.  605 ;  8  L.  J.  Q.  B.  272 ;  50  E.  E. 
509. 
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§§    1474 1476.]      WHAT  QUESTIONS  CAN  BE  PUT  IN  RE-EXAMINATION. 

nected  with  the  assertions  to  which  the  cross-examination  related, 
although  they  were  connected  with  the  subject-matter  of  the  suit  (y). 
But  if  a  witness  admits  on  cross-examination,  that  he  has  formerly 
made  statements  inconsistent  with  his  present  testimony,  or  if  that 
fact  be  proved  by  independent  evidence,  the  witness  may  be  asked, 
on  re-examination,  to  explain  his  motives  for  making  such  inconsistent 
statements  (z).  If,  too,  upon  cross-examination  of  a  witness,  counsel, 
by  referring  to  what  such  witness  has  deposed  when  on  a  previous 
occasion  giving  an  account  or  no  account  of  a  transaction,  suggests  as 
a  reason  for  disbelieving  the  witness's  present  evidence  that  on  the 
previous  occasion  he  omitted  the  name  of  the  prisoner  at  present  on 
his  trial,  the  witness  thus  impeached  may,  without  the  deposition  on 
the  previous  occasion  being  put  in,  state  that  when  giving  evidence 
on  the  previous  occasion  just  referred  to,  he  did  give  the  same  account 
of  the  transaction  as  he  has  just  given,  and  did  mention  the  name 
of  the  prisoner  at  present  upon  his  trial  (a). 

§  1475  (b).  If  the  counsel  chooses  to  cross-examine  the  witness  as 
to  facts  which  ivere  not  admissible  in  evidence,  Jhe  other  party  has  a 
right  to  re-examine  him  as  to  the  evidence  so  given.  Thus,  where 
issue  was  joined  upon  a  plea  of  prescription  to  a  declaration  for 
trespass  in  G.,  and  the  plaintiff's  witnesses  were  asked,  in  cross- 
examination,  questions  respecting  the  user  in  other  places  than  G., 
which  they  proved;  it  was  held  that  the  plaintiff,  in  re-examination, 
might  show  an  interruption  in  the  user  in  such  other  places  (c). 
But  an  adverse  witness  will  not  be  permitted  to  obtrude  such  irrelevant 
matter  in  answer  to  a  question  not  relating  to  it;  and  if  he  should 
do  so,  the  party  cross-examining  may  apply  to  have  the  answer  struck 
out  of  the  judge's  notes,  after  which  the  witness  cannot  be  re- 
examined on  the  subject.  If,  however,  the  cross-examining  counsel 
omit  to  take  this  course,  the  re-examination  will  be  allowed  (d). 

§  1476  (e).  Where  evidence  of  contradictory  statements,  or  of 
other  improper  conduct  on  the  part  of  a  witness,  has  been  either 
elicited  from  him  on  cross-examination,  or  obtained  from  other  wit- 
nesses, with  the  view  of  impeaching  his  veracity, — ^his  general  character 
for  truth  being  thus,  in  some  sort,  -put  in  issue, — it  has  been  deemed 
reasonable   to  admit   general    evidence,    that   he   is   a   man   of   strict 

(y)  Prince  v.  Samo,  supra.  In  this  case,  the  opinion  of  Lord  Tenterden,  in  the 
Queen's  Case,  (1820)  2  Br.  &  B.  298,  that  evidence  of  the  whole  conversation,  if  con- 
nected with  the  suit,  was  admissible,  though  it  related  to  matters  not  touched  in  the 
cross-examination,  was  considered  and  overruled. 

(«)  R.  V.  Woods,  (1840)  1  Crawf.  &  D.,  C.  C.  439. 

(o)  R.  V.  Coll,  (1889)  24  L.  B.  Ir.  522. 

(b)  Gr.  Ev.  §  468. 

(c)  Blewett  v.  Tregonning,  (1835)  3  A.  &  E.  554;  4  L.  J.  K.  B.  234;  42  B.  E. 
468. 

(d)  Id.  (e)  Gr.  Ev.  §  469,  almost  verbatim. 
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integrity  and  scrupulous  regard  for  truth  (/).  But  evidence  that  he 
has  on  other  occasions  made  statements  similar  to  what  he  has 
testified  in  the  cause,  is  not  admissible  (g),  unless  he  be  charged 
with  a  design  to  misrepresent,  in  consequence  of  his  relation  to  the 
party,  or  to  the  cause ;  in  which  case  it  may  be  proper  to  show,  that 
he  has  made  a  similar  statement  before  that  relation  existed  (h). 
So,  if  the  character  of  a  deceased  attesting  witness  to  a  deed  or  will 
be  impeached  on  the  ground  of  fraud,  evidence  of  his  general  good 
character  is  admissible  (i).  But  mere  contradiction  among  witnesses 
examined  in  court  supplies  no  ground  for  admitting  general  evidence  as 
to  their  character  (k) ;  though  if  fraud,  or  other  improper  conduct,  be 
imputed  to  any  of  them,  such  evidence  will  then  be  received  (I). 

§  1477.  The  judge  has  always  a  discretionary  power,  with  which 
the  court  above  is  very  unwilling  to  interfere  (m),  of  recalling  wit- 
nesses at  any  stage  of  the  trial,  and  of  putting  such  questions  to 
them  as  the  exigencies  of  justice  require  (n).  He  will  seldom,  how- 
ever, except  under  special  circumstances,  permit  a  plaintiff,  after 
his  case  is  closed,  to  recall  a  witness  to  prove  a  material  fact  (o) ; 
though  the  application  will  in  general  be  entertained,  if  made  before 
the  closing  of  the  plaintiff's  case  (p).  So,  if  it  be  discovered  after  a 
witness  has  been  cross-examined,  that  his  testimony  at  the  trial 
relative  to  the  subject-matter  of  the  cause  differs  from  some  other 
statement  formerly  made  by  him,  the  court  will  allow  him  to  be 
recalled  if  still  within  reach,  and  to  be  further  cross-examined,  in 
order  to  lay  a  foundation  for  impeaching  his  credit  by  producing 
witnesses  to  contradict  him  (g).  If,  however,  the  witness  cannot  be 
found,  the  proof  of  the  other  statements  must  be  rejected  (?■).  If  a 
question  has  been  omitted  in  the  examination  in  chief,  and  cannot, 
in  strictness,   be  asked  on  re-examination  as  not  arising  out   of  the 

(/)  B.  V.  Clarke,  (1817)  2  Stark.  241;  AnnesUy  v.  Ld.  Anglesea,  (1743)  17  How 
St.  Tr.  1348. 

ig)  B.  N.  P.  294;  R.  v.  Parker,  (1783)  3  Doug.  242,  244;  Anon.,  per  Byre,  C.J., 
cited  2  Ph.  Ev.  445;  Berkeley  Peer.,  (1811)  per  Ld.  Eedesdale,  cited  id.  These  cases 
overrule  LuUerell  v.  Reynell,  (1677)  1  Mod.  283. 

[h)  2  Ph.  Bv.  446;  2  Poth.  Obi.  251. 

(»)  Doe  V.  Stephenson,  (1801)  3  Bsp.  284;  4  Esp.  50,  cited  and  approved  by 
Ld.  EUenborough  in  the  Bp.  of  Durham  v.  Beaumont,  (1808)  1  Camp.  207—210,  and 
in  Provis  v.  Reed,  (1829)  5  Bing.  435;  7  L.  J.  (O.S.)  C.  P.  163;  30  E.  E.  695;  Doe  v. 
Wood,  (about  1828),  cited  by  Burrough,  J.,  5  Bing.  439. 

(k)  Bp.  of  Durham  v.  Beaumont,  supra. 

(/)  Annesley  v.  Ld.  Anglesea,  (1743)  17  How.  St.  Tr.  1348. 

(m)  Middleton  v.  Barned,  (1849)  4  Ex.  243. 

in)  R.  V.  Watson,  (1834)  6  C.  &  P.  653. 

(o)  Murray  v.  Sherijfs  of  Dublin,  (1841)  Arm.  M.  &  0.  130;  Johnston  v.  Clinton, 
(1841)  id.  123;  Kelly  v.  Smith,  (1841)  id.  150;  Bell  v.  Stewart,  (1842)  id.  401.  See 
Sevan  v.  M'Mahon,  (1859)  2  Sw.  &  Tr.  55;  28  L.  J.  P.  &  M.  40. 

(p)  White  v   Smith,  (1841)  Arm.  M.  &  0.  171 ;  Casson  v.  O'Brien,  (1842)  id.  263. 

(g)  The  Queen's  Case,  (1820)  2  Br.  &  B.  312,  313;  22  E.  E.  685,  686. 

(r)  Id. 
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cross-examination,   it  is  usual  for  the  counsel  to   request   the  judge 
to  make  inquiry :  and  such  a  request  is  generally  granted  (s). 

§  1478.  In  former  times,   when  the  evidence  of  witnesses  called 

on    opposite    sides    was   directly    conflicting,    the  court    would    often 

direct   that  the   witnesses   should   be    confronted  (t).      This    practice 
has  now  fallen  into  disuse. 

(s)  2  Ph.  Bv.  408. 

(t)  On  one  remarkable  occasion,  no  less  than  four  witnesses  were  for  this  purpose 
placed  together  in  the  box.     Aniiesley  v.  Ld.  Anglese-a,  (1743)  17  How.  St.  Tr.  1350. 
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CHAPTER  IV. 

PUBLIC    DOCUMENTS. 

§  1479  (a).  Writings  are  divisible  into  two  classes,  Public  and 
Private.  The  former  consists  of  the  acts  of  public  functionaries, 
in  the  Executive,  Legislative,  and  Judicial  Departments  of  Govern- 
ment; including,  under  this  general  head,  the  transactions  which 
official  persons  are  required  to  enter  in  books  or  registers,  in  the 
course  of  their  public  duties,  and  which  occur  within  the  circle 
of  their  own  personal  knowledge  and  observation  (fa).  To  the  same 
class  may  be  referred  foreign  acts  of  State,  and  the  judgments  of 
foreign  courts.  In  the  present  chapter  it  is  proposed  to  treat  of  all 
such  public  documents;  and  the  inquiry  will  be  directed  first,  to  the 
MEANS  OF  obtaining  AN  INSPECTION  OR  COPY  of  them ;  Secondly,  to  the 
METHOD   OF   PROVING   them;    and  thirdly,    to  their  admissibility   and 

EFFECT. 

§  1480.  In  former  times  it  seems  to  have  been  considered  necessary 
to  obtain  the  sanction  of  the  Attorney-General,  in  order  to  entitle  any 
private  person  to  inspect,  or  take  copies  of,  the  general  records  of  the 
realm  (c).  At  the  commencement,  however,  of  the  reign  of  Queen 
Victoria  a  better  system  was  established,  and  most  of  these  invaluable 
documents  were  placed  under  the  charge  and  superintendence  of  the 
Master  of  the  EoUs.  The  statute  (d)  by  which  this  alteration  was 
effected,  contains  no  section  directly  entitling  the  public  to  inspect 
these  documents,  or  declaring  whether  they  have  any,  or  what  remedy, 
in  the  event  of  their  being  refused  access  to  them ;  but  it  states  irt 
the  preamble,  that  "it  is  expedient  to  establish  one  Record  Office 
and  a  better  custody,  and  to  allow  the  free  use  of  any  public  records, 
as  far  as  stands  with  their  safety  and  integrity,  and  with  the  public 
policy  of  the  realm."  It  then  empowers  the  Master  of  the  Eolls  to 
make  rules  "  for  the  admission  of  such  persons  as  ought  to  be  ad- 

(a)  Gr.  Ev.  §  470,  in  great  part. 

(6)  The  documents  kept  by  the  Post  Office  showing  the  times  of  the  receipt  and 
delivery  of  telegrams  are  not  admissible  in  evidence  as  public  records  :  Heyne  v. 
Fischell,  (1913)  30  Times  B.  190. 

(c)  Legatt  v.  Tollervey,  (1811)  14  East,  306;  12  E.  R.  518;  Doe  v.  Date,  (1842) 
3  Q.  B.  619;  11  L.  J.  Q.  B.  220;  61  E.  E.  326,  per  Williams,  J. 

(d)  1  &  2  V.  c.  94.  See,  also,  The  Public  Records,  Ireland,  Act,  1867,  30  &  31 
V.  c.  70. 
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mitted  to  the  use  of  such  records,"  and  "to  fix  the  amount  of  fees, 
if  any, "  to  be  paid  for  such  use  (e) ;  and  it  proceeds  to  authorise 
either  the  Master  of  the  Eolls,  or  the  Deputy-Keeper  of  the  Eecords, 
to  allow  copies  to  be  made  of  any  of  the  documents  "  at  the  request 
and  cost  of  any  person  desirous  of  procuring  the  same."  The  Act 
further  provides  that  any  copy  so  made  shall  be  examined  and  certified 
as  a  true  and  authentic  copy  by  the  Deputy-Keeper  of  the  Eecords, 
or  one  of  the  Assistant  Eecord  Keepers,  and  shall  be  sealed  or  stamped 
with  the  seal  of  the  Eecord  Office  and  delivered  to  the  party  for 
whose  use  it  was  made  (/).  The  Act  further  provides  that  every  copy 
of  a  record  in  the  custody  of  the  Master  of  the  Eolls  so  certified 
and  purporting  to  be  sealed  or  stamped  with  the  seal  of  the  Eecord 
Office,  shall  be  received  in  evidence  in  all  Courts  of  Justice,  and 
before  all  legal  tribunals,  and  before  either  House  of  Parliament  or 
any  committee  of  either  House,  without  any  further  or  other  proof 
thereof  in  every  case  in  which  the  original  record  could  have  been 
received  there  as  evidence  (g). 

§  1481.  In  exercise  of  the  powers  vested  in  him,  Lord  Langdale 
directed  (h),  that  all  the  public  record  offices  should  be  open  daily, 
excepting  on  Sundays  and  a  few  holidays  (i), — he  prescribed  a  reason- 
able scale  of  fees  (fc),  which  were  not  chargeable  at  all  to  "  literary 
inquirers  "  (I),  and  he  instructed  the  assistant-keepers  to  give  to  all 
applicants  every  information  and  assistance  in  their  power,  not  merely 
from  the  calendars  and  indexes,  but  also  from  their  own  knowledge  of 
records  (m).  In  a  letter  which  he  wrote  to  the  Premier  shortly  after 
the  passing  of  the  Act,  he  thus  expressed  his  sentiments: — "The 
Eecords  have  justly  been  called  the  Muniments  of  the  Kingdom  and 
the  People's  Evidences;  and  they  ought  to  be  kept  and  managed 
under  such  arrangements,  as  may  afiord  to  the  public  the  greatest 
facility  of  using  them  that  is  consistent  with  their  safety.  The  public 
ought  to  have  access  to  them  for  the  purpose  of  easily  obtaining 
information  upon  the  subjects  to  which  the  records  relate,  and  ought 
to  be  enabled  easily  to  obtain  authentic  copies  of  all  documents, 
which  can  be  adduced  as  evidence  in  the  establishment  or  defence 
of  rights,  which  are  at  issue  in  the  course  of  judicial  or  Parliamentary 
proceedings  "  (n). 

(e)  1  &  2  V.  c.  94,  B.  9 ;  30  &  31  V.  c.  70,  s.  17. 

(/)  1  &  2  V.  c.  94,  s.  12 ;  30  &  31  V.  c.  70,  ».  19. 

(9)  1  &  2  V.  u.  94,  s.  13. 

(h)  In  11  Beav   xxii.  et  seq.,  the  rules  are  set  out  at  length. 

(i)   2nd  Eep.  of  Dep. -Keeper  of  Pub.  Eec.  i.,  Append,  p.  14. 

(k)  Id.,  p.  15. 

(I)  Letter  of  Lords  of  the  Treasury,  dated  17th  Nov.,  1861. 

(m)  2nd  Eep.  of  Dep. -Keeper  of  Pub.  Eec.  i.,  Append,  p.  15. 

in)  Dated  Jan.  .7,  1839,  and  cited  1st  Eep.  of  Dep. -Keeper  of  Pub.  Eec,  Append. 


67. 
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INSPECTION   OF    GENERAL   RECORDS   OF   THE  REALM.       [§§    1482 — 1485. 

§  1482.  Lord  Eomilly,  when  Master  of  the  Eolls,  in  1866,  on 
the  opening  of  the  New  Search  Kooms,  aboHshed  all  fees  whatever 
for  searches  and  inspections,  permitting  each  searcher  to  take  notes, 
or  even  examined  copies,  of  any  records,  gratis,  and  retaining  only 
moderate  fees  for  the  furnishing  of  authenticated  copies  of  documents, 
or  for  the  attendance  of  clerks  as  witnesses. 

§  1483.  Although,  at  the  present  day,  the  question  whether  the 
public  have  a  strict  legal  right  to  inspect  these  records,  is  not  likely 
to  be  mooted,  it  would  be  difficult  to  establish  the  right,  except  as 
to  such  of  the  documents  as  are  the  records  of  the  superior  courts 
of  law  or  equity;  and  even  with  respect  to  these,  it  may  be  doubtful 
whether  the  King's  Bench  Division  of  the  High  Court  would  interfere 
by,  mandamus,  unless  the  applicant  was  prepared  to  show  that  he  was 
interested  in  the  document  which  he  sought  to  inspect  (o).  Indeed, 
it  may  be  laid  down  with  tolerable  safety,  as  a  rule  applicable  alike 
to  the  general  records  of  the  realm  and  to  all  other  writings  of  a 
public  nature,  that,  if  the  disclosure  of  their  contents  would,  in  the 
opinion  of  the  court,  or  of  the  head  of  the  department  under  whose 
control  they  may  be  kept,  be  injurious  to  the  public  interests,  an 
inspection  would  not  be  granted  (p). 

§  1484.  As  one  of  the  principal  objects  contemplated  by  the 
Legislature  in  passing  the  Act  of  1  &  2  V.  c.  94,  was  the  estab- 
lishment of  a  general  Record  Office,  in  lieu  of  the  many  reposi- 
tories which  previously  existed,  a  building  has  been  erected  on  the 
Eolls'  Estate  in  Fetter-lane,  which  is  applied  to  that  desirable 
purpose  (g).  To  this  building  all  the  records,  which  were  formerly 
deposited  in  the  Tower  of  London,  the  Carlton  Eide,  and  the 
Chapter  House  at  Westminster,  and  many  of  those  which  used  to 
be  kept  in  the  Eolls  House  and  Chapel,  and  in  the  State  Paper 
Office  (r),  have  at  length  been  removed.  The  Tower  which  adjoins 
the  Chapter  House  at  Westminster,  and  which  was  formerly  the 
prison  of  the  Monastery  there,  is  still,  however,  the  repository  for 
all  original  Acts  of  Parliament. 

§  1485.  Among  the  records  now  under  the  custody  of  the  Master 
of  the  Eolls,  may  be  enumerated  the  following  (s):— All  the  records 
of  the  superior  courts  of  common  law  or  equity,  which  are  more  than 

(o)  See  R.  v.  Staffordshire  JJ.,  (1837)  6  A.  &  E.  99;  6  L.  J.  M.  C.  65;  45  E.  E. 
412;  and  infra,  §  1493. 

(p)  Ante,  §§  939,  947. 

(S)  The  Public  Eecord  Office  for  Ireland  is  in  Dublin,  near  the  Four  Courts. 

(r)  Some  of  the  State  Papers  of  the  last  half-century  are  deposited  in  two  houses 
in  Whitehall-yard. 

(s)  For  an  enumeration  of  the  Public  Eecords  in  Ireland,  see  30  &  31  V.  u.  70,  s.  4. 
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twenty  years  old;  the  deeds,  books,  documents,   and  papers  belong- 
ing   to    the    suitors    in    Chancery,    which    were    formerly    under    the 
custody  of  the  Masters  of  that  court,  and  deposited  in  Southampton 
Buildings,    which   were   next   placed   under   the   special   care   of   the 
Clerk  of  Eecords  and  Writs  (t),  and  which  are  now  in  the  charge  of 
the  Masters  of  the  Supreme  Court,  and  deposited  in  the  Filing  and 
Eecord  Department  of  the  Central  Office  (ii) ;  the  records,  muniments, 
and  writings  of  the  Marshalsea,   Palace,   and  Peveril   Courts,   which 
were  abolished  in  1849   (v) ;  the  records  late  in  the  custody  of  the 
King's  Kemembrancer,  including  those  of  the  abolished  offices  of  the 
Pipe,  the  Lord  Treasurer's  Remembrancer,  the  foreign  Apposer,  the 
Clerk  of  the  Estreats,   the   Surveyor  of  Green  Wax,    and  the  Clerk 
of  the  Nichils ;  the  records  of  the  Land  Eevenue  Record  Office,  the 
Lord    Chamberlain's    Office,    the    Augmentation    Office,    the    King's 
Silver   Office,    the   Alienation   Office,    and   the   Chirographer's   Office; 
records  of  the  Admiralty  Courts ;  the  log-books  of  the  navy ;  various 
branches  of  the  correspondence  and  documents  of  the  Admiralty  and 
Navy  Boards ;   many  of  the  papers  of  the  War  Office ;   the   charity 
commission  papers ;   various  records  of  forfeited  estates ;  the  French 
claim    commission    papers ;    duplicates    of    land    and   assessed   taxes ; 
population  returns ;   some  records  relating  to  the  land  revenue   (x) ; 
many  of  the  equity  records  of  the  Welsh  courts;  the  fines  and  re- 
coveries, and  other  records  of  the  Chester  circuit;  the  records  of  the 
Court  of  Wards  and  Liveries;  some  of  the  proceedings  in  the  Star 
Chamber  and  the  Court   of  Chivalry;   the  placita  forestse;   the  Pell 
records ;    the   records    of   first    fruits    and    tenths ;    Domesday    Book ; 
Parliament  rolls ;  statute  rolls ;  patent  rolls ;  close  rolls ;  some  of  the 
surveys  of  lands  which  formerly  belonged  to  the  Crown;  lieger-books 
and  chartularies  of  the  dissolved  monasteries,  priories,  &c. ;  and  some 
very   valuable   Home,    Foreign,    Colonial,    and    Treasury    Papers   (y). 
The  legal  reader  will  observe  that  very  many  of  the  documents  here 
alluded  to  are  not  strictly  records ;  but  this  circumstance  is  rendered 
immaterial  by  the  Act  of  1   &  2  V.   c.   94,   which  provides  that  the 
word  "  records  "  in  that  Act  shall  be  taken  to  mean  all  rolls,  records, 

(t)  23  &  24  V.  c.  149,  e.  9;  Gen.  Ord.  in  Ch.,  22nd  May,  1866.  This  office  was 
abolished  in  1879,  by  42  &  43  V.  c.  78,  Sohed.  I. 

(u)  R.  S.  C,  Ord.  LX.,  R.  3;  Ord.  LXI.,  E.  1. 

(o)  12  &  13  V.  c.  101,  ss.  14,  16. 

(x)  As  to  remainder,  see  post  §  1486. 

(y)  This  list  is  compiled  from  the  annual  reports  of  the  Dep. -Keeper  of  the  public 
records,  and,  although  not  offered  as  anything  like  a  complete  list,  it  is  believed  to  be 
accurate  so  far  as  it  goes.  Besides  the  documents  enumerated  above,  there  are,  at 
the  Eecord  Office,  a  vast  quantity  of  curious  miscellaneous  manuscripts,  minute  books, 
indices,  calendars,  &c.,  which  were  either  collected  by  the  late  Eecord  Commission, 
or  by  persons  employed  in  the  Eecord  Office,  together  with  many  important  tran- 
scripts from  the  royal  or  public  archives  of  France,  Normandy,  Belgium,  Saxony, 
Prussia,  Bavaria,  Hamburgh,  Portugal,  Switzerland,  and  Italy.  But  all  these  are 
merely  deposited  for  convenience  with  the  M.E.,  and  are  not  in  official  custody  under 
the  Act. 
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writs,  books,  proceedings,  decrees,  bills,  warrants,  accounts,  papers, 
and  documents  whatsoever  of  a  public  nature,  belonging  to  her 
Majesty,  or,  on  the  14th  of  August,  1838,  deposited  in  any  of  the 
offices  or  places  of  custody  in  the  Act  mentioned  (a). 

§  1486.  In  addition  to  the  records,  which  are  now  placed  under  the 
control  of  the  Master  of  the  Eolls,  there  are  many  other  documents 
of  a  public  character  the  custody  of  which  belongs  to  particular  courts 
and  offices.  Among  these  may  be  enumerated  the  records  of  the 
Duchy  of  Lancaster,  which  are  at  present  deposited  in  Lancaster  Place, 
adjoining  "Waterloo  Bridge;  the  records  of  the  Duchy  of  Cornwall,  the 
repository  for  which  is  at  Buckingham  Gate;  the  records  of  the 
Heralds'  College  (a),  most  of  which  will  be  found  either  in  the  College 
itself  at  St.  Bennet's  Hill,  St.  Paul's,  or  in  the  Harleian  Library;  some 
of  the  land  revenue  records,  which  parties  interested  may  inspect  at  the 
"  Office  of  land  revenue  records  and  inrolments  "  in  Spring 
Gardens  (b) ;  the  records  of  baptisms,  marriages,  and  burials  in 
India  (c),  which  are  deposited  in  Charles  Street,  St.  James's  Park,  at 
the  office  of  the  Secretary  of  State  for  India  in  Council;  and  the 
registers  of  births,  baptisms,  marriages,  and  burials  of  British  subjects 
beyond  seas,  which  have  been  transmitted  from  different  British, 
embassies  and  factories  on  the  continent  of  Europe  and  elsewhere, 
and  which  are  now  placed  in  the  registry  of  the  Consistory  Court  of 
London  (d). 

(«)  See  sections  20,  and  1  and  2.  See  also  30  &  31  V.  c.  70,  ss.  3',  5 ;.  and  38  &  39 
V.  0.  59.  Under  this  last  Act  many  parochial  records  have  been  transferred  to  the 
Irish  Eecord  Office. 

(o)  As  to  these,  see  Hubb.  Ev.  of  Sue.  538—566. 

(b)  See  2  W.  4,  c.  1,  ss.  15,  20,  22.  Many  of  these  records  are  in  the  Record 
Of&ce,  ante,  §  1485.  The  audited  accounts  of  the  Commiss.  of  Woods  and  Forests 
are  now  deposited  as  of  record  in  the  Land  Bevenue  Office,  7  &  8  V.  c.  89. 

(c)  In  Bengal,  from  1713  to  1737;  at  Madras,  from  1698  to  1834;  in  Bombay, 
from  1709  to  1837;  and  at  St.  Helena,  from  1767  to  1835.  See  p.  13  of  Bep.  of 
Commiss.,  appointed  to  make  inquiries  respecting  non-parochial  registers,  published 
1838. 

(d)  "  These  registers  were  first  received  in  the  registry  of  the  Consist.  Court  of 
London,  in  1816,  and  may  be  divided  into  three  classes  ; — 1.  Certificates  of  baptisms 
and  marriages,  bearing  the  signatures  of  the  parties  and  witnesses  (which,  with  very 
few  exceptions,  is  the  case)  and  authenticated  by  the  British  envoy  or  minister,  ns 
having  been  performed  in  his  house,  and  which  have  from  time  to  time  been  sent 
through  the  Foreign  Office  to  the  registry  of  the  Bp.  of  London.  In  this  class  may 
be  included  the  registers  from  Oporto  from  1706  to  1802,  and  the  registers  from  the 
Cape  of  Good  Hope,  Gibraltar,  and  Geneva.  These  are  the  original  books,  in  which 
the  entries  are  signed  by  the  parties,  and  authenticated  by  the  chaplains.  2.  Tran- 
scripts from  original  registers,  certified  by  the  ministers  of  the  different  places,  in  the 
same  manner  as  the  transcripts  under  the  Act  of  52  G.  3,  c.  146,  for  the  regulation 
of  transcripts  deposited  with  the  registrars  of  the  several  dioceses.  A  book  of  tran- 
scripts also  from  the  register  kept  at  the  British  Embassy  in  Paris,  from  1816  to  1833, 
and  continued  to  the  present  time;  and  a  transcript  of  the  registers  of  St.  Petersburg 
from  1706  to  the  present  time.  3.  A  book  of  registers,  transmitted  from  Cronstadt, 
which  appear  to  have  been  transcribed,  but  they  are  not  certified  as  such." — P.  11 
of  Bep.  of  Commiss.,  cited  in  last  note. 
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§§  1487 — 1488.]     CUSTODY  and  inspection  of  wills. 

§  1487.  The  Act  which,  in  1857,  established  the  Court  of  Probate, 
— now  transmuted  into  the  Probate  Division  of  the  High  Court, — 
contains  several  important  provisions  with  respect  to  the  custody 
and  inspection  of  original  wills,  and  the  inspection  of  the  calendars 
of  the  grants  of  probate  and  administration.  In  the  first  place,  all 
persons  who  heretofore  either  had  jurisdiction  to  grant  probate  or 
administration,  or  had  the  custody  of  the  papers  of  any  old  Court 
of  Probate,  are  directed,  upon  receiving  a  requisition  under  the  seal 
of  the  Court  from  a  registrar,  to  transmit  to  the  place  specified 
in  such  requisition,  "  all  [or  one  or  more  (e)]  records,  wills,  grants, 
probates,  letters  of  administration,  administration  bonds,  notes  of 
administration,  court  books,  calendars,  deeds,  processes,  acts,  pro- 
ceedings, writs,  documents,  and  every  other  instrument  relating 
exclusively  or  principally  to  matters  or  causes  testamentary,  to  be 
deposited  and  arranged  in  the  registry  of  each  district  or  in  the 
principal  registry,  as  the  case  may  require,  eo  as  to  be  of  easy  refer- 
ence, under  the  control  and  direction  of  the  Court  "  (/).  The  statute 
also  enacts,  that  "  there  shall  be  one  place  of  deposit  under  the  control 
of  the  Court  {g),  "  in  which  all  the  original  wills  brought  into  the  Court, 
or  of  which  probate  or  administration  with  the  will  annexed  is  granted 
.under  this  Act  in  the  principal  registry  thereof,  and  copies  of  all 
wills  the  originals  whereof  are  to  be  preserved  in  the  district  registries, 
and  such  other  documents  as  the  court  may  direct,  shall  be  deposited 
and  preserved,  and  may  be  inspected,  under  the  control  of  the  court, 
and  subject  to  the  rules  and  orders  under  this  Act  "  (h).  Lastly,  the 
Judge  of  the  court  is  directed  to  cause  calendars  of  the  grants  of 
probate  and  administration  to  be  made  and  printed  from  time  to 
time,  and  copies  of  these  calendars  are  to  be  deposited  in  the  district 
registries,  the  office  of  his  Majesty's  Prerogative  in  Dublin,  the  office 
of  the  commissary  of  the  county  of  Midlothian  in  Edinburgh,  and  such 
other  offices  as  the  court  may  order,  ' '  a,nd  may  be  inspected  by  any 
person  on  payment  of  a  fee  of  one  shilling  for  each  search,  without 
reference  to  the  number  of  calendars  inspected  "  (i). 

§  1488  (fe).  With  respect  to  the  Records  of  the  King's  Courts,  it 
has  been  admitted,  from  a  very  early  period,  that  the  inspection  and 
exemplification   of   these    documents    are    the    common   right    of  the 

(e)  This  amendment  was  introduced  into  the  Eng.  Act  by  section  27  of  21  &22  V. 
c.  95. 

(/)  20  &  21  V.  u.  77,  s.  89;  20  &  21  V.  c.  79,  s.  96,  Ir. 

ig)  This  place  was  formerly  at  No.  6,  Great  Knightrider  Street,  Doctors' 
Commons.  See  Gazette  of  4th  Dec,  1857.  But  by  requisition  made  under  the  Act 
(no  Order  in  Council  appears  to  have  been  made  on  this  occasion),  all  old  wills  have 
been  removed  to,  and  now  are  at,  the  Registry  of  the  Probate  Division  at  Somerset 
House. 

{h)  20  &  21  V.  0.  77,  s.  66 ;  20  &  21  V.  c.  79,  s.  71,  Ir. 

(i)  20  &  21  V.  c.  77,  ss.  67,  68.     See  also  20  &  21  V.  c.  79,  ss.  72,  73,  Ir. 

(k)   G-r.  Ev.  §  470,  in  part,  as  to  first  five  lines. 
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INSPECTION   OF  RECORDS   OP  THE    SUPERIOR   COURTS.       [§    1488. 

public ;  and  this  right  was  extended  by  an  ancient  ordinance  or 
statute  (l)  to  cases  where  the  subject  was  concerned  against  the 
Crown.  That  statute,  however,  was  repealed  in  1871  (m);  and  as 
the  common  law  on  which  it  was  partly  founded,  simply  relates  to 
such  records  as  are  required  by  the  subject  for  the  purpose  of  being 
given  in  evidence,  a  prisoner  who  is  charged  either  with  high  treason 
or  felony,  is 'certainly  not  entitled, — except  by  statute, — to  a  copy  of 
the  indictment  or  of  any  of  the  proceedings  against  him  (n).  In  most 
cases  of  treason,  indeed,  the  accused  must  now  be  supplied,  ten  clear 
days  before  his  trial,  with  a  copy  of  the  indictment,  but  this  privilege 
is  allowed  him  in  consequence  of  statutes  having  been  passed  for  that 
purpose  in  the  reigns  of  King  William  III.  (o)  and  Queen  Anne  (p). 
And  now,  by  the  Indictments  act,  1915,  in  every  case  the  accused 
person  is  entitled  to  a  copy  of  the  indictment  free  of  charge  (q).  With 
respect  to  the  depositions  upon  which  a  prisoner  has  been  committed 
or  held  to  bail,  preparatory  to  his  being  tried  for  some  indictable 
crime  (r),  he  is  now  entitled  by  statute,  not  only  to  inspect  them  at 
the  trial  without  fee  (s),  but  also  to  obtain  copies  of  them  on  payment 
of  a  small  sum,  whatever  be  the  nature  of  the  offence  imputed  (i). 

(0  46  Ed.  3. 

(to)  St.  L.  Eev.  Act,  1871,  34  &  35  V.  c.  116. 

(n)  R.  V.  Ld.  Preston,  (1791)  12  How.  St.  Tr.  658—663;  Poster.  C.  L.  228,  229. 

(o)  7  W.  3,  c.  3,  8.  1. 

(p)  7  A.  c.  21,  8.  11,  which  enacts,  that  copies  of  all  indictments  for  high  treason 
and  misprision  of  treason,  "  shall  be  delivered  to  the  party  indicted  ten  days  before 
the  trial,  and  in  presence  of  two  or  more  credible  witnesses."  This  enactment  is 
extended  to  Ireland  by  the  Act  of  17  &  18  V.  c.  26. 

(q)  5  &  6  G.  5,  c.  90,  Sch.  rule  13. 

(r)  A  person  who  has  been  committed  for  want  of  sureties  to  keep  the  peace 
cannot  demand  a  copy  of  the  examinations  on  which  the  commitment  proceeded  ; 
Ex  parte  Humphrys,  (1850)  19  L.  J.  M.  C.  189. 

(s)  6  &  7  W.  4,  c.  114,  o.  4,  enacts  that,  "  all  persons  under  trial  shall  be  entitled, 
at  the  time  of  their  trial,  to  inspect,  without  fee  or  reward,  all  depositions  (or  copies 
thereof)  which  have  been  taken  against  them,  and  returned  into  the  court  before  which 
such  trial  shall  be  had." 

(t)  11  &  12  V.  c.  42,  s.  27,  enacts  that  "  at  any  time  after  the  examinations  afore- 
said shall  have  been  completed,  and  before  the  first  day  of  the  assizes  or  sessions,  or 
other  first  sitting  of  the  court,  at  which  any  person  so  committed  to  prison  or 
admitted  to  bail  as  aforesaid  is  to  be  tried,  such  person  may  require  and  be  entitled 
to  have  of  and  from  the  officer  or  person  having  the  custody  of  the  same,  copies  of 
the  depositions  on  which  he  shall  have  been  committed  or  bailed,  on  payment  of  a 
reasonable  sum  for  the  same,  not  exceeding  at  the  rate  of  three  halfpence  for  each 
folio  of  ninety  words."  See  also  the  Coroners  Act,  1887  (60  &  51  V.  c.  71),  «.  18  (5), 
which  enacts  that  "  a  person  charged  by  an  inquisition  with  murder  or  manslaughter 
shall  be  entitled  to  have,  from  the  person  having  for  the  time  being  the  custody  of 
the  inquisition,  or  of  the  depositions  of  the  witnesses  at  the  inquest,  copies  thereof 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  the  rate  of  three 
halfpence  for  every  folio  of  ninety  words."  The  Irish  law  is  regulated  by  section  14 
of  14  &  16  V.  c.  93,  which  enacts,  that  "  at  any  time  after  the  examinations  in  any 
proceedings  for  an  indictable  offence  shall  have  been  completed,  and  on  or  before  the 
first  day  of  the  assizes  or  sessions,  or  other  first  sitting  of  the  court  at  which  any 
person  committed  to  gaol  or  admitted  to  bail  is  to  be  tried,  such  person  may  require 
and  shall  be  entitled  to  receive  from  the  officer  or  person  having  the  custody  of   the 
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§§    1489 — 1490.]       PES.  ENTITLED  TO  INSPECT  .\ND  HAVE  COPIES  OF  DEPOS. 

§   1489.    It  has  been  doubted   whether   a  person   tried  for  felony 
and  acquitted  is  entitled  to  a  copy  of  the  record  of  his  iicquittal,  for 
the  purpose  of  giving  it  in  evidence  in  an  action  for  malicious  pro- 
secution (u).     This  doubt  has  arisen  in  consequence  of  an  order  made 
by  five  judges  in  the  reign  of  Charles  II.,  for  the  regulation  of  the 
Sessions  at  the  Old   Bailey;   and  which  directs  that   "  no   copies  of 
any  indictment  for  felony  be  given  without  special  order  upon  motion 
made  in  open  court,  at  the  general  gaol  delivery  upon  motion  (v);  for 
the  late  frequency  of  actions  against  prosecutors,   which  cannot    be 
without  copies  of  the  indictments,  deterreth  people  from  prosecuting 
for  the  King  upon  just  occasions  "  (x).     Now,  it  is  certainly  difficult, 
if  not  impossible,  to  establish  the  legality  of  this  order;  for  not  only 
does  it  appear  to  be  directly  at  variance  with  the  Act  of  46  Edward  III., 
— which,   as  stated  just  now  in   §    1488,   was  then  in  force, — but  it 
seems  also  to  be  wholly  inconsistent  with  the  provisions  of  Magna 
Charta,    "  nuUi   negabimus   vel   differemus   justitiam."      Accordingly, 
in  the  case  of  a  prosecution  for  robbery,  evidently  vaxatious,  where 
the  prisoner,   after  his  acquittal,  applied  to  Chief  Justice  Willes  for 
a  copy  of  the  indictment,  his  Lordship  refused  to  make  an  order  on 
the  subject,  on  the  ground  that  none  was  necessary ;  declaring  that  by 
the  laws  of  this  realm,  every  prisoner,   upon  his   acquittal,   had  an 
undoubted  right  to  a  copy  of  the  record  of  such  acquittal,  for  any  use 
he  might  think  fit  to  make  of  it;  and 'that,  after  a  demand  of  it  had 
been  made,  the  proper  officer  might  be  punished  for  refusing  to  make 
it  out  (y). 

§  1490.  This  statement  of  the  law  would  seem  to  be  substantially 
correct,  and  if  so,  the  order  of  the  judges,  confirmed  though  it  be  by  a 
decision  of  Lord  Holt  (z),  is  illegal  (a) ;  but,  be  this  as  it  may,-  thus 
much  may  be  safely  affirmed;  first,  that  the  order  does  not  extend  to 
misdemeanours,  but  that  in  such  cases  the  prisoner  has  an  absolute 
right  to  a  copy  of  the  indictment  on  which  he  has  been  either  acquitted 
or  convicted   (b) ;   secondly,   that  even  in  cases  of  felony,   where  the 

same,  copies  of  the  depositions  on  which  he  shall  have  been  committed  or  bailed  (or 
copies  of  depositions  taken  at  any  inquest  in  case  of  murder  or  manslaughter),  OD 
payment  of  a  reasonable  sum  for  the  same,  not  exceeding  a  sum  at  the  rate  of  three 
halfpence  for  each  folio  of  ninety  words."     See  also  44  &  45  V.  c.  35,  s.  9. 

(u)  Browne  v.  Gumming,  (1829)  10  B.  &  C.  70;  8  L.  J.  (O.S.)  K.  B.  89.  See 
R.  V.  Dunne^  (1838)  Ir.  Cir.  B.  407,  where  a  prisoner  having  been  convicted,  the 
court  refused  to  allow  him  a  copy  of.  the  depoeitions  of.  a  Crown  witness,  for  the 
purpose  of  assigning  perjury  upon  them.  (v)  Sic. 

{x)  7th  Ees.,  cited  in  Kel.  3.  The  five  judges  were  Hyde,  C.J.,  0.  Bridgman,. 
C.J.,  Twisden,  Tyril,  and  Kelyng,  Js. 

{y)  R.  V.  Brangan,  (1742)  1  Lea.  27.  See  also  Doe  v.  Date,  (1842)  3  Q.  B.  619;- 
11  L.  J.  Q.  B.  220;  61  E.  E.  326. 

(z)  Groewoelt  v.  Burrell,  (1697)  1  Ld.  Eay.  253. 

(a)  Lord  Ellenborough ,  however,  treated  it  as  valid  in  Legatt  v.  Tollervey,  (1811> 
14  East,  301;  12  E.  E.  518. 

(b)  Morrison  v.  Kelly,  (1762)  1  W.  Bl.  385;  Evann  v.  Phillips,  (1763)  2  Selw. 
N.  P.  1072,  8th  ed. 
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party  acquitted  brings  an  action  for  malicious  prosecution,  the  judge 
at  Nisi  Prius  is  bound  to  receive  in  evidence  a  true  copy  of  the 
indictment,  though  proved  to  have  been  obtained  without  an  order  (c) ; 
and  lastly,  that,  for  the  purpose  of  pleading  autrefois  acquit,  or 
autrefois  convict,  the  prisoner  is  entitled  to  have  a  copy  of  the 
former  record,  whatever  be  the  nature  of  the  accusation;  and  if  the 
court  where  he  was  first  tried  refuses  to  grant  him  one,  the  King's 
Bench  Division  of  the  High  Court  will  enforce  his  right  by 
mandamus  (d). 

§  1490a.  Under  the  Army  Act,  1881,  any  person  tried  by  court- 
martial  is  entitled,  on  demand,  in  the  case  of  a  general  court-martial 
within  seven  years,  and  of  any  other  court-martial  within  three  years, 
after  the  confirmation  of  the  sentence,  to  obtain  from  the  officer 
having  custody  of  the  proceedings  a  copy  of  the  same,  including 
those  with  respect  to  the  confirmation,  upon  payment  for  the  same 
at  the  prescribed  rate,  not  exceeding  twopence  for  every  seventy-two 
words  (e). 

§  1491.  Independently  of  the  general  law  which  governs  the  right 
to  inspect  and  take  copies  of  the  records  of  courts  of  justice,  the 
Bankruptcy  Act  (/)  and  Eules  contain  several  special  regulations 
on  the  subject.  Thus,  E.  12,  after  declaring  that  "  all  proceedings 
of  the  court  shall  remain  of  record  in  the  court,"  goes  on  to  provide, 
that  "  they  may  at  all  reasonable  times  be  inspected  by  the  trustee, 
the  debtor,  and  any  creditor  who  has  proved,  or  any  person  on  behalf 
of  the  trustee,  debtor,  or  any  such  creditor."  E.  16  next  provides, 
that,  "  all  office  copies  of  petitions,  proceedings,  affidavits,  books, 
papers,  and  writings,  or  any  parts  thereof,  required  by  any  trustee; 
or  by  any  debtor,  or  by  any  creditor,  or  by  the  solicitor  of  any  such 
trustee,  debtor  or  creditor,  shall  be  provided  in  the  High  Court  by 
the  Senior  Bankruptcy  Eegistrar,  and  in  a  County  Court  by  the 
Eegistrar,"  without  any  unnecessary  delay,  and  in  the  order  in  which 
they  shall  have  been  bespoken.  Then  section  14,  sub-section  4,  of 
the  Act,  which  authorises  any  person,  stating  himself  in  writing  to 
^e  a  creditor,  at  all  reasonable  times,  personally  or  by  agent,  to 
inspect,  or  take  any  copy  of,  or  extract  from,  the  debtor's  statement  of 
affairs,  which  has  been  submitted  to  the  Official  Eeceiver.  Again, 
after  the  debtor  has  been  publicly  examined  by  the  court,  the  note 
of  his  examination  may,  under  section  15,  sub-section  8,  be  inspected 
by  any  creditor  at  all  reasonable  times.  Every  creditor,  foo,  who  has 
lodged  a  proof  of  his  claim,   is  entitled  at  all  reasonable  times,  and 

(c)  Legatt  v.  Tolleney,  supra;  Jordan  v.  Lewis,  (1739)  id.  305.  n. 
id)  R.  V.  Middlesex  J. J.,  In  re  Bowman,  (1834)  5  B.  &  Ad.  1113;  3  L.  J.  M.  C. 
32;  39  E.  E.  786. 

(e)  44  &  45  V.  o.  58,  s.  124. 
(/)  4  &  5  G-.  5,  c.  59. 
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§§  1491 — 1491a.]     inspection  of  documents  in  central  office. 

even  before  the  first  meeting,  to  examine  the  proofs  of  the  other 
creditors  (g).  The  audited  accounts  of  the  trustees,  copies  of  which 
are  filed  with  the  court,  are  ' '  open  to  the  inspection  of  any  creditor, 
or  of  the  bankrupt,  or  of  any  person  interested  "  (h);  and  all  books 
kept  by  the  trustees  may,  subject  to  the  control  of  the  court,  be 
inspected  by  any  creditor  or  by  his  agent  (i).  The  trustee  must 
also,  when  required  by  any  creditor,  and  on  payment  of  the  proper 
fee,  transmit  to  him  by  post  a  list  of  the  creditors,  showing  the  debt 
due  to  each  creditor  (fe). 

§  1491a.  The  Eules  of  the  Supreme  Court,  1883,  contain  several 
provisions  for  facilitating  the  inspection  of  the  numerous  and  varied 
documents,  which  are  now  deposited  in  the  Central  Office  of  the 
Eoyal  Courts  of  Justice  (I).     The  most  important  of  these  rules  are 


ig)  Sch.  II.  of  the  Act,  r.  7. 

(h)  Section  92,  sub-a.  4. 

(i)    Section  86. 

(k)  Section  84. 

(I)  It  may  here  be  convenient  to  specify  the  several  departments  of  this  important 
of&ce,  and  the  nature  of  the  documents  filed  in  each  department.  Order  LXI.  r.  1, 
provides  as  follows  : — "  The  Central  Office  shall,  for  the  convenient  dispatch  of 
business,  be  divided  into  the  Departments  specified  in  the  first  column  of  the  following 
scheme,  and  the  business  of  the  office  shall  be  distributed  among  the  departments  m 
accordance  with  that  scheme,  and  shall  be  performed  by  the  several  officers  and  clerks 
in  the  said  office  who  are  now  charged  with  the  same  or  similar  duties,  and  by  such 
others  as  may  from  time  to  time  be  appointed  by  lawful  authority  for  that  purpose. 

Scheme. 


Name    of   Department. 


1.     Writ,     appearance,     and     judg- 
ment. 


2.  Summons    and    Order 


3.  Piling  and  Eecord 


Business. 


The  sealing  and  issue  of  writs  of  summons 
for  the  commencement  of  actions. 

The  entry  in  the  cause  book  of  writs  of 
summons,  appearances,  and  judgments. 

The  sealing  and  issue  of  notices  for  service 
under  Ord.  XVI.,  r.  48. 

The  receipt  and  filing  of  pleadings  and 
notices  delivered  on  entry  of  judgment. 

The  transaction  of  all  business  heretofore 
conducted  in  the  Kecord  and  Writ  Office, 
except  such  part  thereof  as  is  transactea 
in  the  Record  Department. 

The  custody  of  all  deeds  and  documents 
ordered  to  be  left  with  the  Masters. 

The  business  heretofore  performed  in  the 
Eeport  Office  under  the  direction  and 
control  of  the  Clerks  of  Eecords  and  Writs. 

The  issue  of  summonses  in  the  King's  Bench 
Division,  and  the  drawing  up  of  all  orders 
made  either  in  court  or  in  chambers  in  that 
division. 

The  filing  of  all  affidavits  to  be  filed  in  the 
Central  Office,  and  all  depositions  to  be 
used   in   the   Chancery   Division,   and    such 
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[§   1491a. 


contained  in  Order  LXI.  Kule  17  provides,  that  "  proper  indexes  or 
calendars  to  the  files  or  bundles  of  all  documents  filed  at  the  Central 
Ofiice  shall  be  kept,  so  that  the  same  may  be  conveniently  referred 
to  when  required ;  and  such  indexes  or  calendars  and  documents,  shall, 
at  all  times  during  office  hours,  be  accessible  to  the  public  on  payment 
of  the  usual  fee." 

Rule  18  provides,  that  "  there  shall  also  be  entered  in  proper  books 
kept  for  the  purpose  the  time  when  any  certificate  is  delivered  at 
the  Central  Office  to  be  filed,  with  the  name  of  the  cause  and  the 
date  of  the  certificate ;  and  the  like  entry  shall  be  made  of  the 
time  of  delivery  of  every  other  document  filed  at  the  Central  Office; 
and  such  books  shall,  at  all  times  during  office  hours,  be  accessible 
to  the  public  on  payment  of  the  usual  fee." 

Then  comes  Eule  23,  which  provides,  that  "  the  Clerk  of  Enrol- 
ments and  each  of  the  following  Registrars,  namely — 

(a.)  The  Registrar  of  Bills  of  Sale; 

(b.)  The  Registrar  of  Certificates  of  Acknowledgments  of  Deeds 
by  Married  Women; 

(c.)  The  Registrar  of  Judgments  (ji) ; 
shall,   on   a  request   in  writing  giving  sufficient   particulars,    and   on 
payment  of  the   prescribed  fee,   cause   a   search   to   be   made  in  the 
registers   or   indexes    under   his   custody,    and    issue    a    certificate   of 
the  result  of  the  search." 


Scheme — continued. 


Name    of   Department. 

Business. 

3.  Piling  and  Eeoord   (continued). 

4.  Taxing          .... 

5.  Enrolment 

6.  Judgments  and  married  women's 

acknowledgments 

7.  Bills  of  Sale 

8.  King's   Remembrancer 

9.  Crown   Oface 

10.  Associates 

other  documents  as  may  from  time  to  time 
be  directed  by  the  Masters  to  be  filed,  and 
the  making  and  examination  of  office 
copies  of  documents  filed  in  the  depart- 
ment. 

The   taxation   of  costs. 

The  business  heretofore  performed  in  the 
Enrolment  Office. 

The  registry  of  acknowledgments  of  deeds  by 
married  women. 

The  registry  of  bills  of  sale  and  other  duties 
connected  therewith. 

The  business  heretofore  performed  in  the 
King's  Remembrancer's  Office. 

The  business  heretofore  performed  in  the 
Crown   Office. 

The  business  heretofore  performed  in  the 
Associates'  Offices." 

(n)  By  the  Land  Charges  Act,  1900  (63  &  64  V.  u.  26),  s.  1  (1),  and  the  order 
of  the  Lord  Chancellor  of  3rd  August,  1900,  the  business  of  the  Registrar  of  Judg- 
ments has  been  transferred  to  the  office  of  the  Land  Registry,  83,  Lincoln's  Inn 
Fields. 
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Eule  24  states,  that  "for  the  purpose  of  enabling  all  persons  to 
obtain  precise  information  as  to  the  state  of  any  cause  or  matter, 
and  to  take  the  means  of  preventing  improper  delay  in  the  progress 
thereof,  the  proper  officer  shall,  at  the  request  of  any  person,  whether 
a  party  or  not  to  the  cause  or  matter  inquired  after,  but  on  payment 
of  the  usual  fee,  give  a  certificate  specifying  therein  the  dates  and 
general  description  of  the  several  proceedings  which  have  been  taken 
in  such  cause  or  matter  in  the  Central  Office." 

§  1491b.  Independently  of  the  Eules  just  cited,  every  person  is 
entitled  by  statutory  authority  to  inspect,  on  payment  of  a  small 
sum,  the  wairants  of  attorney  to  confess  judgment,  the  cognovits 
actionem,  the  judge's  orders  to  enter  up  judgment  by  consent,  and 
the  bills  of  sale  of  personal  chattels,  which  must  now  be  filed  or 
registered  in  the  Bills  of  Sale  Department  of  the  Central  Office  (o), 
— the  first  three  classes  of  documents  within  twenty-one  days,  the 
last  within  seven  days,  after  their  respective  execution  or  making; 
as  also  the  books  and  indexes  relating  to  these  documents,  which 
the  proper  officer  of  the  Central  Office  is  directed  to  keep  (p).  When 
a  bill  of  sale  has  been  given  by  a  person  residing  "  outside  the 
London  bankruptcy  district,"  or  whose  chattels  are  outside  such 
district,  an  abstract  of  the  contents  of  such  bill  of  sale  must  be 
transmitted  from  the  Central  Office  to  the  local  County  Court 
Registrar,  who  must  file  and  index  the  same;  and  "any  person 
may  search,  inspect,  make  extracts  from,  and  obtain  copies  of,  the 
abstract  so  registered  "  (g). 

§  1491o.  Again,  all  persons  are,  by  statute,  at  liberty,  on  pay- 
ment of  the  authorised  fee  (r),  to  search  the  book  kept  at  the  Land 
Eegistry  Office ;  and  which  contains  a  list  of  the  persons  whose  real 
estate  is  intended  to  be  afiected  by  the  judgments,  decrees,  orders, 
or  rules  of  the  courts,  or  by  orders  in  lunacy. 

§  1492  (s).  It  is  highly  questionable  whether  the  records  of  inferior 
tribunals  are  open  to  the  inspection  of  all  persons  without  dis- 
tinction (t) ;  but  it  is  clear  that  everyone  has  a  right  to  inspect  and 
take  copies  of  the  parts  of  the  proceedings  in  which  he  is  individu- 

(o)  Ord.  LXI.,  r.  1. 

(p)  3  G-.  4,  c.  39,  as.  5,  6 ;  6  &  7  V.  o.  66 ;  32  &  33  V.  c.  62,  ss.  26—28;  41  &  42 
V.  u.  31,  8.  12;  45  &  46  V.  c.  43,  s.  16.     See,  also,  46  &  47  V.  c.  7,  s.  16. 

(g)  45  &  46  V.  c.  43,  o.  11;  46  &  47  V.  u.  7,  s.  11.  In  Ireland  the  abstract  is 
sent  to  the  local  clerk  of  the  peace. 

(r)  The  fees  are  fixed  by  the  Order  of  the  Lord  Chancellor  made  under  the  Land 
Charges  Act,  1900,  and  dated  8th  August,  1900. 

(s)  Gr.  Ev.  §  473,  in  some  part. 

(t)  R.  V.  Chester,  (1819)  1  Chit.  297,  299,  per  Abbott,  C.J.,  questioning  Herbert 
V.  Ashburner,  (1750)  1  Wills.  297. 
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ally  interested.  The  party,  therefore,  who  wishes  to  examine  any 
particular  record  of  one  of  those  courts,  should  first  apply  to  that 
court,  showing  that  he  has  some  interest  in  the  document  in  question, 
and  that  he  requires  it  for  a  proper  purpose  [u).  If  his  application 
be  refused,  the  Chancery,  or  the  King's  Bench  Division  of  the 
High  Court,  upon  affidavit  of  the  fact,  may  send  either  for  the  record 
itself  or  an  exemplification;  or  the  latter  court  will,  by  mandamus, 
obtain  for  the  applicant  the  inspection  or  copy  required.  Thus, 
where  a  person,  after  having  been  convicted  by  a  magistrate  under 
the  game  laws,  had  an  action  brought  against  him  for  the  same 
offence,  the  Court  of  Queen's  Bench  held  that  he  was  entitled  to  a 
copy  of  the  conviction;  and  the  magistrate  having  refused  to  give 
him  one,  they  granted  a  writ  of  certiorari,  for  the  mere  purpose  of 
procuring  a  copy,  and  of  thus  enabling  the  defendant  to  defeat  the 
action  («).  So,  where  a  party,  who  had  been  sued  in  a  court  of 
conscience  (a;)  and  had  been  taken  in  execution,  brought  an  action 
of  trespass  and  false  imprisonment,  the  judges  granted  him  a  rule  to 
inspect  so  much  of  the  book  of  the  proceedings  as  related  to  the 
suit  against  himself  (y). 

§  1493.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that  the 
King's  Bench  Division  will  enforce  by  manda-mus  the  production 
of  every  document  of  a  public  nature,  in  which  any  one  of  his 
Majesty's  subjects  can  prove  himself  to  be  interested  (z).  Every 
officer,  therefore,  appointed  by  law  to  keep  records  ought  to  deem 
himself  a  trustee  for  all  interested  parties,  and  allow  them  to 
inspect  such  documents  as  concern  themselves, — without  putting 
them  to  the  expense  and  trouble  of  making  a  formal  application  for 
a  mandamus  (a).  But  the  applicant  must  show  that  he  has  some 
direct  and  tangible  interest  in  the  documents  sought  to  be  inspected, 
and  that  the  inspection  is  bond  fide  required  on  some  special  and 
public  ground  (b),  or  the  court  will  not  interfere  in  his  favour;  and 
therefore,  if  his  object  be  merely  to  gratify  a  rational  curiosity,  or 
to  obtain  information  on  some  general  subject,  or  to  ascertain  facts 
which  may  be  indirectly  useful  to  him  in  some  ulterior  proceedings, 
he  cannot  claim  inspection  as  a  right  capable  of  being  enforced  (c). 

(«)  See  B.  V.  Wilts.  *  Berks.  Canal  Co.,  (1835)  3  A.  &  E.  47;  42  E.  E.  445; 
R.  V.  Leicester  J  J.,  (1825)  4  B.  &  C.  892. 

(!))  R.  V.  Midlam,  (1765)  3  Burr.  1720—1722. 

{x)  "Courts  of  Conscience  "  were  tribunals  for  the  recovery  of  small  debts  con- 
stituted by  Act  of  Parliament  in  the  City  of  London,  and  other  towns,  now  super- 
seded by  the  County  Courts. 

(V)  Wilson  V.  Rogers,  (174€)  2  Str.  1242. 

iz)  R.  V.  Staffordshire  JJ.,  (1837)  6  A.  &  E.  100;  6  L.  J.  M.  C.  65;  45  K.  E. 
412,  per  Ld.  Denman. 

(a)  R.  V.  Stajfordshire  J  J.,  supra. 

(b)  Ex  parte  Briggs,  (1859)  28  L.  J.  Q.  B.  272;  1  B.  &  E,  881;  117  E.  E.  501. 

(c)  R.  V.  Staffordshire  J  J.,  supra. 
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Thus,  the  ratepayers  of  a  county  are  not  entitled  to  inspect  and 
copy  the  bills  of  charges  of  county  officers,  which,  having  been  paid 
by  the  treasurer  under  orders  of  justices,  have  become  items  in  his 
accounts,  and  which  have  been  allowed  by  the  sessions,  and  de- 
posited by  the  clerk  of  the  peace  among  the  county  records  (d).  For 
in  such  case,  the  individual  ratepayers  would  have  no  power  to 
interfere,  even  though  they  might  prove  to  demonstration  that  the 
bills  had  been  improperly  paid  and  allowed. 

§  1494  (e).  Some  other  books  and  documents  partake  both  of  a 
public  and  private  character,  and  are  treated  as  the  one  or  the 
other  according  to  the  relation  in  which  the  applicant  stands  to 
them.  Thus,  a  stranger  has  no  right  to  an  inspection  of  the  rolls 
of  copyhold  courts  and  of  courts  baron  (/) ;  but  the  copyhold  tenants 
of  a  manor  are  clearly  entitled  to  inspect  and  take  copies  of  such 
parts,  though  of  such  parts  only  (g),  of  the  court  rolls,  as  relate  to 
their  own  titles,  privileges,  or  interests;  and  this,  too,  whether  an 
action  be  pending  or  not  (h).  Indeed,  by  a  general  rule  of  court  (i), 
it  is  determined,  that  "  an  order  upon  the  lord  of  a  manor  to  allow 
limited  inspection  of  the  court  rolls,  may  be  made  on  the  applica- 
tion of  a  copyhold  tenant,  supported  by  an  affidavit  that  he  has  applied 
for  inspection,  and  that  the  same  has  been  refused."  It  has  been 
held,  that  this  last  rule  is  not  strictly  confined  to  cases  where  the 
applicant  is  a  copyhold  tenant ;  but  if  he  has  a  prima  facie  title  to 
a  copyhold  (k),  or  is  otherwise  interested  in  copyhold  property  (I),  as, 
for  instance,  if  he  is  the  devisee  of  a  rent-charge  on  such  property  (m), 
the  court  will  make  the  order.  Even  a  freehold  tenant  of  a  manor 
has  a  right  to  inspect  the  court  rolls  {n) ;  though  it  may,  perhaps,  be 
doubtful,  whether  he  must  not  first  show  that  some  suit  is  actually 
depending  (o). 

(d)  Id,  84;  overruling  R.  v.  Leicester  J  J.,  supra.  See,  also,  R.  v.  Maryle- 
bone,  (1836J  5  A.  &  E.  268;  6  L.  J.  M.  C.  159. 

(e)  Gr.  Bv.  §  474,  as  to  first  three  lines. 

(/)  Crew  V.  Saunders,  (1735)  2  Str.  1005;  R.  v.  Shelley,  (1789)  3  T.  R.  142,  per 
BuUer,  J. 

(3)  R.  V.  Merchant  Taylor's  Co.,  (1831)  2  B.  &  Ad.  128,  129;  L.  J.  (O.S.)  K.  B. 
146 ;  36  E.  E.  503. 

{h)  R.  V.  Tower,  (1816)  4  M.  &  S.  162;  16  E.  R.  428;  R.  v.  Lucas,  (1808)  10 
East,  235 ;  10  E.  E.  283. 

(i)    Ord.  XXXI.,  R.  19. 

(/c)  R.  V.  Lucas,  supra. 

(l)    Ex  parte  Hutt,  (1839)  7  Dowl.  690. 

(m)  Ex  parte  Barnes,  (1833)  2  Dowl.  N.  S.  20. 

(n)  Addington  v.  Clode,  (1775)  2  W.  BI.  1030;  Hobson  v.  Parker,  (1754)  Barnes, 
237,  cited  by  BuUer,  J.,  in  3  T.  E.  142;  Warrick  v.  Queen's  College,  Oxford,  (1867) 
L.  E.  3  Eq.  683;  36  L.  J.  Ch.  505.    But  see  Owen  v.  Wynn,  (1878)  9  Ch.  D.  29. 

(o)  R.  V.  Allgood,  (1798)  7  T.  E.  746;  4  R.  R.  574.  But  see  R.  v.  Lucas  and 
R.  v.  Tower,  supra. 
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§   1495.  Again,  the  books  of  a  corporation  are,  at  common  law  (p), 
regarded  as  public  to  a  certain  extent  with  respect  to  its  members, 
but  private  with  respect  to   strangers.     Thus,   on  the  application  of 
a  member,  the  King's  Bench  Division  will,  in  general,  grant  a  rule 
for  a  limited  inspection  of  the  documents  of  the  corporation  (g),  pro- 
vided it  be   shown   that   such   inspection   is  requisite   with   reference 
either  to  an  action  then  instituted,  or  at  least  to  some  specific  dis- 
pute or  question  depending,  in  which  the  applicant  is  interested  (r) ; 
but,   even  in  this  case,   the   inspection   will   be  granted   to   such   an 
extent  only  as  may  be  necessary  for  the  particular  occasion  (s).     The 
rule  appears  to  have  been  sometimes  laid  down  more  broadly,   and 
the    language    ascribed    to    the    court    in    one    or    two  cases    would 
almost  lead  to  the  inference,  that  members  of  a  corporation  have  an 
absolute  right,    whenever  they   think    fit,    to   inspect   all  papers    be- 
longing to  the  aggregate  body  (t).     But  this  doctrine  is  now  properly 
exploded;   the   privilege   of  inspection  being  confined   to   those   cases 
in  which  the  member  of  the  corporation  has  in  view  some   definite 
right   or   object   of  his   own,   and   to   those   documents   which   would 
tend   to    illustrate    such    right    or    object    (u).      For    instance,    where 
certain  members   of   a   corporation   applied   for   a   mandamus   to   the 
master  and  wardens  to   allow  them  to  inspect  all  the  documents  of 
the  corporation,  alleging  their  belief  that  its  affairs  were  improperly 
conducted,   and   complaining   of   misgovernment    in    some   particulars 
not  affecting  themselves,    nor  then   in   dispute,    the   court  held   that 
the   applicants    had    no    right    on   these    speculative    grounds   to    the 
Inspection  prayed,  and  discharged  the  rule  {v).     So,  where  some  parties 
were   sued   by   an   incorporated    company   for   alleged   misconduct   in 
making  false   entries  in   the  books  of  the   corporation,    while   acting 
in  the  capacity  of  directors,  the  court  held  that  they  were  not  entitled 
to   a   general   inspection   of   the   company's   books,    at   least   without 
an  affidavit  that  such  inspection  was  necessary  for  their  defence  (x). 
In  another  case,  where  a  shareholder,   sued  for  calls,  applied  to  the 
court  for  a  rule  to  inspect  the   minute-books  of  the   company,    and 
of  the  meetings  of  the  directors,    "  particularly  with   respect  to  the 
calls  "  in  question,   the  application  was  rejected,   as  it   appeared  to 

(p)  As  to  the  Stat.  Law,  see  post,  §§  1504—1507. 
iq)  R.  V.  Beverley,  (1839)  8  Dowl.  140. 

(r)  R.  V.  Merchant  Taylor's  Co.,  supra;  In  re  Burton  and  the  Saddlers   Co., 
(1862)  31  L.  J.  Q.  B.  62;  136  E.  E.  841. 

(t)  R.'v.  Hostmen  of  Newcastle,  (1745)  2  Str.  1223;  R.  v.  Babb,  (1790)  3  T.  E. 

(u)  R.  V.  Merchant  Taylors'  Co.,  (1831)  2  B.  &  Ad.  115;  9 L.J.  (0.  S.)K.B.146. 
36  R.  E.  503. 

(x)  Imperial  Gas  Co.  v.  Clarke,  (1830)  7  Bing.  95;  9  L.  J.  (O.S.)  C.  P.  28. 

1029 


§§    1495 — 1497.]  INSPECTION  OF  PARISH  BOOKS. 

have  been  made  for  the  purpose,  not  of  assisting  the  defendant  to 
plead  a  particular  plea,  but  of  enabling  him  to  fish  out  a  defence  (y). 
§  1496.  The  right  of  inspection  which  the  members  of  a  corpora- 
tion enjoy  being  thus  limited,  it  is  only  just  that  this  right  should 
be  still  more  restricted  in  the  case  of  persons  who  are  not  members; 
and,  accordingly,  unless  the  documents  sought  to  be  inspected  con- 
tain the  common  evidence  of  some  transaction  between  the  corpora- 
tion and  a  stranger,  or  at  least  furnish  the  rule  by  which  the  stranger 
is  sought  to  be  bound,  he  has  no  right  to  inspect  them,  even  though 
he  be  a  defendant  in  a  suit  brought  by  the  corporation.  Thus,  if  a 
corporation  were  to  bring  an  action  against  a  stranger  for  tolls,  the 
courts  could  not  grant  the  defendant  leave  to  inspect  the  corporation 
muniments  (z).  But,  if  an  action  were  brought  against  a  party  resid- 
ing in  a  borough,  for  the  breach  of  a  by-law  restraining  persons,  not 
freemen,  from  exercising  trades  within  the  limits,  the  court  would 
compel  the  corporation  to  allow  the  defendant  to  inspect  the  by-law, 
because  it  must  be  taken  to  have  been  made  for  the  public  weal,  and 
for  the  rule  and  government  of  persons  dwelling  within  the  borough  (a). 

§  1497.  The  rules  just  mentioned  apply  with  equal  force  to  parish 
hooks.  Thus,  parishioners  have  a  right  to  inspect  them  for  ordinary 
parochial  purposes,  as,  for  instance,  if  a  dispute  be  pending  respecting 
the  validity  of  a  rate  (b),  or  the  like;  but  they  are  not,  as  it  seems, 
entitled  to  have  access  to  them  for  purposes  unconnected  with  the 
affairs  of  the  parish  (c).  Thus,  access  to  parish  books  has  been  refused 
to  a  parishioner,  who,  being  sued  for  a  libel  upon  the  vestry  clerk, 
sought  to  inspect  the  books,  for  the  purpose  of  enabling  him  to  plead 
a  justification  (d).  So,  a  parishioner  has  no  right  to  inspect  parish 
books,  for  the  mere  purpose  of  obtaining  information  to  support  his 
claim -to  an  estate  in  the  parish  (e).  Moreover,  strangers  have,  as  a 
general  rule,  no  right  to  an  inspection  at  all;  and  so  strictly  was 
this  rule  once  enforced,  that  where  a  party  brought  an  action  of 
trespass  against  parish-officers,  for  entering  his  house  to  distrain  for 

(y)  Birmingham,  Bristol  and  Thames  Junction  Ry.  v.  White,  (1841)  1  Q.  B.  282; 
10  L.  J.  Q.  B.  121. 

(z)  Mayor  of  Southampton  v.  Qraves,  (1800)  8  T.  E.  590;  5  E.  E.  480;  overruling 
Mayor  of  Lynn  v.  Denton,  (1787)  1  T.  E.  689;  1  E.  E.  359;  and  Barnstable  v.  Lathey, 
(1789)  3  T.  E.  303;  Bolton  v.  Corporation  of  Liverpool,  (1831)  1  Myl.  dt  K.  88;  1 
L.  J.  Ch.  166;  86  E.  E.  251;  recognised  in  Nias  v.  North,  and  East.  Ry.,  (1838) 
3  Myl.  &  Cr.  357 ;  7  L.  J.  Ch   142. 

(a)  Harrison  v.   Williams,  (1824)  3  B.  &  C.  162;  2  L.  J.  (O.S.)  K.  B.  221. 

(b)  Newell  v.  Simpkin,  (1830)  6  Bing.  565  ;  8  L.  J.  (O.S.)  C.  P.  228;  31  E.  E.  499. 

(c)  May  V.  Gwynne,  (1821)  4  B.  &  Aid.  301;  23  E.  E.  273.  In  B.  v.  Harrison, 
(1846)  2  Sess.  Cas.  490;  9  Q.  B.  794,  the  court  refused  to  grant  a  mandamus  for  a 
ratepayer  of  a  township  to  inspect  the  appointment  of  overseers  of  the  poor  for  that 
township. 

(d)  May  v.   Gwynne,  supra. 

(e)  R.  V.  Smallpiece,  2  Chit.  288. 
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poor-rates,  and  the  defendants  having  averred  in  justification  that 
the  house  was  vi^ithin  the  parish,  the  plaintiff  took  issue  on  this  fact, 
the  court  h'eld  that,  at  common  law,  he  could  not  demand  an  inspec- 
tion of  the  parish  books,  though  the  defendants  alleged  that  he  was 
a  parishioner,  for  he  himself  denied  the  allegation  (/).  However,  in 
that  case,  a  bill  of  discovery  having  been  filed,  the  Court  of  Chancery- 
ordered  the  defendants  to  produce  the  rate-books  and  other  parish 
documents,  which  related  to  the  matter  in  question  {g).  Again,  where 
the  inhabitants  of  a  parish  had  indicted  those  of  a  county  for  non- 
repair of  a  bridge,  and  the  question  was,  which  of  the  litigants  were 
liable  to  repair  it,  the  court  refused  to  compel  the  prosecutors  to 
allow  the  defendants  to  inspect  the  parish  documents  which  related 
to  the  repair  of  the  bridge  (h). 

§  1498.  The  books  kept  by  commissioners  of  sewers  may  be  men- 
tioned in  the  same  category  with  parish  books ;  that  is,  strangers  are 
not  entitled  to  inspect  them;  and  even  parties  assessed  to  the  sewers- 
rate  have  no  general  right  of  inspection,  but  can  only  claim  access 
to  such  entries  and  proceedings  as  have  reference  to  the  rate  to  which 
they  are  themselves  assessed,  and  to  the  level  where  their  property 
is  situated  (i).  So,  where  a  person  was  prosecuted  for  practising 
physic,  not  being  a  member  of  the  College  of  Physicians,  nor  having 
a  licence,  nor  being  a  graduate  of  either  University,  the  court  refused 
to  grant  him  a  rule  to  inspect  the  books  of  the  college  on  the  ground 
that  he  was  not  a  member  of  that  body  (fe).  It  has  been  held,  how- 
ever, that  a  bishop's  register  of  presentations  and  institutions  is  keot 
for  the  use  of  all  persons  claiming  title  to  livings  in  his  diocese;  and 
accordingly,  where  the  bishop  himself  and  a  private  person  were 
adverse  claimants  of  the  patronage  of  a  particular  benefice,  the  court 
granted  a  mandamus  to  compel  the  bishop  to  allow  his  opponent 
to  inspect  so  much  of  the  register  as  related  to  the  benefice  in  ques- 
tion (I).  So,  a  prebendary  may,  at  all  reasonable  times,  inspect  such 
of  the  charters,  statutes,  injunctions,  and  acts  of  the  Chapter,  as  may 
be  necessary  to  establish  or  illustrate  his  rights  concerning  his  pre- 
bend (m). 

§  1499.  On  a  similar  principle,  fundholders  have  been  held  entitled 
to  inspect  and  take  copies  of  such  entries  in  the  deposit  and  transfer 

(/)   Burrell  v.  Nichohon,  (1832)  3  B.  &  Ad.  649. 

(g)  Burrell  v.  Nicholson,  (1832)  1  Myl.  &  K.  680;  36  E.  E.  413. 

(h)  R.  V.  Buckingham  JJ.,  (1828)  8  B.  &  C.  375;  6  L.  J.  (O.S.)  K.  B.  346. 

(i)  R.  V  Commissioner  of  Sewers  for  Tower  Hamlets,  (1842)  3  Q.  B.  670;  11 
L.  J.  Q.  B.  231 ;  61  E.  E.  349. 

(fc)  R.  V.  Dr.  West,  cited  2  Wils.  240. 

(!)  R.  v.  Bishop  of  Ely,  (1828)  8  B.  &  C.  112;  6  L.  J.  fO.S.)  K.  B.  223;  32  E.  E. 
350. 

(m)  Young  v.  Lynch,  (1747)  1  W.  Bl.  27. 
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books  of  the  Bank  of  England  (n),  or  of  the  East  India  Company,  as 
relate  to  stock  in  which  they  claim  to  be  interested  (o) ;  and  mer- 
chants can  demand  access  to  such  of  the  Custom  House  books  as 
contain  entries  with  regard  to  their  goods  (p).  The  same  doctrine 
renders  a  limited  inspection  of  any  other  books  and  documents  a 
matter  of  right,  when  they  constitute  the  common  evidence  of  trans- 
actions between  public  offices  and  private  individuals,  and  where  the 
inspection  is  necessary  to  establish  some  disputed  claim  (g).  On  the 
other  hand,  access  to  these  books  will  not  be  granted  in  favour  of 
persons,  who  have  either  no  interest  in  them,  or  who  seek  to  inspect 
them  for  some  private  object  unconnected  with  the  purposes  for 
which  the  books  are  kept.  For  instance,  where  a  party  brought  a  qui 
tarn  action  against  a  postmaster  for  interfering  in  the  election  of  a 
member  of  Parliament,  the  court  refused  the  plaintiS  a  rule  to 
inspect  the  books  of  the  post-office,  because  the  suit  did  not  relate 
to  any  transaction  in  that  office,  and  the  applicant  had  no  interest 
in  its  books  (r). 

§  1500.  In  accordance  with  the  invariable  rule  which  protects  a 
witness  or  party  from  being  compelled  to  furnish  evidence  that  may 
expose  him  to  a  criminal  charge  (s),  the  court  will  never  oblige  a 
person  to  allow  the  inspection  (t)  of  either  public  or  private  docu- 
ments in  his  custody,  where  the  inspection  is  sought  for  the  purpose 
of  supporting  a  prosecution  against  himself  (m).  An  information  in 
the  nature  of  a  quo  warranto  is  not  considered  as  a  criminal  proceed- 
ing within  the  meaning  of  this  rule  {y) ;  nor  is  a  mandamus,  at  least 
if  the  object  be  to  enforce  a  civil  right  {x) ;  but  where  the  lord  of  a 
manor  was   indicted   for   not  repairing   the   bank   of   a  river  ratione 

(n)  Foster  v.  Bank  of  England,  (1846)  8  Q.  B.  689;  15  L.  J.  Q.  B.  212;  70  E.  E. 
585. 

(o)  Geery  v.  Hopkins,  (1702)  2  Ld.  Kaym.  851.  As  to  the  right  of  inspecting 
documents  under  the  Colonial  Stock  Act,  1877,  see  40  &  41  V.  o.  59,  ss.  1,  18. 

(p)  Crew  V.  Saunders,  (1735)  2  Str.  1005. 

(5)  See  note  by  Nolan  to  R.  v.  Hostmen  of  Newcastle,  (1745)  2  Str.  1223,  where 
all  the  older  authorities  on  the  subject  are  collected  and  classified.  See,  also,  R.  v. 
King,  (1788)  2  T.  E.  235,  as  to  the  assessments  of  the  land  tax. 

(r)  Crew  v.  Saunders,  (1735)  2  Str.  1005.  See  Atherfold  v.  Beard,  (1788)  2  T.  R. 
610;  1  E.  E.  556;  Benson  v.  Post,  (1748)  1  Wils.  240.     See,  also,  ante,  §  1497. 

(s)  Ante,  §  1453. 

(t)  The  Order  respecting  discovery  and  inspection  in  the  Eules  of  the  Sup.  Ct. 
(Ord.  .XXXI.)  does  not  affect  either  criminal  proceedings  or  proceedings  on  the 
Crown  or  Eevenue  sides  of  the  K.  B.  D.     See  Ord.  LXVIII. 

(«)  Wigr.  Disc.  §§  130—132,  268—270,  285,  et  seq.;  Lord  Montague  v.  Dudman, 
(1751)  2  Ves.  Sen.  397;  Glyn  v.  Houston,  (1836)  1  Keen,  329;  R.  v.  Purnell,  (1749) 

1  W.  Bl.  37 ;  1  Wils.  239,  S.  C. ;  R.  v.  Heydon,  (1762)  1  W.  Bl.  351 ;  R.  v.  Bucking- 
ham J  J.,  (1828)  8  B.  &  C.  375;  6  L.  J.   (O.S.)  K.  B.  346;  R.  v.  Cornelius,  (1744) 

2  Str.  1210.     See  Bradshaw  v.  Murphy,  (1836)  7  C.  &  P.  712. 

(t))  R.  V.  Shelley,  (1789)  3  T.  E.  141;  1  E.  E.  673;  R.  v.  Babb,  (1790)  id.  582; 
R.  V.  Purnell,  (1749)  1  W.  Bl.  45. 

(x)  R.  V.  Ambergate  Ry.,  (1852)  17  Q.  B.  957;  85  E.  E.  744. 
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tenurse,  it  was  in  vain  urged  in  support  of  a  rule  to  inspect  the  court 
rolls,  tkat  the  indictment,  though  in  form  a  criminal  proceeding,  was 
really  to  ti'y  the  right  of  repair,  which  was  a  civil  right  (y). 

§  1501.  Where  writs,  or  other  proceedings  in  a  cause,  are  officially 
in  the  custody  of  an  officer  of  the  court,  it  may  be  doubtful  whether 
he  can  be  compelled  to  permit  them  to  be  inspected  for  the  purpose 
of  furnishing  evidence  in  a  civil  action  against  himself.  For  instance, 
if  an  action  be  brought  against  the  Governor  of  Holloway  Prison  for 
the  escape  of  a  debtor,  has  the  plaintiff  a  right  to  inspect  the  writ 
by  which  the  debtor  was  committed  to  the  defendant's  custody?  On 
this  point  the  old  Courts  of  Queen's  Bench  and  Common  Pleas  came, 
a  few  years  ago,  to  opposite  conclusions  (a). 

§  1502.  In  all  cases  where  the  interference  of  a  court  is  required 
in  order  to  obtain  the  inspection  of  a  document,  it  must  appear  by 
affidavit  that  an  express  demand  to  inspect  has  been  made  to  the 
proper  quarter,  and  has  been  distinctly  refused  (a).  It  seems  also  that 
this  demand  must  come  either  directly  from  the  applicant  or  indi- 
rectly from  his  agent,  and  that  it  will  not  suffice  if  it  be  made  by  a 
person  whom  the  agent  has  employed  for  that  purpose  (b).  In  stating 
that  there  must  be  a  distinct  refusal,  it  is  not  meant  that  the  word 
"refuse"  or  any  equivalent  expression  should  be  employed,  but  it 
will  be  enough  if  the  party  applied  to  shows  clearly  by  his  conduct 
that  he  is  determined  not  to  do  what  is  required  (c).  Still,  nothing 
short  of  this  will  suffice  (d).  If,  on  the  application  of  a  party  the 
liberty  to  inspect  books  be  offered  as  a  favour,  though  not  as  a  right, 
and  be  consequently  declined  by  the  applicant,  it  may  be  questionable 
whether  the  court  will  interfere  (e).  Where  a  party  applied  to  a 
judge  on  summons  for  leave  to  inspect  certain  books,  but  the  judge, 
after  hearing  both  parties,  referred  the  question  to  the  court,  it  seems 
to  have  been  considered  that  the  proceedings  at  chambers  were  equiva- 
lent to  a  demand  and  refusal  (/). 

iy)  R.  V.  Earl  Cadogan,  (1822)  5  B.  &  Aid.  902;  24  E.  E.  612. 

(z)  Fox  V.  Jones,  (1828)  7  B.  &  C.  732;  6  L.  J.  (O.S.)  K.  B.  131;  Davies  \. 
Brown,  (1824)  9  Moore,  778;  3  L,  J.  (O.S.)  C.  P.  53.  See,  also,  R.  v.  Sheriff  of 
Chester,  (1819)  1  Chit.  477. 

(a)  R.  V.  Wilts,  and  Berks.  Canal  Co.,  a835)  3  A.  &  E.  477;  42  E.  E.  445;  R.  v. 
Bristol  and  Exeter  Ry.,  (1843)  4  Q.  B.  162;  12  L.  J.  Q.  B.  106.  See,  also,  R.  v. 
Thompson,  (1845)  6  Q.  B.  721;  R.  v.  Bodmin  JJ.,  [1892]  2  Q.  B.  21;  61  L.  J.  M.  C. 
151.  But  the  objection  that  the  affidavits  disclose  no  sufficient  demand  and  refusal 
must  be  taken  before  the  merits  are  discussed,  4  Q.  B.  171,  per  Lord  Denman, 
recognising  R.  v.  East.  Coast  Ry.,  (1839)  10  A.  &  B.  531,  545,  u,  b. 

(b)  Ex  parte  Hutt,  (1839)  7  Dowl.  690. 

(c)  R.  V.  Brecknock  and  Abergavenny  Canal  Co.,  (1835)  3  A.  &  E.  222,  223. 

(d)  R.  V.  Wilts,  and  Berks.  Canal  Co.,  supra. 

(e)  R.  V.  Northleach  and  Witney  Roads  Trustees,  (1834)  5  B.  &  Ad.  978,  982. 
(/)   Birmingham,  Bristol  and  Thames  Junction  Ry.  v.    White,   (1841)  1  Q.   B. 

282,  286. 
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§  1503.  The  preceding  observations  have  been  confined  to  those  cases 
where  the  right  of  inspection  depends  upon  the  common  lavs' ;  but  it 
now  becomes  necessary  to  advert  to  some  statutes,  which  especially 
provide  for  the  keeping  of  particular  public  documents,  and  for 
their  inspection  by  parties  interested.  Thus  the  Act  of  6  &  7  W.  4, 
c.  86, — as  amended  by  the  Births  and  Deaths  Eegistration  Act, 
1874  (g), — entitles  any  person  to  search  the  register-books  of  births, 
bcuptisms,  marriages,  deaths  and  burials,  and  the  indexes  thereto, 
and  to  demand  certified  copies  of  any  entry  in  the  books,  on  payment 
of  a  small  fee  {h);  the  Act  of  16  &  17  V.  c.  134  (i),  and  the  Eegistra- 
tion of  Burials  Act,  1864  (;),  contain  similar  provisions  with  respect 
to  searches  to  be  made  in,  and  copies  and  extracts  to  be  taken  from, 
the  registers  of  burials  respectively  kept  under  the  directions  of  the 
Burial  Act,  1852  (k),  and  of  those  Acts;  the  Marriage  Act,  1836, 
enacts,  that  the  "  marriage  notice  book,"  which  the  superintendent- 
registrar  is  bound  to  keep,  shall  be  "open  at  all  reasonable  times 
without  fee  to  all  persons  desirous  of  inspecting  the  same  "  (I) ;  while, 

(3)  37  &  38  V.  c.  88. 

(fe)  6  &  7  W.  4,  c.  86,  s.  35,  enacta,  that  "  every  rector,  vicar,  or  curate,  and 
every  regiatrar,_  registering  officer,  and  secretary,  who  shall  have  the  keeping  for 
the  time  being  of  any  register-book  of  births,  deaths,  of  marriages,  shall  at  all  reason- 
able times  allovp  searches  to  be  made  of  any  register-book  in  his  keeping."  [This 
will  include  register-books  of  baptisms  and  burials,  which  the  rector,  vicar,  or  curate 
of  each  parish  is  bound  to  keep,  under  the  provisions  of  52  G.  3,  c.  146,  s.  5.]  "  And 
shall  give  a  copy  certified  under  his  hand  of  any  entry  or  entries  in  the  same,  on  pay- 
ment of  the  fee  hereinafter  mentioned ;  (that  is  to  say)  for  every  search  extending 
over  a  period  not  more  than  one  year,  the  sum  of  one  shilling,  and  sixpence  additional 
for  every  additional  year,  and  the  sum  of  two  shillings  and  sixpence  for  every  single 
certificate."  Section  36  is  now  repealed  by  37  &  38  V.  c.  88,  s.  54,  and  in  lieu  thereof 
it  is  enacted,  by  section  32  of  the  same  Act,  that  the  registrar-general  shall  supply 
to  the  superintendent  registrars  suitable  forms  and  indexes  with  respect  to  births 
and  deaths,  and  that  "  every  person  shall  be  entitled  at  all  reasonable  hours  to  search 
the  said  indexes,  and  to  have  a  certified  copy  of  any  entry  or  entries  in  the  said 
register-books  under  the  hand  of  the  superintendent  registrar,  on  payment  in  each 
case  of  the  appointed  fee  "  : — that  is,  as  explained  in  the  2nd  Sched.,  for  a  general 
search,  five  shillings;  for  a  particular  search,  one  shilling;  for  a  certified  copy,  two 
shillings  and  sixpence. 

6  &  7  W.  4,  c.  86,  8.  37,  enacts,  that  "  the  registrar-general  shall  cause  indexes 
of  all  the  said  certified  copies  of  the  registers  to  be  made,  and  kept  in  the  general 
register  office ;  and  that  every  person  shall  be  entitled ,  on  payment  of  the  fees  here- 
inafter mentioned,  to  search  the  said  indexes  between  the  hours  of  ten  in  the  morning 
and  four  in  the  afternoon  of  every  day,  except  Sundays,  Christmas-day,  and  Good 
Friday,  and  to  have  a  certified  copy  of  any  entry  in  the  said  certified  copies  of  the 
registers ;  and  for  every  general  search  of  the  said  indexes  shall  be  paid  the  sum  of 
twenty  shillings,  and  for  every  particular  search  the  sum  of  one  shilling;  and  for 
every  such  certified  copy  the  sum  of  two  shillings  and  sixpence,  and  no  more,  shall  be 
paid  to  the  registrar-general,  or  such  other  officer  as  shall  be  appointed  for  that  pur- 
pose on  his  account."  The  Act  for  registering  marriages,  and  also  the  Act  for 
registering  births  and  deaths,  in  Ireland,  respectively  contain  similar  provisions. 
See  7  &  8  V.  c.  81,  ss.  68—70,  and  26  &  27  V.  c.  11,  ss.  50—52.  See,  also,  52  G.  3, 
c.  146,  s.  5. 

(t)    S.  8. 

(;■)   27  &  28  V.  c.  97,  o.  6. 

ik)  15  &  16  V.  c.  85. 

(!)    6  &  7  W.  4,  c.  85,  s.  5;  7  &  8  V.  o.  81,  ss.  2,  14;  26  &  27  V.  c.  27,  ss.  2,  3. 
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INSPECTION  OF  REGISTERS  OF  BIRTHS,  ETC.  [§    1503. 

under  the  Acts  of  3  &  4  V.  c.  92,  and  21  &  22  V.  c.  25,  which  res- 
pectively provide  for  the  deposit  of  certain  non-parochial  registers  (m) 
in  the  custody  of  the  registrar-general,  every  person  is  entitled,  on 
payment  of  certain  fees,  but  upon  personal  application  only  (n),  to 
inspect  these  registers  and  the  lists  of  the  same  (o),  and  to  have 
certified  extracts  of  such  entries  as  he  may  require  (p).  A  similar 
law  prevails  with  respect  to  the  register  of  marriages  in  the  Ionian 
Islands,  which  is  now  deposited  with  the  Eegistrar-General  (g). 

(m)  These  registers  consist  of  more  than  seven  thousand  books,  belonging  to 
one  or  other  of  th^  following  religious  communities  : — The  foreign  Protestant  Churches 
in  England ;  the  Quakers ;  the  Presbyterians ;  the  Independents ;  the  Baptists ;  the 
Wesley  an  Methodists,  in  their  several  branches ;  the  Moravians ;  the  Countess  of 
Huntingdon's  Connection;  the  Calvinistic  Methodists  and  the  Swedenborgians.  Be- 
sides these,  a  few  registers  have  been  deposited,  which  belong  either  to  Eoman 
Catholic,  Irvingite,  Inghamite,  Bible  Christian,  New  Jerusalemite,  Unitarian,  or 
Scotch  Church  congregations.  The  registers  transmitted  from  the  foreign  Protestant 
Churches  contain  entries  of  births,  baptisms,  marriages,  deaths,  and  burials;  and 
those  sent  by  the  Quakers  are  registers  of  births,  marriages,  and  deaths.  The  remain- 
ing books  are  for  the  most  part  registers  of  births  or  baptisms,  but  there  are  some 
registers  of  deaths  or  burials,  and  one  or  two  registers  of  marriages.  The  dates  of 
these  books  range  from  the  middle  of  the  16th  century  to  the  year  1840.  Most  of  the 
registers  were  sent  to  the  registrar-general  from  the  minister  of  the  congregation  to 
which  they  belonged,  but  a  valuable  collection  of  these  documents  was  transmitted 
from  Dr.  Williams'  library,  in  Eedcross-street ,  and  another  smaller  one  from  the 
Wesleyan  Eegistry  in  Paternoster-row.  It  may  be  observed,  that  the  Jews  have 
declined  to  part  with  their  registers,  as  have  also  the  Roman  Catholic  prelates  in 
most  instances.  The  registers,  too,  of  births  and  deaths,  which  are  kept  at  the 
Heralds'  College  from  the  year  1747  to  1783;  the  records  of  Indian  baptisms,  deaths, 
and  marriages ,  deposited  at  the  office  of  the  Secretary  for  India ;  and  the  registers 
of  births,  baptisms,  marriages,  and  burials  of  British  subjects  abroad,  transmitted 
to  the  registry  of  the  Consistory  Court  of  London,  are  excluded  from  the  operation 
of  the  Act.  See  Eeport  of  Commiss.  appointed  to  inquire  into  the  state,  &c.,  of  non- 
parochial  registers,  which  was  presented  to  Parliament  in  1838;  and  another  report 
of  the  Commiss.  bearing  date  31  Dec.,  1857. 

(n)  See  fly-sheet  to  "Lists  of  Non-Parochial  Registers,"  published  by  the  regis- 
trar-general, pursuant  to  the  Act  of  1841. 

(o)  A  list  of  the  non-parochial  registers  in  the  custody  of  the  registrar-general 
was  published  in  1841,  and  contains  a  statement — 1,  of  the  number  marked  on  each 
register — 2,  of  the  name  of  the  place  of  worship — 3,  of  the  denomination  and  date 
of  the  foundation — 4,  of  the  name  of  the  last  minister — 5,  of  the  number  of  the  books 
deposited,  and  the  nature  of  the  entries — and,  6,  of  the  period  over  which  each  register 
extends.  Copies  of  this  list  have  been  sent  to  every  person,  congregation,  or  society, 
having  had  the  custody  of  any  of  the  deposited  registers,  as  also  to  every  superin- 
tendent-registrar, and  to  the  registrar-general,  to  be  open  for  inspection  at  the 
respective  offices,  without  fee.  A  list  of  the  registers  deposited  under  21  &  22  V. 
c.  25,  is  given  in  App.  A  to  the  Eeport  of  the  Commiss.  dated  31  Dec,  1857. 

(p)  3  &  4  V.  c.  92,  s.  6,  enacts,  that  "  the  registrar-general  shall  cause  lists  to 
be  made  of  all  the  registers  and  records  which  may  be  placed  in  his  custody  by  virtue 
of  this  Act ;  and  every  person  shall  be  entitled,  on  payment  of  the  fees  hereinafter 
mentioned,  to  search  the  said  lists,  and  any  register  or  record  therein  mentioned, 
between  the  hours  of  ten  in  the  morning  and  four  in  the  afternoon  of  every  day, 
except  Sundays  and  Christmas-day,  and  Good  Friday,  but  subject  to  such  regulations 
as  may  be  made  from  time  to  time  by  the  registrar-general,  with  the  approbation  of 
one  of  her  Majesty's  principal  Secretaries  of  State,  and  to  have  a  certified  extract 
of  any  entry  in  the  said  registers  or  records ;  and  for  every  search  in  any  such  register 
or  record  shall  be  paid  the  sum  of  one  shilling ;  and  for  every  such  certified  extract 
the  sum  of  two  shillings  and  sixpence,  and  no  more." 

iq)  27  &  28  V.  c.  77,  s.  9. 
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§§    1504 — 1507.]       INSPECTION  OF  BOOKS  OF  MUNICIPAL  CORPORATIONS. 

§  1504.  Again,  the  Municipal  Corporation  Act,  1882  (r),  contains, 
in  section  233,  the  following  special  provisions  relating  to  the  inspec- 
tion and  copying  of  documents.  "  (1).  The  minutes  of  proceedings 
of  the  council  shall  be  open  to  the  inspection  of  a  burgess  on  payment 
of  a  fee  of  one  shilling,  and  a  burgess  may  make  a  copy  thereof  or 
take  an  extract  therefrom. 

"  (2).  A  burgess  may  make  a  copy  of,  or  take  an  extract  from,  an 
order  of  the  council  for  the  payment  of  money. 

"  (3).  The  treasurer's  accounts  shall  be  open  to  the  inspection  if 
the  council,  and  a  member  of  the  council  may  make  a  copy  thereof 
or  take  an  extract  therefrom. 

(4).  The  abstract  of  the  treasurer's  accounts  shall  be  open  to  the 
inspection  of  all  the  ratepayers  of  the  borough,  and  copies  thereof 
shall  be  delivered  to  a  ratepayer  on  payment  of  a  reasonable  price 
for  each  copy. 

(5).  The  Freemen's  Eoll  shall  be  open  to  public  inspection,  and 
the  town  clerk  shall  deliver  copies  thereof  to  any  person  on  payment 
of  a  reasonable  price  for  each  copy. 

"  (6).  A  document  directed  by  this  Act  to  be  open  to  inspection 
shall  be  so  open  at  any  reasonable  time  during  the  ordinary  hours  of 
business,  and  without  payment,  unless  it  be  otherwise  expressedi 

(7).  If  a  person  having  the  custody  of  any  documents  in  this 
section  mentioned, — (a)  obstructs  any  person  authorised  to  inspect  the 
same  in  making  such  inspection  thereof  as  in  this  section  mentioned ; 
or  (b)  refuses  to  give  copies  or  extracts  to  any  person  entitled  to  obtain 
the  same  under  this  section; — he  shall,  on  summary  conviction,  be 
liable  to  a  fine  not  exceeding  five  pounds." 

§  1505.  In  certain  circumstances,  defined  in  the  Parliamentary 
and  Municipal  Eegistration  Act,  1878  (s),  burgesses  have  a  right,  free 
of  charge,  to  inspect  and  make  copies  of  the  books  containing  the  poor 
rates. 

§  1506.  "  Any  person  interested  in  or  assessed  to  any  rate  "  made 
under  the  Public  Health  Act,  1875,  "  may  inspect  the  same,  and  any 
estimate  made  previously  thereto,  and  may  take  copies  of  or  extracts 
therefrom  without  fee  or  reward  "  (t).  So,  also,  all  registers  of  mort- 
gages on  rates,  kept  at  the  offices  of  the  local  authorities  under  the 
same  Act,  "  shall  be  open  to  public  inspection  during  office  hours 
without  fee  or  reward  "  (u). 

§  1507.  Under  the  Companies  (Consolidation)  Act,  1908  (v),  any 
person  may  inspect,   and  require  a  certified  copy  or  extract  of,  any 

(r)  4S  &  46  V.  c.  50.  (s)  41  &  42  V.  c.  26,  b.  13. 

(t)  38  &  39  V.  c.  55,  u.  219.  (u)  S.  287. 

(v)  8  Ed.  7,  c.  69,  s.  243  (6).  This  sub-aection  replaces  25  &  26  V.  c.  89,  s. 
174   (5).     See  R.  v.  Mariquita  d  New   Gren.  Min.   Co.,   (1858)  28  L.  J    Q.  B.  67. 
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BOOKS   OF   STATUTABLE   AND   JOINT-STOCK   COMPANIES.     [§§    1507,    1508. 

document  which  is  kept  by  the  registrar  of  joint-stock  companies; 
and  every  member  of  a  company  duly  registered  under  that  Act  is 
entitled,  during  business  hours,  but  subject  to  such  reasonable  restric- 
tions as  the  company  in  general  meeting  may  impose,  to  inspect 
gratis  the  register  of  members  which  is  kept  at  the  registered  offije 
of  the  company  (x).  Even  strangers  have  a  similar  right  on  payment 
of  a  small  fee,  and  they,  as  well  as  members,  can  obtain  a  copy  of 
any  part  of  the  register,  if  they  are  prepared  to  pay  sixpence  for  every 
hundred  words  copied  (y).  So,  the  Companies  Clauses  Consolidation 
Act, — which  applies  to  every  joint-stock  company  incorporated  by 
statute  since  the  8th  of  May,  1845,  for  the  purpose  of  carrying  on  any 
undertaking, — contains  several  provisions  authorising  parties  interested 
to  inspect  and  demand  copies  of  the  books  and  documents  relating  to 
the  company's  affairs  (a);  and  the  same  observations  may  be  made 
with  respect  to  the  Commissioners  Clauses  Act,  1847  (a),  to  several 
other  Consolidation  Acts  passed  in  1847  (b),  to  the  Eailway  Companies 
(Accounts  and  Eeturns)  Act,  1911  (c),  and  to  the  Metropolis  Water 
Act,  1871  (d).  The  Railway  Glauses  Consolidation  Act  (e), — which 
applies  to  all  railways  authorised  to  be  constructed  since  the  8th  of 
May,  1845, — contains  also  an  important  provision  on  this  subject,  for 
it  enacts,  in  section  107,  that  every  railway  company  subject  to  that 
Act  shall,  if  required,  transmit  a  copy  of  its  annual  account  of  dis- 
bursements and  receipts,  duly  audited,  and  free  of  charge,  to  the  over- 
seers of  the  poor  of  the  several  parishes,  and  to  the  clerks  of  the  peace 
of  the  counties,  through  which  the  railway  shall  pass;  and  such 
accounts  shall  be  open  to  the  inspection  of  the  public  at  all  reasonable 
hours,  on  payment  of  one  shilling.  An  easy  mode  is  thus  afforded 
of  ascertaining  the  sum  at  which  the  company  should  be  assessed  to 
the  parochial  and  county  rates. 

§  1508.  On  payment  of  the  prescribed  fees  in  the  shape  of  stamps, 
"  any  person  may  inspect,   and  make  copies  of,   and  extracts  from, 

(a;)  8  Ed.  7,  c.  69,  s.  30. 

iy)  Id.  This  provision  does  not  apply  to  the  case  of  a  company  in  liquidation; 
Be  Kent  Goal  Fields  Syndicate,  Ltd.,  [1898]  1  Q.  B.  754;  67  L.  J.  Q.  B.  500;  nor 
does  it  entitle  the  person  inspecting  himself  to  take  extracts  from  or  make  copies 
of  the  entries  in  the  register  :  Re  Balaghat  Gold  Mining  Go.  [1901]  2  K.  B.  665 ; 
70  L.  J.  K.  B.  866. 

(«)  8  &  9  V.  c.  16,  ss.  10,  45,  63,  115,  116,  117,  118,  119.  See  R.  v.  London  and 
St.  Katherine  Dock  Co.,  (1874)  44  L.  J.  Q.  B.  4;  and  Davies  v.  Gas  Light  and  Coke 
Co.,  [1909]  1  Ch.  708 ;  78  L.  J.  Ch.  445. 

(o)  10  &  11  V.  c.  16,  ss.  31,  55,  76,  88—90. 

(b)  See  Markets  and  Fairs  CI.  Act,  10  &  11  V.  c.  14,  s.  50;  Gas-Works  CI. 
Act,  id.  c.  15,  s.  38;  Waterworks  CI.  Act,  id.  c.  17,  s.  83;  Harbours,  Docks,  and 
Piers  CI.  Act,  id.  c.  27,  s.  50. 

(c)  1  &  2  G.  5,  c.  34,  8.  2. 

(d)  34  &  35  V.  c.  113,  ss.  23,  37.  By  the  Metropolis  Water  Act,  1902  (2  Ed.  7, 
c.  41)  the  rights,  powers,  duties  and  obligations  of  the  various  companies  are  now 
transferred  to  the  Metropolitan  Water  Board.  (e)  8  &  9  V.  c.  20. 
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§§    1508 1512.]  BKS.  OF  FRIENDLY  SOCS.^ — REG.  UNDER  LAND  TRANSF.  ACT. 

the  register  of  securities,  the  register  of  mortgage  debentures,  and 
the  returns  made  by  the  company  to  the  registrar,"  under  the  provi- 
sions of  the  Mortgage  Debenture  Act,  1865  (/).  So  the  registers  of 
"Nominal  Securities,"  which  are  kept  under  the  Local  Loans  Act, 
1875,  may  be  inspected  at  all  reasonable  times  by  any  person  upon 
payment  of  the  prescribed  fee  (g). 

§  1509.  Under  the  Friendly  Societies  Act,  1896,  any  "  member 
or  person  having  an  interest  in  the  funds  of  a  registered  society  or 
branch  "  may  "  inspect  the  books  at  all  reasonable  hours  at  the  regis- 
tered office  of  the  society  or  branch,  or  at  any  place  where  the  books 
are  kept  ' ' ;  but  one  naember  may  not  inspect  the  loan  account  of 
another  without  his  written  consent  (h). 

§  1510.  Under  the  Land  Transfer  Act,  1875,  any  registered  pro- 
prietor of  any  land  or  charge,  and  any  person  authorised  by  him,  or 
by  an  order  of  the  court,  or  by  general  rule,  but  no  other  person, 
may,  subject  to  the  regulations  in  force,  inspect  and  make  copies  of, 
and  extracts  from,  any  register  or  document  in  the  custody  of  the 
registrar  relating  to  such  land  or  charge  (i).  Subject  also  to  such 
regulations  as  may  be  made  by  the  Treasury,  every  person  has  a 
right  to  search  any  of  the  indexes  kept  at  the  office  for  the  registration 
of  assurances  of  lands  in  Ireland  (fe). 

§  1511.  Under  the  Patents  and  Designs  Act,  1907,  "  every  register 
kept  under  this  Act  shall  at  all  convenient  times  be  open  to  the 
inspection  of  the  public,  subject  to  the  provisions  of  this  Act  and  to 
such  regulations  as  may  be  prescribed  (Z.) ;  and  certified  copies,  sealed 
with  the  seal  of  the  Patent  Office,  of  any  entry  in  any  such  register 
shall  be  given  to  any  person  requiring  the  same,  on  payment  of  the 
prescribed  fee  "  (m).  The  Patents  Eules,  1908,  further  provide  by 
Eule  96,  that  "  certified  copies  of  any  entry  in  the  register,  or  certified 
copies  of,  or  extracts  from,  patents,  specifications,  disclaimers,  affi- 
davits, statutory  declarations,  and  other  public  documents  in  the 
Patent  Office,  or  of  or  from  registers  or  other  books  kept  there,  may  be 
furnished  by  the  comptroller  on  payment  of  the  prescribed  fee  "  (w). 

§  1512.  By  the  joint  operation  of  the  Solicitors  Acts,  1843  and 
1877  (o),  every  person  is  entitled,  without  fee,  to  have  free  access  to 

(/)  28  &  29  V.  c.  78 ;  33  &  34  V.  c.  20,  ».  11. 
(g)  38  &  39  V.  c.  83,  s.  24 
(h)  59  &  60  V.  u.  25,  a.  40. 
(i)    38  &  39  V.  c.  87,  e.  104. 
(k)    13  &  14  V.  c.  72,  s.  52. 
(I)    See  Patents  Eules,  1908,  E.  94. 

(m)  7  Ed.  7,  c.  29,  a.  67.    But  see  section  56,  which  limits  the  right  of  inspecting 
registered  designs.    See  as  to  the  fee.  Patents  Eules,  Sch.  I. 
(n)  See  as  to  the  fee,  Sch.  I. 
(o)  6  &  7  V.  c.  73,  a.  23 ;  40  &  41  V.  c.  25.     See,  also,  61  &  62  V.  c.  17,  s.  83. 
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ROLLS  OP  SOLICITORS — MAPS  WITH  CLERKS  OF  PEACE.  [§§  1512 — 1515. 

the  rolls  of  solicitors,  which  are  now  kept  by  the  officer  appointed  for 
that  purpose  under  the  last-named  Act; — to  the  books  containing  an 
abstract  of  the  affidavits  sworn  by  such  solicitors  as  have  articled 
■  clerks,  which  books  are  placed  under  the  same  custody  as  the  rolls; 
— and  to  the  books  kept  by  the  registrar,  in  which  are  entered  the 
particulars  of  the  declarations  signed  by  solicitors  preparatory  to 
obtaining  their  certificates. 

§  1513  Under  the  High  Pe£ik  Mining  Customs  and  Mineral 
Courts  Act,  1851,  all  persons  are  at  liberty,  at  convenient  times  in 
the  day-time,  to  search  and  examine  all  documents  in  the  custody 
of  the  Steward  of  the  Barmote  Courts  by  virtue  of  that  Act,  upon 
payment  of  the  fees  therein  specified  (p). 

§  1514.  By  the  Act  of  7  W.  4  &  1  V.,  c.  83,  s.  1,  clerks  of  the 
peace,  town-clerks,  and  other  persons  holding  official  situations  are 
required  to  take  custody  of  all  maps,  plans,  sections,  books,  and 
writings,  which,  by  the  standing  orders  of  either  House  of  Parliament, 
are  directed  to  be  deposited  with  them,  previous  to  the  introduction 
of  any  railway  bill,  or  other  bill  of  a  like  nature ;  and  the  same  statute 
enacts,  in  section  2,  that  all  persons  interested  shall  have  liberty  to 
inspect,  and  take  copies  of,  or  extracts  from,  these  documents,  on 
payment  of  certain  regulated  fees.  The  provisions  of  this  Act  have 
been  extended  by  several  consolidation  and  other  Acts  to  the  maps, 
plans,  and  sections  of  other  undertakings,  and  to  the  maps,  plans,  and 
sections  of  alterations  proposed  to  be  made  therein  (q) ;  as  also  to  copies 
of  the  special  Acts,  by  which  particular  companies,  commissioners, 
or  other  undertakers  have  been  authorised  to  act  (r). 

§  1515.  Under  the  Juries  Act,  1825,  the  churchwardens  and  over- 
seers of  every  parish  are  directed  to  make  out  a  list  of  every  person 
qualified  to  serve  on  juries,  and  to  allow  such  list  to  be  perused 
gratis  by  any  inhabitant,  at  all  reasonable  times  during  the  first 
three  weeks  of  September  (s) ;  while  the  Common  Law  Procedure  Act, 
1852,     enacts,     that     a    printed    panel    of    the    jurors     summoned, 

(p)  14  &  15  V.  c.  94,  8.  45. 

(g)  See  Kail.  CI.  Consol.  Act,  8  &  9  V.  c.  20,  a.  9;  do.  for  Scotland,  id.  c.  33, 
o.  9;  Waterworks  CI.  Act,  10  &  11  V.  c.  17,  a.  21. 

(r)  Comp.  CI.  Consol.  Act,  8  &  9  V.  c.  16,  s.  161;  do.  for  Scotland,  id.  c.  17, 
■8.  165;  Lands  CI.  Consol.  Act,  id.  c.  18,  s.  150;  do.  for  Scotland,  id.  c.  19,  s.  142; 
Eailway  CI.  Consol.  Act,  id.  c.  20,  s.  162;  do.  for  Scotland,  id.  c.  38,  s.  153;  Markets 
and  Fairs  CI.  Act,  10  &  11  V.,  u.  14,  o.  58;  Gaa-works  CI.  Act,  id.  c.  15,  =.  45;  Comm. 
CI.  Act,  id.  c.  16,  s.  110;  Waterworks  CI.  Act,  id.  u.  17,  s.  90;  Harbours,  Docks,  and 
Piers  CI.  Act,  id.  c.  27,  s.  97;  Towns  Improvement  CI.  Act,  id.  c.  34,  s.  214;' 
Cemeteries  CI.  Act,  c.  65,  u.  66;  and  Town  Police  CI.  Act,  id.  u.  89,  s.  77.  See,  also, 
9  &  10  V.  u.  3,  a.  13,  as  to  plans,  &c.,  of  harbours,  and  other  works  in  Ireland,  con- 
structed by  Comm.  to  encourage  sea  fisheries. 

(s)  6  G.  4,  c.  50,  ».  9. 
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§§    1515 — 1517.]       LISTS  OF  PARLIAMENTARY  VOTERS POOR  BATES. 

whether  common  or  special,   shall,    seven  days  at  least    before    the 
sitting  of  every  court,   be    kept    at    the    sheriff's    office    for    public 
inspection,  and  that  a  printed  copy  of  such  panel  shall  be  delivered 
by    the    sheriff    to    any    party    requiring    it,     on    payment    of    one. 
shilling  (t) 

§  1516.  Under  the  Act  of  1843  for  registering  persons  entitled  to 
vote  for  members  of  Parliament,  every  person  was  at  liberty,  during 
the  fortnight  next  after  publication,  to  inspect  gratis  the  lists  of 
claimants,  the  registers  of  voters,  and  the  lists  of  persons  objected 
to,  which  were  made  out  by  the  overseers  and  town  clerks  respec- 
tively, as  also  to  obtain  written  or  printed  copies  of  these  documents, 
on  payment  of  a  small  sum  (u).  Under  the  Eepresentation  of  the 
People  Act,  1918  (7  &  8  G.  5,  c.  64)  it  is  the  duty  of  the  registration 
officer  to  publish  the  spring  register  not  later  than  the  15th  day  of  April, 
and  the  autumn  register  not  lat«r  than  the  15th  day  of  October  in  each 
year  and  to  keep  copies  of  the  register  for  inspection  (v),  and  also  on 
payment  of  the  prescribed  fee  to  furnish  copies  of  the  register  or  of  so 
much  of  it  as  relates  to  any  registration  unit  [x).  So,  also,  under 
the  Act  of  41  &  42  V.  c.  26,  a  more  extensive  right  to  inspect  and  make 
copies  of  poor-rates  is  afiorded  to  every  person  "  who  is  registered  as  a 
parliamentary  voter  "  (y).  Again,  under  the  Ballot  Act,  1872,  all 
documents  forwarded  by  the  returning  officer  to  the  Clerk  of  the  Crown 
in  Chancery,  other  than  ballot  papers  and  counterfoils,  are  open  to 
public  inspection  at  such  time  and  under  such  regulations  as  the  clerk, 
with  the  consent  of  the  Speaker,  may  prescribe ;  and  the  Clerk  will  also 
supply  copies  or  extracts  to  any  person  on  the  payment  of  such  fees 
as  the  Treasui-y  may  sanction  (z). 

§  1517.  Under  the  Poor  Law  Amendment  Act,  1834,  every  owner 
of  property,  or  his  agent,  and  every  ratepayer,  is  entitled  to  inspect 
gratis  the  rules  sent  by  the  late  Poor-law  Board,  or  the  present 
Local  Government  Board,  to  the  overseers  of  his  parish,  or  to  the 
guardians  of  his  union,  as  also  to  take  copies  of  such  rules,  or  to 
require  copies  to  be  furnished  to  him,  on  payment  of  a  trifling 
charge  (a).  For  seven  days,  too,  before  the  auditing  of  the  overseers' 
accounts,    their   rate-books   are   open,    between   the   hours   of   eleven 


(t)  15  &  16  V.  c.  76,  es.  106—108.  As  to  the  practice  in  Ireland,  see  34  &  36 
V.  c.  65,  ss.  12,  18. 

(m)  6  &  7  V.  u.  18,  ss.  5,  8,  13,  14,  18,  20.  As  to  the  law  in  Ireland,  see  13 
&  14  V.  c.  69. 

(v)  7  &.8  G.  5,  c.  64,  rule  27. 

(x)  Id.,  rule  28. 

iy)  S.  13. 

(z)  35  &  36  V.  c.  33,  1st  Sch.  1st  Part,  r.  42. 

(a)  4  &  5  W.  4,  u.  76,  s.  18.    See  10  &  11  V.  c.  109,  ss.  10,  29;  34  &  35  V.  c.  70. 
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POOR-LAW    RULES SURVEYORS*    BOOKS.      [§§    1517 — 1522. 

and  three,   for  the  inspection  of  every  person  Uable  to   be  rated  to 
the  relief  of  the  poor  (b). 

§  1518.  Under  the  Valuation  Metropolis  Act,  1869,  any  documents 
required  by  that  Act  to  be  deposited  with  the  rate-books  of  the  parish, 
and  especially  all  valuation  lists,  may  be  inspected  and  copied  without 
charge  by  any  ratepayer  (c). 

§  1519.  Under  the  Highway  Act,  1835,  the  surveyors  are  directed 
to  keep  books  of  account,  and  these  books  are  open  at  all  seasonable 
times  to  the  inspection  of  all  inhabitants  rated  to  the  highway  rate 
of  the  parish  or  district,  who  are  also  entitled  to  take  copies  or  extracts 
from  them  without  fee  (d). 

§  1520.  The  annual  accounts  of  the  Trustees  of  Charities,  which 
are  now,  by  virtue  of  the  Charitable  Trusts  Acts  of  1853  and  1855, 
either  deposited  at  the  office  of  the  Charity  Commissioners,  or  inserted 
in  the  books  of  the  local  vestries,  are  open  to  the  inspection  of  all 
persons  at  all  seasonable  hours,  subject  to  the  regulations  of  the  Com- 
missioners; and,  moreover,  any  person  may,  on  payment  of  a  trifling 
sum,  require  a  copy  of  any  such  account,  or  of  any  part  thereof  (ej. 
So,  the  books  of  accounts,  which  the  commissioners  of  public  baths 
are  directed  to  keep,  may  be  examined  and  copied  gratis  by  any 
commissioner,  churchwarden,  overseer,  or  ratepayer,  of  the  parish 
in  which  the  baths  are  established  (/).  Similar  clauses  are  inserted 
in  the  Act  18  &  19  V.  c.  120  (g). 

§  1522.  Under  the  Newspaper  Libel  and  Eegistration  Act,  1881, 
all  persons  are  at  liberty  to  search  and  inspect  the  book  called 
"The  Eegister  of  Newspaper  Proprietors,"  which  is  kept  by  the 
Eegistrar'of  Joint-stock  Companies,  and  to  demand  certified  copies 
of  any  such  entry  (fe).  Again,  every  person  may,  upon  payment  of  a 
reasonable  fee,  inspect  the  register  book  kept  by  any  registrar  of 
British  ships  under  the  Merchant  Shipping  Act,  1894,  as  also  any 
of  the  documents  recorded  by  the  registrar-general  of  shipping  and 
seamen  (z).     In  addition  to  this  long  string  of  statutes,   many  other 


(b)  7  &  8  V.  c.  101,  s.  33.  See,  also,  17  G.  2,  c.  3,  s.  3;  6  &  7  W.  4,  c.  96,  s.  5; 
Tennant  v.  Creston,  (1846)  2  Sess.  Cas.  425;  15  L.  J.  M.  C.  105;  70  E.  E.  592;  and 
Tennant  v.  Bell,  (1846)  9  Q.  B.  684;  16  L.  J.  M.  C.  31. 

(c)  32  &  33  V.  0.  67,  ss.  67—69. 

(d)  5  &  6  W.  4,  c  50,  B.  40. 

(e)  18  &  19  V.  c.  124,  s.  44,  amending  s.  61  of  16  &  17  V.  c.  137. 
(J)  9  &.10  V.  0.  74,  s.  14;  id.  c.  87,  s.  5. 

(g)  Ss.  61,  198,  199;  amended  by  62  &  63  V.  c.  14. 

{h)  44  &  45  V.  c.  60,  s.  13. 

(i)   57  &  58  V.  c.  60,  s8.  64,  256. 
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1§  1522,  1523.]  PROOF  of  legislative  acts. 

public  Acts,  and  a  vast  number  of  local  and  personal  Acts,  contain 
provisions  enabling  interested  persons  to  inspect  and  obtain  copies 
of  particular  documents  (fc). 

§  1622a.  When  the  public  are  entitled  by  lavs^  to  inspect  any 
register  kept  in  pursuance  of  any  Act  of  Parliament,  the  publication 
of  a  mere  copy  of  it  is  privileged  (l). 

§  1523.  The  mode  of  peoving  public  documents  must  now  in  the 
SECOND  PLACE,  be  Considered.  And,  first,  ae  to  legislative  Acts. 
It  has  already  been  seen  that  public  statutes  need  no  proof,  being 
supposed  to  exist  in  the  memories  of  all  (m).  StiU,  for  certainty 
of  recollection,  reference  is  had  to  a  printed  copy,  and  if  the  accuracy 
of  such  copy  be  questionable,  the  court  will  consult  the  Parliament 
roll  {n).  In  most  of  the  local  and  personal  Acts  it  was  customary, 
prior  to  the  year  1851,  to  insert  a  clause,  declaring  that  the  Act 
should  be  deemed  public,  and  should  be  judicially  noticed :  and 
the  effect  of  this  clause  was  to  dispense  with  the  necessity,  not  only 
of  pleading  the  Act  specially,  but  of  producing  an  examined  copy, 
or  a  copy  printed  by  the  printer  for  the  Crown  (o).  Since  the  com- 
mencement of  the  year  1851  this  clause,  however,  has  been  omitted, 
the  Legislature  having  enacted  that  every  Act  made  after  that  date 
shall  be  deemed  a  public  Act,  and  be  judicially  noticed  as  such, 
unless  the  contrary  be  expressly  declared  (pi).  The  simpjest  mode 
of  proving  those  few  Acts,  whether  they  be  local  and  personal,  or 
merely  private,  which,  being  passed  before  the  year  1851,  contain 
no  clause  declaring  them  to  be  public,  or  which,  being  passed  since 
that  date,  contain  an  express  clause,  declaring  them  not  to  be  public, 
is  by  producing  a  copy,  which,  if  it  purports  to  be  printed  by  the 
King's  printer,  or  under  the  superintendence  or  authority  of  Hie 
Majesty's  Stationery  Office  (q),  need  not  be  proved  to  be  so  (r); 
or  the  Act  may  be  proved  by  means  of  an  examined  copy,  shown  on 
oath  to  have  been  compared  with  the  Parliament  roll  (s).     Where  the 


(k)  See,  as  to  Banker's  books,  42  &  43  V.  c.  11,  s.  7,  cited  post,  §  1608a. 
Eeference  may  also  be  made  to  the  Limited  Partnerships  Act  (7  Ed.  7,  i;.  24),  s.  16, 
and  the  Eegistration  of  Business  Names  Act  (6  &  7  G.  5,  c.  58),  s.  16. 

(l)  Searles  v.  Scarlett,  [1892]  2  Q.  B.  56;  61  L.  J.  Q.  B.  573;  Fleming  v. 
Newton,  (1848)  1  H.  L.  C.  363;  73  R.  E.  88. 

(to)  Ante,  §  5. 

(n)  R.  V.  Jeffries,  (1721)  1  Str.  446. 

(o)  Woodward  v.  CoUon,  (1834)  1  Cr.  M.  &  E.  44,  47 ;  3  L.  J.  Ex.  300;  40  E.  E. 
489;  Beaumont  v.  Mountain,  (1834)  10  Bing.  404;  3  L.  J.  C.  P.  118;  38  E.  B.  484. 
These  cases  explain,  and  partially  overrule,  Brett  v.  Beales,  (1829)  Moo  &  M.  421; 
8  L.  J.  (O.S.)  K.  B.  141;  34  E.  E.  499. 

(p)  13  &  14  V.  c.  21,  s.  7 ;  now  repealed  and  replaced  by  52  &  63  V.  c.  63,  a.  9. 

(g)  45  V.  c.  9,  a.  2. 

(r)  8  &  9  V.  c.  113,  8.  3,  cited  ante,  §  7. 

(s)  B.  N.  P.  225. 
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FOREIGN    STATUTES TREATIES — CHARTERS.       [§§    1523—1526. 

Acts  have  not  been  printed  by  any  such  authorised  printer,  as  is 
sometimes  the  case  with  respect  to  Acts  for  naturalizing  aliens,  for 
dissolving  marriages,  for  inclosing  lands,  and  for  other  purposes  of  a 
strictly  personal  character,  an  examined  copy,  or  a  certified  transcript 
into  Chancery,  if  there  be  one  (t),  furnishes  the  regular  proof. 

§  1524.  Before  leaving  the  subject  of  legislative  acts,  it  may  be 
observed  that  the  statutes  passed  in  Ireland  prior  to  the  Union  are 
conclusively  proved  in  any  court  of  Great  Britain  by  producing  a 
copy  of  them  printed  and  published  by  the  printer  for  the  Crown; 
and,  in  like  manner,  the  copies  of  the  statutes  of  England  and  of 
Great  Britain,  which  have  been  printed  and  published  by  the  Govern- 
ment printer,  are  receivable  as  conclusive  evidence  in  any  court  in 
Ireland  (m) 

§  1525.  It  has  been  already  remarked,  that  the  statute  or  written 
law  of  any  foreign  nation  cannot  be  proved  in  English  courts  of 
justice  by  the  production  of  a  copy  of  the  law,  however  well  authen- 
ticated ;  but  that,  in  all  cases,  it  is  necessary  to  call  some  person, 
skilled  in  the  foreign  law,  to  prove  the  existence  and  meaning  of  the 
statute  or  code  on  which  reliance  is  placed  (v). 

§  1526.  Acts  of  State  may  be  proved  in  various  ways,  according 
to  the  nature  of  the  document.  British  treaties  may  be  proved,  by 
producing  either  the  originals,  or  copies  exemplified  under  the  Great 
Seal,  or  examined  copies,  or  copies  coming  from  the  Government 
press;  but,  in  this  last  case,  it  may  be  doubtful  whether  the  Courts 
would  be  satisfied,  without  proof  that  the  copy  was  actually  printed 
by  the  printer  for  the  Crown.  Charters,  letters-patent  (x),  letters- 
close,  grants  from  the  Crown,  pardons,  and  commissions,  will  be 
most  conveniently  proved  by  the  production  of  the  originals  under 
the  Great  Seal  (y),  the  Privy  Seal  (z),  or  the  Eoyal  Sign-manual; 
but  as  these  are  matters  of  public  record  (a),  they  might  also,  as  it 
seems,  be  proved  by  exemplifications  under  the  Great  Seal,  or  by 
examined  copies.      It  may  be  further   stated  with  respect   to  lettere- 

(f)  Eoos  Barony,  (1804),  Min.  Bv.  145,  cited  Hubb.  Ev.  of  Sue.  613. 

(«)  41  G.  3,  c.  90,  s.  9.  It  is  presumed  that  this  section  would  be  satisfied  by 
producing  a  copy  which  purported  to  be  printed  by  the  Government  printer,  without 
proof  that  it  was  actually  so  printed.  The  words,  however,  in  their  strict  sense, 
do  not  admit  of  this  construction,  and  the  evil  is  not  remedied  by  the  Docum. 
Evid.  Act,  8  &  9  V.  c.  113,  cited  ante,  §  7.  See  Woodward  v.  Cotton,  supra. 
See  also  45  &  46  V.  c.  9,  and  qu.  as  to  the  effect,  if  any,  produced  by  that  Act. 

(v)  Ante,  §§  1423—1425. 

(x)  As  to  proof  of  patents  for  inventions,  see  post,  §  1608. 

iy)  See  the  Great  Seal  Act,  1884,  47  &  48  V.  c.  30;  also,  40  &  41  V.  c.  41. 

(z)  Since  28th  July,  1884,  no  instrument  is  required  to  be  passed  under  the 
Privy  Seal ;  47  &  48  V.  c.  30,  s.  3. 

(o)  2  Bl.  Com.  346. 
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§§  1526,  1527.]   PROCLAMATIONS — OTHER  ACTS  OF  STATE. 

patent  under  the  Great  Seal,  that  these,  being  records,  are  valid 
before  enrolment,  and  that,  whether  tendered  in  evidence  in  England 
or  in  Ireland,  they  are  admissible  without  any  proof  of  an  inquisition, 
or   of  a  warrant  or  letter  from   the   Crown   directing  the   grant    (6). 

§  1527.  Royal  Proclamations ,  and  Orders  and  Regulations  issued 
under  the  authority  of  Government,  may  be  proved,  like  other  public 
documents,  by  producing  either  the  originals,  or  examined  copies; 
and  in  addition  to  these  obvious  modes  of  proof,  others  have  been 
afforded  and  defined  by  the  Documentary  Evidence  Act,  1868  (c), 
as  amended  by  the  Documentary  Evidence  Act,  1882  (d).  Section  2 
of  the  first-named  statute,  when  read  in  connection  with  section  4 
of  the  last-named,  enacts,  that  "  Prima  facie  evidence  of  any  proclama- 
tion, order  or  regulation  (e)  issued  before  or  after  the  passing  of  this 
Act  by  his  Majesty,  or  by  the  Privy  Council,  or  by  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  of  Ireland,  either 
alone  or  acting  with  the  advice  of  the  Privy  Council  in  Ireland,  also 
of  any  proclamation,  order  (/)  or  regulation,  issued  before  or  after  the 
passing  of  this  Act  by  or  under  the  authority  of  any  such  depart- 
ment of  the  government  or  officer  as  is  mentioned  in  the  first  column 
of  the  schedule  hereto,  may  be  given  in  all  courts  of  justice,  and  in 
all  legal  proceedings  whatsoever,  in  all  or  any  of  the  modes  hereinafter 
mentioned ;  that  is  to  say  :  — 

"  (1.)  By  the  production  of  a  copy  of  the  Gazette  {g)  purporting  to 

contain  such  proclamation,  order,  or  regulation : 
"  (2.)  By  the  production  of  a  copy  of  such  proclamation,  order, 
or  regulation  purporting  to  be  printed  by  the  government 
printer  (h),  or  by  any  printer  to  his  Majesty  in  Ireland,  or 
by  any  printer  printing  either  in  England  or  Ireland  under 
the  superintendence  or  authority  of  his  Majesty's  Stationery 
Office  (i) — or,  where  the  question  arises  in  a  court  in  any 

(6)  Duke  of  Devonshire  v.  Neill,  (1877)  2  L.  B.  Ir.,  132. 

(c)  31  &  32  V.  c.  37. 

id)  45  &  46  V.  0.  9. 

(e)  This  Act  is  made  specially  applicable  to  "  any  rule  made  by  a  Secretary 
of  State"  in  pursuance  of  the  Prison  Act,  1877,  40  &  41  V.  c.  21,  s.  51.  A  by- 
law under  the  Military  Lands  Act,  1892  (55  &  56  V.  c.  43)  is  deemed  to  be  a 
"  regulation  "  under  the  Documentary  Evidence  Act  :  see  section  17  (3)  of  55  &  56 
V.  c.  43.  "Regulation"  also  includes  any  document  issued  by  the  Board  of 
Agriculture;  58  V.  c.  9  :  also  any  document  issued  by  any  of  the  bodies  of  Insurance 
Commissioners,  or  the  Joint  Committee;  3  &  4  G.  5,  c.  29  (3);  also  any  document 
issued  by  the  Minister  of  Munitions  :  5  &  6  G.  5,  c.  54,  s.  18.  As  to  the  proof 
of  the  Irish  prison  rules,  see  post,  §  1663. 

(/)  See  the  Post  Office  Act,  1908  (8  Ed.  7,  u.  48),  s.  36. 

ig)  This  includes  the  London,  the  Dublin  and  the  Edinburgh  Gazettes  :  31  &  32 
V.  c.  37,  s.  5.  See,  also,  40  &  41  V.  c.  41,  s.  3,  sub-s.  3.  The  entire  Gazette  must  be 
produced:  a  cutting  from  it  will  not  suffice;  R.  v.  Lowe,  (1883)  15  Cox,  286; 
52  L.  J.  M.  C.  122,  S.  C. 

(h)  Muggins  v.  Ward,  (1873)  L.  R.  8  Q.  B.  521. 

(t)   45  &  46  V.  c.  9,  ss.  2,  4. 
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DOCUMENTARY  EVIDENCE  ACTS,  1868,  1882.     [§  1527. 

British  colony  or  possession,  of  a  copy  purporting  to  be 
printed  under  the  authority  of  the  Legislature  of  such  British 
colony  or  possession : 
"  (3.)  By  the  production,  in  the  case  of  any  proclamation,  order, 
or  regulation  issued  by  his  Majesty,  or  by  the  Privy  Council 
in  England,  or  by  the  Lord  Lieutenant  or  his  Privy  Council 
in  Ireland  (k),  of  a  copy  or  extract  purporting  to  be  certified 
to  be  true  by  the  Clerk  of  the  Privy  Council,  or  by  any  one 
of  the  Lords  or  others  of  the  Privy  Council,  and,  in  the 
case  of  any  proclamation,  order,  or  regulation  issued  by  or 
under  the  authority  of  any  of  the  said  departments  or 
officers,  by  the  production  of  a  copy  or  extract  purporting 
to  be  certified  to  be  true  by  the  person  or  persons  specified 
in  the  second  column  of  the  said  schedule  in  connection 
with  such  department  or  officer. 
' '  Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 

"  No  proof  shall  be  required  of  the. handwriting  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  Act,  to  the  truth  of 
any  copy  of  or  extract  from  any  proclamation,  order,  or  regulation." 

Sections  3  and  4, — relating,  as  they  do,  to  matters  of  minor 
importance, — will  be  found  in  the  note  below  (l).  Section  5  enacts, 
that  ' '  the  following  words  shall  in  this  Act  have  the  meaning  herein- 
after assigned  to  them,  unless  there  is  something  in  the  content 
repugnant  to  such  construction ;  (that  is  to  say) 

"  '  British  colony  and  possession  '  shall  for  the  purposes  of  this 
Act  include  the  Channel  Islands,  the  Isle  of  Man,  and 
such  territories  as  may  for  the  time  being  be  vested  in  his 
Majesty,  by  virtue  of  any  Act  of  Parliament  for  the  govern- 
ment of  India  and  all  other  his  Majesty's  dominions: 
' '  '  Legislature  '  shall  signify  any  authority,  other  than  the  Im- 
perial Parliament  or  his  Majesty  in  Council,  competent  to 
make  laws  for  any  colony  or  possession : 
"'Privy  Council'  shall  include  his  Majesty  in  Council,   and  the 


(k)  45  &  46  V.  c.  9,  s.  4. 

(l)  Section  3  enacts,  that,  "  subject  to  any  law  that  may  be  from  time  to  time 
made  by  the  Legislature  of  any  British  colony  or  possession,  this  Act  shall  be  in 
force  in  every  such  colony  and  possession." 

Section  4  enacts,  that  "if  any  person  commits  any  of  the  offences  following, 
that  is  to  say, 

(1.)  Prints  any  copy  of  any  proclamation,  order,  or  regulation,  which  falsely 
purports  to  have  been  printed  by  the  government  printer,  or  to  be  printed 
under  the  authority  of  the  Legislature  of  any  British  colony  or  possession, 
or  tenders  in  evidence  any  copy  of  any  proclamation,  order,  or  regulation, 
which  falsely  purports  to  have  been  printed  as  aforesaid,  knowing  that 
the  same  was  not  so  printed  ; 
he  shall  be  guilty  of  felony,  and  shall  on  conviction  be  liable  to  be  sentenced 
to  penal  servitude. 
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DOCUMENTARY  EVIDENCE  ACTS,  1868,   1882. 


Lords  and  others  of  his  Majesty's  Privy  Council,  or  any  of 
them,  and  any  committee  of  the  Privy  Council  that  is  not 
specially    named    in    the    schedule    hereto;    also    the    Privy 
Council  in  Ireland  or  any  committee  thereof  (m). 
"  '  Government   printer  '   shall   mean   and   include   the   printer   to 
his  Majesty,  whether  in  England  or  Ireland,  and  any  printer 
printing   either   in   England   or   Ireland    under   the    superin- 
tendence or  authority  of  His  Majesty's  Stationery  Office  (n), 
and  any  printer  purporting  to  be  the  printer  authorised  to 
print  the  statutes,  ordinances,  acts  of  state,  or  other  public 
acts  of  the  Legislature  of  any  British  colony  or  possession, 
or  otherwise  to  be  the  government  printer  of  such  colony  or 
possession : 
'  Gazette  '    shall    include    '  The    London    Gazette, '    '  The    Edin- 
burgh Gazette,'  and  'The  Dublin  Gazette,'  or  any  of  such 
Gazettes." 
Section  6  enacts,  that  "  the  provisions  of  this  Act  shall  be  deemed 
to  be  in  addition  to,  and  not  in  derogation  of,  any  powers  of  proving 
documents    given    by    any    existing,  statute    or    existing    at    common 
law  "  (o). 

SCHEDULE   AS   AMENDED   BY    SUBSEQUENT  LEGISLATION    (p). 


COLTJMN  I. 

Name  of  Department  or  Of&cer. 


The  Commissioners  of  the  Treasury. 

The    CommiBsioners    for    executing 
the  Office  of  Lord  High  Admiral. 

Secretaries  of  State. 
Committee    of    Privy    Council     for 
Trade. 

The  Poor-law  Board   (g). 


COLTJMN   n. 
Names  of  Certifying  Officers. 


Any    Commissioner,    Secretary,    or    Assistant 

Secretary  of  the  Treasury. 
Any  of  the  Commissioners  for  executing  the 

Office  of  Lord  High  Admiral,  or  either  of 

the  Secretaries  to  the  said  Commissioners. 
Any  Secretary  or  Under-Secretary  of  State. 
Any   Member  of    the     Committee    of    Privy 

Council   for   Trade,   or     any    Secretary    or 

Assistant  Secretary  of  the  said  Committee. 
Any  Commissioner  of  the  Poor-law  Board,  or 

any  Secretary  or  Assistant  Secretary  of  the 

said  Board. 


(to)  45  &  46  V.  c.  9,  s.  4. 

(n)  45  &  46  V.  c.  9,  ss.  2  &  4. 

(o)  A  document  purporting  to  be  an  order  made  by  an  inspector  of  the  Local 
Government  Board  for  Ireland  under  6  Ed.  7,  c.  37,  o.  6,  and  to  be  signed  by  him, 
or  purporting  to  be  a  copy  of  such  an  order  and  to  be  certified  as  such  a  copy  by  the 
Secretary  or  Assistant-Secretary  of  the  Board,  is  admissible  in  evidence  in  any  court : 
The  Labourers  (Ireland)  Act,  1911  (1  &  2  G.  5,  c.  19),  =.  7. 

(p)  See,  also,  the  New  Ministries  and  Secretaries  Act,  1916  (6  &  7  G.  5,  c.  68), 
s.  11  (4). 

(9)  Abolished  by  34  &  35  V.  c.  70,  s.  2. 
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POEEIGN   AND    COLONIAL  ACTS   OF    STATE.       [§§    1527,    1528, 
Schedule  as  Amended  by   Subsequent  Legislation — continued. 


Column  I. 
Name  of  Department  or  Officer. 


The  Local  Government  Board   (t). 

The  Board  of  Education   («). 

The  Postmaster-General   (t). 
The  Board  of  Agriculture  («). 


The  several  bodies  of  Insurance 
Commissioners,  and  the  Joint 
Committee  (o). 

The  Minister  of  Munitions  (x). 


Army  Council  (y). 


Secretary  for  Scotland  (y). 

Local   Government   Board   for    Ire- 
land iy). 

The  Minister  of  Pensions   (z). 

The  Air  Council  (a). 


Column   II. 
Names  of  Certifying   Officers. 


Any  Member  of  the  Local  Government  Board, 

or  any  Secretary  or  Assistant  Secretary  of 

that  Board. 
Any    Member    of    the    Board    of    Education 

Department,  or  any  Secretary  or  Assistant 

Secretary. 
Any   Secretary  or  Assistant   Secretary  of  the 

Post  Office. 
The  President,  or  any  Member  of  the  Board, 

or   the    Secretary   of    the    Board,    or    any 

person   authorised  by  the  President   to  act 

on  behalf  of  the  Secretary  of  the  Board. 
The  Chairman,  or  any  other  Member,  or  the 

Secretary  or  Clerk,  or  any  person  authorised 

to  act  on  behalf  of  the  Secretary  or  Clerk, 

of  the  body  or  committee. 
The  Minister  of  Munitions,  or  a  Secretary  in 

the  Ministry,  or  any  person  authorised  by 

the  Minister  to  act  on  his  behalf. 
Two  Members   of  the   Army  Council,   or  the 

Secretary   to   the    Army    Council,    or    any 

person  authorised  by  the  Army  Council  to 

act  on  their  behalf. 
Secretary  for  Scotland,  or  an  Under-Secretary 

or  Assistant  Under-Secretary  for  Scotland. 
Commissioner  of  the  Local  Government  Board 

for   Ireland,    or   a    Secretary    or    Assistant 

Secretary  of  the  said  Board. 
The  Minister,  or  a  Secretary  of  the  Ministry,  or 

a  person  authorised  by  the  Minister. 
The  President,  or  a  Secretary  of  the  Council, 

or  any  person  authorised  by  the  President 

to  act  on  behalf  of  the  Council. 


§  1528.  All  proclamations,  treaties,  and  other  acts  of  State,  of  any 
Foreign  State  or  of  any  British  Colony,  may  be  proved  either  by 
examined  copies,  or  by  copies  purporting  to  bear  the  seal  of  the 
state  or  colony  to  which  they  respectively  belong  (b).     In  one  case, 

(r)  34  &  35  V.  c.  70,  s.  5.  See,  also,  38  &  39  V.  c.  55,  ss.  130,  135,  297, 
subs.  7;  and  41  and  42  V.  u.  52,  s.  265.  The  functions  of  the  Local  Government 
Board  are  now  transferred  to  the  Ministry  of  Health  (9  G.  5,  t.  21). 

(s)  33  &  34  V.  c.  75,  s.  83;  62  &  68  V.  c.  33. 

(t)  8  Ed.  7,  c.  36. 

(«)  58  V.  c.  9. 

(»)  3  &  4  G.  5,  c.  37,  8.  29  (3). 
'  (a:)  5  &  6  G.  5,  c.  54,  s.  18. 

W  5  &  6  G.  5,  c.  94,  B.  5. 

(2)  6  &  7  G.  5,  c.  66,  s.  6. 

(a)  7  &8G.  5,c.  54,  s.  10. 

(b)  14  &  15  V.  c.  99,  B.  7,  cited  ante,  §  10. 
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§§  1528 — 1531.]   PARLIAMENTARY  JOURNALS — ARTICLES  OF  WAR. 

where  a  book  was  tendered  in  evidence  which  purported  to  be  a 
collection  of  treaties  concluded  by  America,  and  was  declared  to 
have  been  published  by  authority  there,  as  a  regular  copy  of  the 
archives  in  Washington;  and  it  was  further  proposed  to  prove,  by 
the  American  Minister  resident  at  this  Court.,  that  the  book  'was 
the  rule  of  his  conduct;  Lord  Ellenborough  rejected  the  evidence, 
observing  that  he  would  not  have  admitted  a  book  of  Spanish  treaties, 
though  proved  to  have  been  printed  by  the  King's  printer  in  that 
country  (c). 

§  1528a.  The  Evidence  (Colonial  Statutes)  Act,  1907  (d)  provides 
that  copies  of  Acts,  ordinances,  and  statutes  passed  by  the  Legis- 
lature of  any  British  possession,  and  of  orders,  regulations,  and  other 
instruments  issued  or  made,  under  the  authority  of  any  such  Act, 
ordinance  or  statute,  if  purporting  to  be  printed  by  the  Govera- 
ment  printer,  shall  be  received  in  evidence  by  all  courts  of  justice  in 
the  United  Kingdom  without  any  proof  being  given  that  the  copies 
were  so  printed. 

§  1529.  The  Documentary  Evidence  Act,  of  1845, — as  already 
observed, — renders  copies  of  the  Journals  of  either  House  of 
Parliament  admissible  in  evidence,  provided  that  they  purport  to  be 
printed  by  the  printer*  of  either  House;  and  it  is  not  necessary  to 
prove  that  the  copies  were  in  fact  so  printed  (e). 

§  1530  The  Articles  of  War  for  the  government  of  the  navy, 
the  army,  and  the  marines,  are  respectively  embodied  or  authorised 
in  public  statutes  (/),  and,  consequently,  require  no  proof  [g).  More- 
over, the  Army  Act,  1881,  contains  what  may  perhaps  be  regarded  as 
a  needless  enactment,  providing,  that  all  "  copies  purporting  to  be 
printed  by  a  government  printer,"  whether  of  King's  regulations, 
including  Admiralty  regulations  so  far  as  concerns  the  Eoyal  Marines, 
or  of  royal  warrants,  or  of  army  circulars,  or  of  rules  made  by  his 
Majesty,  or  a  Secretary  of  State,  or  the  Army  Council  {h),  in 
pursuance  of  that  Act,  shall  be  evidence  of  such  regulations,  royal 
warrants,  army  circulars  and  rules  (t). 

§  1531.  The  reports  made  by  the  Commissioners  or  the  Surveyor- 
General  of  the  Woods  and  Forests,  either  to  the  King  or  to  Parlia- 

(c)  Richardson  v.  Anderson,  (1805)  1  Camp.  65,  n.  a. ;  10  E.  R.  628,  u. 

(d)  7  Ed.  7,  c.  16. 

(e)  8  &  9  V.  c.  113,  s.  3,  cited  ante,  §§  7,  8. 

(/)  29  &  30  V.  c.   109 ;  44  &  45  V.  c.  58,  as.  69,  179. 
(g)  Ante,  §  5. 
(h)  9  Ed.  7,  c.  3. 

(i)  44  &  45  V.  u.  58,  b.  163,  aubs.  (o),  and  ».  179,  auba.  11.  See,  also,  8  G.  5, 
c.  8,  a.  12  (1). 
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ORIGINAL  RECORDS — RECORDS  IN  RECORD  OFFICE.   [§§  1531 — 1534. 

ment,  may,  by  virtue  of  the  Crown  Lands  Act,  1873,  be  proved 
by  copies  purporting  to  have  been  printed  by  the  order  of  either 
House  (k).  This  enactment  might  well  be  rendered  applicable  to  all 
reports  which  have  been  presented  either  to  the  Crown  or  to 
Parliament. 

§  1531a.  In  Ireland,  a  deed  founding  a  public  trust  has  been 
regarded  as  quasi-public,  and  an  alleged  extract  from  it,  which  was 
publicly  exhibited  and  subsequently  kept  by  a  governor  of  the  trust 
and  purported  to  be  signed  by  the  founder  of  the  charity,  has  been 
admitted  in  evidence  (I). 

§  1532.  There  is  a  rule  which  must  not  be  lost  sight  of  in  any  case 
where  an  original  record  of  the  High  Court  is  required  to  be  produced 
at  the  trial.  It  is  in  these  words: — "No  affidavit  or  record  of  the 
court  shall  be  taken  out  of  the  Central  Office  without  the  order  of  a 
judge  or  master,  and  no  subpoena  for  the  production  of  any  such 
document  shall  be  issued  "  (m). 

§  1533.  The  general  records  of  the  realm,  which  are  placed  under 
the  custody  of  the  Master  of  the  Eolls,  may  be  proved  by  copies 
purporting  to  be  certified  by  the  deputy-keeper  of  the  records,  or 
one  of  the  assistant  record-keepers,  and  to  be  sealed  or  stamped 
with  the  seal  of  the  Eecord  Office  (n) ;  and  in  cases  of  importance 
before  the  House  of  Lords  or  elsewhere,  permission  will  be  given  to 
one  of  the  assistant-keepers  to  produce  the  original  record. 

§  1534.  The  next  class  of  public  documents  to  be  considered 
consists  of  the  records  of  courts  of  justice,  and  other  judicial  writings. 
And,  first,  as  to  the  records  of  the  Supreme  Court,   and  of  the  old 


(k)  36  &  37  V.  c.  36,  o.  6. 

(l)   In  re  Hospital  for  Incurables,   (1884)  13  L.  E.  It  361. 

(m)Ord.  LXL,  E.  28. 

(n.)  1  &  2  V.  c.  94,  s.  12,  enacts,  that  "the  Master  of  the  Eolls  or  deputy- 
keeper  of  the  records  may  allow  copies  to  \>e  made  of  any  records  in  the  custody 
of  the  Master  of  the  Eolls,  at  the  request  and  costs  of  any  person  desirous  of 
procuring  the  same ;  and  any  copy  so  made  shall  be  examined  and  certified  as  a 
true  and  authentic  copy  by  the  deputy -keeper  of  the  records,  or  one  of  the  assistant 
record-keepers  aforesaid,  and  shall  be  sealed  or  stamped  with  the  seal  of  the  Eecord 
Office,  and  delivered  to  the  party  for  whose  use  it  was  made."  Section  13  enacts, 
that  "  every  copy  of  a  record  in  the  custody  of  the  Master  of  the  Eolls,  certified  as 
aforesaid,  and  purporting  to  be  sealed  or  stamped  with  the  seal  of  the  Eecord  Office, 
shall  be  received  as  evidence  in  all  courts  of  justice,  and  before  all  legal  tribunals, 
and  before  either  House  of  Parliament,  or  any  committee  of  either  House,  without 
any  further  or  other  proof  thereof,  in  every  case  in  which  the  original  record  could 
have  been  received  there  as  evidence."  For  the  corresponding  enactments  in  the 
Public  Eecords  (Ireland)  Acts,  1867  and  1875,  see  30  &  31  V.  u.  70,  ss.  19,  20; 
38  &  39  V.  c.  59,  ss.  9, 10. 
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§§  1534,  1535.]      RECORDS  of  courts  of  justice. 

superior  courts  of  law  and  equity,  and  the  quasi-records  of  those 
courts.  The  expression  "  quasi-records  "  will  embrace  depositions, 
affidavits,  bills,  answers,  orders,  and  decrees,  filed  in  the  old  Court 
of  Chancery,  rules  of  court,  and  certain  other  documents,  which, 
although  not  strictly  records  (p),  partake  so  much  of  their  nature, 
that  they  can  be  proved  by  means  of  copies  (g)  to  the  same  extent 
as  records,  and  are  subject  generally  to  the  same  rules  of  evidence. 
Indeed,  henceforth,  for  the  sake  of  convenience,  the  general  term 
records  ' '  will  alone  be  used,  and  will  include  all  the  documents  just 
mentioned.  Now,  the  records  of  the  superior  courts  may  either  be 
proved  by  the  mere  production  of  the  originals,  or — as  this  course 
would  be  highly  inconvenient  to  the  public  if  generally  adopted, 
since  it  might  lead  to  the  mutilation  or  loss  of  valuable  documents, — 
they  may  also  be  proved  by  the  production  of  a  duly  certified  copy  of 
an  entry  in  the  Entry-Book  of  Judgments  of  the  Court  in  which 
judgment  was  given  (?■),  or  by  means  of  copies  (s).  Of  these,  there 
are  four  kinds;  viz.,  exempliiications  under  the  Great  Seal;  ex- 
emplifications under  the  seal  of  the  particular  court  where  the  record 
remains;  office  copies;  and  examined  copies  (t). 

§  1535.  One  or  other  of  these  copies  will  always  be  admissible 
in  lieu  of  the  original  record,  excepting  in  two  cases  (u) :  first,  if  issue 
has  been  joined  on  a  statement  of  defence  or  a  reply  of  nul  tiel 
record,  in  some  cause  in  a  court  to  which  the  disputed  record 
belongs  (v);  and  secondly,  if  a  person  is  indicted  for  perjury  in  any 
affidavit,  or  deposition,  or  for  forgery  with  respect  to  any  record  [x). 

(p)  B.  N.  P.  235.  The  reason  given  by  BuUer,  J.,  in  this  passage,  why  the  pro- 
ceedings in  Chancery  are  not  records,  is  sufficiently  amusing.  After  stating  that  a 
record  is  "  a  memorial  of  what  is  the  law  of  the  nation,"  he  adds,  "  now  Chancery 
proceedings  are  no  memorials  of  the  laws  of  England,  because  the  Chancellor  is  not 
bound  to  proceed  according^  to  the  law."  As  to  rules  of  court  not  being  records,  see 
R.  V.  Bingham,  (1829)  3  Y.  &  J.  109,  112,  114;  32  E.  K.  750. 

(g)  See,  as  to  decrees,  B.  N.  P.  234,  235;  as  to  bills  and  answers,  Ewer  v. 
Ambrose,  (1825)  4  B.  &  C.  25;  3  L.  J.  (O.S.)  K.  B.  128;  28  K.  R.  198;  as  to  deposi- 
tions in  Chancery,  Highfield  v.  Feake,  (1827)  Moo.  &  M.  109 ;  31  E.  E.  722;  as  to 
affidavits,  Davies  v.  Davies,  (1840)  9  C.  &  P.  252;  Garvin  v.  Carroll,  (1847)  10  Ir. 
L.  E.  323;  as  to  rules  of  court,  Selby  v.  Harris,  (1698)  1  Ld.  Rayra.  745;  Duncan  7. 
Scott,  (1807)  1  Camp.  102. 

(r)  In  re  Tollemache,  Ex  parte  Anderson,  (1885)  14  Q.  B.  D.  606;  54  L.  J.  Q.  B. 
283. 

(s)  Ante,  §  439.    Post,  §  1598. 

(t)  B.  N.  P.  226—228. 

(u)  Aa  to  a  possible  third  case,  see  ante,  §  1448. 

iv)  2  Ph.  Bv.  129. 

(x)  B.  N.  P.  239  :  R.  v.  Morris,  (1761)  2  Burr.  1189;  R.  v.  Benson,  (1810)  2 
Camp.  508;  B.  v.  Spencer,  (1824)  Ey.  &  M.  97 ;  Crook  v.  Bowling,  (1782)  3  Doug. 
77  ;  Stratford  v.  Greene,  (1810)  2  Ball.  &  B.  296 ;  Garvin  v.  Carroll,  (1847)  10  Ir.  L.  K. 
330;  Lady  Dartmouth  v.  Roberts,  (1812)  16  East,  340,  per  Ld.  Bllenborough  and  Le 
Blanc,  J.  In  this  last  case  the  judges  intimated  an  opinion,  that  the  same  strictness 
was  necessary  in  actions  for  malicious  prosecution ;  but  this  would  seem  to  be  a 
mistake.    See  B.  N.  P.  13;  Purcell  v.  M'Namara,  (1808)  1  Camp.  200. 
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OFFICE   COPY  OF   ORIGINAL  RECORD — EXBMPLIF.       [§§1535 — 1537. 

In  either  of  these  cases,  the  original  document, — unless  it  be  shown 
that  the  prisoner  has  got  possession  of  it,  or  that  it  has  been  lost  or 
destroyed  (y), — must  be  actually  produced.  On  a  trial,  too,  for 
perjury,  the  signatures  of  the  defendant,  aJid  of  the  person  whose 
name  is  attached  to  the  jurat,  must  be  proved  (z) ;  after  which  the 
court  will  presume  that  the  oath  was  duly  administered  (a).  For  the 
purpose  of  ensuring  the  production  of  the  original  record,  application 
should  be  made  to  the  court  to  which  it  belongs,  or  to  a  judge  or 
master,  who  will  make  the  necessary  order  (b). 

§  1536.  When  an  issue  was  raised  as  to  the  existence  of  a  record 
which  did  not  belong  to  the  sa-me  court,  the  proof  used  to  be  by  an 
exemplification  under  the  Great  Seal;  in  order  to  obtain  which,  if 
the  record  did  not  belong  to  the  old  Court  of  Chancery,  a  literal 
traj|script  of  it  was  removed  thither  by  certiorari ;  for  that  was  re- 
garded as  the  centre  of  all  the  courts,  and  there  the  Great  Seal  was 
kept.  An  exemplification  was  then  transmitted  by  mittimus  out  of 
Chancery,  to  the  court  in  which  the  cause  was  pending  (o) ;  and  this 
seemed  to  be  the  proper  mode  of  proof,  where  the  existence  of  a 
judgment  of  one  of  the  superior  courts  was  put  in  issue  in  any  County 
Court  (d).  The  proper  mode  of  proceeding  now  would  be  by  the 
production  of  an  office  copy  under  Order  XXXVII.,  rule  4  (e). 

§  1537.  When  the  existence  or  contents  of  the  record  are  not 
directly  in  issue  it  may  be  always  proved  by  the  second  kind  of  ex- 
emplification, though  practically  recourse  is  seldom  had  to  this 
medium  of  proof,  where  the  record  belongs  to  any  Division  of  the 
Supreme  Court.  Both  species  of  exemplifications  are  proved  hy  m,ere 
production,  as  the  judges  are  bound  to  take  judicial  notice  of  the 
seals  attached  to  them  (/) ;  and  they  are  deemed  of  higher  credit  than 
examined  copies,  being  presumed  to  have  undergone  a  more  critical 
examination  (g).  Indeed,  an  exemplification  under  the  Great  Seal  is 
itself  considered  a  record  of  the  highest  validity  {h). 


iy)  R.  V.  Milnes,  (1860)  2  P.  &  P.  10. 
{z)  See  cases  cited  m  last  note  but  one. 
(o)  R.  V.  Spencer,  (1824)  1  0.  &  P.  260;  R.  v.  Turner,  (1848)  2  Car.  &  K.  732. 

(b)  See  ante,  §  1532;  Crook  v.  Bowling,  supra;  Bastard  v.  Smith,  (1839)  10 
A.  &  B.  214;  8  L.  J.  Q.  B.  244;  50  E.  E.  387;  Bentall  v.  Sidney,  (1839)  id.  164. 
The  application  to  the  court  for  leave  to  take  an  affidavit  off  the  file,  in  order  to 
prosecute  the  defendant  for  perjury,  will  be  granted  as  a  matter  of  right.  Stratford 
V.  Greene,  (1810)  2  Ball  &  B.  294;  Keinan  v.  Boylan,  (1803)  1  Sch.  &  Lef.  232. 

(c)  B.  N.  P.  226  6  ;  Hewson  v.  Brown,  (1760)  2  Burr.  1034. 

(d)  Winsor  v.  Durnford,  (1848)  12  Q.  B.  603. 

(e)  Set  out  in  full,  infra,  §  1538,  which  see  further  on  this  point. 
(/)   Ante,  §  6. 

ig)  B.  N.  P.  226  b,  228. 
(h)    Id. 
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§§  1537 — 1540.]     RECORDS  proved  by  office  copies. 

§  1538.  An  office  copy  of  a  record, — by  which  is  meant  a  copy 
authenticated  by  a  person  intrusted  with  the  power  of  furnishing 
copies, — is  admitted  in  evidence  upon  the  credit  of  the  officer  with- 
out proof  that  it  has  been  actually  examined,  and  it  has  ever  been 
regarded,  even  at  common  law,  as  equivalent  to  the  record  itself, 
when  it  was  tendered  as  evidence  in  the  same  court,  and  in  the  same 
cause  (i).  It  has  now,  however,  acquired  a  far  wider  admissibility  by 
virtue  of  the  Eules  of  the  Supreme  Court,  for  Ord.  XXXVII.,  R.  4, 
provides,  that  "  office  copies  of  all  writs,  records,  pleadings,  and 
documents  filed  in  the  High  Court  shall  be  admissible  in  evidence  in 
all  causes  and  matters,  and  between  all  persons  or  parties,  to  the 
same  extent  as  the  original  would  be  admissible  "  (fe).  With  respect 
to  affidavits,  the  Rules  further  provide,  that  office  copies  of  them, 
duly  authenticated  with  the  seal  of  the  office,  may,  in  all  cases,  be 
used,  provided  the  originals  have  been  duly  filed  (I) ;  but  the  originals 
may,  in  some  cases,  be  used  before  filing  (m),  and  an  office  copy  m  an 
affidavit  of  discovery  of  documents  is  not  required  (n). 

§  1589.  Under  Order  LXI.,  the  Central  Office  of  the  Supreme 
Court  is  now  divided,  as  has  already  been  stated  (o),  into  ten  depart- 
ments, which  are  respectively  named: — 1.  Writ,  appearance  and 
judgment.  2.  Summons  and  Order.  3.  Filing  and  Record. 
4.  Taxing.  5.  Enrolment.  6.  Judgments  and  Married  Women's 
acknowledgments.  7.  Bills  of  Sale.  8.  King's  Remembrancer. 
9.  Crown  Office.  10.  Associates  (p).  Each  of  these  departments 
has  an  official  seal  (g),  and  in  all  of  them  a  vast  number  of  docu- 
ments are  filed,  enrolled,  or  otherwise  deposited.  Rule  7  of  the 
Order  then  provides,  that,  "  All  copies,  certificates,  and  other 
documents,  appearing  to  be  sealed  with  a  seal  of  the  Central  Office, 
shall  be  presumed  to  be  office  copies  or  certificates  or  other  docu- 
ments issued  from  the  Central  Office,  and,  if  duly  stamped,  may  be 
received  in  evidence,  and  no  signature  or  other  formality,  except 
the  sealing  with  a  seal  of  the  Central  Office,  shall  be  required 
for  the  authentication  of  any  such  copy,  certificate,  or  other 
document." 

§  1540.  Independently  of  this  general  provision,  office  copies  of 
some  of  the  records  of  the  Supreme  Court  and  of   the   Central  Office 

(i)   Den  v.  Fulford,  (1761)  2  Burr.  1179;  Jack  v.  Kiernan,  (1840)  2  Jebb  &  Sy. 
231,  237,  238;  Barron  v.  Daniel,  (1838)  Cr.  &  D.,  Abr.  C.  283. 
(k)  The  Irish  Ord.  XXXVII.,  E.  4,  is  the  same. 
(I)    Ord.  XXXVIII.,  E.  15, 
(m)Id.,  and  Ord.  LXV.,  E.  27,  sub-s.  53. 
(n)  Ord.  LXV.,  E.  27,  sub-s.  54. 
(o)  Ante,  §  1491a. 
(p)  E.  1. 
(?)  E.  6. 
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COPIES  OF  RECORDS  IN  PETTY  BAG  OFFICE.   [§§  1540 — 1542. 

are  by  statute  rendered  admissible  in  evidence  in  all  courts.  For 
example,  the  certificates  of  acknowledgments  of  deeds  by  married 
women,  which  are  filed  in  No.  6  Department  of  the  Central  Office, 
may,  by  virtue  of  the  Conveyancing  Act,  1882  (r),  be  proved  by  office 
copies.  So,  when  a  search  has  been  made,  under  the  same  Act,  in 
the  Central  Office  for  entries  of  judgments,  deeds,  matters  or  docu- 
ments, the  proper  officer  must  file  a  certificate  setting  forth  the 
result  of  the  search;  and  every  such  certificate  may  be  proved  by  an 
office  copy,  and  shall,  in  favour  of  a  purchaser,  furnish  conclusive 
evidence  "  according  to  the  tenour  thereof,"  whether  affirmative  or 
negative  (s).  Again,  any  person  may,  under  the  Bills  of  Sale  Act, 
1878,  and  on  paying  the  proper  fees,  have  an  office  copy  or  extract 
of  any  bill  of  sale  registered  in  the  Central  Office  (t),  and  of  the 
affidavit  of  execution  filed  therewith,  or  of  any  copy  thereof  with 
its  accompanying  affidavit,  or  of  any  registered  affidavit  of  renewal ; 
and  any  such  copy  shall,  in  all  courts  and  before  all  persons,  "  be 
admitted  as  prima  facie  evidence  thereof,  and  of  the  fact  and  date 
of  registration  as  shown  thereon  "  (m).  Under  the  Deeds  of  Arrange- 
ment Act,  1914  (v),  any  person  is  entitled  to  have  an  office  copy  of, 
or  extract  from,  any  deed  registered  under  the  Act  upon  payment  of 
the  proper  fees,  and  any  copy  or  extract  purporting  to  be  an  office 
copy  or  extract  is  'primd  facie  evidence  thereof,  and  of  the  fact  and 
date  of  registration  as  shown  thereon. 

§  1542.  It  would  be  no  easy  matter  to  enumerate  all  the  records 
and  documents  which  formerly  belonged  to  the  old  common-law 
side  of  the  Court  of  Chancery,  and  were  deposited  in  the  Petty  Bag 
Office  (x) ;  but  among  the  most  important  may  be  mentioned  the 
Parliament  pawns,  that  is,  the  list  of  writs  issued  on  calling  new 
Parliaments,  from  the  time  of  Henry  VII. ;  the  returns  of  Members 
to  Parliament  from  the  date  of  the  Eestoration;  a  few  qualifications 
of  Members  of  Parliament;  The  Bedford  Level  decrees;  the  decrees 
of  Charity  Commissioners  from  the  reign  of  Queen  Elizabeth;  the 
commissions  and  inquisitions  of  lunacy  and  escheats  from  the  time 
of  Charles  II. ;  the  returns  to  writs  for  swearing  in  the  old  Masters 
Extraordinary  of  the  Court  of  Chancery,   and  justices  of  the  peace, 


(r)  45  &  46  V.  i>.  39,  s.  7,  sub-s.  7  &  8. 

(s)  Id.,  s.  2. 

(t)  Ord.  LXI.,  B.  1. 

{u)  41  &  42  V.  c.  31,  s.  16;  42  &  43  V.  c.  50,  s.  16.  See  Emmott  v.  Marchant. 
{1878)  3Q.  B.  D.  555. 

(»)  4  &  5  G.  5,  c.  47,  s.  25. 

[x)  See  37  &  38  V.  c.  81,  ss.  5,  10,  which  give  power  to  abolish  this  office,  and 
to  transfer  the  muniments  elsewhere.  By  E.  S.  C.  Jan.  1889,  the  duties  and  powers 
of  the  clerk  of  the  Petty,  Bag  (except  such  as  are  by  the  Solicitors  Act,  1888,  directed 
to  be  performed  by  the  Law  Society)  are  vested  in  the  senior  clerk  of  the  Crown  Office 
Department  of  the  Central  Office. 
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§§  1542 — 1545.]     OFF.  COP.  issued  by  ct.  of  prob.  not  collated. 

and  for  electing  coroners,  verderors,  and  regardors;  the  returns  to 
writs  of  scire  facias,  and  a  vast  number  of  other  writs  which  have 
issued  from  what  used  to  be  the  common-law  side  of  the  Court  of 
Chancery;  and  a  considerable  number  of  enrolments  of  patents  and 
specifications,  which,  prior  to  the  1st  of  January,  1849,  were  enrolled 
in  the  Petty  Bag  Office. 

§  1543.  While  treating  of  ofSce  copies  it  will  be  proper  to  draw 
attention  to  a  provision  in  the  rules  which  regulate  proceedings  in 
divorce  and  matrimonial  causes.  All  documents  relating  to  any  matter 
or  suit  depending  in  the  Court  for  Divorce  and  Matrimonial  Causes 
aire  now,  in  accordance  with  Eule  118,  deposited  in  the  Eegistry  of 
the  Court  of  Probate;  and  the  registrar  of  that  court  is  bound  to 
permit  searches  and  inspection,  and  to  grant  copies  and  extracts, 
as  if  the  documents  had  reference  to  some  disputed  probate.  Then 
comes  Rule  119,  which  provides  that  "  office  copies  or  extracts 
furnished  from  the  Eegistry  of  the  Court  of  Probate  will  not  be 
collated  with  the  originals  from  which  the  same  are  copied,  unless 
specially  required.  Every  copy  so  required  shall  be  certified  under 
the  hand  of  one  of  the  principal  Registrars  of  the  Court  of  Probate 
to  be  an  examined  copy."  Eule  120  adds,  that  "  the  seal  of  the 
court  will  not  be  affixed  to  any  copy  which  is  not  certified  to  be  an 
examined  copy."  Documents  deposited  with  the  Probate  Division 
of  the  High  Court  are,  in  short,  required  to  be  proved  by  examined  (y) 
copies,  and  not  by  mere  office  copies. 

§  1544.  In  Ireland,  the  officers  of  the  superior  courts  are 
authorised,  if  not  required,  by  statute  (z),  to  furnish  office  copies 
of  the  proceedings  of  such  courts,  and  these  copies  are  "  admissible 
in  evidence  in  all  causes  and  matters  and  between  all  persons  or 
parties,  to  the  same  extent  as  the  originals  would  be  admissible"  [a). 
The  Act  of  14  &  15  V  c.  57  (Ir.),  by  section  107,  enacts,  that  in  every 
proceeding  before  the  court  of  the  assistant  barrister,  or  of  the  judge 
of  assise  upon  appeal,  an  office  copy  of  any  judgment,  decree,  or 
order,  made  by  or  before  any  court  of  law  or  equity  in  Ireland, 
certified  to  be  a  true  copy  by  the  proper  officer  of  such  court,  shall, 
upon  proof  of  such  officer's  handwriting,  be  deemed  and  taken  as 
■primd  facie  evidence  of  such  document.  This  clause  sets  at  naught 
the  valuable  provisions  of  the  Documentary  Evidence  Act,  1845,, 
relating  to  the  proof  of  copies  (b). 

§  1545  The  most  usual  mode  of  proving  records  is  by  an 
examined  copy ;  and  when  this  course  is  intended  to  be  adopted, 
a  witness  must  be  produced,   who  will  swear  that  he  has  compared 

(j/)  As  to  which,  see  infra,  §  1545.  (z)  See  7  &  8  V.  c.  107,  s.  11,  and  Sch- 

(o)  Ord.  XXXVII.,  E.  4.  (b)  Supra,  §§  7,  8. 
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PROVING  RECORDS  BY  EXAMINED  COPIES.   [§§  1545,  1546. 

the  copy  tendered  in  evidence  with  the  original,  or  with  what  the 
officer  of  the  court,  or  any  other  person,  read  as  the  contents  of  the 
record,  and  that  such  copy  is  correct  (c).  It  is  not  necessary  for  the 
persons  examining  to  exchange  papers,  and  read  them  alternately 
both  ways  (d) ;  but  it  is  necessary  that  the  copy  should  be  an  accurate 
and  complete  copy,  and,  therefore,  if  it  contains  abbreviations 
where,  in  the  original,  words  were  written  at  length,  it  cannot  be 
received  (e).  Moreover,  if  the  record  be  written  or  printed  in  an 
ancient  or  foreign  character,  the  witness,  who  has  compared  the 
copy  with  it,  must  have  been  able  to  read  and  understand  the 
original  (/).  It  must  also  appear  in  all  these  cases,  that  the  record 
from  which  the  copy  was  taken  was  found  in  the  proper  place  of 
deposit,  or  in  the  hands  of  the  officer  in  whose  custody  the  records 
of  the  court  are  kept.  And  this  cannot  be  shown  by  any  light 
reflected  from  the  record  itself,  which  may  have  been  improperly 
placed  where  it  was  found  (3). 

§  1546.  The  records  or  judicial  proceedings  of  the  old  Admiralty 
Court  (h),  of  the  Ecclesiastical  Courts  (i),  and.  of  the  Courts  of 
Quarter  Sessions,  may  be  proved,  either  by  producing  the  originals, 
or  by  means  of  exemplifications,  whether  under  the  Great  Seal  or 
under  the  seals  of  the  respective  courts,  which  seals  require  no 
proof  (fe),  or  by  office  copies  in  the  same  cause  and  the  same  court  (I), 
or  by  examined  copies  in  any  court  (m).  Indeed,  these  modes  of 
proof  are  generally  available  with  respect  to  the  judgments  or  other 
proceedings  of  all  inferior  courts  of  record  (n) ;  and  even  where  the 
court  is  not  one  of  record  and  where  short  notes  of  its  proceedings 
are  alone  kept,  these  notes,  being  considered  as  public  documents, 
may  be  proved  by  examined  copies  (0).  Where  the  existence  of  a 
record  or  judgment  of  any  of  the  inferior  common-law  courts  is  put 
in  issue  in  some  cause  in  the  King's  Bench  Division,  the  party  who 
has  to  produce  the  document  questioned,  may  move  that  court  for  a 

(c)  Reid  V.  Margison,  (1808)  1  Camp.  469;  Gyles  v.  Hill,  (1809)  id.  471,  n. ; 
M'Neil  V.  Perchard,  (1795)  1  Esp.  264;  Fyson  v.  Kemp,  (1833)  6  C.  &  P.  71 ;  Rolf 
V.  Dart,  (1809)  2  Taunt.  51;  R.  v.  M' Donald,  (1841)  Arm.  M.  &  0.  112;  R.  v.  Hughes, 
(1839)  1  Cr.  &  D.,  C.  C.  13;  Hill  v  Packard,  (1830)  5  Wend  387;  Lynde  v.  Judd, 
(1807)  3  Day,  499. 

(d)  Casea  cited  in  last  note. 

(e)  R.  v.  Christian,  (1842)  Car.  &  M.  388. 

(/)   Crawford  and  Lindsay  Peer.,  (1848)  2  H.  L.  C.  534,  544,  546;  81  E.  E.  269. 
ig)  Adamthwaite  v.  Synge,  (1816)  1  Stark.  183;  16  E.  B.  804. 
(h)  See  3  &  4  V.  c.  65 ;  24  &  25  V.  c.  10;  30  &  81  V.  c.  114.    Both  the  last-men- 
tioned Acta  are  amended  by  57  &  58  V.  c.  60. 
(t)    See  6  &  7  V.  c.  38,  s.  14. 
(fc)  Ante,  §  6. 
(I)   Ante,  §  1538. 

(m)R.  V.  Hains,  (1695)  Comb.  337,  per  Holt,  C.J. 
<n)  Id. 
(0)  Id. 
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§§    1546 — 1548.]       STATUTABLE  METHODS  OF  PROOF  CUMULATIVE. 

certiorari;  and  on  the  issuing  of  this  writ,  a  literal  transcript  of  the 
document,  under  the  seal  of  the  inferior  tribunal,  will  be  returned 
directly  into  the  court,  and  will  be  sufficient  to  countervail  the  state- 
ment of  defence  denying  the  existence  of  the  original  (p'). 

§  1547,  In  extending  to  the  records  and  other  judicial  proceedings 
of  all  inferior  courts  the  above  common-law  modes  of  proof,  it  must 
not  be  forgotten  that,  in  a  few  instances,  special  statutes  have  been 
passed  with  a  view  of  facilitating  the  proof,  either  of  the  records  or 
other  proceedings  of  particular  tribunals,  or  of  particular  records  and 
documents.  These  Acts,  however,  by  rendering  admissible  a  con- 
venient species  of  evidence,  do  not  thereby  deprive  parties  of  the 
right  of  having  recourse  to  any  other  mode  of  proof  allowable  at 
common  law ;  or,  in  other  words,  the  statutable  methods  of  proof 
are  cumulative,  and  not  substitutionary ;  since  it  is  a  doctrine  founded 
on  common  sense,  largely  sanctioned  by  authority,  and  especially 
applicable  where  the  common  law  is  concerned,  that,  unless  the 
enactment  of  a  new  provision  clearly  indicates  an  intention  by  the 
Legislature  to  abrogate  the  old  law,  both  shall  be  understood  to 
stand  together,  provided  their  so  doing  would  not  be  impossible  or 
obviously  absurd  (q). 

§  1548  Subject  to  these  observations,  a  reference  may  now  be 
made  to  the  Acts  in  question;  and,  first,  as  to  the  Bankruptcy 
Act,  1914  (?•),  which  regulates  in  great  measure  the  proof  of  the 
proceedings  of   the    Courts  of    Bankruptcy  (s).     This   statute  enacts, 


(p)  Woodcraft  v.  Kinaston,  (1742)  2  Atk.  317 ;  Butcher's  Case,  (1601)  Cro.  Eliz. 
821. 

(g)  Escott  V.  Mastin,  (1842)  4  Moore  P.  C.  130,  131;  Nortliam  v.  Latouche, 
(1829)  4  C.  &  P.  140;  8  L.  J.  (O.S.)  C.  P.  62;  R.  v.  Garter,  (1845)  1  Den.  C.  C.  65; 
Edwards  v.  Buchanan,  (1832)  3  B.  &  Ad.  788;  1  L.  J.  K.  B.  217. 

(r)  4  &  5  G.  5,  0.  59.    As  to  the  Bankruptcy  (Scotland)  Act,  1913,  see  post,  §  1559. 

(s)  The  Irish  Bankrupt  and  Insolvent  Act,  1857,  20  &  21  V.  c.  60,  enacts  in 
section  361,  that  "  every  petition  of  bankruptcy,  petition  of  insolvency,  schedule, 
adjudication,  petition  for  arrangement  between  a  debtor  and  his  creditors,  appoint- 
ment of  assignees,  certificate,  deposition,  order,  document  or  other  proceeding  m 
bankruptcy  or  insolvency,  or  under  any  such  petition  for  arrangement,  appearing  to 
be  sealed  with  the  seal  of  the  court,  or  any  writing  purporting  to  be  a  copy  of  any 
such  document,  and  purporting  to  be  so  sealed,  shall  at  all  times,  and  on  behalf  of  all 
persons,  and  whether  for  the  purposes  of  this  Act  or  otherwise,  be  admitted  in  all 
courts  whatever  as  evidence  of  such  documents  respectively,  and  of  such  proceedings 
and  orders  having  respectively  taken  place  or  been  made,  without  any  further  proof 
thereof;  provided  always,  that  all  commissions  of  bankrupt,  depositions,  and  other 
proceedings  under  the  same,  which  may  have  been  entered  of  record  before  the  com- 
mencement of  this  Act,  and  having  the  certificate  of  entry  thereon,  purporting  ^o  be 
signed  by  the  person  appointed  to  enter  the  same  by  the  Act  of  the  Irish  Parliament, 
11  &  12  G.  3,  c.  8,  and  the  Act  6  &  7  W.  4,  u.  14,  or  hisi  deputy,  shall,  without  proof 
of  the  appointment  or  handwriting  of  such  person,  be  received  as  evidence  of  the 
same,  and  of  the  same  having  been  duly  entered  of  record,  and  of  such  proceiedings 
having  respectively  taken  place." 
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in  section  139  (t),  that  "  any  petition  or  copy  of  a  petition  in  bank- 
ruptcy, any  order  (u)  or  certificate,  or  copy  of  an  order  or  certificate, 
made  by  any  court  having  jurisdiction  in  bankruptcy,  any  instrument, 
or  copy  of  an  instrument,  affidavit,  or  document,  made  or  used  in  the 
course  of  any  bankruptcy  proceedings,  or  other  proceedings  had  under 
this  Act,  shall,  if  it  appears  to  be  sealed  with  the  seal  of  any  court 
having  jurisdiction  in  bankruptcy,  or  purports  to  be  signed  by  any 
judge  thereof,  or  is  certified  as  a  true  copy  by  any  registrar  thereof, 
be  receivable  in  evidence  in  all  legal  proceedings  vi'hatever. " 

§  1549.  Besides  this  general  enactment,  the  Act,  and  the  Eules 
made  pursuant  to  section  132,  contain  several  provisions,  which 
facilitate  the  proof  of  particular  documents,  and  enlarge  their  ad- 
missibility and  effect.  First,  "  A  copy  of  the  London  Gazette,  con- 
taining any  notice  inserted  therein  in  pursuance  of  this  Act,  shall  be 
evidence  of  the  facts  stated  in  the  notice  "  {v).  These  notices, — which 
must  all  be  gazetted  by  the  Board  of  Trade  (x), — are  ten  in  niunber, 
and  relate  to,  (1)  Receiving  orders;  (2)  First  meetings;  (3)  Adjudica- 
tions; (4)  Approvals  of  compositions  or  schemes;  (5)  Intended 
dividends;  (6)  Dividends;  (7)  Applications  for  discharge;  (8)  Adjudi- 
cations annulled;  (9)  Appointments  of  trustees,  and  (10)  Orders 
on  application  for  discharge.  The  Act  next  singles  out  two  of 
these  notices  for  special  favour,  and  enacts  in  section  137,  sub- 
section 2,  that  "  the  production  of  a  copy  of  the  London  Gazette 
containing  any  notice  of  a  receiving  order  (y),  or  of  an  order  adjudging 
a  debtor  bankrupt  (a),  shall  be  conclusive  evidence  in  all  legal  pro- 
ceedings of  the  order  having  been  duly  made,  and  of  its  date." 

§  1550.  Again,  the  appointment  of  a  trustee  in  a  bankruptcy,  and 
probably  of  a  trustee  when  appointed  in  a  composition,  or  a  scheme 
of  arrangement  (a),  will  be  conclusively  proved  by  producing  the  certi- 
ficate of  the  Board  of  Trade,  declaring  him  to  be  such  trustee  (&). 
The  appointment,  too,  of  all  official  receivers,  and  assistant  official 
receivers,  by  the  same  Board  must  be  judicially  noticed  (c) ;  and  a 
certificate  of  the  official  receiver  that  a  composition  or  scheme  has 
been  duly  accepted  by  the  creditors  and  approved  by  the  court,  is, 
"in  the  absence  of  fraud,  conclusive  as  to  its  validity"  (d). 

§  1551.  On  hearing  any  application  for  the  discharge  of  a  bank- 
rupt the  court  is  now  required  to  ' '  take  into  consideration  a  report 

(t)  See  as  to  the  former  law,  24  &  25  V.  c.  134,  s.  203;  32  &  88  V.  o.  71,  s.  107. 
(u)  R.  V.  Thomas,  (1870)  11  Cox  C.  C.  535,  as  to  orders  of  adjudication. 
(»)  S.  137  (1). 

(i)  R.  354.  But  see  Sched.  I.,  B.  2,  which  directs  the  official  receiver  to  gazette 
the  notices  of  first  meetings. 

iy)  S.  11.  (z)  S.  18. 

(a)  See  s.  16.  (b)  S.  143;  R.  327 ;  F.  120, 

(c)  R.  306.  (d)  S.  16  (14). 
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of  the  official  receiver  as  to  the  bankrupt's  conduct  and  ai5Eairs  ";  and 
for  the  purposes  of  this  inquiry,  the  report  is  to  be  received, — contrary 
to  the  ordinary  rules  of  justice, — as  "prima  facie  evidence  of  the 
statements  therein  contained  "  (e).  So,  vs^hen  the  Board  of  Trade 
has  objected  to  the  appointment  of  a  trustee,  and  at  the  instance  of 
the  creditors  has  notified  the  objection  to  the  High  Court,  any  report 
of  the  grounds  of  the  objection,  when  communicated  by  the  board 
to  the  court,  must  be  received  as  ' '  prima  facie  evidence  of  statements 
therein  contained  "  (/), 

§  1552.  Again,  under  Schedule  1  of  the  Act,  Eule  26,  the  chair- 
man (g)  of  every  meeting  of  creditors  is  directed  to  "  cause  minutes 
of  the  proceedings  at  the  meeting  to  be  drawn  up,  and  fairly  entered 
in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be  signed  by 
him  or  by  the  chairman  of  the  next  ensuing  meeting  ' ' ;  and  section 
138,  sub-section  1  of  the  Act  then  provides,  that  any  such  minute, 
"  signed  at  the  same  or  the  next  ensuing  meeting,  by  a  person  des- 
cribing himself  as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  is  signed,  shall  be  received  in  evidence  without 
further  proof."  Sub-section  2  further  enacts  that,  "until  the  con- 
trary is  proved,  every  meeting  of  creditors,  in  respect  of  the  proceedings 
whereof  a  minute  has  been  so  signed,  shall  be  deemed  to  have  been 
duly  convened  and  held,  and  all  resolutions  passed  or  proceedings 
had  thereat  to  have  been  duly  passed  or  had. " 

§  1553.  The  Act  also  contains  an  important  regulation  respecting 
affidavits;  for  it  enacts  by  section  140,  that,  "  subject  to  general  rules, 
any  affidavit  to  be  used  in  a  bankruptcy  court  may  be  sworn  before 
any  person  authorised  to  administer  oaths  in  the  High  Court,  or  in 
the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  or  before 
any  registrar  of  a  bankruptcy  court,  or  before  any  officer  of  a  bank- 
ruptcy court  authorised  in  writing  on  that  behalf  by  the  judge  of  the 
court,  before  a  justice  of  the  peace  for  the  county  or  place  where  it 
is  sworn,  or,  in  the  case  of  a  person  residing  in  Scotland  or  in  Ireland, 
before  a  judge  ordinary,  magistrate,  or  justice  of  the  peace,  or,  in 
the  case  of  a  person  who  is  out  of  the  United  Kingdom,  before  a  magis- 
trate, or  justice  of  the  peace,  or  other  person  qualified  to  administer 
oaths  in  the  country  where  he  resides  (he  being  certified  to  be  a 
magistrate,  or  justice  of  the  peace,  or  qualified  as  aforesaid,  by  a 
British  minister  or  British  consul,  or  by  a  nota,ry  public)"  (h).  Rule  60 

(e)  S.  26  (6).  (/)   E.  328. 

(g)  The  chairman  has  prima  facie  authority  to  decide  all  incidental  questions 
requiring  immediate  decision,  and  his  decision  as  entered  on  the  minutes  is  prima  facie 
correct;  In  re  Indian  Zoedone  Co.,  (1884)  53  L.  J.  Ch.  468;  26  Ch.  D.  70. 

{h)  Where  an  affidavit  or  proof  in  bankruptcy  is  sworn  abroad  before  a  British 
consul  or  vice-consul  a  notarial  certificate  in  verification  of  the  signature  and  qualifica- 
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of  the  Bankruptcy  Eules  then  provides,  that  "  the  court  shall  take 
judicial  notice  of  the  seal  or  signature  of  any  person,  authorised  by 
or  under  the  Act  to  take  affidavits,  or  to  certify  to  such  authority  "  (('). 

§  1554.  A  simple  mode  of  proving  the  records  and  proceedings  (k) 
of  the  County  Courts  (I)  is  provided  by  the  County  Courts  Act, 
1888  ('m),  which,  in  section  28,  enacts,  "  that  the  registrar  of  every  court 
shall  cause  a  note  of  all  plaints  and  summonses,  and  of  all  orders, 
and  of  all  judgments  and  executions,  and  returns  thereto,  and  of  all 
fines,  and  of  all  other  proceedings  of  the  court,  to  be  fairly  entered 
from  time  to  time  in  a  book  belonging  to  the  court,  which  shall  be 
kept  at  the  office  of  the  court;  and  such  entries  in  the  said  book,  or  a 
copy  thereof  bearing  the  seal  of  the  court,  and  purporting  to  be  signed 
and  certified  as  a  true  copy  by  the  registrar  of  the  court,  shall  at  all 
times  be  admitted  in  all  courts  and  places  whatsoever,  as  evidence 
of  such  entries,  and  of  the  proceeding  referred  to  by  such  entry  or 
entries,  and  of  the  regularity  of  such  proceeding  {n),  without  any 
further  proof. ' '  It  has  been  held  under  this  section,  that  the  note 
entered  by  the  Registrar  of  the  County  Court  in  his  book  cannot  be 
contradicted  by  any  entry  made  by  the  judge  in  his  own  minute 
book  (o). 

§  1554a.  The  Summary  Jurisdiction  Act,  1879,  provides  for  the 
keeping  by  the  clerk  of  every  such  court  of  a  register,  and  that  extracts 
therefrom  certified  by  him  shall  be  evidence  in  any  other  court  of  sum- 
mary jurisdiction  (p). 

§  1555.  Among  the  particular  judicial  documents  the  proof  of 
which  is  facilitated  by  statute,  may  be  mentioned  the  proceedings 
of  courts-martial,  which,  by  virtue  of  the  Army  Act,  1881,  are  rendered 
admissible  in  evidence  on  their  mere  production,  if  purporting  to  he 
signed  by  the  President,  and  coming  from  the  custody  of  the  Judge 
Advocate-General,  or  of  the  officer  having  charge  of  them ;  and  which 
may  also  be  proved  by  copies  purporting  to  be  certified  by  such 
judge-advocate,  or  his  deputy,  or  by  such  other  officer  as  aforesaid  (g), 

tion  of  the  consul  or  vice-consul  is  not  required  .  Re  Magee,  (1885)  15  Q.  B.  D.  332; 
54  L.  J.  Q.  B.  394. 

(t)  See  further  as  to  the  proof  and .  admissibility  of  particular  proceedings  m 
bankruptcy,  post  §§  1747,  et  seq. 

(k)  See  post,  §  1586  A. 

(!)  As  to  the  mode  of  proving  Civil  Bill  decrees  in  Ireland,  see  and  compare 
14  &  15  V.  c.  57,  SB.  10,  97,  114;  27  &  28  V.  c.  99,  s.  67,  cited  post,  §  1572;-  Alcorn 
V.  Larkin,  (1842)  Arm.  M.  &  0.  367 ;  and  Donagh  v.  Bergin,  (1842)  id.  284. 

(m)  51  &  62  V.  c.  43. 

(n)  As,  for  instance,  the  regularity  of  the  appointment  of  a  deputy  judge,  R.  v. 
Roberts,  (1878)  14  Cox  C.  C.  101. 

(o)  Dews  V.  Ryle,  (1851)  2  L.  M.  &  P.  544;  20  L.  J.  C.  P.  264;  87  E.  B.  718. 

(p)  See  42  &  43  V.  c.  49,  ss.  22,  31  (6). 

(5)  44  &  45  V.  0.  68,  s.  165. 
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Again,  all  summary  convictions  for  ofiences  against  the  Factory  and 
Workshop  Act,  1901  (r),  may  be  proved  by  copies  certified  under  the 
hand  of  the  clerk  of  the  peace.  Under  the  Customs  Consolidation 
Act,  1876,  "  Condemnation  by  any  justice  under  the  customs  laws, 
may  be  proved  in  any  court  of  justice,  or  before  any  competent 
tribunal,  by  the  production  of  a  certificate  of  such  condemnation, 
purporting  to  be  signed  by  such  justice,  or  an  examined  copy  of  the 
record  of  such  condemnation  certified  by  the  clerk  to  such  justice  "  (s). 

§  1556.  ITie  modes  of  authenticating  the  records  and  judicial 
proceedings  of  foreign  and  colonial  courts,  including  those  of  the 
Channel  Islands,  India,  and  all  other  possessions  of  the  British  Crown, 
except  Scotland  (<),  are  now  regulated  by  Lord  Brougham's  Evidence 
Act  of  1851  (w),  which  in  section  7  enacts,  that  all  judgments,  decrees, 
orders,  and  other  judicial  proceedings  of  any  court  of  justice  in  any 
foreign  State,  or  in  any  British  Colony,  and  all  affidavits,  pleadings, 
and  other  legal  documents,  filed  or  deposited  in  any  such  court,  may 
be  proved  either  by  examined  copies,  or  by  copies  authenticated  as 
follows :  that  is  to  say,  they  must  purport  either  to  be  sealed  with 
the  seal  of  the  court  to  which  the  originals  belong ;  or  if  there  be  no 
seal,  to  be  signed  by  one  of  the  judges  of  such  court,  who  must  also 
certify  to  the  fact  of  there  being  no  seal.  When  these  provisions  are 
complied  with,  no  evidence  is  required  either  to  authenticate  the  seal, 
signature,  or  certificate  attached  to  the  copy,  or  to  prove  the  official 
character  of  the  judge.  If  the  foreign  document,  sought  to  be  proved 
by  a  copy,  does  not  fall  within  the  language  of  the  section  just  cited, 
evidence  must  be  given  that  it  is  a  public  writing  deposited  in  some 
registry  or  place,  whence,  by  the  law  or  the  established  usage  of  the 
country,  it  cannot  be  removed  (v),  and  the  copy  must  then  be  shown 
to  have  been  duly  examined. 

§  1557.  Besides  the  section  just  referred  to.  Lord  Brougham's 
Act  (x)  contains  several  clauses  which  greatly  facilitate  the  proof  of 
English  documents  in  Ireland,  of  Irish  documents  in  England,  and 
of  English  and  Irish  documents  in  the  Colonies.  Thus,  section  9 
enacts,  that  "  every  document,  which,  by  any  law  now  in  force  or 
hereafter  to  be  in  force,  is,  or  shall  be,  admissible  in  evidence  of  any 
particular  in  any  court  of  justice  in  England  or  Wales,  without  proof 
of  the  seal,   or  stamp,   or  signature,   authenticating  the  same,  or  of 

(r)  1  Ed.  7,  c.  22,  s.  147  (4). 
is)  39  &  40  V.  c.  36,  s.  263. 
(t)  14  &  15  V.  c.  99,  ss.  18,  19. 
(u)  14  &  15  v.  c.  99,  s.  7,  cited  ante,  §  10. 

(v)  Alivon  V.  Furnival,  (1834)  1  C.  M.  &  E.  277,  291,  292;  3  L.  J.  Ex.  241;  40 
E.  E.  561 ;  Furnell  v.  Stackpoole,  (1831)  Milw.  283—286. 
(x)  14  &  15  V.  c.  99. 
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the  judicial  or  official  character  of  the  person  appearing  t-o  have  signed 
the  same,  shall  be  admitted  in  evidence  to  the  same  extent  and  for 
the  same  purposes  in  any  court  of  justice  in  Ireland,  or  before  any 
person  having  in  Ireland,  by  law  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence,  without  proof  of  the  seal, 
or  stamp,  or  signature,  authenticating  the  same,  or  of  the  judicial  or 
ofiBcial  character  of  the  person  appearing  to  have  signed  the  same." 
Section  10  enacts,  that  "  every  document,  which,  by  any  law  now  in 
force  or  hereafter  to  be  in  force,  is,  or  shall  be,  admissible  in  evidenre 
of  any  particular  in  any  court  of  justice  in  Ireland,  without  proof  of 
the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same,  shall  be  admitted  in  evidence  to  the  same  extent  and  for 
the  same  purposes  in  any  court  of  justice  in  England  or  Wales,  or 
before  any  person  having  in  England  or  Wales,  by  law  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine  evidence,  without 
proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the  person  appearing  to  have 
signed  the  same."  Section  11  (y)  enacts,  that  "every  document, 
which,  by  any  law  now  in  force  or  herea,fter  to  be  in  force,  is,  or  shall 
be,  admissible  in  evidence  of  any  particular  in  any  court  of  justice 
in  England  or  Wales  or  Ireland,  without  proof  of  the  seal,  or  stamp, 
or  signature,  authenticating  the  same,  or  of  the  judicial  or  official 
character  of  the  person  appearing  to  have  signed  the  same,  shall  bo 
admitted  in  evidence  to  the  same  extent  and  for  the  same  purposes 
in  any  court  of  justice  of  any  of  the  British  Colonies,  oj-  before  any 
person  having  in  any  of  such  colonies,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same." 

§  1558.  In  conformity  with  section  10  it  has  been  held,  that  au 
affidavit  purporting  to  be  sworn  before  a  Master  Extraordinary  of  the 
old  Court  of  Chancery  in  Ireland,  was  admissible  in  evidence  in  this 
country,  without  proof  of  the  signature  or  official  character  of  such 
master  (a). 

§  1559.  Several  clauses  are  inserted  in  the  Bankrupt-oy  (Scot- 
land) Act,  1913  (a),  to  facilitate  the  proof,  and  to  regulate  the  effect, 
of  certain  proceedings  under  that  statute,  which  may  be  tendered 
in  evidence  before  English  or  Irish  tribunals.  One  very  important 
section,  relative  to  the  mode  of  proving  orders  and  decrees  made  under 

iy)  S.  11  is  repealed  as  to  British  India,  38  &  39  V.  c.  66. 

(z)  In  re  Mahon's  Trust,  (1852)  9  Hare,  459;  22  L.  J.  Ch.  75. 

(a)  3  &  4  G.  5,  c.  20. 
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the  Scotch  Bankruptcy  Law,  has  been  cited  in  an  earlier  chapter  of 
this  work  (&),  and  two  more  remain  to  be  noticed.  Section  137  enacts, 
that  the  deliverance  pronounced  by  the  Lord  Ordinary  or  the  Sheriff, 
' '  discharging  the  bankrupt  of  all  debts  and  obligations  contracted  by 
him,  or  for  which  he  was  liable  at  the  date  of  the  sequestration," 
"  shall  operate  as  a  complete  discharge  and  acquittance  to  the  bank- 
rupt in  terms  thereof,  and  shall  receive  effect  within  Great  Britain 
and  Ireland  and  throughout  his  Majesty's  other  dominions."  Thou 
section  70  enacts,  that  the  act  and  warrant  (c),  which  is  granted  by 
the  Sheriff  in  confirmation  of  the  trustee  of  a  sequestrated  estate,  and 
which  vests  in  the  trustee  the  whole  property  of  the  debtor  (d),  "  shall 
be  an  effectual  title  to  the  trustee  to  perform  the  duties  hereby  im- 
posed on  him,  and  shall  be  evidence  of  his  right  and  title  to  the 
sequestrated  estate  for  the  purposes  of  this  Act;  and  a  copy  of  sucli 
act  and  warrant  in  favour  of  the  trustee,  purporting  to  be  certified 
by  the  Sheriff  Clerk,  and  to  be  authenticated  by  one  of  the  judges  of 
the  Court  of  Session,  shall  be  received  in  all  courts  and  places  within 
England,  Ireland,  and  his  Majesty's  other  dominions,  as  prima  facie 
evidence  of  the  title  of  the  trustee,  without  proof  of  the  authenticity 
of  tlie  signatures  or  of  the  official  character  of  the  persons  signing,  and 
shall  entitle  the  trustee  to  recover  any  property  belonging  or  debt  due 
to  the  bankrupt,  and  to  maintain  actions  in  the  same  way  as  the 
bankrupt  might  have  done  if  his  estate  had  not  been  sequestrated." 

§  1560.  The  Legislature  has  interposed  a  special  mode  of  proving 
some  particular  documents,  when  tendered  in  evidence  as  coming 
either  from  abroad,  or  from  some  place  out  of  the  jurisdiction  of  the 
court.  For  instance,  the  Extradition  Act,  1870  (e),  contains  an  express 
enactment,  in  section  14,  that  "  Depositions  or  statements  on  oath, 
taken  in  a  foreign  state,  and  copies  of  such  original  depositions  or 
statements,  and  foreign  certificates  of  or  judicial  documents  stating 
the   fact  of  conviction,    may,    if  duly   authenticated,    be   received  in 


(b)  S.  170  of  the  Act,  cited  ante,  §  13 

(c)  The  form  of  the  Act  and  Warrant  is  given  in  Sch.  D.  of  the  Statute,  and  is 
as  follows  : — 

"Act  and  Warrant  on  Confirmation  of  the  Trustee. 

[Place  and  date.] 
''  The  Sheriff  of  the  county  of  [insert  county]  has  confirmed  and  hereby  confirms 
A.  B.  [name  and  designation],  trustee  on  the  sequestrated  estate  of  C.  D.  [name  and 
designation]  ;  and  the  whole  of  the  estates  and  effects,  heritable  and  moveable,  and 
real  and  personal,  wherever  situated  of  the  said  C.  D.,  are  transferred  and  belong 
to  A.  B.  as  trustee  for  behoof  of  the  creditors  of  the  said  C.  D.  in  terms  of  the  Bank- 
ruptcy (Scotland)  Act,  1913;  and  the  said  A.  B.  has,  as  trustee  aforesaid,  in  terms 
of  the  said  Act,  full  right  and  power  to  sue  for  and  recover  all  estates,  effects,  debts, 
and  money  belonging  or  due  to  the  said  C.  D. 

(Signed)  C.  D.,  Sheriff  Clerk." 

(d)  S.  97. 

(e)  33  &  34  V.  c.  52. 
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DEPOSITIONS  UNDER  TREATIES  OF  EXTRADITION.   [§§  1560 — 1562. 

evidence  in  proceedings  under  this  Act."  Section  15  then  further 
enacts,  that  "  Foreign  warrants  and  depositions  or  statements  on  oath, 
and  copies  thereof,  and  certificates  of  or  judicial  documents  stating 
the  fact  of  a  conviction,  shall  be  deemed  duly  authenticated  for  the 
purposes  of  this  Act,  if  authenticated  in  manner  provided  for  the  time 
being  by  law,  or  authenticated  as  follows;  — 

"  (1).  If  the  warrant  purports  to  be  signed  by  a  judge,  magistrate, 
or  officer  of  the  foreign  state  where  the  same  was  issued ; 

(2).  If  the  depositions,  or  statements,  or  the  copies  thereof, 
purport  to  be  certified  under  the  hand  of  a  judge,  magistrate,  or  officer 
of  the  foreign  state  where  the  same  were  taken,  to  be  the  original 
depositions  or  statements,  or  to  be  true  copies  thereof,  as  th§  case 
may  require ;  and 

(3).  If  the  certificate  of  or  judicial  document  stating  the  fact  of 
conviction  purports  to  be  certified  by  a  judge,  magistrate,  or  officer 
of  the  foreign  state  where  the  conviction  took  place ;  and  if  in  every 
case  the  warrants,  depositions,  statements,  copies,  certificates,  and 
judicial  documents  (as  the  case  may  be)  are  authenticated  by  the 
oath  of  some  witness,  or  by  being  sealed  with  the  official  seal  of  the 
minister  of  justice,  or  some  other  minister  of  state ;  and  all  courts  of 
justice,  justices,  and  magistrates  shall  take  judicial  notice  of  such 
official  seal,  and  shall  admit  the  documents  so  authenticated  by  it  to 
be  received  in  evidence  without  further  proof  "  (/). 

§  1561.  When  depositions  have  been  duly  authenticated  under  the 
Act  just  cited,  no  objection,  as  it  would  seem,  can  be  urged  against 
their  admissibility,  on  the  ground  that  they  were  not  taken  in  the 
presence  of  the  accused  or  in  relation  to  the  particular  charge  (g). 
All  the  above  provisions  relating  to  depositions  extend  to  affirmations 
taken  in  a  foreign  State,  and  to  copies  of  such  affirmations  (h). 

§  1562.  Again,  the  Fugitive  Offenders  Act,  1881,  which  author- 
ises the  apprehension,  committal,  and  return,  of  certain  offenders, 
who  have  escaped  from  one  part  of  his  Majesty's  dominions  into 
another,  enacts,  that  "  depositions,  whether  taken  in  the  absence  of 
the  fugitive,  or  otherwise,  and  copies  thereof,  and  official  certificates 
of,  or  judicial  documents  stating  facts,  may,  if  duly  authenticated,  be 
received  in  evidence  in  proceedings  under  that  Act"  (/),  that  is,  in  all 
proceedings  before  the  committing  magistrate.  The  statute  then  gives 
minute  directions  as  to  what  shall  constitute  due  authentication  of 
these  several  documents  (fc),  and  adds  a  proviso,  that  nothing  in  the 

(/)    See  R.  v.  Ganz,  (1882)  51  L.  J.  Q.  B.  419;  9  Q.  B.  D.  93. 
(g)  In  re  Gounhaye,  (1873)  L.  E.  8  Q.  B.  410;  42  L.  J.  Q.  B.  217. 
(h)  36  &  37  V.  c.  60,  s.  4. 
(t)   44  &  45  V.  c.  69,  s.  29. 
(k)  Id. 
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Act  shall  authorise  the  reception  of  any  of  them  in  evidence  "  against 
a  person  upon  his  trial  for  an  ofiEence  "  (I).  The  Acts  of  11  &  12  V., 
c.  42  and  43, — which  contain  provisions  for  apprehending  offenders 
who  escape  from  one  part  of  the  United  Kingdom  to  another,  or 
from  one  county  or  place  in  England  to  another,  and  which  empower 
any  magistrate  of  the  place  to  which  an  offender  is  supposed  to  have 
escaped  to  back  the  warrant  for  his  apprehension, — appear  to  rendi'>r 
it  necessary,  as  a  preliminary  step  towards  giving  such  magistrate 
jurisdiction,  that  proof  shcfiild  be  made  on  oath  of  the  handwriting 
of  the  justice  issuing  such  warrant  (m). 

§  ^1563.  Again,  depositions  taken  under  a  writ  of  mandamus  from 
the  King's  Bench  Division  in  any  place  belonging  to  his  Majesty  out 
of  the  United  Kingdom,  respecting  offences  against  the  Acts  for  the 
abolition  of  the  slave  trade,  may  be  read  as  evidence  in  that  Division, 
on  the  trial  of  any  indictment  or  information  for  these  crimes,  if 
they  have  been  duly  taken,  and  have  also  been  returned  to  that  Divi- 
sion, closed  up  and  under  the  seal  of  two  of  the  judges  of  the  foreign 
court  (n). 

§  1564.  With  the  view,  as  it  would  seem,  of  facilitating  the  proof 
of  crimes  committed  either  at  sea  or  abroad,  a  clause  has  been  inserted 
in  the  Merchant  Shipping  Act,  1894  (o).  The  object  of  the  enactment 
is  to  render  such  depositions  as  may  have  been  taken  abroad  admis- 
sible in  evidence,  when  the  witness  is  not  within  the  jurisdiction  of 
the  court  where  the  trial  is  t-o  take  place.  The  language  employed 
is  as  follows: — "  (1)  Whenever  in  the  course  of  any  legal  proceedings 
instituted  in  any  part  of  his  Majesty's  dominions  before  any  judge  or 
magistrate,  or  before  any  person  authorised  by  law  or  by  consent  of 
parties  to  receive  evidence,  the  testimony  of  any  witness  is  required 
in  relation  to  the  subject-matter  of  such  proceeding,  then,  upon  due 
proof  (p),  if  the  proceeding  is  instituted  in  the  United  Kingdom,  that 
the  witness  cannot  be  found  in  that  kingdom,  or  if  in  any  British 
possession,  that  he  cannot  be  found  in  that  possession,  any  deposition 
that  the  witness  may  have  previously  made  on  oath  in  relation  to  the 
same  subject-matter  before  any  justice  or  magistrate  in  his  Majesty's 
dominions,  or  any  British  consular  officer  elsewhere,  shall  be  admis- 

(l)   Id. 

(m)  See  as.  11—15  of  11  &  12  V.  c.  42;  and  s.  3  of  11  &  12  V.  c.  43. 

(n)  6  &  7  V.  c.  98,  s.  4;  13  G.  3,  c.  63,  s.  40,  has  been  repealed  by  5  &  6  G.  5, 
c.  61,  so  far  as  India  is  concerned ;  ante,  §§  500 — 605,  As  to  how  far  it  is  necessary  to 
prove  that  they  have  been  duly  taken  and  returned,  see  R.  v.  Douglas,  (1846)  13  Q-  B. 
42;  16  L.  J.  Q.  B.  417. 

(o)  57  &  58  v.  c.  60,  t,.  691.  As  to  the  proof,  admissibility,  and  effect  of  deposi- 
tions taken  in  French  ports  with  respect  to  offences  under  the  Sea  Fisheries  Act,  1868, 
eee  31  &  32  V.  c.  45,  s.  61,  &  Sched.  1,  Art.  28 ;  46  &  47  V.  c.  22,  s.  30,  2  (d). 

(p)  See  R.  V.  Conning,  (1868)  11  Cox  C.  C.  134;  R.  v.  Anderson,  (1868)  id.  154, 
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CONSULS  CLOTHED   WITH  NOTARIAL  POWERS.       [§§    1564 — 1567. 

sible  in  evidence  provided  that,  (a)  if  the  deposition  was  made  in  the 
United  Kingdom,  it  shall  not  be  admissible  in  any  proceeding  instituted 
in  the  United  Kingdom :  and  (b)  if  the  deposition  was  made  in  any 
British  possession,  it  shall  not  be  admissible  in  any  proceeding 
instituted  in  that  British  possession :  and  (c)  if  the  proceeding  is 
criminal,  it  shall  not  be  admissible  unless  it  was  made  in  the  presence 
of  the  person  accused :  (2)  A  deposition  so  made  shall  be  authenticated 
by  the  signature  of  the  judge,  magistrate,  or  consular  officer,  before 
whom  it  is  made;  and  the  judge,  magistrate,  or  consular  officer  shall 
certify,  if  the  fact  is  so,  that  the  accused  was  present  at  the  taking 
thereof ;  (3)  It  shall  not  be  necessary  in  any  case  to  prove  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  any  such  de- 
position :  and  in  any  criminal  proceeding  a  certificate  under  this  section 
shall,  unless  the  contrary  is  proved,  be  sufficient  evidence  of  the 
accused  having  been  present  in  manner  thereby  certified  (g) ;  (4) 
Nothing  herein  contained  shall  affect  any  case  in  which  depositions 
taken  in  any  proceeding  are  rendered  admissible  in  evidence  by  any 
Act  of  Parliament,  or  by  any  Act  or  ordinance  of  the  Legislature  of 
any  colony,  so  far  as  regards  that  colony,  or  interfere  with  the  power 
of  any  colonial  Legislature  to  make  those  depositions  admissible  in 
evidence,  or  to  interfere  with  the  practice  of  any  court  in  whicn 
depositions  not  authenticated  as  hereinbefore  mentioned  are 
admissible." 

§  1566.  Order  XXXVIII.,  R.  6,  after  regulating  the  mode  of  swear- 
ing and  taking  examinations,  affidavits,  and  other  documents  (r), 
whether  m  his  Majesty's  foreign  dominions,  or  in  any  foreign  parts, 
goes  on  to  provide  that  the  seal  or  signature  of  the  court,  judge, 
notary,  consul,  or  other  person,  attached  (s)  to  such  documents,  shall 
be  judicially  noticed  (i). 

§  1567.  The  Commissioners  for  Oaths  Act,  1889  (m),  enacts  («)  that 
"  Every  British  ambassador,   envoy,   minister,  charge  d'affaires,   and 

(g)  See  R.  v.  Stewart,  (1876)  13  Cox  C.  C.  296. 

(r)  Under  these  general  words,  a  power  of  attorney  executed  in  the  British 
Honduras  in  the  presence  of  a  notary-public,  has  been  proved  in  a  Court  of  Equity 
by  the  production  of  the  notary's  certificate  under  his  hand  and  official  seal.  Arm- 
strong V.  Stockham,  (1855)  24  L.  J.  Ch.  176;  101  E.  E.  861.  See,  also,  Hayward  v. 
Stephens,  (1867)  36  L.  J.  Ch.  135. 

(s)  In  Haggitt  v.  Ineff,  (1854)  24  L.  J.  Ch.  120;  5  De  Gex,  M.  &  G.  910;  104 
E.  E.  343;  the  Court  received  an  affidavit,  which  was  sworn  in  the  United  States, 
before,  and  attested  by,  a  notary-public,  and  to  which  was  appended  a  certificate  nf 
the  British  consul  at  New  York,  stating  that  the  notary  held  that  office,  and  that  lus 
signature  was  entitled  to  credit.  See,  also.  Savage  v.  Hutchinson,  (1855)  24  L.  J.  Ch. 
232;  Levitt  v.  Levitt,  (1865)  2  H.  &  M.  626;  144  E.  E.  280;  and  Lyle  v.  Ellwood, 
(1872)  L.  E.  15  Bq.  67;  42  L.  J.  Ch.  80.  But  see  In  rtl  Earl's  Trusts,  (1858)  4  K 
&  J.  300;  116  E.  R.  334. 

it)  See,  also,  5  &  6  G.  5,  c.  59,  s.  140. 
(«)  52  V.  c.  10.  M  S.  6. 
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secretary  of  embassy  or  legation  exercising  his  functions  in  any 
foreign  country,  and  every  British  consul-general,  consul,  vice-consul, 
acting  consul,  pro-consul,  and  consular  agent  exercising  his  functions 
in  any  foreign  place  may,  in  that  country  or  place,  administer  any 
oath  and  take  any  affidavit,  and  also  do  any  notarial  act  which  any 
notary  public  can  do  within  the  United  Kingdom ;  and  every  oath, 
affidavit  and  notarial  act  administered,  sworn,  or  done  by  or  before 
any  such  person  shall  be  as  effectual  as  if  duly  administered,  sworn 
or  done  by  or  before  any  lawful  authority  in  any  part  of  the  United 
Kingdom  "  (aj). 

§  1569.  As  the  object  of  all  these  statutes  was  not  to  abrogate 
the  old  law,  but  to  facilitate  the  administration  of  oaths  abroad,  the 
courts  have  determined,  that  a  strict  compliance  with  them  is  not 
always  necessary,  but  that  it  will  suffice  if  an  affidavit  taken  abroad 
can  be  proved  to  have  been  sworn  before  some  functionary,  who  was 
able  to  administer  an  oath  in  his  own  country  (y). 

§  1570.  Before  any  document,  whether  an  original  or  a  copy,  can 
be  received  in  evidence  of  a  judicial  proceeding,  it  must  in  general 
appear  that  the  record  or  entry  of  such  proceeding  has  been  finally 
completed.  For  instance,  in  order  to  prove  the  finding  of  an  indict- 
ment, either  at  the  Assizes  or  Sessions,  it  will  not  be  sufficient  to 
produce  the  indictment  itself  indorsed,  a  true  bill,  or  the  minute- 
book  of  the  clerk  of  the  peace,  or  other  officer  of  the  court,  in  which 
that  fact  is  entered;  but  the  record  must  be  formally  drawn 
up,  and  proved  in  the  regular  way  (z).  So  a  judgment,  whether  inter- 
locutory or  final,  of  any  Division  of  the  High  Court,  cannot  be  proved 
by  producing  the  minutes,  from  which  it  is  to  be  made  up,  for, 
until  it  is  actually  made  up,  the  judgment  is  no  record  (a).  So,  a 
verdict  cannot,  in  general,  be  proved  by  putting  in  the  Nisi  Prius 
record  with  the  postea  indorsed,  but  a  copy  of  the  judgment  ren- 
dered upon  it  must  be  produced ;  for  it  may  be  that  the  judgment 
was  arrested,  or  that  a  new  trial  was  granted  (b).     If  the  record  itself 

(x)  See  In  re  Lambert,  (1866)  L.  E.  1  P.  &  D.  138 ;  35  L.  J.  P.  &  M.  64;  over- 
ruling In  re  Barnard,  (1862)  2  Sw.  &  Tr.  489;  31  L.  J.  P.  &  M.  89. 

(y)  Kevan  v.  Crawford,  (1876)  45  L.  J.  Ch.  658;  In  the  goods  of  Fawcus,  (1884) 
9  P.  D.  241 ;  54  L.  J.  P.  47  ;  Brittlebank  v.  Smith,  (1884)  50  L.  T.  491. 

(z)  R.  V.  Smith,  (1828)  8  B.  &  C.  341 ;  6  L.  J.  (O.S.)  M.  C.  99;  Porter  v.  Coover, 
(1884)  6  C.  &  P.  854;  3  L.  J.  Ex.  830;  Cooke  v.  Maxwell,  (1817)  2  Stark.  183;  19 
E.  E.  700;  R.  v.  Thring ,  (1832)  5  C.  &  P.  507. 

(a)  Godefroy  v.  Jay,  (1827)  3  C.  &  P.  192;  6  L.  J.  (O.S.)  C.  P.  62;  R.  v.  Bellamy, 
(1824)  Ey.  &  M.  171 ;  Lee  v.  Meecock,  (1805)  5  Esp.  177 ;  R.  v.  Birch,  (1842)  3  Q.  B 
431;  Ayrey  v.  Davenport,  (1807)  2  N.  E.  474;  R.  v.  Robinson,  (1839)  1  Cr.  &  D-, 
C.  C.  329.     See  Fisher  v.  Budding,  (1841)  9  Dowl.  872;  10  L.  J.  C.  P.  325. 

(b)  B.  N.  P.  234;  Pitton  v.  Walter,  (1718)  1  Str.  162;  Lee  v.  Gansel,  (1774) 
1  Cowp.  8;  Fitch  v.  Smallbrook,  (1661)  T.  Eay.  32;  Fisher  v.  Kitchingham,  (1742) 
Willea,  367;  Gillespie  v.  Gumming,  (1841)  Long.  &  T.  181;  Jameson  v.  Leitch,  (1842) 
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MINUTES   OF  JUDGMENT,    WHEN   ADMISSIBLE.       [§§    1570 — 1572. 

be  produced  from  the  proper  custody,  it  seems  that  no  objection  can 
be  taken  to  it,  on  the  ground  that  it  has  not  yet  been  filed  (c). 

§  1571.  In  stating  that  the  formal  record  must  generally  be 
proved,  it  is  not  meant,  as  has  sometimes  been  imagined  (d),  that 
the  record^  must  be  enrolled  at  full  length  on  parchment.  It  is  true 
that  in  the  superior  courts  this  practice  has  long  been  established, 
but  in  several  other  courts  a  more  simple  method  of  making  up 
records,  and  entering  proceedings,  prevails.  Thus,  in  the  House 
of  Lords  itself,  the  minutes  of  a  judgment  on  the  Journals  constitute 
the  judgment  itself,  and  a  judgment  of  that  House  may,  consequently, 
be  proved,  either  by  an  examined  copy  of  the  minute  (e),  or  by  pro- 
ducing a  copy  of  the  Journal  in  which  it  is  entered,  purporting  to 
be  printed  by  the  authorised  printer  (/).  So,  the  orders  of  Quarter 
Sessions  respecting  the  removal  of  paupers  may  be  proved  by  the 
paper  book,  in  which  the  proceedings  of  the  court  have  been  entered 
by  the  clerk  of  the  peace,  or  by  a  copy  of  it,  provided  the  minutes 
sufficiently  disclose  the  jurisdiction  of  the  court,  and  it  be  shown 
that,  in  practice,  no  other  record  of  a  more  formal  character  is 
kept  (g).  If,  however,  this  last  fact  be  not  proved,  or  if  the  juris- 
diction of  the  court  do  not  appear  in  the  minutes,  as,  for  instance, 
if  the  caption  be  omitted,  neither  the  book  nor  the  copy  can 
be  received  (h). 

§  1572.  Again,  in  all  proceedings  civil  or  criminal  before  the 
Civil  Bill  Courts  in  Ireland,  the  entry  in  the  clerk  of  the  peace's 
book  of  a  decree  or  dismiss,  is  rendered  by  statute  conclusive  evidence 
of  such  a  judgment  having  been  pronounced,  and  it  is  unnecessary 
to  produce  the  decree  or  dismiss  signed  by  the  chairman  (i).  Again, 
the  proceedings  of  the  ecclesiastical  courts  may  be  proved  by  the 
minute  books  in  which  they  are  entered,  or  by  copies  of  such  books, 
if  it  be  shown  that  in  practice  they  are  never  reduced  into  a  more 
formal  shape  (fe);  and  the  same  rule  will  prevail  with  respect  to  the 

Milw.  688,  689;  Holt  v.  Miers,  (1839)  9  C.  &  P.  196.  This  rule  seems  to  have  been 
relaxed  in  two  N.  P.  cases,  Foster  v.  Compton,  (1818)  2  Stark.  864;  and  Garland  v. 
Scoones,  (1798)  2  Esp.  648.  Sed  qu.  See  post,  §  1573,  as  to  some  exceptions  to  the 
rule. 

(c)  B.  V.  Shaw,  (1823)  E.  &  E.  526. 

(d)  See  3  Bl.  Com.  24;  Co.  Lit.  260  a. 

(e)  Jones  v.  Randall,  (1774)  1  Cowp.  17. 
(/)   8  &  9  V.  c.  113,  s.  8,  cited  ante,  §  7. 

(g)  B.  V.  Yeoveley,  (1838)  8  A.  &  B.  806 ;  8  L.  J.  M.  C.  9.  The  orders  of  Justices 
forming  a  highway  district,  are  provable  by  copies  certified  by  the  clerk  of  the  peace, 
27  &  28  V.  c.  101,  s.  12. 

(h)  R.  V.  Ward,  (1834)  6  C.  &  P.  366,  explained  in  B.  v.  Yeoveley,  supra;  Giles 
.  V.  Siney,  (1864)  11  L.  T.  310. 

(i)   27  &  28  V.  c.  99,  e.  57. 

(fc)  Houliston  v.  Smyth,  (1825)  2  G.  &  P.  25;  8  L.  J.  C.  P.  100;  28  E.  E.  609; 
R.  V.  Hains,  (1695)  Comb.  337. 
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orders  of  the  Metropolitan  Police  Magistrates  (I),  and  to  the  judgments 
and  other  proceedings  of  oourts-baron  (m),  sheriff's  courts  (n), 
mayor's  courts  (o),  and  other  courts  of  inferior  jurisdiction  (p). 
Indeed,  with  respect  to  such  courts  of  inferior  jurisdiction  as  are  not 
courts  of  record,  it  seems  that  their  judgments  may  be  proved  by 
the  officer  of  the  court,  or  any  other  competent  person,  if  it  appear 
that,  in  fact,  no  entry  of  them  has  been  made  in  any  official  book  (g). 
Thus,  where  a  railway  Act,  after  empowering  owners  of  lands  to 
claim  compensation  from  the  company,  the  amount  in  case  of  dispute 
to  be  settled  by  a  sheriff's  jury,  directed  that  the  verdicts  and  judg- 
ments thereon  should  be.  deposited  with  the  clerk  of  the  peace  for 
the  county  among  the  records,  and  should  be  deemed  records,  the 
Court  held  that,  on  proof  of  non-compliance  with  this  direction,  parol 
evidence  of  such  a  verdict,  and  of  the  grounds  on  which  it  proceeded, 
might  be  given,  and  the  under-sheriff  was  called  for  this  purpose  (r). 

§  1573.  The  rule  requiring  the  record  or  judicial  entry  to  be 
formally  completed,  before  either  the  original  or  a  copy  can  be 
admitted  in  evidence,  is  subject,  as  it  would  seem,  to  three  exceptions. 
First,  when  the  object  is  to  show  to  any  particular  court,  that  some 
trial  has  been  held  or  other  proceeding  has  occurred  before  the  same 
court  while  sitting  under  the  same  commission,  a  minute  of  the 
former  proceeding  will  be  admitted  in  lieu  of  the  record,  because, 
in  this  case,  the  formal  record  cannot  be  presumed  to  have  been 
made  up  (s).  Secondly,  the  same  course  will  be  allowed,  where, 
in  consequence  of  some  ulterior  proceedings  in  a  cause  having  been 
taken,  the  record  cannot,  at  the  time  when  the  evidence  is  required, 
have  been  regularly  completed.  The  case  of  R.  v.  Browne  (<)  will 
illustrate  this  exception.  That  was  an  indictment  for  perjury  on  a 
trial  at  Nisi  Prius,  and  in  order  to  prove  the  trial,  the  Nisi  Prius 
record  was  tendered.  No  postea  was  indorsed  upon  it,  but  merely 
a  minute  of  the  verdict  in  the  handwriting  of  the  associate.  An 
objection  being  taken  to  this  evidence,  the  court  admitted  it,  on 
proof  by  the  associate  that  a  motion  for  a  new  trial  was  pending, 
and  that  until  that  rule   was   disposed  of,   the   postea   could  not  be 

(l)  Land.  School  Board  v.  Harvey,  (1879)  4  Q.  B.  D.  451;  48  L.  J.  M.  C.  131; 
Commissioners  of  Police  v.  Donovan,  [1903]  1  K.  B.  895 ;  72  L.  J.  K.  B.  545. 

(m)  Dawson  v.  Gregory,  (1845)  7  Q.  B.  756;  14  L.  J.  Q.  B.  286. 

(m)  Arundell  v.  White,  (1811)  14  East,  218—220. 

(o)  Fisher  v.  Lane,  (1771)  2  W.  Bl.  834. 

(p)  R.  V.  Mains,  (1695)  Comb.  387. 

(q)  Dyson  V.  Wood,  (1824)  3  B.  &  C.  449,  451. 

(r)  Maiming  v.  East  Coast  Ry.,  (1843)  12  M.  &  W  237  248  249-  13  L.  J-  Ex. 
265 ;  67  E.  E.  318. 

(s)  R.  V.  Tooke,  (1794)  25  How.  St.  Tr.  446—449;  recognised  in  R.  v  Smith, 
(1828)  8  B.  &  C.  343;  6  L.  J.  (O.S.)  M.  C.  99;  R.  v.  Robinson  (1839)  1  Cr.  &  0., 
C.  C.  329;  R.  v.  Reilly,  (1843)  Ir.  Cir.  R.  795. 

(t)  (1829)  3  C.  &  P.  572. 
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indorsed.  Perhaps,  however,  it  was  unnecessary  to  prove  this  last 
circumstance;  for,  thirdly,  where  the  object  of  the  evidence  is  merely 
to  establish  the  fact  that  a  certain  judicial  proceeding  has  taken 
place,  as,  for  instance,  that  a  trial  has  been  had,  a  verdict  given,  or 
a  writ  issued,  without  regard  to  the  facts  disputed  at  the  trial, 
found  by  the  jury,  or  mentioned  in  the  writ,  and  irrespective  of  all 
ulterior  proceedings  in  the  cause,  it  has  been  held  that  the  record 
need  not  be  formally  drawn  up  (u).  Thus,  the  postea  indorsed  on 
the  Nisi  Prius  record  will  be  sufficient  evidence  of  a  trial,  to  let  in 
the  testimony  of  a  witness  since  deceased  (v),  or,  perhaps  to  support 
an  indictment  against  a  witness  for  perjury  (a;) ;  and  where  the  fact 
that  a  writ  has  issued  is  mere  matter  of.  inducement,  that  fact 
may  be  proved  by  producing  the  writ,  though  it  has  not  been  returned, 
and  is,  consequently,  not  a  record  (y).  So,  when  a  prisoner  was 
indicted  at  the  Central  Criminal  Court  for  perjury  committed  by  him 
on  a  trial  held  at  the  same  court  some  six  months  before,  the  pro- 
duction by  the  officer  of  the  court  of  the  caption,  the  indictment  with 
the  indorsement  of  the  prisoner's  plea,  the  verdict,  the  sentence, 
and  the  minutes  of  the  trial  as  made  by  the  officer,  was  held  to  be 
sufficient  evidence  of  the  trial,  without  the  production  of  the  record, 
or  of  any  certificate  of  it,  either  under  section  13  of  14  &  15  V.  c.  99, 
or  under  section  22  of  14  &  15  V.  o.  100  (a). 

§  1574.  In  proving  records,  it  is  sometimes  a  question  of  nicety 
to  determine  how  much  of  the  proceedings  must  be  given  in  evidence  : 
and  as  the  practice  in  this  respect  differs  widely  according  to  the 
object  for  which  the  evidence  is  tendered,  it  is  difficult  to  lay  down 
any  distinct  rule.  It  may,  however,  be  stated  broadly,  that  where 
the  object  is  merely  to  prove  the  existence  of  the  record  in  question, 
that  fact  may  be  established  by  producing  the  document  alone;  but 
if  the  record  be  relied  upon  as  proof  of  certain  facts  stated  therein,  or 
adjudicated  thereby,  all  the  proceedings  which  are  necessary,  either  to 
render  valid,  or  to  explain,  the  particular  document,  must,  in  general, 
be  put  in  evidence.     For  instance,  if  a  decree  in  Chancery  is  offered, 

(«)  B.  N.  P.  234;  Pitton  v.  Walter,  (1718)  1  Str.  162;  Fisher  v.  Kitchingman , 
(1742)  WiUes,  367. 

iv)  Pitton  V.  Walter,  (1718)  1  Str.  162. 

{x  )R.  v.  Browne,  (1829)  3  C.  &  P.  572  r  R.  v.  Coppard,  (1827)  Moo.  &  M.  118. 
See  R.  V.  Page,  (1798)  2  Esp.  649,  n. ;  and  R.  v.  Gordon,  (1842)  Car.  &  M.  410,  in 
■which  case  it  was  held  by  Ld.  Denman,  that  an  allegation  in  an  indictment  for  per- 
jury that  judgment  was  "  entered  up  "  in  an  action,  was  proved  by  producing  from 
the  judgment  of&ce  the  book  in  which  the  inscription  was  entered.  But  see  R.  v. 
Thring,  (1832)  5  C.  &  P.  507;  and  R.  v.  Robinson,  (1839)  1  Cr.  &  D.,  C.  C.  329,  where 
it  was  held  that,  on  an  indictment  for  perjury  in  a  prosecution,  the  record  of  the 
former  trial  must  be  made  up. 

(y)  B.  N.  P.  234. 

(z)  R.  V.  Newman,  (1852)  2  Den.  C.  C.  390;  21  L.  J.  M.  C.  75.  See  post, 
§§  1612,  1613.  S.  22  of  14  &  15  V.  c.  100  has  been  repealed  by  the  Perjury  Act, 
1911  (1  &  2  G.  5,  c.  6). 

1069 


§§    1574,    1575.]       JUDGMENTS  OF  ECCLESIASTICAL  COUETa. 

merely  to  prove  that  it  was  in  fact  made,  here,  as  in  the  case  of 
verdicts  (a),  no  proof  of  any  other  proceeding  is  required  (b) ;  but  if 
a  party  intends  to  avail  himself  of  a  decree,  as  an  adjudication  upon 
the  subject-matter,  and  not  merely  to  prove  collaterally  that  the 
decree  was  made,  he  must  generally  prove,  not  only  the  decree,  but 
the  pleadings  upon  which  it  was  founded;  because,  without  such 
proof,  it  may  be  impossible  to  understand  the  decree,  or  to  ascertain 
with  certainty  what  disputed  questions  have  been  decided  by  it  (c). 
Where  the  pleadings  are  fully  recited  in  the  decree,  this  reasoning  doea 
not  apply;  and,  consequently,  it  has  more  than  once  been  held  that, 
in  that  case,  the  production  of  the  decree  alone  will  be  sufficient  [d). 
On  one  occasion  it  was  strenuously  contended,  that  the  depositions 
referred  to  in  a  decree  must  also  be  read  as  part  of  the  record;  but 
the  court  ruled  otherwise,  observing,  that  it  is  from  the  pleadings 
only  that  the  questions  in  dispute  are  collected,  and  that  the  sole 
object  of  referring  to  the  depositions,  is  to  bring  the  same  facts  before 
a  court  of  appeal,  if  necessary  (e). 

§  1575.  Again,  a  judgment  of  the  Ecclesiastical  Court  cannot  be 
made  evidence  without  producing  the  libel  and  answer  and  the  defen- 
sive allegations  (/);  and  on  the  same  principle,  if  an  appeal  from  such 
judgment  has  been  heard,  the  decree  of  the  court  of  appeal  cannot 
be  admitted,  without  proving  that  court  to  have  been  duly  in  posses- 
sion of  the  suit,  by  producing  the  process  of  appeal,  that  is,  the 
transcript  of  the  proceedings  sent  from  the  court  below  (g).  The 
same  rules  apply  to  sentences  in  the  ■  Admiralty  Division  of  the  High 
Court,  and  to  judgments  in  courts-baron  and  other  inferior  courts  (h). 
Whether  an  adjudication  by  the  late  Insolvent  Debtors'  Court  for 
the  discharge  of  a  prisoner,  could  be  received  as  evidence  of  his  insol- 
vency, without  putting  in  his  petition  and  schedule,  is  a  question  on 
which  the  authorities  differ  (i);  though,  on  strict  principle,  such  evi- 
dence would  seem  to  be  inadmissible. 

(a)  Ante,  §  1573. 

(b)  Jones  v.  Randall,  (1774)  1  Cowp.  18;  B.  N.  P.  235;  Blower  v.  Hollis,  (1833> 
1  Cr.  &  M.  393;  where  it  was  held,  that  an  order  for  an  attachment  for  not  paying 
coata  of  an  equity  auit,  was  alone  prima  facie  evidence  that  a  suit  had  been  pending. 

(c)  Blower  v.  Hollis,  (1833)  1  Cr.  &  M.  396 ;  2  L..  J.  Ex.  176;  Leake  v.  Mayor  of 
Westmeath,  (1841)  2  M.  &  Bob.  397;  62  E.  E.  813;  Attwood  v.  Taylor,  (1840)  1  M. 
&  Gr.  289,  290 ;  56  E.  E.  314. 

(d)  Wheeler  v.  Lowth,  (1710)  Com.  Dig.,  tit.  Ev.  C.  1;  Wharton  Peer.,  (1845) 
12  CI.  &  Pin.  301,  302;  69  E.  E.  84. 

(e)  Laybourn  v.  Crisp,  (1838)  4  M.  &  W.  320,  326—328;  8  L.  J.  Ex.  118;  51 
E.  E.  607. 

(/)  Leake  v.  M.  of  Westmeath,  supra.  This  case  virtually  overnilea  Stedman: 
V.  Gooch,  (1793)  1  Esp.  6,  8. 

(g)  Leake  v.  Mayor  of  Westmeath,  supra. 

(h)  Com.  Dig.,  tit.  Ev.  C.  1. 

(i)  In  M'Kee  v.  Farnam,  (1841)  2  Cr.  &  D.  C.  C.  209,  Torrens,  J.,  rejected  the- 
adjudication;  but  in  Brennan  v.  Dillane,  (1843)  Ir.  Cir.  E.  853,  Ball,  J.,  admitted 
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§  1676.  Depositions  in  Chancery,  taken  under  the  old  system, 
cannot  in  general  be  read,  without  proof  of  the  bill  and  answer,  in 
order  to  show  that  a  cause  was  depending,  as  well  as  who  were  the 
parties,  and  what  was  the  subject-matter  in  issue ;  for,  if  no  cause 
were  depending,  the  depositions  are  but  voluntary  affidavits;  and  if 
there  were  one,  the  depositions  cannot  be  read,  unless  the  cause  was 
against  the  same  parties  or  those  claiming  in  privity  with  them  (Jt). 
Still,  the  bill  and  answer,  by  being  so  put  in,  do  not  become  evidence 
to  be  submitted  to  the  jury,  and  the  opposite  counsel  has  consequently 
no  right  to  read  or  refer  to  them  in  his  address ;  for  the  judge  only  is 
to  look  at  them,  for  the  purpose  of  determining  whether  the  deposi- 
tions are  evidence,  by  seeing  what  was  in  issue  in  the  suit  (Z).  More- 
over, no  proof  of  the  bill  or  answer  is  necessary,  where  the  deposition 
is  used  against  the  deponent  as  his  own  admission,  or  for  the  purpose 
of  contradicting  him  as  a  witness  (m). 

§  1577.  Where  a  party  relies  upon  depositions  taken  prior  to  1852 
in  England  (n),  or  1867  in  Ireland  (o),  he  must  read  the  interrogatories 
as  well  as  the  answers,  unless  he  can  prove  that  the  former  are  lost  or 
destroyed  (p),  and  it  seems  that  he  must  also  read  as  part  of  his  case 
the  whole  depositions,  including  the  cross-interrogatories  and  answers 
thereto  (q).  Depositions  taken  since  those  dates,  whether  under  the 
present  (r)  or  the  preceding  system,  are  not  open  to  these  niceties  (s) ; 
for  the  oral  examination  of  the  witness  is  "  taken  down  in  writing  by 
or  in  the  presence  of  the  examiner,  not  ordinarily  by  question  and 
answer,  but  so  as  to  represent  as  nearly  as  may  be  the  statement  of 
the  witness  "  (<).  The  party,  however,  who  seeks  to  put  these  deposi- 
tions in  evidence,  must  remember  that  they  ought, — except  under 
special  circumstances  (u), — to  be  written  by  or  in  the  presence  of  the 
examiner,  and  further,  that  they  must  be  authenticated  by  his  signa- 
ture, and  must  also  be  transmitted  by  him  to  the  Central  Office,  to 
be  there  filed  («).  Proof,  therefore,  must  be  forthcoming  that  these 
regulations  have  been  complied  with,  if  the  admissibility  of  the  deposi- 

that  document  without  the  petition,  though  he  required  the  production  of  the  schedule. 
This  last  decision  is  said  to  have  been  followed  by  Jackson,  J.,  in  a  later  case,  id. 

(k)  Laybourn  v.  Crisp,  supra;  Blower  v.  Hollis,  (1833  )1  Cr.  &  M.  396,  Maule, 
argu.;  2  Ph.  Bv.  149;  B.  N.  P.  240;  Nightingal  v.  Devisme,  (1770)  5  Burr.  2594. 

(!)   Ghappell  v.  Purday,  (1845)  14  M.  &  W.  303;  14  L.  J.  Ex.  258;  69  E.  E.  298. 

{m)Highfield  v.  Peake,  (1827)  Moo.  &  M.  109;  31  E.  E.  722. 

(n)  When  15  &  16  V.  c.  86,  passed. 

(o)  When  30  &  31  V.  c.  44,  passed. 

(p)  Rome  v.  Brenton,  (1828)  8  B.  &  C.  765;  32  E.  E.  524. 

(g)  Temperley  v.  Scott,  (1832)  6  C.  &  P.  341 ;  1  L.  J.  C.  P.  46,  111. 

(r)  Ord.  XXXVII.  r.  5,  cited  ante,  §  506. 

is)  Fleet  V.  Pernns,  (1868)  L.  E.  3  Q.  B.  536;  37  L.  J.  Q.  B.  233. 

(t)  Ord.  XXXVII.  r.  12. 

(u)  Bolton  V.  Bolton,  (1876)  2  Ch.  D.  217;  Stobart  v.  Todd,  (1854)  28  L.  J.  Ch. 
956;  Cooper  v.  Macdonald,  (1867)  36  L.  J.  Ch.  304. 

(v)  Ord.  XXXVII.  r.  16. 
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tions  be  disputed;  but  the  original  documents  need  not  be  produced, 
for  it  will  suffice  to  put  in  evidence  either  examined  copies  of  them  (x), 
or  copies  certified  as  true  copies  by  the  officer  to  whose  custody  the 
originals  are  intrusted  (y).  The  original  depositions,  and  not  certified 
copies  only,  must,  however,  have  been  transmitted  and  filed  (a). 

§  1578.  The  depositions  having  been  filed  are  to  be  printed  (a). 
Where  depositions  have  been  filed  before  issue  joined  notice  in  writing 
of  an  intention  to  use  them  must  be  given  within  one  month  after 
issue  joined,  "or  within  such  longer  time  as  may  be  allowed  by 
special  leave  of  the  court  or  a  judge,"  by  the  party  intending  to  use 
the  same  to  his  opponent  (b). 

§  1579.  The  original  depositions  having  been  signed  by  the 
examiner  are,  as  already  stated,  to  be  transmitted  by  him  to  the 
Central  Office  and  there  filed.  They  may  be  sent  by  post  under  seal, 
the  envelope  being  addressed  to  the  "  Senior  Master  of  the  Supreme 
Court  of  Judicature,  Central  Office,  Royal  Courts  of  Justice,"  or  to 
the  "  Senior  Registrar  of  the  Probate,  Divorce  and  Admiralty  Divi- 
sion, Somerset  House,"  as  the  case  may  be.  If  posted  in  England 
no  postage  need  be  paid.  When  evidence  is  taken  under  the  authority 
of  a  Letter  of  Request,  the  form  of  request  determines  the  person  to 
whom  the  depositions  are  to  be  returned — usually  the  Secretary  of 
State  for  Foreign  Affairs.  Depositions  of  a  witness  must  be  trans- 
mitted complete  and  not  in  parts. 

§  1580.  It  is  provided  by  rule  18  of  Order  XXXVII.  that  "  except 
where  by  the  order  otherwise  provided  or  directed  by  the  court  or  a 
judge,"  no  deposition  is  to  be  given  in  evidence,  except  by  consent, 
unless  the  court  is  satisfied  that  the  deponent  is  dead,  beyond  the 
jurisdiction  of  the  court  or  unable  from  sickness  or  other  infirmity  to 
attend  the  hearing.  It  is  not  unusual  for  the  judge  in  making  the 
order  for  an  examination  to  add  a  direction  to  the  effect  that  proof 
of  the  absence  of  the  witnesses  to  be  examined  from  this  country  at 
the  time  of  trial  may  be  given  by  the  affidavit  of  a  solicitor  or 
agent  (c).  Failing  such  a  direction,  the  party  against  whom  a  deposi- 
tion is  offered  in  evidence  may  insist  upon  proof  being  given  in 
accordance  with  the  rule.     The  evidence  must  be  given  by  a  person 

(x)  Fleet  V.  Perrins,  supra. 

(y)  14  &  15  V.  c.  99,  s.  14,  cited  post,  §  1599;  Reeve  v.  Hodson,  (1853)  10  Hare, 
App.  xix.;  90  E.  E.  547. 

(z)  Clay  V.  Stephenson,  (1837)  7  A.  &  B.  185;  6  L.  J.  K.  B.  211;  45  E.  E.  708; 
Atkins  V.  Palmer,  (1821)  4  B.  &  A.  377. 

(a)  Ord.  LXVI.  rr.  3,  5,  7. 

(b)  Ord.  XXXVII.  r.  24. 

(c)  See  the  forms  of  "  long  order  "  for  a  commiseion  contained  in  App.  K.  to  the 
E.  S.  C. 
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who  can  speak  to  the  fact  of  his  own  knowledge  (d).  It  is  sufficient  to 
prove  that  the  witness  whose  deposition  is  tendered  has  been  seen  to 
start  for  Australia  (e),  but  not  that  the  witness  was  seen  the  night 
before  the  trial  on  an  outward-bound  vessel  waiting  for  the  captain  to 
com©  on  board  (/).  Less  strict  evidence  that  a  witness  is  abroad  is 
required  in  a  case  where  a  witness  has  been  examined  abroad  than  in 
a  case  where  he  has  been  examined  in  England  on  the  ground  that  he 
was  about  to  go  abroad. 

§  1581.  The  mode  of  proving  the  examination  of  prisoners,  and 
the  informations  or  depositions  of  witnesses,  which  have  respectively 
been  taken  by  justices  or  coroners,  in  crim,inal  cases,  has  already  been 
explained  in  previous  parts  of  this  work  (g). 

§  1582  {h).  The  return  to  inquisitions  post  mortem,  and  other 
inquisitions,  surveys,  extents,  and  the  like,  cannot  strictly  [i)  be 
proved,  without  reading  the  commissions  on  which  they  depend  (fc) ; 
unless  in  cases  of  general  concernment,  when  the  commission  will  be 
regarded  as  a  thing  of  such  public  notoriety  as  not  to  require  proof  {I). 

§  1583.  To  prove  an  award,  it  is  not  only  necessary  to  produce 
and  prove  the  due  execution  of  that  instrument,  but  the  submission  to 
reference  must  also  be  proved;  for  otherwise  the  authority  of  the 
arbitrator  to  decide  the  question  between  the  parties  does  not 
appear  (m).  If  the  submission  be  by  a  written  agreement,  its  execu- 
tion by  all  the  parties,  including  the  party  relying  upon  it,  must  be 
strictly  proved  (n) ;  and  that,  too,  though  it  has  been  made  a  rule  of 
court,  pursuant  to  one  of  its  tei-ms  (o);  but  if  the  arbitrator  has  been 
appointed  by  any  rule  of  court,  judge's  order,  or  order  of  Nisi  Prius, 
in  an  action,  then,  on  proving  the  award,  and  producing  the  rule  or 
order  of  reference,  a  sufficient  prima  facie  case  will  be  made  out;  and 
it  will  not  be  necessary    to    show,  by  producing    the    record    in    the 

(d)  Robinson  v.  Markis,  (1841)  2  M.  &  Bob.  375;  62  R.  E.  809. 

(e)  Varicas  v.  French,  (1849)  2  C.  &  K.  1008. 
(/)  Carruthers  v.  Graham,  (1841)  Car.  &  M.  5. 

ig)  As  to  examinations,  ante,  §§  888^901;  as  to  depositions,  ante,  §§  479—494. 

(fe)  Gr.  Ev.  §  515,  in  part. 

(i)  As  to  when  this  rule  will  be  relaxed,  see  post,  §  1585. 

(fe)  Evans  v.  Taylor,  (1838)  7  A.  &  E.  617 ;  7  L.  J.  Q.  B.  173 ;  45  E.  E.  775  ; 
B.  N.  P.  228;  Newburgh  v.  Newburgh,  (1712)  8  Bro.  P.  C.  553;  Hnbb.  Bv.  of  Sue. 
589,  590. 

(I)  Sir  Hugh  Smithson's  Case,  per  Ld.  Hardwicke,  cited  B.  N.  P.  228,  229. 

(m)  Ferrer  Y.  Oven,  (1827)  7  B.  &  C.  427;  6  L.  J.  (O.S.)  K.  B.  28;  31  E.  E.  239; 
Antram  v.  Chace,  (1812)  15  East,  209;  Brazier  v.  Jones,  (1828)  8  B.  &  C.  124; 
6  L.  J.  (O.S.)  K.  B.  261.  Arbitrations  are  now  regulated  by  the  Arbitration  Act, 
1889  (52  &  53  V.  c.  49),  which  see  generally  on  the  subject. 

{n)  Cases  cited  in  last  note. 

(o)  Berney  v.  Read,  (1845)  7  Q.  B.  79. 
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'original  action,  or  otherwise,  what  specific  matters  were  actually 
referred  (p).  If  the  submission  contain  a  power  to  appoint  an  umpire, 
or  to  enlarge  the  time  for  making  the  award,  and  such  power  be  acted 
upon,  proof  must  be  given  of  the  instrument  by  which  the  umpire  was 
Uppointed,  or  the  time  enlarged;  and  a  mere  recital  in  the  award  will 
not  be  evidence  of  these  facts  (q) ;  neither  can  the  appointment  be 
proved  by  showing  that  the  umpire  had  undertaken  the  duties 
belonging  to  his  office,  and  had  actually  signed  the  award  (r).  As  the 
executing  an  award  is  a  judicial  act,  proof  should  be  given  in  all  cases 
where  more  than  one  arbitrator  is  appointed,  that  the  signing  by  the 
joint  arbitrators  took  place  in  the  presence  of  each  other  (s) ;  or  if, 
under  the  terms  of  reference,  the  award  is  to  be  good  although  it  be 
executed  by  a  less  number  than  all  the  arbitrators,  still  it  must  be 
shown  that  the  arbitrator,  who  has  not  signed  the  instrument  has  had 
notice  to  attend  the  execution,  and  has  omitted  or  refused  to  do  so  (i). 

§  1584.  In  the  case  of  awards  by  public  officers,  a  less  rigid  amount 
of  proof  will  sometimes  be  deemed  sufficient,  and  in  the  absence  of 
evidence  of  any  subsequent  usage  inconsistent  with  the  award,  the 
maxim,  omnia  preesumuntur  rite  esse  acta,  will  be  held  to  apply  («). 
Thus,  where  commissioners,  named  in  an  Inclosure  Act,  and  authorised 
thereby  to  stop  up  roads,  provided  two  justices  made  an  order  to  that 
effect,  published  their  award,  which  recited  such  order,  and  by  which 
they  stopped  up  a  certain  public  footpath,  it  was  held,  that  this  recital 
was  sufficient  prima  fa\cie  evidence  of  a  valid  order,  on  proof  of  an 
ineffectual  search  for  the  instrument  itself,  and  that  the  award  must 
be  taken  to  have  been  rightly  made,  unless  some  proof  of  enjoyment 
inconsistent  with  it  could  be  given  (v).  The  principle  of  this  case  has 
been  carried  much  further  by  the  Legislature ;  for  awards  made  and 
confirmed  by  commissioners  under  many  General  Inclosure  Acts  of  the 
present  reign  (x),   are  rendered  conclusive  evidence  of   a    compliance 

(p)  Gisborne  v.  Hart,  (1839)  5  M.  &  W.  50;  8  L.  J.  Ex.  197;  52  E.  E.  624; 
recognised  in  Dresser  v.  Stansfield,  (1845)  14  M.  &  W.  828;  15  L.  J.  Ex.  274. 

(g)  Still  v.  Halford,  (1814)  4  Camp.  19;  Davis  v.  Vass,  (1812)  15  East,  97. 

(r)  Still  V.  Halford,  supra. 

(s)  Stalworth  v.  Iims,  (1844)  13  M.  &  W.  466;  14  L.  J.  Ex.  81;  67  E.  E.  680; 
Wright  v.  Graham,  (1848)  3  Ex.  131;  18  L.  J.  Ex.  29;  Eads  v.  Williams,  (1854) 
4  De  G.  M.  &  G.  674;102  B.  E.  326;  Lord  v.  Lord,  (1855)  5  B  &  B.  404;  26  L.  J. 
Q.  B.  34;  103  E.  E.  535. 

(t)  White  V.  Sharp,  (1844)  12  M.  &  W.  712 ;  13  L.  J.  Ex.  215 ;  Wright  v. 
Graham,  (1848)  supra;  In  re  Beck  <t  Jackson,  (1857)  1  C.  B.  (N.S.)  695;  107  E.  E.  861. 

(u)  R.  V.  Haslingfield,  (1814)  2  M.  &  S.  558;  15  E.  E.  350;  Doe  v.  Gore,  (1837) 
2  M.  &  W.  321;  Doe  v.  Mostyn,  (1852)  12  C.  B.  268;  21  L.  J.  C.  P.  178;  Heysham 
V.  Forster,  (1829)  5  M.  &  E.  277.  As  to  when  such  awards  may  be  proved  by 
certified  copies,  see  post,  §  1607. 

(v)  Manning  v.  East  Coast  Ry.,  (1843)  12  M.  &  W.  237;  13  L.  J.  Ex.  265; 
67  E.  E.  318;  Williams  v.  Eyton,  (1858)  4  H.  &  N.  357;  28  L  J.  Ex.  146;  118 
E.  B.  493. 

(s)  8  &  9  V.  c.  118;  9  &  10  V.  c.  70;  10  &  11  V,  c.  Ill;  11  &  12  V.  c.  99. 
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with  those  Acts,  and  of  all  necessary  notices  and  consents;  nad  every- 
thing specified  in  such  awards  is  binding  and  conclusive  on  all 
persons  (y). 

§  1585.  In  proving  ancient  records,  the  strict  rules  of  evidence  are 
sometimes  relaxed.  Thus,  a  document,  purporting  by  its  contents  to 
be  an  exemplification  of  a  commission  issued  by  Queen  Elizabeth,  and 
produced  from  the  proper  place  of  deposit,  has  been  allowed  to  be 
read,  without  any  evidence  of  its  being  a  true  copy,  though  no  seal  was 
affixed  to  it,  and  the  state  of  the  parchment  was  such  as  to  render  it 
impossible  to  say  whether  the  Great  Seal  had  ever  been  appended  (z). 
So,  ancient  depositions  may  be  read  without  putting  in  the  interroga- 
tories (a),  or  the  bills  and  answers  to  which  they  relate  (b),  or  the 
commissions  under  which  they  were  taken  (c),  if  it  be  proved  that 
search  has  been  made  for  these  documents,  and  that  they  cannot  be 
found;  and  on  the  like  proof,  answers  may,  it  seems,  be  received  in 
evidence,  though  the  bills  be  not  forthcoming.  So,  ancient  extents, 
surveys,  or  returns  to  inquisitions,  which  came  from  the  proper 
custody,  and  which  bore  internal  evidence  of  having  been  taken  under 
due  authority,  have  sometimes  been  admitted,  especially  when  they 
were  tendered  as  evidence  of  reputation,  though  the  commissions  on 
which  their  legality  depended  could  not  be  found  (d).  Where,  however, 
such  documents  contain  no  internal  evidence  of  authenticity,  they 
cannot  be  read,  unless  the  commissions  be  produced  from  the  proper 
depository  (e);  neither  can  they  then,  if  there  appears  to  have  been 
any  excess  of  authority,  or  any  other  irregularity  in  the  proceedings, 
sufficiently  serious  to  render  them  not  only  voidable  but  void  (/). 
Whether  a  record  be  ancient  or  modem,  it  is  of  course  allowable,  after 
proof  of  its  loss  or  destruction,  to  show  its  contents,  as  in  the  case  of 
any  other  document,  by  secondary  evidence  ((/). 

§  1586.  Before  leaving  the  subject  of  judicial  proceedings,  it  is 
necessary  to  advert  to  certain  documents,  which,  though  emanating 
from  courts  of  justice,   are  not  strictly  records,  or  such  proceedings, 

(y)  See  8  &  9  V.  c.  118,  ss.  104,  105,  167. 

(z)  Mayor  of  Beverley  v.  Graven,  (1838)  2  M.  &  Bob.  140;  62  E.  E.  783. 

(o)  Rowe  V.  Brenton,  (1828)  8  B.  &  C.  766 ;  32  E.  E.  524. 

(6)  Byam  v.  Booth,  (1814)  2  Price,  234,  n. 

(c)  Bayley  v.  Wylie,  (1807)  6  Bsp.  85. 

(d)  Rome  v.  Brenton,  supra;  Doe  v.  Roberts,  (1844)  13  M.  &  W.  620,  531,  533; 
Vicar  of  Kettington  v.  Trinity  College,  (1747)  1  Wils.  170;  'Alcock  v.  Cook,  (1829) 
cited  2  Ph.  Ev.  149,  n.  1;  Anderston  v.  Magawley,  (1726)  3  Br.  P.  C.  588;  Gabbett 
V.  Clancy,  (1845)  8  Ir.  L.  E.  299. 

(e)  Evans  v.  Taylor,  (1838)  7  A.  &  E.  617;  7  L.  J.  Q.  B.  173;  46  E.  E.  775. 
See  D.  of  Beaufort  v.  Smith,  (1849)  4  Ex.  450;  19  L.  J.  Ex.  97;  80  E.  E.  659;  Free- 
man V.  Read,  (1863)  4  B.  &  S.  174;  32  L.  J.  M.  C.  226;  129  E.  E.  706. 

(/)  Vaux  Barony,  (1836)  Min.  Ev.  67;  Powis  Barony,  (1731)  cited  Cruise,  Dign. 
c.  6,  §  60;  Leighton  v.  Leighton,  (1720)  1  Str.  308;  Hubb.  Bv.  of  Succ.  590. 
(g)  Ante,  §§  428,  et  seq. 
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as,  for  the  most  part,  are  capable  of  being  primarily  proved  by  means 
of  copies.     First,   lorits   of  execution    and    warrants   of    commitment, 
until  they  are  returned,  must  be  proved  by  actual  production,  though, 
after  their  return,  they  become    matters    of    record,   and  are,  conse- 
quently, provable  by  copies  (h).     With  respect  to  writs  of  summons 
under  the  Eules  of  the  Supreme  Court,  these  may  be  proved  by  the 
production,  either  of  the  originals,  or  of  the  copies  filed  by  the  officer 
of  the  court  under  Order  V.  r.  13,  or,  if  the  originals  be  lost,  by  copies 
authenticated  by  the  court  or  a  judge  (i),  and  any  one  of  these  docu- 
ments will  furnish  proper  evidence  of   the  institution  of    the    action, 
to  which  they  relate  (fc).     When  writs  of  summons  or  writs  of  execu- 
tion have  been  renewed  under  the  Eules  of  the  Supreme  Court  (I), 
the  fact  of  renewal  may  be  proved  by  the  production  of  the  respective 
writs,  provided  they  purport  to  be  marked  with  the  seal  of  the  court, 
showing  them  to  have  been  duly  renewed  (m).     The  renewal  of  a  writ 
of  execution  may  also  be  proved  by  a  written  notice  to  the  sheriff  signed 
by   the   party   or  his   solicitor,    and   bearing  the   seal   of    the    court, 
with  the   day,    month,  and   year    of   renewal,  impressed   thereon  (m). 
Next,  a  certificate  of  a  judge,  if  not  indorsed  on  a  record,  cannot,  it 
seems,  be  proved  by  a  copy,  but  the  original  must  be  produced,  when 
the  courts  will  judicially  notice  the  signature,  if  it  purport  to  be  that 
of  one  of  the  judges  of  the  Supreme  Court,  or  of  one  of  the  old  equity 
or  common-law  judges  of  the  superior  courts  at  Westminster  (o).    The 
pleadings  in  an  action  may  be  proved  either  by  producing  the  originals, 
or  by  means  of  the  copies  filed  with    the  officer  of  the    court,  under 
Order  XLI.  r.  1  (p).     And  all  copies,  certificates  and  other  documents 
appearing  to  be  sealed  with  a  seal  of  the  Central  Office  are  presumed 
to  be  office  copies  or  certificates  or  other  documents  issued  from  the 
Central  Office,  and  if  duly  stamped  may  be  received  in  evidence,  and 
no  signature  or  other  formality,  except  the  sealing  with  a  seal  of  the 
Central  Office,   is  required  for  the  authentication  of  any  such  copy, 
certificate  or  other  document  (g). 

§  1586a.  Questions  of  nicety  often  used  to  crop  up  in  the  High 
Court  respecting  the  service  of  proceedings  therein,  and  the  mode  of 
proving  such  service.     The  most  important  rules  on  this  subject  are 

(h)  B.  N.  P.  234.  If  the  writ  is  the  gist  of  the  action  it  must  be  returned,  id. 
As  to  inhibitions,  citations,  monitions,  &c.,  arising  out  of  appeals  to  the  Privy  Cotrn. 
from  decisions  of  the  Admi.  or  Eccl.  Cts.,  see  6  &  7  V.  c.  38,  s.  9;  amended  by 
53  &  54  V.  c.  27. 

(i)   Ord.  VIII.  r.  3. 

(k)  R.  V.  Scott,  (1877)  2  Q.  B.  D.  415;  46  L.  J.  M.  C.  259. 

{I)    Ord.  VIII.  r.  1;  Ord.  XLII.  r.  20. 

(m)  Ord.  VIII.  r.  2 ;  Ord.  XLII.  r.  21. 

(«)  Ord.  XLII.  rr.  20,  21. 

(o)  8  &  9  V.  c.  113,  s.  2,  cited  ante,  §  7. 

(p)  R.  V.  Scott,  supra.    See  also  Ord.  XXXVI.  r.  30. 

(9)  Ord.  LXI.  r.  7. 
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as  follows: — ^First,  Order  LXIV.  r.  11.  "  Service  of  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings,  shall  be  effected 
before  the  hour  of  five  in  the  afternoon,  except  on  Saturdays,  when  it 
shall  be  effected  before  the  hour  of  two  in  the  afternoon.  Service 
effected  after  five  in  the  afternoon  on  any  week-day  except  Saturday, 
shall,  for  the  purpose  of  computing  any  period  of  time  subsequent  to 
such  service,  be  deemed  to  have  been  effected  on  the  following  day. 
Service  effected  after  two  in  the  afternoon  on  Saturday  shall,  for  the 
like  purpose,  be  deemed  to  have  been  effected  on  the  following 
Monday  "  {qq). 

R.  12.  "In  any  case  in  which  any  particular  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  these  rules,  the  same  shall 
be  reckoned  exclusively  of  the  first  day  and  inclusively  of  the  last  day. " 

R.  2.  "  Where  any  limited  time  less  than  six  days  from  or  after 
any  date  or  event  is  appointed  or  allowed  for  doing  any  act  or  taking 
any  proceeding,  Sunday,  Christmas  Day,  and  Good  Friday  shall  not 
be  reckoned  in  the  computation  of  such  limited  time." 

R.  3.  "  When  the  time  for  doing  any  act  or  taking  any  proceeding 
expires  on  a  Sunday,  or  other  day  on  which  the  offices  are  closed,  and 
by  reason  thereof  such  act  or  proceeding  cannot  be  done  or  taken  on 
that  day,  such  act  or  proceeding  shall,  so  far  as  regards"  the  time  of 
doing  or  taking  the  same,  be  held  to  be  duly  done  or  taken  if  done  or 
taken  on  tlie  day  on  which  the  offices  shall  next  be  open." 

Next,  Order  LXVII.  r.  1.  "Except  in  the  case  of  an  order  for 
attachment,  it  shall  not  be  necessary  to  the  regular  service  of  an  order 
that  the  original  order  be  shown  if  an  office  copy  of  it  be  exhibited." 

R.  2.  "  All  writs,  notices,  pleadings,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  written  communications,  in 
respect  of  which  personal  service  is  not  requisite,  shall  be  sufficiently 
served  if  left  within  the  prescribed  hours  (»■),  at  the  address  for  service 
of  the  person  to  be  served  as  defined  by  Orders  IV.  and  XII.,  with 
any  person  resident  at  or  belonging  to  such  place,  or  if  posted  in  a 
prepaid  registered  envelope  addressed  to  the  person  to  be  served  at 
such  address  for  service  as  aforesaid;  provided  that  where  service 
under  this  rule  is  made  by  registered  post,  the  time  at  -which  the  docu- 
ment so  posted  would  be  delivered  in  the  ordinary  course  of  post  shall 
be  considered  as  the  time  of  service  thereof." 

R.  3.  "  Notices  sent  from  any  office  of  the  Supreme  Court  may  be 
sent  by  post;  and  the  time  at  which  the  notice  so  posted  would  be 
delivered  in  the  ordinary  course  of  post  shall  be  considered  as  the  time 
of  service  thereof,  and  the  posting  thereof  shall  be  a  sufficient  service. " 

R.  4.  "  Where  no  appearance  has  been  entered  for  a  party,  or 
where  a  party  or  his  solicitor,  as  the  case  may  be,  has  omitted  to  give 

(qq)  Five  was  substituted  for  six  by  E.  S.  C.  i  Dec,  1917. 
(r)  See  r.  11,  cited  above. 
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an  address  for  service  as  required  by  Orders  IV  and  XII.,  all  writs, 
notices,  pleadings,  orders,  summonses,  warrants,  and  other  documents, 
proceedings,  and  written  communications,  in  respect  of  which  personal 
service  is  not  requisite,  may  be  served  by  filing  them  with  the  proper 
officer." 

E.  5.  "  Where  personal  service  of  any  writ,  notice,  pleading,  order, 
summons,  warrant,  or  other  document,  proceeding,  or  written  com- 
munication is  required  by  these  Eules  or  otherwise,  the  service  shall 
be  effected  as  nearly  as  may  be  in  the  manner  prescribed  for  the 
personal  service  of  a  writ  of  summons." 

R.  6.  "  Where  personal  service  of  any  writ,  notice,  pleading, 
summons,  order,  warrant,  or  other  document,  proceeding,  or  written 
communication  is  required  by  these  Rules  or  otherwise,  and  it  is  made 
to  appear  to  the  Court  or  a  Judge  that  prompt  personal  service  cannot 
be  effected,  the  Court  or  Judge  may  make  such  order  for  substituted  or 
other  service  (s),  or  for  the  substitution  of  notice  for  service  by  letter, 
public  advertisement,  or  otherwise,  as  may  be  just." 

R.  7.  "  Where  a  party  after  having  sued  or  appeared  in  person  has 
given  notice  in  writing  to  the  opposite  party  or  his  solicitor,  through 
a  solicitor,  that  such  solicitor  is  authorised  to  act  in  the  cause  or  matter 
on  his  behalf,  all  writs,  notices,  pleadings,  summonses,  orders, 
warrants,  and  other  documents,  proceedings,  and  written  communica- 
tions, which  ought  to  be  delivered  to  or  served  upon  the  party  on  whose 
behalf  the  notice  is  given,  shall  thereafter  be  delivered  t-o  or  served 
upon  such  solicitor. ' ' 

R.  8.  "Where  a  person  who  is  not  a  party  appears  in  any  pro- 
ceeding either  before  the  Court  or  in  Chambers,  service  .upon  the 
solicitor  in  London  by  whom  such  person  appears,  whether  such 
solicitor  act  as  principal  or  agent,  shall  be  deemed  good  service  except 
in  matters  reqiuring  personal  service." 

R.  9.  "  Affidavits  of  service  shall  state  when,  where,  and  how,  and 
by  whom,  such  service  was  eSected." 

Lastly,  Order  X.  r.  1.  "  Every  application  to  the  Court  or  a  Judge 
for  an  order  for  substituted  or  other' service,  or  for  the  substitution  of 
notice  for  service,  shall  be  supported  by  an  affidavit  setting  forth  the 
grounds  upon  which  the  application  is  made." 

§  1586b.  The  service  of  any  summons  or  process  of  the  County 
Courts  by  a  bailiff  may  be  proved  by  indorsement  on  a  copy  of  such 
document  under  the  bailiff's  hand,  showing  the  fact  and  mode  of  such 
service ;  and  any  bailiff  wilfully  and  corruptly  indorsing  any  false  state- 
ment on  such  copy  shall  incur  the  same  penalties  ae  if  he  had 
committed  perjury  (i). 

(s)  See  Ord.  X.,  cited  below.  (t)  51  &  52  V.  c.  43,  a.  78. 
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§  1586c.  The  proof  of  the  service  of  process  in  courts  of  sum- 
mary jurisdiction  is  now  simplified  by  section  41  of  the  Summary 
Jurisdiction  Act,  1879  {u);  and  as  that  enactment  has  a  very  wide 
operation,  it  may  be  thought  desirable  to  set  it  out  at  length.  It  is 
in  these  words: — "In  a  proceeding  within  the  jurisdiction  of  a 
court  of  summary  jurisdiction,  without  prejudice  to  any  other  mode 
of  proof,  service  on  a  person  of  any  summons,  notice,  process,  or 
document  required  or  authorised  to  be  served,  and  the  handwriting 
and  seal  of  any  justice  of  the  peace  or  other  officer  or  person  on  any 
warrant,  summons,  notice,  process,  or  document,  may  be  proved 
by  a  solemn  declaration  taken  before  a  justice  of  the  peace,  or  before 
a  commissioner  to  administer  oaths  in  the  Supreme  Court  of 
Judicature,  or  before  a  clerk  of  the  peace,  or  a  registrar  of  a  county 
court;  and  any  declaration  purporting  to  be  so  taken  shall,  until  the 
contrary  is  shown,  be  sufficient  proof  of  the  statements  contained 
therein,  and  shall  be  received  in  evidence  in  any  court  or  legal  pro- 
ceeding, without  proof  of  the  signature  or  of  the  official  character  of 
the  person  or  persons  taking  or  signing  the  same."  The  fee  for 
taking  any  such  declaration  cannot  exceed  one  shilling;  the  declara- 
tion may  be  in  a  form  provided  by  rule,  and  any  person  wilfully 
making  a  false  declaration  in  any  material  particular  "  shall  be 
guilty  "  of  perjury  {v). 

§  1587.  With  respect  to  the  Eules  and  Orders  of  the  Supreme 
Court,  the  Eules  of  the  old  superior  Common-law  Courts,  and  the 
Orders  of  the  old  Court  of  Chancery,  these  may  severally  be  proved 
in  any  court  by  the  production  of  office  copies,  for  such  copies  are 
given  out  by  the  officer  in  the  usual  course  of  his  business  [x).  In 
practice,  however,  it  is  never  necessary  to  have  recourse  to  this  mode 
of  proof,  all  tribunals  are  now  content  to  rely  on  the  authenticity 
of  any  copy  of  the  High  Court,  County  Court,  or  Mayor's  Court  Eules 
purporting  to  be  published  as  a  portion  of  the  authorised  reports, 
or,  indeed,  printed  by  any  printer  of  repute.  It  may,  however,  still 
be  necessary  to  prove  more  strictly  the  general  rules  and  regulations 
of  some  less  known  inferior  courts,  in  which  case  if  a  printed  copy 


(u)  42  &  43  V.  c.  49.  See  also  44  &  45  V.  c.  24,  s.  4,  sub-s.  1,  extending  the 
operation  of  the  section  cited  above  to  the  proof  of  English  process  executed  in  Soot- 
land,  and  Scotch  process  executed  in  England. 

(v)  By  the  Criminal  Justice  Administration  Act,  1914  (4  &  5  G.  5,  c.  58),  s.  33, 
the  provisions  of  this  section  are  applied  to  proceedings  in  respect  of  the  non-payment 
of  rates. 

{x)  Selby  v.  Harris,  (1698)  1  Ld.  Eaym.  745 ;  Duncan  v.  Scott,  (1807)  1  Camp. 
102;  Streeter  v.  Bartlett,  (1848)  5  C.  B.  562,  564;  17  L.  J.  C.  P.  140;  Jack  v.  Kiernan 
(1840)  2  Jebb  &  Sy.  233;  Mayor  of  Ludlow  v.  Charlton,  (1840)  9  C.  &  P.  242,  246^ 
247 ;  10  L.  J.  Ex.  75 ;  55  E.  E.  794. 
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of  such  rules,   &c.,  be  made  use  of,  it  must  be  proved  that  it  has 
received  the  sanction  of  such  court  [y). 

§  1588.  The  probate  of  a  vcill  is  a  copy  of  that  instrument  under 
the  seal,  either  of  the  Ecclesiastical  Court,  or,  since  the  11th  of 
January,  1858,  of  the  Probate  Court  or  Division,  which  copy  is 
attached  to  a  certificate,  stating  that  the  original  vcill  has  been  duly 
proved  and  registered,  and  that  administration  of  the  goods  of  the 
deceased  has  been  granted  to  one  or  more  of  the  executors  named 
therein  (a).  This  document, — vs^hich,  in  the  event  of  the  vi^ill  being 
proved  in  solemn  form  of  lavi^,  can  only  be  granted  after  satisfactory 
evidence  has  been  furnished  to  the  court  of  adequate  capacity  on  the 
part  of  the  testator,  of  testamentary  intention  untainted  by  fraud, 
and  of  due  execution  (a), — constitutes  the  title-deed  of  the  executor, 
without  which  his  character  cannot  be  recognised,  and  with  which  it 
cannot  in  general  be  impugned,  in  any  court  (b). 

§  1589.  The  primary  mode  of  proving  a  probate  is  by  producing 
either  the  document  itself,  when  due  notice  will  be  taken  of  the 
seal  (c),  or  the  Act-book  or  register  from  the  Probate  Division  (d), 
containing  an  entry  that  the  will  has  been  proved,  and  probate  granted, 
or  even  a  certified  or  examined  copy  of  such  book  or  register  (e).  If, 
indeed, — as  was  formerly  the  practice  in  some  of  the  inferior  spiritual 

(y)  In  one  case,  where  it  appeared  that  the  Insolvent  Debtors'  Court,  now 
abolished,  had  ordered  the  printing  and  circnlation  of  its  rules  for  the  guidance  of  its 
officers,  Lord  Tenterden  admitted  one  of  these  printed  copies  as  primary  evidence, 
though  the  original  rules  under  the  seal  of  the  court  were  kept  at  the  court,  and  no 
proof  was  given  that  the  copy  produced  had  been  compared  with  them.  Dance  v. 
Bobson,  (1829)  Moo.  &  M.  294.  In  another  case,  however,  where  an  officer  of  the 
same  court  produced  what  purported  to  be  a  printed  copy  of  the  rules  of  the  court, 
and  stated  that  he  had  obtained  it  from  the  clerk  of  the  rules,  and  that  he  was  in  the 
habit  of  distributing  similar  copies  as  authentic  documents,  the  court  rejected  the 
copy,  as  the  witness  could  not  otherwise  vouch  for  its  authenticity,  and  no  evidence 
was  offered  that  these  printed  rules  had  ever  been  sanctioned  by  the  court  :  R.  v. 
Koops,  (1837)  6  A.  &  B.  198.     In  this  case,  Dance  v.  Robson  was  not  cited. 

(z)  Toller  on  Ex.  58. 

(a)  Jones  v.  Goodrich,  (1845)  5  Moore  P.  C.  E.  19,  21,  per  Dr.  Lushington. 

(b)  Toller  on  Ex.  74,  75;  Allen  v.  Dundas,  (1789)  3.  T.  E.  125;  1  E.  E.  666; 
Byoesy.  D.  of  Wellington,  (1846)  9  Beav.  579,  599,  601;  15  L.  J.  Ch.  461.  As  to 
the  jurisdiction  of  the  Probate  Division  to  grant  probate  in  the  case  of  a  married 
woman's  will  made  in  pursuance  of  a  power,  see  Barnes  v.  Vincent,  (1846)  5  Moore 
P.  C.  201,  cited  post,  §  1712.  See,  also,  Ward  v.  Ward,  (1848)  11  Beav.  377.  As  to 
the  effect  of  the  Probate  Division  sealing  Scotch  confirmations  of  executors,  see 
21  &  22  V.  c.  56,  38.  12,  13.  See,  also,  Hawarden  v.  Dunlop,  (1861)  2  Sw.  &  Tr.  340; 
and  Hood  v.  Ld.  Barrington,  (1868)     Eq.  218. 

(c)  Kempton  v.  Cross,  (1735)  Eep.  temp.  Hardw.  108;  ante,  §  6. 

(d)  Cox  V.  Allingham,  (1822)  Jac.  514.  So,  the  revocation  of  probate  may  be 
proved  by  the  Act-book;  R.  v,  Ramsbottom,  (1787)  1  Lea.  25,  n.     See  ante,  §  425. 

(e)  Davis  v.  Williams,  (1811)  13  East,  232;  R.  v.  PUllpott,  (1851)  2  Den.  308; 
21  L.  J.  M.  C.  18;  Dorrett  v.  Meux,  (1854)  15  C.  B.  142;  23  L.  J.  C.  P.  221; 
100  E.  E.  278 ;  14  &  15  V.  u.  99,  s.  14,  cited  post,  §  1599, 
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courts  (/), — no  Act-book,  or  other  separate  record  of  the  granting 
of  probates,  has  been  kept,  but  on  the  will  itself  a  memorandum 
has  been  indorsed,  stating  that  the  executor  has  proved  it,  and  that 
the  probate  has  passed  the  seal;  then,  on  proof  of  such  former 
practice,  and  on  production  of  the  will  with  such  indorsement,  the 
title  of  the  executor  will  be  sufficiently  established,  without  account- 
ing for  the  non-production  of  the  probate  (g).  But  under  no  other 
circumstances  will  the  original  will  be  admitted  as  evidence  of  title 
to  personal  property  (h).  In  the  event  of  the  probate  being  lost  or 
destroyed,  it  seems  that  it  may  be  proved  by  an  examined  copy  (() ; 
but  in  such  case  the  practice  of  the  Probate  Division  (h), — like  that 
which  used  to  prevail  in  the  spiritual  courts, — is  to  grant  either  an 
exemplification,  or  a  certified  copy  of  the  entry  of  the  Act-book  or 
register,  in  which  the  grant  of  probate  is  recorded  (i). 

§  1590  The  granting  administration,  which, — like  the  granting 
of  probate, — is  the  act  of  the  Probate  Division,  may  be  proved  by 
producing  either  the  letters  of  administration  under  the  seal  of  the 
court  (m),  or  the  Act-book  or  register  containing  a  record  of  the  grant, 
or  an  exemplification,  or  an  examined  or  a  certified  copy  of  such 
record  (w),  or  an  official  certificate  of  the  grant  (o);  and  either  of  these 
kinds  of  proof  will  be  admissible  as  primary  evidence  (p). 

§  1591  (g).  The  next  class  of  public  writings  to  be  considered  con- 
sists of  official  registers,  or  books  kept  by  persons  in  public  offices, 
in  which  they  are  required,  whether  by  statute  or  by  the  nature  of 
their  office,   to  write  down  particular  transactions,   occurring  in  the 

(/)  For  instance,  the  Bishop's  Courts  at  Winchester  and  Wells,  7  A.  &  E. 
240,  243. 

ig)  Doe  V.  Mew,  and  Doe  v.  Gunning,  (1837)  7  A.  &  E.  240;  6  L.  J.  K.  B.  229. 
See,  also,  Gorton  v.  Dyson,  (1819)  1  Br.  &  B.  219. 

(h)  Pinney  v.  Pinney,  (1828)  8  B.  &  C.  335;  6  L.  J.  (O.S.)  K.  B.  353;  32  R.  E. 
400;  R.  V.  Barnes,  (1816)  1  Stark.  E.  243,' per  Le  Blanc,  J.;  Stone  v.  Forsyth, 
(1781)  2  Doug.  707.  Qu.  the  effect  of  the  Land  Transfer  Act,  1897  (60  &  61  V.  u.  65), 
Bs.  1,  2,  in  extending  this  principle  by  parity  of  reasoning  to  real  estate. 

(i)  R.  v.  Hains,  (1695)  Skinn.  584;  Hoe  v.  Nelthorpe,  (1697)  3  Salk.  154. 

{k)  20  &  21  V.  c.  77,  s.  69,  enacts,  that  "  an  official  copy  of  the  whole  or  any 
part  of  a  will,  or  an  official  certificate  of  the  grant  of  any  letters  of  administration, 
may  be  obtained  from  the  registry  or  district  registry  where  the  will  has  been 
proved  or  the  administration  granted,  on  the  payment  of  such  fees  as  shall  be 
fixed  for  the  same  by  the  rules  and  orders  under  this  Act."  See,  also,  20  &  21 
V.  c.  79,  3.  74. 

(!)   Shepherd  v.  Shorthose,  (1719)  1  Str.  412.     See  post,  §  1599. 

(m)  The  seal  is  judicially  noticed,  ante,  §  6. 

(n)  See  M'Kenna  v.  Eager,  (1875)  I.  E.,  9  C.  L.  79. 

(o)  See  20  &  21  V.  o,  77,  s.  69,  cited  above.    See,  also,  20  &  21  V.  c.  79,  §  74. 

(p)  Kempton  v.  Cross,  (1735)  Rep.  temp.  Hardw.  108,  109;  Elden  v.  Keddell, 
(1807)  8  East,  187;  9  E.  E.  404;  Davis  v.  Williams,  (1811)  13  Bast,  232.  See  ante, 
§  425,  and  post,  §  1599.  As  to  the  admissibility  of  probates  and  letters  of  adminis- 
tration on  the  trial  of  causes. 

(9)  Gr.  Ev.  §  483,  in  great  part. 
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course  of  their  public  duties,  and  under  their  personal  observation. 
These  documents,  as  well  as  all  others  of  a  public  nature,  are 
generally  admissible  in  evidence,  although  their  authenticity  be  not 
confirmed  by  the  usual  test  of  truth,  namely,  the  swearing,  and  the 
cross-examining,  of  the  persons  who  prepared  them.  They  are  entitled 
to  this  extraordinary  degree  of  confidence,  partly,  because  they  are 
required  by  law  to  be  kept,  partly,  because  their  contents  are  of 
public  interest  and  notoriety,  but  principally,  because  they  are  made 
under  the  sanction  of  an  oath  of  office,  or,  at  least,  under  the 
sanction  of  official  duty,  by  accredited  agents  appointed  for  that 
purpose.  Moreover,  as  the  facts  stated  in  their  entries  are  of  a  public 
nature,  it  would  often  be  difficult  to  prove  them  by  means  of  sworn 
witnesses  (r). 

§  1592.  To  render  any  document  admissible  in  evidence  as  an 
official  register,  it  must  be  one  which  the  law  requires  to  be  kept 
for  the  public  benefit  (s).  Thus,  a  book  produced  from  the  office,  now 
abolished  (t),  of  the  Secretary  of  Bankrupts,  in  which  entries  were 
made  of  the  allowance  of  certificates,  has  been  rejected,  as  it  was 
not  kept  under  the  authority  of  any  official  order,  nor  were  the 
entries  made  hj  any  person  in  the  course  of  his  official  duty  (w).  On 
the  same  ground,  the  book  called  "  Arms  and  Descents  of  the 
Nobility,"  though  produced  from  the  Heralds'  College,  cannot  be 
received  in  evidence  (v).  In  like  manner,  a  register  of  attendance 
kept  by  the  medical  officer  of  a  union  for  the  inspection  of  the 
guardians,  in  obedience  to  a  rule  of  the  .Poor-Law  Commissioners, 
has  been  held  inadmissible;  no  credit  being  given  to  the  officer  in 
respect  of  the  entries,  but  the  book  being  merely  intended  as  a 
check  upon  himself  (x).  So,  Lord  Denman  has  refused  to  admit  the 
register  of  shipping  kept  at  Lloyd's  (y).  So,  a  report  stating  the 
burthen  of  a  foreign  ship,  and  the  number  of  the  crew,  which  was 
made   by  the   master  to  the   authorities  at  the   Custom-House,   and 

(r)  1  St.  Ev.  230. 

(s)  In  Gleen  v.  Gleen,  (1900)  17  Times  E.  62,  an  Army  Medical  Sheet,  under 
Rule  208  of  the  Eoyal  Army  Medical  Service  Eules,  showing  that  a  man  had  been 
admitted  to  hospital  suffering  from  a  certain  disease,  was  admitted  as  evidence  of 
adultery. 

(t)  15  &  16  V.  c.  77,  a.  1. 

(u)  Henry  v.  Leigh,  (1813)  3  Camp.  499. 

iv)  Shrewsbury  Peer,  fl857j  7  H.  L.  C.  24;  115  E.  E.  1 ;  but  in  pedigree  cases 
such  books  may  sometimes  be  admissible  :  see  post,  §  1769. 

{x)  Merrick  v,  Wakley,  (1838)  8  A.  &  E.  170;  7  L.  J.  Q.  B.  190;  47  E.  E.  544. 

(if)  Freeman  v.  Baker,  (1833)  5  C.  &  P.  482;  3  L.  J.  K.  B.  17;  39  E.  E.  651. 
For  a  description  of  this  book,  see  Kerr  v.  Shedden,  (1831)  4  C.  &  P.  531,  n.  a. 
In  Bain  v.  Case,  (1829)  3  C.  &  P.  496,  and  in  Abel  v.  PotU,  1800)  3  Bsp.  242; 
6  E.  E.  826,  this  book  was  admitted;  in  the  first-named  case,  to  prove  that  the  coast 
of  Peru  was  in  a  state  of  blockade  at  ».  particular  time,  and  in  the  other,  as  evidence 
of  the  capture  of  a  vessel.  See,  also,  Richardson  v.  Mellish,  (1824)  2  Bing.  241; 
3  L.  J.  (0.  S.)  C.  P.  265;  27  E.  E.  603,  per  Best,  C.J. 
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was  there  filed,  has  been  rejected,  when  tendered  in  evidence  as  a 
pubUo  document  to  prove  the  burthen  of  the  ship;  and  the  same 
fate  has  befallen  a  certificate  filed  at  the  Custom-House,  which  was 
signed  by  a  party  who  certified  that  he  had  measured  the  vessel, 
and  stated  the  amount  of  the  tonnage.  In  neither  of  these  cases 
did  it  appear  that  the  documents  had  been  prepared  by  any  official 
personage  in  the  discharge  of  a  public  duty  {z).  So,  the  registers 
and  records  of  baptisms  and  marriages  formerly  performed  at  the 
Fleet  and  King's  Bench  Prisons,  at  May  Fair,  at  the  Mint  in 
Southwark  and  in  certain  other  places,  are  inadmissible,  on  the 
ground  that  they  were  not  compiled  under  public  authority  (a).  So,  a 
marriage  register  kept  by  a  clergyman  in  Ireland,  prior  to  the  31st 
of  March,  1845,  when  the  Irish  Marriage  Act  came  into  operation, 
has,  for  a  similar  reason,  been  rejected  (b).  So,  a  Jewish  register 
of  circumcision,  kept  at  the  great  synagogue  in  London,  has  been 
rejected,  though  it  was  proved  that  the  entries  in  it  were  in  the  hand- 
writing of  a  deceased  Chief  Rabbi,  whose  duty  it  was  to  perform  the 
rites  of  circumcision,  and  to  make  corresponding  entries  in  the  book  (c). 
So,  the  birth,  marriage,  or  burial  register  of  a  Wesleyan  or  other  dis- 
senting chapel  will  be  rejected,  unless  it  has  been  deposited  in  the 
office  of  the  Eegistrar- General,  and  entered  in  his  list  pursuant  to 
the  provisions  of  the  Act  of  3  &  4  V.  c.  92  (d). 

§  1693.  The  same  rule  prevails  with  respect  to  foreign  and  colonial 
registers;  that  is,  copies  of  such  registers  will  be  admissible  only  on 
proof  that  they  are  required  to  be  kept,  either  by  the  law  of  the 
country  to  which  they  belong  (e),  or  by  the  law  of  this  country.  In 
the  absence  of  such  proof,  a  copy  of  a  baptismal  register  in 
Guernsey  (/), — a  copy  of  a  certificate  of  baptism  by  the  chaplain  of 

(z)  Huntley  v.  Donovan,  (1850)  15  Q.  B.  96 ;  81  E.  R.  523. 

(o)  Read  v.  Poster,  (1794)  1  Esp.  213;  3  E.  E.  696;  Doe  v.  Gatacre,  (1838) 
8  C.  &  P.  578.  These  registers  are  now  deposited  in  the  office  of  the  Eegistrar- 
General,  pursuant  to  the  Act  of  3  &  4  V.  u.  92,  ss.  6,  20,  which  Act,  however,  does 
not  render  them  receivable  in  evidence. 

(b)  Stockbridge  v.  Quicke,  (1853)  3  Car  &  K.  305. 

(c)  Davis  V.  Lloyd,  (1844)  1  Car.  &  K.  275,  per  Ld.  Denman  and  Patteson,  J. 
But  see  observations  on  this  case,  ante,  §  701. 

(d)  Whittuck  V.  Waters,  (1830)  4  C.  &  P.  375;  34  E.  E.  813;  Newham  v. 
Raithby,  (1811)  1  Phillim.  315;  Ex.  p.  Taylor,  (1820)  1  J.  &  W.  483.    In  re  Wood- 

■ward,  Kenway  v.  Kidd,  [1913]  1  Ch.  392;  82  L.  J.  Ch.  230.     As  to  the  Act,  see 
ante,  §  1530,  and  post,  §  1602,  n. 

(e)  See  Perth  Peer.,  (1848)  2  H.  L.  C.  865,  873,  874,  876,  877;  81  E.  R.  446; 
AhUtt  V.  Ahhott  &  Godoy,  (1860)  29  L.  J.  P.  &  M.  57;  4  Sw.  &  Tr.  254. 

(/)  Huet  Y.  Le  Mesurier,  (1786)  1  Cox,  275.  On  this  case,  Dr.  Lushington  ob- 
serves that  the  evidence  was  rejected,  "  because  it  did  not  appear  by  what  authority 
the  register  was  kept.  Supposing  it  had  been  proved  that  Guernsey  was  part  of  the 
diocese  of  Winchester,  which  it  is,  and  that  by  ancient  custom  a  register  was  re- 
quired to  be  kept  there,  different  considerations  might  have  applied  to  the  case.  . 
I  am  of  opinion,  that  there  is  no  ground  of  distinction,  supposing  the  register  had 
been  kept  by  order  of  a  competent  authority,  between  registers  kept  in  Guernsey  and 
in  this  country."     Coode  v.   Coode,  (1838)  1  Curt.  766. 
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a  British  minister  at  a  foreign  court  (g), — a  copy  of  the  marriage 
register  kept  in  the  Swedish  ambassador's  chapel  at  Paris  (h),  prior 
to  the  28th  of  July,  1849  (i), — and  a  copy  of  the  book  kept  at  the 
British  ambassador's  hotel  in  Paris,  wherein  the  ambassador's  chap- 
lain had  made  and  subscribed  entries  of  all  marriages  of  British 
subjects  celebrated  by  him  (k), — have  been  rejected.  But,  on  the 
other  hand,  an  examined  copy  of  a  marriage  register  in  Barbadoes 
has  been  admitted,  it  appearing  that  by  the  law  of  that  colony  such 
register  was  kept  (I).  So,  by  virtue  of  a  special  Act  (m),  a  copy  of 
the  marriage  registry,  which  used  to  be  kept  in  the  Ionian  Islands,  is 
receivable  in  evidence,  if  it  purports  "to  be  certified  under  the  sig- 
nature and  official  seal  of  the  Secretary  of  the  Lord  High  Commis- 


§  1594  (w).  It  is  also  deemed  essential  to  the  official  character  nf 
these  books,  that  the  entries  in  them  be  made  promptly,  or,  at  least, 
without  such  long  delay  as  to  impair  their  credibility,  and  that  thev 
be  made  by  the  person  whose  duty  it  was  to  make  them,  and  in  the 
mode  required  by  law,  if  any  has  been  prescribed  (o).  Thus,  a 
minister's  entry  of  a  baptism,  which  took  place  before  he  had  any 
connexion  with  the  parish,  and  of  which  he  received  information  from 
the  clerk,  is  inadmissible ;  as  is  also  the  private  memorandum  made 
by  the  clerk  who  was  present  at  the  ceremony  (p).  The  court,  how- 
ever, will  not  reject  an  entry  in  a  parish  regist-er,  merely  because  it 
was  not  made  contemporaneously,  or  because  it  was  made  or  sanc- 
tioned by  the  incumbent,  on  information  received  from  some  other 
person;  for  it  will  be  presumed  that  the  incumbent,  however  he  got 
his  information,  had  satisfied  himself  of  the  fact  before  he  authorised 
the  entry.  Thus,  an  entry  in  a  parish  book,  which  was  kept  at  the 
parish  church,  of  a  burial  in  the  workhouse  cemetery  within  the 
parish,  has  been  received  in  evidence,  though  it  appeared  that  the 
incumbent  sanctioned  the  entries  on  the  faitli  of  statements  made 
by  others,  and  not  from  his  personal  knowledge  of  the  burials  (g). 

§  1595.  Official  books  and  registers  may  be  proved  either  by  the 
production  of  the  originals  themselves  or  by  copies  (r).     The  highest 

(g)  Dufferin  Peer.,  (1848)  2  H.  L.  C.  47;  81  E.  E.  24. 

Qi)  Leader  v.  Barry,   (1795)  1  Esp.  353. 

(i)  When  the  Act  of  12  &  13  V.  c.  68,  for  facilitating  the  marriage  of  British 
subjects  in  foreign  countries,  passed.  This  Act  is  now  repealed  and  replaced  by 
65  &  56  V.  c.  28. 

(&)  Athlone  Peer.,  (1841)  8  CI.  &  F.  262';  54  E.  E.  56. 

(l)    Coode  V.  Goode,  supra. 

(to)  27  &  28  V.  c.  77,  s.  7. 

(n)  Gr.  Bv.  §  485,  as  to  first  five  lines. 

(o)  Doe  V.  Bray,  (1828)  8  B.  &  C.  813;  Walker  v.   Wingfield,  (1812)  18  Ves.  443. 

(p)  Id.  (g)  Doe  v.  Andrews,  (1850)  15  Q.  B.  756. 

(r)  A  list  of  such  documents  most  commonly  met  with  will  be  found  post,  §  1600. 
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method  of  proof,  and  the  only  one  which  formerly  existed  at  common 
law  with  regard  to  many  such  documents,  is  by  production  of  the 
originals  together  with  proof  that  they  come  from  the  proper  reposi- 
tory (s).  This  method  of  proof,  however,  was  not  always  insisted  on 
by  the  common  law,  and  in  some  cases  is  even  not  generally  avail- 
able (i).  In  practice,  official  books  and  registers  and  documents  of  a 
like  nature  are  now  always  proved  by  means  of  examined  or  certified 
copies  under  the  statutory  provisions  hereafter  mentioned  (u),  unless 
the  circumstances  of  the  case  render  the  examination  by  the  court 
of  the  actual  entry  necessary  to  justice. 

§  1596.  Besides  official  books  and  registers,  there  are  certain  other 
documents  of  a  somewhat  similar  nature  which  the  Legislature  has 
provided  may  in  certain  circumstances  be  admitted  in  evidence  on 
mere  production;  the  provision  above  referred  to  as  to  copies  does 
not,  however,  apply  to  these  documents  (v). 

(s)  Atkins  v.  Hatton,  (1794)  2  Anst.  386;  Armstrong  v.  Hewett,  (1817)  4  Price, 
216;  Pulley  v,  Hilton,  (1823)  12  Price,  625;  Swinnerton  v.  Marq.  of  Stajford,  (1810) 
8  Taunt.  91.  See  ante,  §§  432  et  seq;  and  §§  659  et  seq;  and  Groughton  v.  Blake, 
(1843)  12  M.  &  W.  208,  as  to  the  repository. 

(t)  See  post,  §  1698. 

(u)  14  &  15  V.  c.  99,  s.  14,  post,  §  1599. 

(v)  Some  of  the  principal  of  such  documents  are  : — Documents  under  the  Army 
Act,  1881  (44  &  45  V.  i;.  58),  o.  172  (1),  providing  that  all  orders  authorised  by  the 
Act  "to  be  made  by  the  Army  Council,  or  by  the  Commander  in  Chief  or  Adjutant- 
General  of  the  Forces  in  India,  or  by  any  general  or  other  officer  commanding  . 
may  be  signified  by  an  order,  instruction,  or  letter  under  the  hand  of  any  officer 
authorised  to  issue  orders  on  behalf  of  the  Army  Council  or  such  Commander-in-Chief, 
Adjutant-General,  etc.";  and  any  such  document  purporting  to  be  so  signed,  shall 
be  evidence  of  the  party  signing  being  so  authorised.  By  s.  163  (1)  (b)  of  the  same 
Act,  any  letter,  return  or  other  document  respecting  the  service,  non-service,  or  dis- 
charge of  any  person  as  a,  soldier  is  made  evidence  of  the  facts  stated  in  such  letter, 
etc.,  provided  that,  on  production,  it  purports  to  be  signed  as  in  the  sub-section  men- 
tioned. See  also  8  Geo.  5,  li.  6,  12  (1).  So,  also,  any  description  return,  within  the 
meaning  of  s.  154  of  the  same  Act,  must  be  produced  as  an  original  document,  but 
it  will  be  evidence  of  the  matters  therein  stated  if  it  purport  to  be  signed  by  a  justice 
of  the  peace.  Company's  Books,  where  the  company  is  subject  to  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  V.  c.  16),  which  contain,  pur- 
suant to  s.  98,  entries  of  the  proceedings  of  the  directors,  of  the  committees  of  direc- 
tors, and  of  the  meetings  of  the  company,  where  each  entry  purports  to  be  signed 
by  the  chairman  of  the  meeting.  Books  of  Companies,  to  which  the  Companies  (Con- 
solidation) Act,  1908  (8  Edw.  7,  c.  69)  applies,  if  containing  minutes  purporting  to  be 
signed  by  the  chairman,  either  of  the  meeting  to  which  it  relates,  or  of  the  next 
succeeding  meeting,  as,  by  s.  71,  such  minutes  are  to  be  evidence  of  the  proceedings. 
(See  also,  §§  1603,  1630).  Friendly  Societies.— 'By  the  Friendly  Societies  Act,  1896 
(59  &  60  V.  c.  25),  s.  100,  "  every  document  bearing  the  seal  or  stamp  of  the  central 
of&ce  shall  be  received  in  evidence  without  further  proof ;  and  every  document  pur- 
porting to  be  signed  by  the  chief  or  any  assistant  registrar,  or  any  inspector,  or  public 
auditor,  or  valuer  under  this  Act,  shall,  in  the  absence  of  any  evidence  to  the  con- 
trary, be  received  in  evidence  without  proof  of  the  signature."  Merchant  Shipping 
Documents.— It  being,  by  the  Merchant  Shipping  Act,  1894  (57  &  58  V.  c.  60),  pro- 
vided generally  (s.  719)  that  "  all  documents  purporting  to  be  made,  issued,  or  written 
by  or  under  the  direction  of  the  Board  of  Trade,  and  to  be  sealed  with  the  seal  of 
the  Board,  or  to  be  signed  by  their  secretary,  or  one  of  their  assistant  secretaries,  or 
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§  1598.  ]      MOST  PUBLIC  DOCUMENTS  PROVABLE  BY  COPY. 

§  1598.  With  respect  to  many  such  books  and  documents,  the 
strictness  of  the  common-law  rule  that  their  contents  could  only  be 
proved  by  the  production  of  the  originals  was  not  usually  insisted 
upon ;  and  indeed,  the  public  inconvenience  that  would  follow  the 
removal  of  books  of  general  concernment,  has  been  felt  to  be  so  great, 
as  to  justify,  and  in  some  cases  to  compel,  the  introduction  of  secondary 
evidence  (x).  Such  books  belong  to  a  particular  custody,  from 
which  they  are  not  usually  taken  but  by  special  authority,  granted 
only  in  cases  where  inspection  of  the  book  itself  is  necessary  for  the 
purpose  of  identifying  it,  or  of  determining  sortie  question  arising 
upon  the  original  entry,  or  of  correcting  an  error,  which  has  been  duly 
ascertained.  As,  therefore,  these  books  are,  in  general,  not  removable 
at  the  call  of  individuals,  and  as,  moreover,  being  interesting  to 
many  persons,  they  might  be  required  as  evidence  in  ■  different  places 
at  the  same  time  {y),  it  has  become  a  common-law  axiom  of  almost 
universal  application,  that  whenever  a  book  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  its  contents  may  be  proved  by  an  authentic  copy  [z). 

50  anxious  are  the  judges  not  to  break  in  upon  this  rule,  founded  as  it 
is  on  public  convenience,  that  even  though  the  original  document 
be  in  court,  they  will  not  require  its  production,  but  will  admit  the 
copy,  provided  its  authenticity  be  established  (a). 

if  a  certificate  by  one  of  the  officers  of  the  marine  department,  shall  be  admissible 
in  evidence  in  manner  provided  by  this  Act";  while  provision  as  to  the  proof  of 
regulationa  in  force  for  preventing  collisions  at  sea  is  made  by  s.  419  (5)  of  the  same 
Act,  cited  post,  §  1604.  The  Metropolis  Local  Management  Act,  1855  (18  &  19  V. 
c.  120),  8.  60,  renders  the  minutes  of  proceedings  of  the  Metropolitan  Board  of  Works 
(which  has  now  ceased  to  exist)  and  whose  powers,  duties,  and  liabilities  are,  by 

51  &  52  V.  c.  41,  s.  40,  transferred  to  the  London  County  Council),  admissible  evi- 
dence, provided  they  purport  to  be  signed  by  any  two  of  the  members  present.  Public 
Baths. — Books  containing  entries  of  the  proceedings  of  the  commissioners  may  under 
9  &  10  V.  c.  74,  s.  13,  be  read  as  evidence  if  the  originals  are  produced  purporting 
to  be  signed  by  two  commissioners.  Railway  documents  are  in  many  cases  evidence, 
e.g.,  documents  that  proceed  from  the  commissioners  if  purporting  to  be  signed  by 
any  one  of  such  commissioners  (86  &  37  V.  c.  48,  s.  30) ;  the  same  rule  applies  t'i 
all  documents  relating  to  railways  which  now  emanate  from  the  Board  of  Trade,  and 
which  purport  to  be  signed  by  one  of  the  secretaries  or  assistant  secretaries  of  toe 
Board,  or  by  some  of&cer  appointed  by  the  Board  to  sign  such  documents  (14  &  15  V. 
c.  64,  s.  3;  31  &  32  V.  c.  119,  s.  39).  The  Sea  Fisheries  Act,  1883  (46  &  47  V.  c.  22), 
B.  17,  renders  any  document  drawn  up  in  pursuance  of  the  1st  Sched.  thereof  admis- 
sible as  evidence  of  the  facts  or  matters  therein  stated,  and  under  certain  circum- 
stances such  facts  may  be  certified  officially,  and  such  document  or  certificate  will 
be  admissible  evidence  without  proof  of  the  signature. 

(x)  Mortimer  v.  M'Gallan,  (1840)  6  M.  &  W.  67 ;  9  L.  J.  Ex.  73;  55  B.  B.  503. 

(y)  This  last  reason  does  not  seem  to  be  very  convincing.  Any  and  every  docu- 
ment capable  of  being  used  in  evidence  might  conceivably  be  required  in  two  or  more- 
places  at  the  same  time.  But  this  criticism  is  confined  to  the  particular  reason  given^ 
and  is  not  intended  to  cast  any  reflection  upon  the  soundness  of  the  rule  itself. 

(z)  Lynch  v.  Gierke,  (1696)  3  Salk.  154;  R.  v.  Hains,  (1695)  Comb.  337;  Hoe^ 
V.  Nathrop,   (1697)  1  Ld.  Eaym.  154. 

(a)  Marsh  v.  Collnett,  (1798)  2  Esp.  665;  5  E.  E.  763.  See  §  87,  ante,  as  to  an 
analogous  rule,  in  not  requiring  a  subscribing  witness  to  an  ancient  deed  or  will  1o 
be  called,  even  though  present  in  court. 
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I  1599.  Now,  an  examined  copy,  duly  made  and  sworn  to  by  a 
competent  witness,  has  ever  been  considered  as  "authentic,"  within 
the  meaning  of  the  above  axiom  (b) ;  but  the  Legislature  has  also 
provided  a  more  simple  mode  of  proof,  namely,  by  the  production  of 
a  certified  copy.  The  enactment  by  which  this  salutary  change  in 
the  law  has  been  effected,  is  contained  in  section  14  of  Lord 
Broughajn's  Evidence  Act  of  1851  (c),  and  is  in  the  following  words :  — 
"  Whenever  any  book  or  other  document  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  statute  exists  which  renders  its  contents  prov- 
able by  means  of  a  copy,  any  copy  thereof  or  extract  therefrom 
shall  be  admissible  in  evidence  in  any  court  of  justice,  or  before  any 
person  now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  provided  it  be  proved 
to  be  an  examined  copy  or  extract,  or  provided  it  purport  to  be  signed 
and  certified  as  a  true  copy  or  extract  by  the  officer  to  whose  custody 
the  original  is  intrusted,  and  which  officer  is  hereby  required  to  furnish 
such  certified  copy  or  extract  to  a  person  applying  at  a  reasonable 
time  for  the  same,  upon  payment  of  a  reasonable  sum  for  the  same, 
not  exceeding  four-pence  for  every  folio  of  ninety  words. ' '  In  con- 
formity with  this  section,  a  copy  of  an  entry  in  a  local  registry  of 
births,  certified  under  the  hand  of  a  "deputy  superintendent 
registrar,"  has  been  received  in  evidence  (d);  and  under  the  same 
enactment  the  now  abolished  (e)  Clerk  of  Eecords  and  Writs  was 
ordered  by  the  court  to  furnish  certified  copies  of  any  bills,  answers, 
and  depositions  which  were  in  his  custody,  and  which  were  required 
to  be  used  on  the  trial  of  a  cause  (/). 

§  1600.  Among  the  public  books  and  documents,  the  contents  of 
which,  in  the  absence  of  the  originals,  are  now  provable  under  the 
enactment  just  cited  either  by  examined  or  by  certified  copies,  may 
be  mentioned  the  following: — parish  registers  (gr) ;  the  deposit  and 
transfer  books  of  the  Bank  of  England   (h),   and  of  the  East  India 

(b)  See  R.  v.  Mainwaring,  (1857)  26  L.  J.  M.  C.  10;  7  Cox  C.  C.  192. 

(c)  14  &  15  V.  c.  99. 

(d)  R.  V.  Weaver,  (1873)  L.  R.  2  C.  C.  E.  85;  43  L.  J.  M.  C.  13. 

(e)  See  42  &  43  V.  c.  78,  Sched.  1;  and  E.  S.  C,  Ord.  LX.,  E.  3;  Ord. 
LXL,  E.  1. 

(/)  Reeve  v.  Hodson,  (1853)  10  Hare,  App.  xix. ;   90  E.  E.  547,  per  Wood,  V.-C. 

ig)  Doe  V.  Barnes,  (1834)  1  M.  &  Eob.  386;  42  B.  E.  809.  In  re  Porter's 
Trusts,  (1855)  25  L.  J.  Ch.  688;  105  E.  E.  291;  Wood,  V.-C,  held  that  an  extract 
from  a  pariah  register,  signed  by  the  curate  of  the  parish,  was  admissible.  The 
same  point  was  ruled  by  the  Lords  Justices  in  Re  Hall's  Estate,  (1852)  22  L.  J.  Ch. 
177,  though  that  case  is  erroneously  reported  as  a  decision  to  the  contrary  in  2DeG.  M. 
&G.  748;95E.  E.  317. 

(h)  Breton  v.  Cope,  (1791)  Peake,  30;  Marsh  v.  Collnett,  supra;  Mortimer  v. 
M'Callan,  supra. 
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Company '  (i) ;  the  books  of  the  Customs,  of  the  office  of  Inland 
Eevenue  (k),  and  of  the  Post  Office  (I);  the  rolls  of  courts  baron  (m); 
assessments  of  land-tax  (n);  poor-law  valuations  in  Ireland  (o);  the 
books  of  entry,  records,  deeds,  instruments,  writings,  maps,  plans, 
and  other  official  papers  deposited  in  the  office  of  Land  Eevenue 
Eecords  and  Enrolments  (p);  probably,  poor-rate  books  (g);  perhaps, 
rate  books  kept  by  the  local  authorities  under  the  Public  Health 
Act,  1875  (r) ;  the  by-laws  of  a  railway  company,  made  pursuant  to 
the  Eailways  Clauses  Consolidation  Act  (s) ;  perhaps  the  Middlesex 
Eegistry  of  Deeds  (t) ;  the  Act-book  and  registers  in  the  registry  of 
the  Probate  Division  (u) ;  the  official  log-books  kept  by  the  masters 
of  British  ships  in  the  manner  directed  by  the  Merchant  Shipping 
Act,  1894  (v) ;  the  books  of  baptisms  (x),  marriages,  and  deaths  in 
India  which  are  deposited  in  the  office  of  the  Secretary  for  India  (y) ; 
the  register  of  marriages  in  the  Ionian  Islands,  which  has  been  trans- 
mitted to  the  Eegietrar- General  by  the  Lord  High  Commissioner  (»); 
the  registers  of  marriages  kept  by  British  consuls  abroad  prior  to  the 
28th   of  July,  1849  (a);   foreign  registers   of   marriage,  on   proof  that 

(j)  2  Doug.  593,  n.  3;  Doe  v.  Roberts,  (1844)  13  M.  &  W.  532;  14  L.  J.  Ex.  274; 
67  E.  E.  714. 

(fe)  12  &  13  V.  c.  1,  s.  6.     See  43  &  44  V.  c.  19  and  53  &  54  V.  c.  21. 

(l)    Mortimer  v.  M'Callan,  supra;  Fuller  Y.' Fotch,  (1695)  Garth.  346. 

(to)  B.  N.  p.  247.  Examined  copies  of  court-rolls  are  admissible,  though  they 
are  not  the  copies  delivered  to  the  tentint  of  the  estate;  Breeze  v.  Hawker,  (1844) 

14  Sim.  350. 

(n)  R.  V.  King,  (1788)  2  T.  E.  284.  Those  in  the  Eecord  Office  must  be  proved 
by  certified  copies,  see  ante,  §  1533.  See,  also,  Doe  v.  Seaton,  (1834)  2  A.  &  E.  138; 
4  L.  J.  K.  B.  13;  41  E.  E.  412;  Doe  v.  Arkwright,  (1833)  5  C.  &  P.  675;  38 
E.  E.  851. 

(o)  Swift  V.  M'Tiernan,  (1848)  11  Ir.  Eq.  E.  602;  Welland  v.  Ld.  Middleton, 
(1844),  id.  603 ;  15  &  16  V.  c.  36 ;  23  &  24  V.  c.  4,  s.  9. 

(p)  Doe  V.  Roberts,  supra;  2  &  3  W.  4,  u.  1,  s.  15,  et  seq.;  7  &  8  V.  c.  89. 
As  to  the  proof  of  Crown  leases,  &c.,  recorded  in  Scotland,  see  36  &  37  V.  c.  36,  s.  5. 

(q)  Justice  v.  Elstob,  (1858)  1  E.  &  F.  258.  See,  however,  32  &  33  V.  c.  41, 
o.  18,  cited  ante,  §  147a. 

(r)  But  see  38  &  39  V.  u.  55,  s.  223,  which  simply  enacts,  that  "  the  production 
of  the  books  purporting  to  contain  any  rate  or  assessment  made  under  this  Act 
shall,  without  any  other  evidence  whatever,  be  received  as  prima  fade  evidence 
of  the  making  and  validity  of  the  rates  mentioned  therein." 

(s)  Motteram  v.  East  Coast  Ry.,  (1859)  29  L.  J.  M.  C.  57;  7  C.  B.  (N.S.)  58; 
12  E.  E.  373;  8  &  9  V.  c.  20,  §§  108—111,  cited  post,  §  1656. 

(t)  Collins  V.  Maule,  (1838)  8  C.  &  P.  502;  Doe  v.  Kilner,  (1826)  2  C.  &  P.  289. 

(u)  See   Davis   v.    Williams,    (1811)    13   East,    232;    Dorrett   v.    Meux,    (1854) 

15  C.  B.  142;  23  L.  J.  C.  P.  221;  100  E.  E.  278.  Entries  in  this  book  may  also 
be  proved  by  an  exemplification ;  ante,  §  1589. 

(v)  57  &  58  V.  u.  60,  ss.  239—243. 

(x)  Queen's  Proctor  v.  Fry,  (1879)  4  P.  D.  230;  48  L.  J.  P.  68. 

iy)  Westmacott  v.  Westmacott,  [1899]  P.  183  ;  68  L.J.  P.  63;  Ratcliff  Y .  Ratcli§ 
and  Anderson,  (1859)  1  Sw.  &  Tr.  467 ;  29  L.  J.  P.  M.  &  A.  171,  in  which  case, 
however,  the  original  book  was  produced.  See,  also,  Eep.  of  1838,  by  Commiss. 
appointed  to  inquire  into  the  state,  &c.,  of  non-parochial  registers,  p.  13. 

(z)  27  &  28  V.  c.  77,  ss.  8,  10. 

(a)  12  &  13  v.  c.  68,  s.  20,  enacts,  among  other  things,  that  "  all  marriages, 
both  or  one  of  the  parties  being  subjects  or  a  subject  of  this  realm,  which,  before 
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they  are  required  ix)  be  kept  by  the  laws  of  the  countries  to  which 
they  respectively  belong  (b);  Admiralty  documents,  including  the 
log-books  and  muster  books  of  his  Majesty's  ships,  and  even  official 
letters  lodged  at  the  Admiralty  (c);  lists  of  convoy  (d);  books  of  the 
Sick  and  Hurt  Office  (e);  the  books  kept  by  the  coast-guard  showing 
the  state  of  the  wind  and  weather  (/);  books  of  corporations  contain- 
ing their  official  proceedings  and  matters  afiecting  their  property,  if 
the  entries  are  of  a  public  nature  (g);  ecclesiastical  documents,  such 
as  bishops'  registers  and  chapter-house  registers  (h);  or  terriers  (i) ; 
lists  of  passengers  which,  in  pursuance  of  an  old  statute,  used  to  be 
transmitted  by  the  captains  of  ships  in  the  India  trade  to  the  court 
or  directors  of  that  company  (k);  registers  of  Parliamentary  voters 
which  are  in  the  custody  of  the  sheriffs  or  returning  officers  (I) ; 
some  of  the  documents  relating  to  the  election  of  members  of  Parlia- 
ment (m) ;  public  office  books,  and  other  official  papers,  including 
the  books  of  the  Customs  (n) ;  of  what  was  formerly  the  Excise  (o) ; 
of  the  Register  Office  of  Merchant  Seamen  (p) ;  and  those  kept  at 
public  prisons   {q);   and  vestry  books    (r).     It   would   seem   that  the 

the  28th  of  July,  1849,  have  been  solemnised  according  to  any  religious  rites  or 
ceremonies,  or  contracted  per  verba  de  prcesenti  in  any  foreign  country  or  place, 
and  registered  by  or  under  the  authority  of  any  British  consul-general,  consul,  or 
vice-consul  exercising  his  functions  within  such  country  or  place,  the  signatures 
of  the  parties  being  written  in  the  register,  shall  be  deemed  and  held  to  be  as  valid 
in  the  law,  and  cognisable  in  the  like  manner,  as  if  the  same  had  been  solemnised 
within  her  Majesty's  dominions  with  a  due  observance  of  all  forms  required  by  law." 
This  Act  has  now  been  repealed  and  replaced  by  the  Foreign  Marriage  Act,  1892 
(55  &  56  V.  c.  23). 

(b)  Burnaby  v.  Baillie,  (1889)  42  Ch.  D.  282;  58  L.  J.  Ch.  842;  Abbott  v. 
Abbott  and  Godoy,  (1860)  29  L.  J.  Pr.  &  Mat.  57 ;  4  Sw.  &  Tr.  254. 

(c)  D'lsraeli  v.  Jowett,  (1795)  1  Esp.  427;  Watson  v.  King,  (1815)  1  Stark.  121; 
16  E.  E.  790;  R.  v.  Fitzgerald,  (1741)  1  Leach,  C.  C.  20;  R.  v.  Rhodes,  (1742) 
1  Leach  C.  C.  24;  Barber  v.  Holmes,  (1800)  3  Esp.  190.  Most  of  these  documents 
are  now  lodged  at  the  Eecord  Office,  see  ante,  §  1485. 

id)  Richardson  v.  Mellish,  (1824)  2  Bing.  229;  3  L.  J.  C.  P.  265;  27  E.  E.  603, 
at  p.  241,. per  Best,  C.  J. 

(e)  Wallace  v.  Cook,  (1804)  5  Esp.  117. 

(/)  The  Catherina  Maria,  (1866)  L.  E.  1  A.  &  B.  53. 

(g)  Marriage  v.  Lawrence,  (1819)  3  B.  &  Aid.  412;  22  E.  E.  326;  R.  v. 
Mothersell,  (1707)  1  Str.  92;  Thetford's  Case,  (1719)  12  Vin.  Abr.  90,  pt.  16; 
Warriner  v.  Giles,  (1734)  2  Str.  954,  1223  n.  1. 

(h)  Arnold  v.  Bp.  of  Bath  and  Wells,  (1829)  5  Bing.  316;  7  L.  J.  C.  P.  120; 
30  E.  E.  613;  Coombs  v.  Goether,  (1829)  Moo  &  M.  898;  Humble  v.  Hunt,  (1817) 
Holt,  N.  P.  601. 

(i)   B.  N.  P.  248;  1  St.  Ev.  239. 

(fc)  Richardson  v.  Mellish,  supra. 

il)   Reed  v.  Lamb,  (1860)  6  H.  &  N.  76  ;  29  L.  J.  Ex.  47 ;  123  E.  B.  392. 

(m)  35  &  36  V.  c.  23,  Sch.  I.,  Part  L,  r.  42. 

(n)  Johnson  v.  Ward,  (1806)  6  Esp.  47;  Tomkins  v.  Att.-Gen.,  (1813)  1  Dow. 
iOi;  Buckley  v.  U.S.,  (1846)  4  How.  Sup.  Ct.  Eev.  258  (Am.). 

(o)  Fuller  v.  Fotch,  (1695)  Garth.  346;  R.  v.   Greenwood,  (1815)  1  Price  369. 

(p)  57  &  58  V.  c.  60,  ss.  251,  256. 

(g)  Salte  v.  Thomas,  (1802)  3  Bos  &  P.  188;  R.  v.  Aickles,  (1785)  1  Lea.  294, 
297n,  300n. 

(r)  R.  V.  Martin,  (1809)  2  Camp.  100. 
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*ules  of  savings-banks  cannot  be  proved,  under  Lord  Brougham's 
-Act,  by  certified  copies,  but  that  they  are  provable,  either  by  the 
production  of  the  originals  deposited  with  the  Commissioners  for  the 
reduction  of  the  National  Debt,  or  by  examined  copies  (s). 

§  1601.  As  the  section  of  Lord  Brougham's  Act,  quoted  above  (i), 
refers  only  to  such  documents  as  are  not  provable  by  means  of 
copies  under  any  other  statutable  provision,  it  becomes  necessary  to 
enumerate  the  principal  public  registers  and  documents,  certified 
copies  of  which  are  receivable  in  evidence,  by  virtue  of  some  enact- 
ment having  special  reference  to  them.  And  here  it  must  be  recol- 
lected, that  the  mode  of  proof  afforded  by  these  particular  statutes 
has  been  much  simplified  by  the  Documentary  Evidence  Act  of 
1845 ;  and  that  provided  the  certified  copies  respectively  purport  to 
be  duly  signed  or  sealed,  or  othenvise  authenticated  in -the  manner 
pointed  out  by  statute,  they  will  in  almost  every  case  be  now 
admitted  in  evidence,  without  proof  of  the  seal,  the  signature,  or 
the  official  character  of  the  party  certifying  (it). 

§  1602.  The  following  list, — contained  in  this  and  the  next  seven 
sections, — will,  it  is  hoped,  be  found  practically  useful,  as  it  refers 
to  the  principal  documents  which  are  provable  by  means  of  certified 
copies  under  particular  Acts  of  Parliament  (v).  The  registers  of 
births,  marriages,  and  deaths,  made  pursuant  to  the  Eegistration 
Act  of  1836  (x),  as  amended  by  the  Births  and  Deaths  Eegistration 
Act,  1874  (y) ;  the  register  books  kept  under  the  Registration  of 
Burials  Act,  1864  [z) ;  the  non-parochial  registers  of  births,  baptisms, 

(s)  26  &  27  V.  c.  87,  s.  4.  "  The  copy  of  such  rules  deposited  with  the  said 
commissioners,  or  a  true  copy  thereof,  examined  with  the  original,  and  proved 
to  be  a  true  copy,  shall  be  received  as  evidence  of  such  rules  respectively  in 
all  cases." 

(t)  Ante,  §  1599. 

(a)  8  &  9  V.  c.  113,  s.  1 ;  cited  ante,  §  7. 

(b)  As  to  when  certified  copies  of  enrolments  of  instruments  are  admissible 
in  evidence,  see  post,  §§  1649 — 1654. 

(s)  6  &  7  W.  4,  c.  86,  s.  38,  enacts,  that  "the  Eegistrar-General  shall  cause 
to  be  made  a  seal  of  the  said  register  of&ce,  and  the  Registrar-General  shall  cause 
to  be  sealed  or  stamped  therewith  all  certified  copies  of  entries  given  in  the  said 
office ;  and  all  oertified  copies  of  entries  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  said  register  office  shall  be  received  as  evidence  of  the  birth,  death,  or 
marriage,  to  which  the  same  relates,  without  any  further  or  other  proof  of  such 
entry;  and  no  certified  copy,  purporting  to  be  given  in  the  said  office,  shall  be  of 
any  force  or  effect,  which  is  not  sealed  or  stamped  as  aforesaid."  See,  also, 
section  35,  cited  ante,  §  1504,  which  authorises  the  clergyman,  superintendent 
registrar,  and  other  officers,  to  give  certified  copies  of  the  local  registers;  but  as  the 
Act  contains  no  provision  for  making  such  copies  evidence,  it  may  be  doubtful 
whether  they  would  be  admissible,  were  it  not  for  the  Act  of  14  &  15  V.  c.  99, 
s.  14,  cited  ante,  §  1599.  See,  also,  the  Marriage  Act,  1898  (61  &  62  V.  c.  58),  s.  7  (5). 
See  R.  V.  Mainwaring,  (1856)  26  L.  J.  M.  C.  10;  7  Cox,  C.  C.  192;  R.  v.  Weaver, 
(1873)  L.  R.  2  C.  C.  E.  85;  43  L.  J.  M.  C.  13. 

iy)  37  &  38  V.  u.  88,  ».  32,  cited  ante,  §  1504. 

iz)  27  &28  V.  c.  97,  ss.  5,  6. 
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marriages,  deaths,  and  burials,  which  are  deposited  in  the  office  of 
the  Registrar-General,  and  certified  extracts  from  which  are  admis- 
sible, under  certain  regulations  as  to  notice,  &c.,  in  all  civil  pro- 
ceedings (ft),  though  in  criminal  cases  the  original  register  must  be 
produced;  the  registers,  muster-rolls,  and  pay  lists,  transmitted  to 
the  Registrar-General  of  Births  and  Deaths  in  England,  in  pursuance 

(o)  3  &  4  V.  c.  92,  s.  9,  enacts,  that  "  the  Eegistrar-General  shall  certify  all 
extracts  which  may  be  granted  by  him  from  the  registers  or  records  deposited, 
or  to  be  deposited,  in  the  said  office,  and  made  receivable  in  evidence  by  virtue 
of  the  provisions  herein  contained,  by  causing  them  to  be  sealed  or  stamped  with 
the  seal  of  the  office ;  and  all  extracts  purporting  to  be  stamped  with  the  seal 
of  the  said  office  shall  be  received  in  evidence  in  all  ca'ses,  instead  of  the  production 
of  the  original  registers  or  records  containing  such  entries,  subject  nevertheless 
to  the  provisions  hereinafter  contained." 

Section  10  enacts,  that  "  every  extract  granted  by  the  Eegistrar-General  from  any 
of  the  said  registers  or  records,  shall  describe  the  register  or  record  from  which 
it  is  taken,  and  shall  express  that  it  is  one  of  the  registers  or  records  deposited 
in  the  general  register  office  under  this  Act ;  and  the  production  of  any  of  the 
said -registers  or  records  from  the  general  register  office,  in  the  custody  of  the  proper 
officer  thereof,  or  the  production  of  any  certified  extract  containing  such  descrip- 
tion as  aforesaid,  and  purporting  to  be  stamped  with  the  seal  of  the  said  office, 
shall  be  sufficient  to  prove  that  such  register  or  record  is  one  of  the  registers  and 
records  deposited  in  the  general  register  office  under  this  Act,  in  all  cases  in  which 
the  register  or  record,  or  any  certified  extract  therefrom,  is  herein  respectively  declared 
admissible  in  evidence." 

Section  11  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence  on  the 
trial  of  any  cause  in  any  of  the  courts  of  common  law,  [qu.  as  to  the  meaning  of 
thesQ  words  since  the  passing  of  the  Judicature  Acts]  or  on  the  hearing  of  any  matter 
which  is  not  a  criminal  case,  at  any  session  of  the  peace  in  England  or  Wales,  any 
extract,  certified  as  hereinbefore  mentioned,  fjom  any  such  register  or  record,  he  shall 
give  notice  in  writing  to  the  opposite  party,  his  attorney  or  agent,  of  his  intention 
to  use  such  certified  extract  in  evidence  at  such  trial  or  hearing,  and  at  the  same  time 
shall  deliver  to  him,  his  attorney  or  agent,  a  copy  of  the  extract,  and  of  the  certificate 
thereof ;  and  on  proof  by  affidavit  of  the  service  or  on  admission  of  the  receipt  of  such 
notice  and  copy,  such  certified  extract  shall  be  received  in  evidence  at  such  trial  or 
hearing,  if  the  judge  or  court  shall  be  of  opinion  that  such  service  has  been  made  in 
sufficient  time  before  such  trial  or  hearing,  to  have  enabled  the  opposite  party  to 
inspect  the  original  register  or  record,  from  which  such  certified  extract  had  been 
taken,  or  within  such  time  as  shall  be  directed  by  any  rule  to  be  madei  as  hereinafter 
provided." 

Section  12  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence  on 
such  trial  or  hearing  any  original  register  or  record  (instead  of  such  certified  extract), 
he  shall  nevertheless,  within  a  reasonable  time,  give  to  the  opposite  party  notice  of 
his  intention  to  use  such  original  register  or  record  in  evidence,  and  deliver  to  such 
opposite  party  a  copy  of  a  certified  extract  of  the  entry  or  entries,  which  he  shall 
intend  to  use  in  evidence." 

Section  13  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence  on  any 
examination  of  witnesses,  or  at  the  hearing  of  any  cause,  in  any  court  of  equity 
[qu.  as  to  the  meaning  of  these  words  since  the  passing  of  the  Judicature  Acts] ,  any 
extract,  certified  as  hereinbefore  mentioned,  he  shall,  ten  clear  days  at  the  least 
before  publication  shall  pass  in  any  cause,  where  no  commission  has  issued  for  the 
examination  of  the  witnesses  of  the  party  intending  to  give  such  evidence,  or  where 
such  commission  shall  issue,  then  seven  clear  days  at  the  least  before  the  opening  of 
such  commission,  deliver  to  the  clerk  or  clerks  in  court  of  the  opposite  party  or  parties 
a  notice  in  writing  of  his  intention  to  use  such  certified  extract  in  evidence,  on  the 
examination  of  witnesses  or  at  the  hearing  of  a  cause  (as  the  case  may  be),  and  shall 
at  the  same  time  deliver  to  the  clerks  in  court  of  the  opposite  party  or  parties  a 
copy  or  copies  of  such  extract,  and  of  the  certificate  thereof,   and   thereupon   such 
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of  the  Eegistration  of  Births,  Deaths,  and  Marriages  (Army)  Act, 
1879  (b);  the  registers  of  the  marriages  of  British  subjects  in  foreign 
countries,  which,  since  the  28th  of  July,  1849,  have  been  kept  by 
British  consuls,  and  certified  copies  of  which  are  annually  trans- 
mitted through  one  of  the  Secretaries  of  State  to  the  Eegistrar- 
General  (c) ;  the  registers  of  births  and  deaths  in  Ireland  (d) ;  the 
register-books  kept  under  the  provisions  of  the  statute  passed  in 
1854  for  the  better  registration  of  births,  deaths,  and  marriages  in 
Scotland  (e) ;  the  register  of  irregular  Scotch  marriages  (/) ;  and  the 

certificated  extract  shall  be  received  in  evidence  :  Provided  that  at  the  hearing  of  the 
cauBe  the  service  of  such  certified  copy  and  notice  be  admitted  or  proved  by  affidavit." 

Section  14  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence,  on 
such  examination  or  hearing  in  any  court  of  equity,  any  original  register  or  record 
(instead  of  such  certificated  extract),  he  shall  nevertheless,  within  the  number  of  days 
hereinbefore  respectively  mentioned,  deliver  to  the  clerk  or  clerks  in  court  of  the 
opposite  party  or  parties  a  notice  of  his  intention  to  use  such  original  register  or 
record  in  evidence,  together  with  a  copy  of  a  certified  extract  of  the  entry  or  entries 
which  he  shall  intend  to  use  in  evidence." 

Section  15  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence,  upon 
any  petition,  motion,  or  other  interlocutory  proceedings  in  any  court  of  equity  or  in 
the  Master's  office,  any  extract  certified  as  hereinbefore  mentioned,  he  shall  produce  to 
the  court  or  Master  (as  the  case  may  be)  an  extract,  certified  as  hereinbefore  men- 
tioned, accompanied  by  an  affidavit  stating  the  deponent's  belief  that  the  entry  or 
entries  in  the  original  register  or  record  is  correct  and  genuine." 

Section  16  enacts,  that  "  in  case  any  party  shall  intend  to  use  in  evidence  in  any 
Ecclesiastical  Court,  or  in  the  High  Court  of  Admiralty,  any  extract,  certified 
as  hereinbefore  mentioned,  he  shall  plead  and  prove  the  same  in  the  same  manner 
to  all  intents  and  purposes  as  if  the  same  were  an  extract  from  the  parish  register, 
save  and  except  that  any  such  extract,  certified  as  hereinbefore  mentioned,  shall  be 
pleaded  and  received  in  proof  without  its  being  necessary  to  prove  the  collation  of 
such  extract  with  the  original  register  or  record  :  Provided  always,  that  the  judge  of 
the  court,  on  cause  shown  by  any  party  to  the  suit  (or  of  his  own  motion  when  the 
proceedings  are  in  pcenam),  may,  after  publication,  issue  a  monition  for  the  produc- 
tion at  the  hearing  of  the  cause  of  the  original  register  or  record  containing  the  entry 
to  which  such  certified  extract  relates." 

Section  17  enacts,  that  "  in  all  criminal  cases,  in  which  it  shall  be  necessary  to 
use  in  evidence  any  entry  or  entries  contained  in  any  of  the  said  registers  or  records, 
such  evidence  shall  be  given  by  producing  to  the  court  the  original  register  or  record." 

All  the  above  enactments  have  been  extended  to  the  registers  deposited  under 
21  &  22  V.  c.  25,  by  section  3  of  that  Act. 

(b)  42  &  43  V.  c.  8. 

(c)  Formerly  under  12  &  13  V.  c.  68,  and  now  under  55  &  56  V.  c.  23. 

(d)  26  &  27  V.  c.  11,  s.  5. 

(e)  17  &  18  V.  c.  80,  s.  58.  This  section  was  amended  by  the  Eegistration  of 
Births,  Deaths,  and  Marriages  (Scotland)  Amendment  Act,  1910  (10  Ed.  7.  and 
1  G.  5.  c.  32),  which  provides  that  the  Eegistrar-General  shall  cause  to  be  made  a 
seal  of  the  General  Eegistry  Office,  and  the  Eegistrar-General  shall  cause  to  be  sealed 
or  stamped  therewith  all  extracts  of  entries  given  in  the  said  office ;  and  all  extracts 
of  entries  purporting  to  be  sealed  or  stamped  with  the ,  seal  of  the  said  General 
Eegistry  Office  shall  be  deemed  to  be  duly  authenticated  by  the  Eegistrar-General, 
and  the  provisions  of  the  said  section  shall  apply  thereto  as  fully  as  if  such  authenticated 
extracts  were  signed  by  the  Eegistrar-General.     See  ante,  §  7. 

(/)  19  &  20  V.  c.  96,  s.  2,  enacts,  in  substance,  that  any  certified  copy  of  the  entry 
of  any  irregular  marriage  in  the  Scottish  register  of  marriages,  shall,  if  signed  by  the 
registrar,  be  received  in  evidence  of  such  marriage,  and  of  the  residence  in  Scotland 
required  by  the  Act,  in  all  courts  in  the  United  Kingdom  and  dominions  thereunto 
belonging.    This  Act  is  amended  by  6  Geo.  5.  u.  7. 
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register  of  marriages  in  Ireland,   deposited  in  the    General    Eegister 
Office,  at  Dublin  (g). 

§  1603.  Next  come  registers  and  books  kept  at  the  Patent  Office, 
and  patents  for  inventions,  specifications,  and  all  other  documents 
in  that  office,  which  are  provable  by  printed  or  written  copies  or  ex- 
tracts, purporting  to  be  certified  by  the  comptroller,  and  sealed  with 
the  office  seal  (h) ;  the  documents  relating  to  the  election  of  members 
of  parliament,  deposited  with  the  Clerk  of  the  Grown  in  Ghancery  (i), 
which,  when  admissible  in  evidence  at  all,  may  be  proved  by  office 
copies  issued  by  such  clerk  (fc) ;  the  valuations  of  rateable  property  in 
Ireland,  and  all  field-books  and  documents  relating  thereto,  which  are 
provable  by  copies  or  extracts  purporting  to  be  signed  by  the  com- 
missioner of  valuations,  or  by  his  deputy  (Z),  or  for  the  purposes  of 
any  proceeding  in  any  Givil  Bill  Court,  by  the  clerk  of  the  union  in 
the  rate-book  of  which  the  valuation  appears  (m) ;  the  valuation-lists 
of  property  in  the  Metropolis,  which  may  be  proved  by  duplicates  or 
copies  certified  by  the  clerk  of  the  assessment  committee  that  approved 
them  (n) ;  the  documents  kept  by  the  registrar  of  companies,  copies 
or  extracts  from  which,  certified  under  the  hand  of  the  registrar  or 
an  assistant  registrar,  are  receivable  in  evidence  (o) ;  the  reports  of 
inspectors  appointed  under  the  Companies  (Consolidation)  Act,  1908, 
which  are  provable  by  copies  authenticated  by  the  seal  of  the  com- 
pany whose  affairs  have  been  investigated  (p) ;  declarations  made 
under  the  British  Nationality  and  Status  of  Aliens  Act,  1914,  certi- 
ficates of  naturalization,  and  entries  made  in  any  register  in  pursu- 
ance of  the  Act  (g) ;   the  register  of   newspaper  proprietors,  which  is 

(j)  7  &  8  V.  c.  81,  38.  52  and  71.  This  last  section  is  the  same  as  a.  38  of 
6  &  7  W.  4,  c.  86,  excepting  only  that  it  is  confined  to  marriages.  See,  also,  26  & 
27  V.  c.  90. 

(h)  7  Ed.  7,  t.  29,  s.  79.  S.  80  of  the  same  Act  further  provides,  that  "  (1)  Copies 
of  all  specifications,  drawings,  and  amendments  left  at  the  Patent  Office  after  the 
commencement  of  this  Act,  printed  for  and  sealed  with  the  seal  of  the  Patent  Office, 
shall  be  transmitted  to  the  Edinburgh  Museum  of  Science  and  Art,  and  to  the  Enrol- 
ments Office  of  the  Chancery  Division  in  Ireland,  and  to  the  Eolls  Office  in  the  Isle 
of  Man,  within  twenty-one  days  after  the  same  shall  respectively  have  been  accepted 
•ir  allowed  at  the  Patent  Office;  (2)  Certified  copies  of,  or  extracts  from,  any  such 
iocuments  and  of  any  documents  so  transmitted  in  pursuance  of  any  enactment  re- 
pealed by  this  Act  shall  be  given  to  any  person,  on  payment  of  the  prescribed  fee; 
and  any  such  copy  or  extract  shall  be  admitted  in  evidence  in  all  courts  in  Scotland 
and  Ireland  and  in  the  Isle  of  Man  without  further  proof  or  production  of  the 
originals." 

(i)   See  ante,  §  1516. 

(fc)  35  &  36  V.  c.  33,  Sch.  1,  Part  1,  r.  42. 

(l)   23  &  24  V.  c.  4,  8.  9. 

(m)40  &  41  V.  c.  56,  ».  32. 

(n)  82  &  83  V.  c.  67,  s.  64.  See  also  the  Local  Government  Act,  1888  (51  &  o2 
V.  c.  41). 

(o)  8  Ed.  7,  c.  69,  ».  243  (7). 

(p)  8  Ed.  7,  c.  69,  8.  111. 

iq)  i  &  5  G.  5,  c.  17,  38.  20,  21,  22. 
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kept  by  the.  registrar  of  joint-stock  companies,  and  copies  of  entries 
in  which,  certified  by  the  registrar  or  his  deputy,  or  under  the  official 
seal  of  the  registrar,  are  in  all  proceedings,  civil  or  criminal,  sufficient 
prima  facie  evidence  of  all  matters  thereby  appearing ;  the  register  ()•) 
of  licences  kept  in  pursuance  of  the  Licensing  (Consolidation)  Act, 
1910,  which  are  receivable  in  evidence  of  the  matters  required  to  be 
entered  therein,  and  the  entries  in  which  are  provable  by  copies  certi- 
fied to  be  true,  and  purporting  to  be  signed  by  the  clerk  of  the  licens- 
ing justices  (s). 

§  1604.  Under  the  Merchant  Shipping  Act,  1894  (t),  register  books, 
certificates  of  registry,  indorsements  on  such  certificates,  and  declara- 
tions in  respect  of  British  ships  (u) ;  a  copy  or  transcript  of  the 
register  of  British  ships  kept  by  the  registrar-general  of  shipping  and 
seamen  (v) ;  certificates  of  competency  (x) ;  statements  of  changes  in 
his  crew  sent  by  a  master  of  a  foreign-going  ship  to  a  superinten- 
dent (y);  releases  of  seamen's  wages  (z);  submission  to,  or  awards 
of,  superintendents  as  to  any  question  between  a  master  or  owner  and 
any  of  his  crew  (a) ;  duplicate  agreements  or  lists  of  crew  in  cases 
where  ship  is  lost  (b) ;  official  log-books  (c) ;  certificates  of  execution 
of  bonds  given  by  master  of  emigrant  ship  (d) ;  certificates  of  expenses 
incurred  in  respect  of  wrecked  passenger,  or  forwarding  a  passenger  (e; ; 
certificates  of  tonnage  of  fishing  boats  (/) ;  decisions  of  superintendents 
of  disputes  between  owners,  skippers  and  seamen  of  fishing  boats  (g); 
indorsements  of  superintendents  on  indentures  of  apprentices,  and 
agreements  with  boys  (h) ;  registers  of  certificated  skippers  and  second 
hands  (i) ;  records  of  draught  of  water  of  sea-going  ships  (fc) ;  reports  of 
proceedings  of  naval  courts  (l) ;  valuations  of  property  in  respect  of 
which  salvage  claims  are  made  by  valuers  appointed  by  receiver  of 
district  where  such  property  is  (wi) ;  depositions  previously  made,  when 
witness  cannot  be  produced  (n) ;  and  documents  purporting  to  be 
made,  issued,  or  written  by  or  under  the  direction  of  the  Board  of 
Trade  (o) ;  are,  on  their  production  from  the  proper  custody,  admis- 
sible in  evidence,  and  a  copy  of  any  such  document  or  extract  there- 
from is  also  so  admissible,  if  proved  to  be  an  examined  copy  or  ex- 

(r)  ii  &  45  V.  c.  60,  a.  15.     See,  also,  37  &  38  V.  c.  69,  ss.  35,  36. 
(s)  10  Ed.  7  and  1  G.  5,  c.  24,  ?.  53  (3). 

(t)  57  &  58  V.  c.  60.  (u)  S.  64  (2). 

{v)  S.  64  (3)  ix)  S.  100. 

iy)  S.  117.  (z)  S.  136  (3). 

(a)  S.  137  (2).  (b)  S.  174  (3). 

(c)  S.  239  (6;  (d)  S.  310  (2). 

(e)  S.  334  (2).  (/)    S.  371  (3). 

ig)  S.  387  (2)  (h)  S.  395  (4). 

(»•)    S.  416.  (k)  S.  436  (2). 

(Z)    S.  484.  (m)  S.  551. 

(n)  S.  691.  (o)  S.  719. 
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tract,  or  if  it  purport  to  be  signed  and  certified   as  a  true  copy  or 
extract  (p). 

§  1604a.  All  records  made  in  regimental  books  in  pursuance  of 
any  Act,  or  of  the  King's  Regulations,  or  of  military  duty,  are,  by 
virtue  of  the  Army  Act,  1881,  rendered  admissible  in  evidence  of  the 
facts  therein  stated,  provided  they  purport  to  be  signed  by  the  com- 
manding officer  or  by  the  officer  whose  duty  it  is  to  make  them ; 
and  a  copy  of  any  such  record,  purporting  to  be  certified  by  the  officer 
having  the  custody  of  such  book,  is  evidence  of  such  record  (g).  So, 
also,  all  warrants  or  orders  made  in  pursuance  of  the  Army  Act,  1881, 
by  any  military  authority  are  "  evidence  of  the  matters  and  things 
therein  directed  to  be  stated,"  and  may  be  proved  by  copies  pur- 
porting to  be  certified  "  by  the  officers  therein  alleged  to  be  authorised 
by  a  Secretary  of  State  or  the  Army  Council  to  certify  the  same  "  (r). 
Again,  the  attestation  paper  (s)  purporting  to  be  signed  by  a  soldier, 
or  his  declaration  made  on  re-engagement  in  any  of  the  regular  forces, 
or  on  any  enrolment  in  any  branch  of  the.  service,  is  evidence  of  his 
having  given  the  answers  to  questions  which  he  is  therein  represented 
as  having  given ;  and  his  enlistment  may  be  proved  by^  a  copy  of  his 
attestation  paper,  purporting  to  be  certified  by  the  officer  having  the 
custody  of  such  document  (i).  In  proceedings  against  a  soldier  on 
a  charge  of  being  a  deserter  or  absentee  without  leave,  where  the 
soldier  has  surrendered  himself  into  the  custody  of  any  portion  of 
his  Majesty's  forces,  a  certificate  purporting  to  have  been  signed  by 
the  commanding  officer  of  that  portion  of  the  forces  and  stating  the 
fact,  date,  and  place  of  such  surrender  is  evidence  of  the  matters  so 
stated  (m). 

§  1605.  The  same  mode  of  proof  applies  to  the  rules  of  certified 
schools,  which  are  provable  by  copies  purporting  to  be  signed  by  the 
chief  inspector  of  reformatory  and  industrial  schools  (v);  the  rules 
of  loan  societies,  which  may  be  proved  either  by  the  book  in  which 
they  are  entered,  or  by  the  transcript  deposited  with  the  clerk  of  the 
peace,  or  town  clerk,  or  by  an  examined  copy  of  such  transcript,  or 

(p)  S.  695.  The  Act  also  provides  (s.  256  (2)  )  that  all  the  documents  referred  to 
m  s.  256  (1)  shall  be  public  records  and  documents  within  the  meaning  of  the  Public 
Eeoord  Offices  Act,  1838  and  1877,  and  those  Acts  shall,  where  applicable,  apply  to 
those  documents  in  all  respects,  as  if  specifically  referred  to  therein. 

(?)  44  &  45  V.  c.  58,  s.  163,  sub-s.  1  (g)  and  (h).  S.  163  of  this  Act  applies  to 
all  proceedings  under  the  Eeserve  Forces  Act,  1882,  45  &  46  V.  c.  48,  s.  27;  and  the 
Militia  Act,  1882,  45  &  46  V.  c.  49,  s.  44,  sub-s.  2.  See,  also,  the  Territorial  and 
Reserve  Forces  Act,  1907  (7  Ed.  7,  c.  9),  o.  10. 

W  Id.,  s.  163,  sub-s.  1  (e) ;  9  Ed.  7j  c.  3;  see  also  8  G.  5,  u.  6,  a.  12  (1). 

(s)  Id.,  o.  80. 

(t)  Id.,  s.  163,  sub-s.  1   (a). 

(u)  2  G.  5,  c.  5,  s.  6. 

iv)  8  Ed.  7,  c.  67,  e.  88  (5). 
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by  a  copy  certified  by  the  barrister  appointed  for  that  purpose  (x); 
the  rules  of  building  societies,  which  may  be  proved  by  "  a  printed 
copy  certified  by  the  secretary  or  other  officer  of  the  society  to  be  a 
true  copy  of  its  registered  rules  "  (y);  and  the  rules  of  friendly  societies 
which  may,  as  it  would  seem,  be  proved  by  copies  purporting  to  be 
certified  by  the  central  office  (z). 

§   1606.  The    memorials   setting    forth   the    firm    names,    and   the 
names  and  places   of   abode   of  the  members   and   public   officers  of 
banking  copartnerships   (a),   which  are  kept  at  the  Office  of  Inland 
Revenue  (b),  may  be  proved  by  copies  certified  under  the  hand  of  one 
of  the  Commissioners  of  Inland  Revenue ;  the  minutes  of  the  orders 
given   by   any   board   of   guardians   or  district  board,    respecting   any 
complaint,  claim,  or  application  made  to  them,  may  be  proved  by  a 
copy  purporting  to  be  signed  by  the  chairman  of  the  board,  and  to 
be  sealed  with  their  seal,  and  to  be  countersigned  by  their  clerk  (c); 
the  orders  made  by  a  judge  in  lunacy  in  matters  in  lunacy,  and  the 
reports  of  the  masters  in  lunacy,  confirmed  by  fiat,  may  be  proved 
by  office  copies  purporting  to  be  signed  by  a  master,  and  to  be  sealed 
or  stamped  with  the  seal  of  his  office;  also,  certificates  in  lunacy  may 
be  proved  by  office  copies  (d) ;    the   licences,  orders,  and  instruments 
granted,  made,  issued,  or  authorised  by  the  Commissioners  in  Lunacy 
in  pursuance  of  the  Lunacy  Act  may  be  proved  by  copies  purporting  to 
be  sealed  with  the  seal  of  the  commission  (e) ;  all  orders  made  by  the 
Commissioners  of  Public  Works  in  Ireland,  by  virtue  of  the  Drainage 
Maintenance  Act  of  1866,  are  made  provable  by  copies  purporting  to 
be  sealed  by  the  commissioners  (/) ;  orders  and  resolutions  of  the  local 
authorities  under  the   Public   Health   Act,    1875,   may   be  proved  by 
copies  purporting  to  be  signed  by  the  chairmen  of  the  meetings  (g); 
orders  or  regulations  of  a  local  authority  under  the  Diseases  of  Animals 
Act,  1894,  may  be  proved  by  the  production  of  a  newspaper  purport- 
ing to  contain  a  copy  of  them  as  an  advertisement,  or  by  the  pro- 
duction of  a  copy  purporting  to  be  certified  as  a  true  copy  by  the  clerk 
of  the  local  authority  (h) ;  licences  and  rules  confirmed  or  made  under 
the  Explosives  Act,    1875,   may  be  proved   by  copies  certified  by  a 

H  3  &  4  V.  0.  110,  6.  7. 

iy)  37  &  38  V.  c.  42,  e.  20. 

(z)  See  59  &  60  V.  c.  25,  a.  100. 

(a)  7  G.  4,  c.  46,  ss.  4,  6. 

(b)  63  &  54  V.  c.  21,  as.  1  (2),  3-5. 
Ic)  7  &  8  V.  c.  101,  8.  69. 

(d)  The  Lunacy  Act,  1890  (53  V.  c.  5),  s.  144.     See  Harvey  v.  Rex,  [1901]  A:  C. 
601;  70  L.  J.  P.  C.  107. 

(e)  S.  152. 

(/)    29  &  30  V.  c.  49,  B.  20. 

(g)  38  &  39  V.  c.  55,  Sch.  1,  E.  1,  sub-rule  10. 

(h)  57  &  58  V.  c.  57.  ».  37. 
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Government  inspector  (i) ;  an  instrument  purporting  to  be  an  order 
of  a  court  under  Part  IV.  of  the  Children  Act,  1908,  signed  by  the 
members  of  the  court  which  made  the  order,  or  purporting  to  be  a 
copy  of  such  an  order,  and  certified  as  a  copy  by  the  clerk  of  the 
court,  is  evidence  of  the  order  (fc);  and  the  orders  of  justices  for  form- 
ing a  highway  district,  are  provable  by  copies  certified  by  the  clerk 
of  the  peace  (1). 

§  1607.  As  to  inclosures,  the  awards  and  orders  made  or  con- 
firmed by  the  Board  of  Agriculture,  and  other  instruments  proceeding 
from  that  Board,  may  be  proved  by  copies  purporting  to  be  sealed 
with  the  seal  of  the  Board  (m);  and  copies  of  the  confirmed  awards 
which  are  deposited  with  the  clerk  of  the  peace  of  the  county  where 
the  lands  inclosed  are  situate  are  provable  by  copies  or  extracts 
"signed  by  the  clerk  of  the  peace  or  his  deputy,  purporting  the  same 
to  be  a  true  copy  "  (n);  the  plans  and  books  of  reference  deposited 
by  railway  companies  with  the  clerks  of  the  peace,  may  be  proved 
by  copies  or  extracts  certified  by  those  officers  (o) ;  the  minutes  of 
the  proceedings  of  the  Charity  Commissioners,  and  all  orders,  certi- 
ficates, and  schemes  made  or  approved  by  them,  are  provable  by 
copies  purporting  to  be  extracted  from  the  books  of  the  board,  and  to 
be  certified  by  the  secretary  (p) ;  all  leases  and  other  instruments  made 
under  the  Act  for  enabling  incumbents  of  ecclesiastical  benefices  to 
demise  their  lands  on  farming  leases,  which  are  respectively  entered 
in  the  proper  ecclesiastical  registry,  may  be  proved  by  office  copies 
certified  under  the  hand  of  the  registrar  or  his  deputy  (5) ;  all  counter- 
parts of  leases  and  other  instruments  deposited  with  the  Ecclesiastical 
Commissioners  for  England,  under  the  provisions  of  the  Act  enabling 
ecclesiastical  corporations  to  grant  leases  for  long  terms,  are  prov- 
able by  office  copies  certified  under  the  seal  of  the  commissioners  (r) ; 
and  all  agreements  and  awards,  apportionments,  maps,  or  plans  (s), 
confirmed  by  the  Tithe  Commissioners,  who,  with  certain  other  com- 
missioners, under  the  Settled  Land  Act,  1882  (t),  became  and  were 

(i)   38  &  39  V.  c.  17,  a.  60. 

(k)  8  Ed.  7,  c.  67,  b.  88  (4). 

(l)   27  &  28  V.  c.  101,  a.  12. 

(m)The  Board  of  Agriculture  Act,  1889  (52  &  53  V.  c.  30).  The  powers  and 
dutiea  of  the  land  commissionere  are  by  this  Act  transferred  to  the  Board  of  Agricjl- 
ture. 

(n)  8  &  9  V.  c.  118,  s.  146.    See  also  3  &  4  W.  4,  c.  87,  ss.  2,  4. 

(0)  8  &  9  V.  c.  20,  s.  10.     See  post,  §  1637. 

(p)  16  &  17  V.  c.  137,  o.  8.     See,  also,  18  &  19  V.  c.  124,  ss.  4  &  5. 

(9)  S  &  6  V.  c.  27,  8.  14. 

(r)  5  &  6  V.  ^.  108,  s.  29. 

(s)  Giffard  v.  Williams,  (18691  38  L.  J.  Ch.  597. 

(t)  46  &  47  V.  c.  38,  e.  46. 
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styled   Land   Commissioners,    are  provable    by   copies    in    accordance 
with  the  Board  of  Agriculture  Act,  1889  (u). 

§  1608.  Again,  the  order  of  a  general  meeting  of  any  company 
subject  to  the  provisions  of  the  Companies  Clauses  Consolidation  Act, 
authorising  the  borrowing  of  any  money,  is  provable  by  a  copy  certi- 
fied to  be  true  by  one  of  the  directors  or  by  the  secretary  (v);  all 
entries  made  in  the  registers  of  common  lodging-houses  kept  under 
the  Public  Health  Act,  1875  (x),  are  provable  by  copies  certified  to 
be  true  by  the  person  having  charge  of  the  register  (y) ;  the  licences 
granted  by  the  Inspectors  of  Irish  Fisheries  for  the  formation  of 
oyster  beds,  are  provable  by  copies  testified  under  the  hand  of  the 
respective  clerks  of  the  peace  with  whom  true  copies  of  the  originals 
shall  have  been  lodged  (2) ;  the  books  kept  at  the  office  of  the  Com- 
missioners of  the  Police  of  the  Metropolis,  in  which  are  entered  the 
particulars  of  the  licences  granted  to  the  drivers,  conductors,  and 
watermen  of  metropolitan  public  carriages,  and  all  entries  therein, 
may  be  proved  by  copies  purporting  to  be  certified  by  the  persons 
having  the  charge  of  the  books  (a) ;  and  the  duplicates  or  copies  of 
stage-carriage  licences,  filed  in  the  Office  of  Inland  Revenue  whence 
the  licences  issue,  are  provable  by  copies  purporting  to  be  certified 
under  the  hand  of  one  of  the  Commissioners  of  Inland  Revenue,  or 
of  the  officer  by  whom  the  licence  has  been  granted,  or  of  some  other 
person  appointed  and  authorised  by  the  commissioners  in  that 
behalf  (b).  Printed  or  written  copies  of  extracts  of  and  from  the 
Register  of  Trade  Marks,  purporting  to  be  certified  by  the  Registrar 
and  sealed  with  the  seal  of  the  Patent  Office  are  admissible  in 
evidence  (c). 

§  1608a.  The  inconvenience  caused  to  bankers  by  constantly 
having  their  clerks  subpcenaed  to  produce  the  books  of  the  firm  in 
courts  of  justice  was  felt  to  be  so  great  that,  by  the  Bankers'  Boobs 
Evidence  Act,   1879  (d),  it  was  in  substance  enacted    as    follows:— 

(u)  52  &  53  V.  c.  30.  This  Act  transferred  the  powers  and  duties  of  the  Land 
Commissioners  to  the  Board  of  Agriculture.  The  tithe  commutation  maps  are  not 
evidence  of  the  boundaries  of  lands  as  between  two  proprietors.  Wilberforce  v.  Hear- 
field,  (1877)  46  L.  J.  Ch.  584;  5  Gh.  D.  709;  but  they  may  be  admissible  sometimes 
on  questions  of  general  public  right  :  see  Smith  v.  Lister,  (1895)  54  L.  J.  Q.  B.  154; 
Att.-Gen.  v.  Antrobus,  [1905]  2  Ch.  188;  74  L.  J.  Ch.  599. 

(d)  8  &  9  V.  c.  16,  s.  40. 

(x)  38  &  39  V.  c.  55. 

ly)  S.  76. 

(2)  29  &  30  V.  c.  97,  ».  7 ;  amended  by  32  &  33  Y.  u.  92;  and  extended  by  61  &  62 
V.  c.  28. 

(0)  6  &  7  V.  c.  86,  s.  16.  See  16  &  17  V.  c.  33;  and  32  &  38  V.  c.  115,  ss.  6,  8, 
11,  15;  also,  as  regards  Dublin  16  &  17  V.  c.  112,  s.  12. 

(b)  12  &  13  V.  c.  1,  3.  16.     See  10  &  11  V.  u.  42. 

(c)  5  Ed.  7,  c.  16,  s.  50. 

(d)  42  &  43  V.  c.  11,  repealing  an  earlier  Act  passed  in  1876. 
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Subject  to  the  provisions  of  the  Act,  a  copy  of  any  entry  in  a  banker's 
book, — which  term  includes  ledgers,  day  books,  cash  books,  account 
books,  and  all  other  books  used  in  the  ordinary  business  of  the  bank  (e), 
-^shall,  in  all  legal  proceedings,  civil  or  criminal,  including  arbitra- 
tions (/),  and  for  or  against  any  one  (g),  be  received  as  prima  facie 
evidence  of  such  entry,  and  of  the  matters,  transactions  and  accounts 
therein  recorded  (h).  But  such  copy  cannot  be  received  unless  proof 
be  given  that  the  book  was,  at  the  time  of  the  making  of  the  entry, 
one  of  the  ordinary  books  of  the  bank,  and  is  in  the  custody  or  control 
of  the  bank,  and  that  the  entry  was  made  in  the  ordinary  course  of 
business  (i).  Such  proof  may  be  given  by  a  partner  or  officer  of  the 
bank,  and  either  orally  or  by  affidavit  (fe).  The  copy  must  also  be 
an  examined  copy,  and  proof  of  that  fact  "  shall  be  given  by  some 
person  who  has  examined  the  copy  with  the  original  entry,"  and 
may  be  given  either  orally  or  by  affidavit  (l).  Section  6  then  goes  on 
to  enact,  that  "  A  banker  or  officer  of  a  bank  shall  not,  in  any  legal 
proceeding  to  which  the  bank  is  not  a  party,  be  compellable  to  produce 
any  banker's  book,"  or  to  appear  as  a  witness  to  prove  the  matters 
therein  recorded,  unless  by  order  of  a  judge  (m)  made  for  special 
cause  (n).  Under  section  7  the  court  (o)  or  judge  is  empowered  (p), 
on  the  application  of  any  party  to  a  legal  proceeding,  to  order  (g) 
"  that  such  party  be  at  liberty  to  inspect  and  take  copies  of  any 
entries  in  a  banker's  book  for  any  of  the  purposes  of  such  proceedings  "  ; 
and  any  such  order  may  be  made  with  or  without  summoning  the 
bank  or  any  other  party  (r),  "  and  shall  be  served  on  the  bank  three 

(e)  42  &  43  V.  c.  11,  e.  9. 

(/)   S.  10. 

(g)  Harding  v.  Williams,  (1880)  14  Ch.  D.  197;  49  L.  J.  Ch.  661. 

(h)  S.  3. 

(i)   S.  4 ;  Asylum,  for  IdioU  v.  Handysides,  (1906)  22  Times  L.  E.  573. 

(k)  S.  4. 

(I)   S.  5. 

(m)  This  term  includes  the  judge  of  a  county  court  with  respect  to  any  action 
in  such  court  :  S.  10. 

(n)  The  costs  of  such  an  order  are  "  in  the  discretion  of  the  court  or  judge."    S.  8. 

(o)  This  includes  a  magistrate  before  whom  »  criminal  charge  is  proceeding  :  R. 
V.  Kinghorn,  [1908]  2  K.  B.  949;  78  L.  J.  K.  B.  33. 

(p)  As  to  when  this  power  will  be  exercised,  see  Perry  v.  Phosplior  Bronze  Co., 
(1884)  71  L.  T.  854. 

(?)  See  Davies  v.  White,  (1884)  53  L.  J.  Q.  B.  275,  as  to  what  affidaviti  will  be 
required  in  support  of  the  application  for  the  order.  Under  s.  7  the  court  has  power 
m  a  legal  proceeding  in  England  to  order  inspection  and  copies  of  any  entries  in  a 
banker's  book  in  either  of  the  other  divisions  of  the  United  Kingdom  :  Kissam  v. 
Link,  [1896]  1  Q.  B.  574;  65  L.  J.  Q.  B.  433. 

(r)  Although  an  order  to  inspect  may  be  granted  ex  parte,  and  without  evidence, 
m  any  civil  proceeding,  the  person  whose  account  is  to  be  inspected  should,  however, 
generally  be  served  with  notice  of  the  application;  Arnott  v.  Hayes,  (1887)  36  Ch.  D. 
731;  56  L.  J.  Ch.  844.  Such  order  ought,  moreover,  to  be  limited  to  the  time  which 
covers  the  dispute  (per  Cotton  and  Bowen,  L.JJ.).  A  person  against  whom  such  an 
order  has  been  made  is  entitled  to  seal  up  such  parts  of  the  books  which  are  the  sub- 
ject of  the  order  as  he  swears  to  be  irrelevant  to  the  matters  in  issue ;  Parnell  v.  Wood, 
[1892]  P.  137. 
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clear  days  (s)  before  the  same  is  to  be  obeyed,  unless  the  court  or 
judge  otherwise  directs."  This  jurisdiction  to  order  inspection  is 
exercised  in  conformity  with  the  general  law  as  to  discovery,  therefore 
an  order  for  the  inspection  of  entries,  which  the  party  swears  to  be 
irrelevant,  will  not  be  made  (t).  Although  the  section  authorises  an 
order  to  inspect  entries  relating  to  an  account  kept  in  the  name  of  a 
person  who  is  not  a  party  to  the  action  (u),  such  an  order  will,  in 
general,  only  be  made  where  they  are  entries  in  an  account  which  is  in 
form  or  substance  the  account  of  one  of  the  parties  to  the  litigation  {v). 
It  only  remains  to  observe  that  this  statute  applies  to  all  ordinary 
banks,  all  savings  banks,  all  post-office  savings  banks  (x),  and  all 
companies  carrying  on  the  business  of  bankers  to  which  the  Com- 
panies (Consolidation)  Act,  1908,  applies,  provided  these  last  have  duly 
furnished  to  the  registrar  of  joint-stock  companies  the  prescribed  lists 
and  summaries  (y);  and  that  it  endeavours  to  facilitate  the  proof  of 
"  any  person,  persons,  partnership,  or  company  "  being  included  within 
any  one  of  these  categories  {z). 

§  1609.  The  Friendly  Societies  Act,  1896,  contains  a  peculiar 
clause  with  respect  to  documentary  evidence ;  for  instead  of  adopt- 
ing the  almost  stereotyped  form  of  rendering  admissible  the  certi- 
fied or  examined  copies  of  documents,  it  enacts,  that  "  Every 
document  bearing  the  seal  or  stamp  of  the  central  office,  shall  be 
received  in  evidence  without  further  proof  ' ' ;  and  it  then  goes  on  to 
provide  that  ' '  every  document  purporting  to  be  signed  by  the  chief 
or  any  assistant  registrar,  or  any  inspector  or  public  auditor  or  valuer 
under  this  Act,  shall,  in  the  absence  of  any  evidence  to  the  contrary, 
be  received  in  evidence  without  proof  of  the  signature  "  (a).     It  will 

is)  Exclusive  of  Sunday,  Christmas  Day,  Good  Friday,  and  any  Bank  Holiday  : 
S.  11. 

(t)  South  Staffordshire  Tramways  Co.  v.  Ebbsmith,  [1895]  2  Q.  B.  669;  65  L.  J. 
Q.  B.  96. 

(«)  Howard  v.  Beal,  (1889)  23  Q.  B.  D.  1 ;  58  L.  J.  Q.  B.  384. 

(v)  Pollock  V.  Garle,  [1898]  1  Ch.  1 ;  66  L.  J.  Ch.  788;  and  see  South  Stafford- 
shire Tramways  Co.  v.  Ebbsmith,  supra. 

(x)  S.  9. 

iy)  45  &  46  V.  c.  72,  s.  11,  sub-s.  2. 

(z)  S.  9  is  as  follows  : — "  In  this  Act  the  expressions  '  bank  '  and  '  banker '  mean 
any  person,  persons,  partnership,  or  company  carrying  on  the  business  of  bankers, 
and  having  duly  made  a  return  to  the  Commissioners  of  Inland  Bevenue,  and  also 
any  savings  bank  certified  under  the  Acts  relating  to  savings  banks,  and  also  any 
post-office  savings  bank.  The  fact  of  any  such  bank  having  duly  made  a  return  to  the 
Commissioners  of  Inland  Eevenue,  may  be  proved  in  any  legal  proceeding,  by  pro- 
duction of  a  copy  of  its  return  verified  by  the  affidavits'  of  a  partner  or  officer  of  the 
bank,  or  by  the  production  of  a  copy  of  a  newspaper  purporting  to  contain  a  copy  of 
such  return  published  by  the  Commissioners  of  Inland  Eevenue;  the  fact  that  aay 
such  savings  bank  is  certified  under  the  Acts  relating  to  savings  banks  may  be  proved 
by  an  office  or  examined  copy  of  its  certificates ;  the  fact  that  any  such  bank  is  a  post- 
office  savings  bank  may  be  proved  by  a  certificate,  purporting  to  be  under  the  hand 
of  his  Majesty's  Postmaster-General,  or  one  of  the  secretaries  of  the  Post  Office. 

(a)  59  &  60  V.  c.  25,  s.  100. 
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be  noted  that  this  last  provision  would  appear  to  be  confined  to  original 
documents,  and  that  copies  or  extracts, — to  become  admissible  under 
the  Act, — must,  as  it  would  seem,  be  sealed  in  accordance  with  the 
first  paragraph  of  the  section. 

§  1610.  Besides  the  instances  just  referred  to  and  the  cases  of 
public  books  and  registers,  the  Legislature  has  in  many  cases  enacted 
that  evidence  may  be  given  by  means  of  certificates,  or  of  certified 
copies  of,  or  extracts  from,  documents.  It  will  suffice,  in  this  place, 
to  mention  a  few  of  the  matters  of  most  frequent  occurrence  which  are 
so  provable  (6). 

(b)  Some  (but  not  all)  of  the  other  matters  as  to  which  proof  is  allowed  to  be 
given  in  the  way  mentioned  in  the  text  are  the  following  : — The  Army  Act,  1881 
(44  &  45  V.  c.  58),  ss.  157,  162  (6),  provides  that  no  person  subject  to  military  law, 
who  has  been  acquitted  or  convicted  of  any  offence,  either  by  a  court-martial  or  by 
a  competent  civil  court,  is  liable  to  be  tried  again  by  a  court-martial  in  respect  of  the 
same  offence;  and  by  section  164,  as  amended  by  3  G.  5,  c.  2,  the  officer  having  the 
custody  of  the  records  of  a  civil  court  in  which  any  person  has  been  tried  must,  if 
required  by  the  commanding  officer  of  the  accused,  or  by  any  other  officer,  transmit 
to  him  a  certificate  setting  forth  the  offence  for  which  the  accused  was  tried,  together 
with  the  judgment ,  whether  of  conviction  or  acquittal ;  and  any  such  certificate  is  to 
be  "  sufficient  evidence  of  the  conviction  and  sentence  or  of  the  order  of  the  court  or 
of  the  acquittal."  This  section  has  been  applied  to  the  reserve  forces  by  45  &  46  V. 
c.  48,  s.  27;  and  to  the  militia  by  the  Militia  Act,  1882  (45  &  46  V.  c.  49),  s.  44  (1). 
Under  the  Assurance  Companies  Act,  1909  (9  Edw.  7,  o.  49),  s.  21,  certain  documents 
may  be  proved  by  certificates.  Under  the  Building  Societies  Acts,  1874  and  1877 
(37  &  38  V.  c.  42,  s.  20;  40  &  41  V.  c.  63),  -any  certificate  of  incorporation  or  of  regis- 
tration, or  other  document  relating  to  a  building  society,  and  purporting  to  be  signed 
by  the  registrar,  shall,  in  the  absence  of  any  evidence  to  the  contrary,  be  received  by 
all  courts  without  proof  of  the  signature.  Under  the  Eegistration  of  Business  Names 
Act,  1916  (6  &  7  G.  5,  i;.  58),  o.  16,  a  certificate  of  registration,  or  a  certified  copy  or 
extract,  is  admissible  in  evidence.  The  Cemeteries  Clauses  Act,  1847  (10  &  11  V.  c.  66), 
by  section  7 ,  empowers  two  justices  to  correct  any  omission,  misstatement,  or  wrong 
description  which  it  shall  appear  to  them  arose  by  mistake,  rejecting  any  lands,  or 
the  owners,  lessees,  or  occupiers  thereof,  which  shall  be  contained  in  the  special  Act, 
or  in  the  schedule  thereto,  or  in  the  plans  or  books  of  reference  relating  to  the  under- 
taking ;  and  the  correction  shall  be  embodied  in  a  certificate  which  shall  state  the 
particulars  of  the  error,  and  shall  along  with  the  other  documents  to  which  it  relates, 
be  deposited  with  the  clerk  of  the  peace  for  the  county  where  the  lands  are  situate ; 
and  thereupon  the  undertakers  may  take  the  lands  or  make  the  works  in  accordance 
with  such  certificate.  Section  8  further  provides  that  copies  of  the  plans  and  books 
of  reference,  and  of  the  corrections  or  extracts  therefrom,  certified  by  the  clerk  of  the 
peace  in  whose  custody  the  documents  are,  shall  be  received  in  all  courts  of  justice 
and  elsewhere  as  evidence  of  their  contents.  The  Charitable  Trustees  Incorporation 
Act,  1872  (35  &  36  V.  c.  24),  ss.  1,  6,  empowers  the  Charity  Commissioners  to  grant 
certificates  of  incorporation  to  the  trustees  of  charities  established  for  religious,  educa- 
tional, literary,  scientific,  or  public  charitable  purposes ;  and  every  certificate  is  ct'n- 
clusive  evidence  that  all  the  preliminary  requisitions  of  the  Act  have  been  complied 
with;  and  the  date  of  incorporation  shall  be  deemed  to  be  that  which  is  mentioned  in 
the  certificate.  The  Children  Act,  1908  (8  Edw.  7,  c.  67),  s.  88,  contains  various  pro- 
visions for  the  admission  in  evidence  of  certificates  with  regard  to  "  certified  schools." 
Under  the  Chimney  Sweepers  Act,  1875  (38  &  39  V.  ^.  70),  s.  14,  any  entry  in  the 
registers  of  master  sweeps,  which  are  required  by  the  Act  to  be  kept  by  the  chief 
officers  of  police,  may  be  proved  by  a  copy  purporting  to  be  certified  as  true  by  the 
chief  officer ;  and  any  statement  purporting  to  be  signed  by  him  ' '  of  the  absence  of 
such  an  entry  in  any  case"  is  "evidence  of  the  matters  therein  appearing."      The 
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§  1612.   With  the  view  of  reducing  the  expense    attendant    upon 
the  proof  of  criminal  proceedings,  the  Legislature  enacted,  in  section  13 

Clerical  Disabilities  Act,  1870  (33  &  34  V.  c.  91).— To  render  a  parBon's  deed  of 
relinquishment  available  under  this  Act,  first  the  deed  must  be  inrolled  in  the  Inrol- 
ment  Department  of  the  Central  Office  (Ord.  LXI.  rr.  1,  9);  and  next,  an  office  copy 
of  it  must  be  recorded  by  the  bishop.  The  Act  then  provides  (section  7),  that  "  a 
copy  of  the  record  in  the  registry  of  the  diocese,  duly  extracted  and  certified  by  the 
registrar  of  the  bishop,  shall  be  evidence  of  the  due  execution,  inrolment,  and  recording 
of  the  deed,  and  of  the  fulfilment  of  all  the  requirements  of  the  Act  in  relation 
thereto. ' '  Under  the  Colonial  Stock  Act ,  1877 ,  certain  certificates  and  lists ,  furnishing 
particulars  of  the  amount  of  the  debt,  the  numbers  and  names  of  the  stockholders, 
and  other  matters,  and  authorised  to  be  given  to  any  stockholder  by  the  registrar  of 
colonial  stock,  are  made  admissible  in  evidence.  The  Corrupt  and  Illegal  Practices 
Act,  1883  (46  &  47  V.  c.  51),  s.  53  (3),  provides  that  in  any  prosecution  or  action 
for  any  offence  against  the  Act,  the  certificate  of  the  returning  officer  that  the  election 
was  duly  held,  and  that  the  person  named  in  the  certificate  vpas  a  candidate  "  shall 
be  sufficient  evidence  of  the  facts  therein  stated."  A  similar  provision  is  contained 
in  26  &  27  V.  u.  29,  s.  6.  The  Crown  Lands  Act,  1832  (2  &  3  W.  4,  u.  1,  v.  26;  see 
also  the  Crown  Lands  Act,  1853,  16  &  17  V.  c.  56),  enacts,  with  respect  to  all  deeds 
relating  to  the  possessions  of  the  Crown,  which  are  inrolled  in  the  Land  Eevenue 
Office,  that  a  memorandum  of  inrolment  on  the  deed,  purporting  to  be  signed  by  the 
keeper  of  the  records  and  inrolments,  or  his  deputy  or  assistant,  shall  be  receivable 
as  sufficient  evidence,  not  only  of  the  inrolment,  but  even  of  the  due  execution  of  the 
deed,  and  that,  too,  without  proof  of  the  signature  attached  to  it.  The  Diseases  ot 
Animals  Act,  1894  (57  &  58  V.  c.  57),  provides  by  section  48  (1)  that  "  in  any  proceed- 
ing under  this  Act  no  proof  shall  be  required  of  the  appointment  or  handwriting  of 
an  inspector  or  other  officer  of  the  Board  of  Agriculture,  or  of  the  clerk  or  an  inspector 
or  other  officer  of  a  local  authority."  On  an  inspector  reporting  a  cowshed,  field,  or 
other  place  to  have  been,  within  ten  days,  infected  with  cattle  plague,  he  is  to  inform 
the  Board  of  Agriculture,  who  shall  forthwith  inquire  into  the  subject  :  section  5. 
The  certificate  of  a  veterinary  inspector  that  an  animal  isi  or  was  affected  by  disease  is 
by  section  44  (5)  conclusive  evidence,  in  all  courts  of  justice,  of  the  matter  certified. 
The  Ecclesiastical  Dilapidations  Act,  1871  (34  &  35  V.  ^.  43),  ss.  27,  46,-  50,  makes 
the  certificate  of  the  official  surveyor  of  the  diocese  conclusive  evidence  of  the  due 
execution  of  repairs  directed  by  him  to  be  executed.  The  Elementary  Education  Acts, 
1870  and"1873  (33  &  34  V.  c.  75,  s.  88;  36  &  37  V.  c.  86,  ».  24  (5)),  contain  special 
clauses  with  respect  Jp  the  proof  and  admissibility  of  certificates  granted  either  by  the 
Education  Department  or  by  the  principal  teacher  of  a  public  elementary  school. 
The  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  by  section  147  (3),  enacts 
that  a  written  declaration  by  the  certifying  surgeon  "  that  he  has  personally 
examined  a  person  employed  in  a  factory  or  workshop  in  his  district,  and  believes  him 
to  be  under  the  age  set  forth  in  the  declaration,  shall  be  admissible  in  evidence  of  the 
age  of  that  person."  The  Foreign  Marriage  Act,  1892  (55  &  56  V.  c.  23),  provides, 
section  17,  as  follows  : — "All  the  provisions  and  penalties  of  the  Marriage  Registra- 
tion Acts,  relating  to  any  registrar,  or  register  of  marriages,  shall  extend  to  every 
marriage  officer,  and  to  the  register  of  marriages  under  this  Act,  and  to  the  certifi'jd 
copies  thereof  (so  far  as  the  same  are  applicable  thereto),  as  if  herein  re-enacted,  and 
in  terms  made  applicable  to  this  Act,  and  as  if  every  marriage  officer  were  a  registrar 
under  the  said  Acts."  Under  the  Friendly  Societies  Act,  1896  (59  &  60  V.  c.  25), s.  11, 
"  an  acknowledgment  of  registry  "  issued  by  the  registrar,  on  being  satisfied  that  a 
society  has  complied  with  the  statutory  requirements,  and  specifying  the  designation 
of  the  society  according  to  the  classification  in  the  Act,  is  conclusive  evidence  that  the 
society  has  been  duly  registered,  unless  it  is  proved  that  the  registry  has  been 
suspended  or  cancelled;  and,  under  section  13  (1),  the  registrar  shall,  on  being  satisfied 
that  any  proposed  amendment  of  a  rule  of  any  such  society  is  not  contrary  to  the 
provisions  of  the  Act,  issue  to  the  society  an  acknowledgment  of  registry  of  the  same, 
which  shall  be  conclusive  evidence  that  the  same  is  duly  registered.  The  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847  (10  &  11  V.  c.  27),  contains  in  sections  7,  10, 
provisions  similar  to  those  in  sections  7,  8  of  the  Cemeteries  Clauses  Act,  1847,  men- 
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of  Lord  Brougham's  Evidence  Act,  of  1851   (c),  that  "whenever,  in 
any  proceeding  whatever,"   (which  term  includes  all  civil  as  well  as 

tioned  above,  and  also,  in  section  26,  provides  that  the  chairman  of  quarter  sessions 
may  grant  certificates,  which  shall  be  conclusive  evidence  that  the  works  are  com- 
pleted and   fit  for   public   use.      Indemnity    Certificates    are    sometimes    granted    \o 
witnesses  who   make   full   disclosures  respecting   corrupt  practices    at    Parliamentary 
elections,  gaming,  and  other  illegal  transactions;  and  in  the    event  of    any  ulterior 
proceedings  against  such  witnesses  the  certificates  constitute  a  valid  defence  and  will 
be  received  in  evidence  on  their  mere  production,  provided  that  they  be  drawn  up  in 
the  proper  form,  and  that  they  purport  to  be  signed  by  the  persons  who  are  respec- 
tively authorised    to    grant  them.      See    the    Acts  noticed  ante,   §   1445,  note;    and 
8  &  9  V.  c.  113,  s.  1,  ante,  §  7.     Under  the  Judgment  Mortgage  (Ireland)  Act,  1850 
(13  &  14  V.  c.  29),  ss.  6,  7,  in  order  to  prove  a  judgment  mortgage,  first,  the  judg- 
ment must  be  proved  in  the  usual  way ;  next ,  the  affidavit  filed  when  the  judgment  is 
entered  must  be  proved  by  an  office,  or  a  certified,  or  an  examined,  copy;  and,  lastly, 
the  due  registration  of  an  office  copy  of  this  affidavit  in  the  office  for  registering  deeds 
and  wills  in  Ireland  must  be  proved  either  by  an  examined  or  a  certified  copy.     It 
seems  doubtful  whether  such  last-named  copy  will  be  received  in  evidence  unless  the 
notice  required  by  the  Begistry  of  Deeds  (Ireland)  Act,  1832,  s.  32,  has  been  duly 
given.     See  Duncan  v.  Brady,  (1860)  12  Ir.  C.  L.  E.  171.     Under  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  V.  c.  18),  ss.  16,  17,  the  fact  that  the  whole  capital 
has  been  subscribed   (until    this    has    been  done  no  company  can   put    in   force  its 
compulsory  powers  of  taking  land)  may  be  proved  by  a  certificate  under  the  hands  of 
two  justices,  granted  on  the  application  of  the  promoters,  and  the  production  of  such 
evidence  as  such  justices  think  sufficient.     The  Markets  and  Fairs  Clauses  Act,  1847 
(10  &  11  V.  c.  14),  contains,  in  sections  7,  8,  clauses  similar  to  those  in  sections  7,  8 
of  the  Cemeteries  Clauses  Act,  1847,  above  noticed;  it  also  provides  in  section  32  that 
two  justices  may  grant  certificates,  which  shall  be  conclusive  evidence  that  the  works 
are  completed  and  fit  for  public  use.     The  Marriage  Acts  (see  the  Marriage  Act,  1836 
(6  &  7  W.  4,  c.  85),  s.  37;  the  Births  and  Deaths  Kegistration  Act,  1837  (7  W.  4, 
and  1  V.  c.  22),  ».  5;  the  Marriages  (Ireland)  Act,  1844  (7  &  8  V.  c.  81),  a.  43,  pro- 
vide that  if  any  action  be  brought  against  a  party  for  having  vexatiously  entered  a 
caveat,  "  a  copy  of  the  declaration  of  the  Begistrar-General,  purporting  to  be  sealed 
with  the  seal  of  the  General  Eegister  Office,  shall  be  evidence    that  the  Eegistrar- 
(Jeneral  has  declared  such  caveat  to  be  entered  on  frivolous  grounds,  and  that  they 
ought  not  to  obstruct  the  grant  of  the  licence ,  or  the  issue  of  the  certificate  " ;  and 
the  plaintiff  thereupon  shall  recover  costs  and  damages.     The  Marriage  and  Begistra- 
tion   Act,   1856  (19  &  20   V.  c.  119),  contains,  in  section    24,    provisions    somewhat 
similar  to  those  in  section  11  of  the  Places  of  Worship  Eegistration  Act,  1855,  below 
mentioned.    The  British    Nationality  and  Status  of    Aliens  Act,  1914  (4  &  5  G.  5, 
c.  17),  SB.  20,  21,  provides  that  certificates  of  naturalization,  as  well  as  all  declara- 
tions authorised  to  be  made  under  the  Act,  may  be  proved  by  the  production  of   the 
original  documents,  or  of  any  copies  certified  to  be  true  by  a  Secretary  of  State,  oi 
by  some  person  authorised  by  such  secretary  to  give  them.     The  Act  also  (section  22) 
provides  for  the  admission  in  evidence  of    copies  of  entries  of    any  register  made  in 
pursuance  of  the  Act.     Under  the  Parliamentary  Costs  Act,  1865  (28  &  29  V.  c.  27), 
ss.  3,  5,  the  House  of  Lords  Costs  Taxation  Act,  1849  (12  &  13  V.  c.  78),  s.  9,  and 
the  House  of  Commons  Costs  Taxation  Act,  1874  (10  &  11  V.  c.  69),  s.  9,  the  Clerk 
of  the  Parliaments,  or  Clerk- Assistant,  the  Speaker,  and  the  Taxing  Officer  of  the 
Lower  House,  are  respectively  authorised  to  issue  certificates  of  the  amount  of  costs 
allowed  on  taxation  in  respect  of    private  bills ;  and  such   certificates    are  conclusive 
evidence  of  the  amount  of  such  costs  in  all  legal  proceedings,  and  operate  on  produc- 
tion as  warrants  of  attorney  to  confess  judgment,  unless  the  defendant  has  in  his 
statement  of  defence  denied  his  liability  to  make  any  payment  in  respect  of  them. 
The  signatures  to  such  certificates  need  not  be  proved ;  see  8  &  9  V.  c.  113,  s.  1,  cited 
ante,  §  7.       See  also   Williams  v.  'Swansea  Canal  Navigation  Co.,   (1868)  L.  E.  3 
Ex.  158.    Parliamentary  Papers. — The  Act  to  give  summary  protection  to  persons 
employed  in  the  publication  of  Parliamentary  Papers  (3  &  4  V.  c.  9),  s.  1,  provides 
that  all  proceedings,  civil  or  criminal,  against  any  person  for  the  publication  of  papers 
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criminal  proceedings)  (d),  "  it  may  be  necessary  to  prove  the  trial  and 
conviction  or  acquittal  of  any  person   charged    with    any    indictable 

printed  by  order  of  Parliament  shall  be  stayed  upon  the  production  of  a  certificate 
under  the  hand  of  the  Lord  Chancellor,  the  Lord  Keeper,  or  the  Speaker  of  the  House 
of  Lords  for  the  time  being,  the  Clerk  of  the  Parliaments,  the  Speaker  of  the  House 
of  Commons,  or  the  Clerk  of  the  same  House,  etating  that  such  papers  were  published 
by  order  of  either  House.  The  affidavit  verifying  such  certificate  required  by  the  Act 
is  not  now  necessary.  See  8  &  9  V.  e.  113,  s.  1,  cited  ante,  §  7.  The  Midwives  Act, 
1902  (2  Edw.  7,  c.  17),  s.  7,  provides  that  a  copy  of  the  roll  of  midwives  purporting 
to  be  printed  by  the  authority  of  the  Midwives  Board,  or  to  be  signed  by  the  secretary 
of  the  Board,  shall  be  evidence  in  all  courts  that  the  women  therein  specified  are 
certified  under  the  Act,  and  in  the  case  of  any  woman  whose  name  does  not  appear 
in  any  such  copy,  a  certificate  under  the  hand  of  the  secretary  of  the  entry  of  the 
name  of  such  woman  on  the  roll  shall  be  evidence  that  such  woman  is  certified.  The 
Midwives  Act,  1918  (8  &  9  G.  5,  u.  43),  e.  3,  provides  that  a  certificate  purporting  to 
be  signed  by  the  Secretary  of  the  Board  that  the  name  of  a,  woman  whose  name 
appears  in  the  roll  of  the  midwives  has  been  removed  from  the  roll,  and  of  the  date 
of  such  removal  shall  be  evidence  that  such  woman  is  not  certified  under  this  Act  and 
of  the  date  as  from  which  she  ceased  to  be  certified.  See  also  the  Midwives  (Scot- 
land) Act,  1915  (5  &  6  G.  5,  u.  91).  The  Patents  and  Designs  Act,  1907  (7  Edw.  7, 
c.  29),  s.  35,  provides  that  the  judge  before  whom  any  action  for  infringing  a.  patent 
shall  be  tried  may  "  certify  that  the  validity  of  the  patent  came  in  question;  and  if 
the  court  or  judge  so  certifies,  then  in  any  subsequent  action  for  infringement,  the 
plaintiff  in  that  action,  on  obtaining  a  final  order  or  judgment  in  his  favour,  shall 
have  his  full  costs,  charges,  and  expenses,  as  between  solicitor  and  client."  See 
Honiball  v.  Bloomer,  (1854)  10  Ex.  538 ;  24  L.  J.  Ex.  11 ;  102  R.  R.  697.  The 
same  statute  provides,  in  section  77,  that  any  certificate  purporting  to  be  under  the 
hand  of  the  Comptroller  as  to  any  entry,  matter,  or  thing,  which  he  is  authorised  by 
that  Act,  or  any  general  rules  made  thereunder,  to  make  or  do,  shall  be  prima  facie 
evidence  of  the  entry  having  been  made,  and  of  the  contents  thereof,  and  of  the 
matter  or  thing  having  been  done  or  left  undone.  The  Comptroller  is  further 
directed,  in  section  51,  to  "  grant  a  certificate  of  registration  to  the  proprietor  of  the 
design  when  registered."  The  Places  of  Worship  Eegulation  Act,  1855  (18  &  19  V. 
u.  81),  s.  11,  provides  that  a  certificate  of  the  Registrar-General,  sealed  or  stamped 
with  the  seal  of  the  General  Register  Office,  that  at  the  time  or  times  therein  stated, 
any  place  certified  to  him  as  a  place  of  meeting  for  religious  worship  was  duly  certified 
and  duly  recorded  as  requqired  by  the  Act,  and  that  at  the  date  of  such  sealed  or 
stamped  certificate  the  record  of  such  certification  remained  uncancelled,  shall  be 
received  in  all  judicial  proceedings  as  evidence  of  the  several  facts  therein  mentioned 
without  further  or  other  proof.  The  Poor  Law  Amendment  Acts,  1844  and  1848 
(7  &  8  V.  c.  101;  11  &  12  V.  ^.  110).  Section  69  of  the  Act  of  1844  authorises  boards 
of  guardians  and  district  boards  to  make  certificates  of  the  chargeability  of  any 
paupers ;  and  if  these  documents  substantially  follow  the  form  given  in  Schedule  C 
of  the  Act,  and  purport  to  be  signed  by  the  chairman  of  the  respective  boards,  to  be 
sealed  with  their  seals,  and  to  be  countersigned  by  their  clerk,  they  are  prima  facie 
evidence  of  the  truth  of  all  statements  contained  therein ;  and  no  other  proof  of 
chargeability  is  required  for  the  purpose  of  making  any  order  of  removal  or  othor 
order,  provided  such  order  bear  date  within  twenty-one  days  after  the  day  of  the  date 
of  any  such  certificate.  In  order  to  clear  up  any  doubt  respecting  the  admissibility 
of  these  certificates,  the  Act  of  1848  further  enacts,  in  section  11,  that  in  any  court, 
and  before  any  justice  or  justices,  and  for  all  purposes,  a  certificate  in  the  form  pre- 
scribed in  Schedule  C  of  the  Act  of  1844,  and  purporting  to  have  been  executed  in  the 
manner  prescribed  by  that  Act,  shall  be  received  within  twenty-one  days  from  the  date 
thereof  as  sufficient  evidence  of  the  chargeability  of  the  person  named  therein,  unless 
the  contrary  be  otherwise  shown.  The  Railway  Clauses  Consolidation  Act,  1845 
(8  &  9  V.  c.  20),  authorises  the  grant  of  certificates  enabling  railway  companies  to 
modify  the  construction  of  roads,  bridges,  and  other  engineering  works.  These  certifi- 
cates, now,  under  14  &  15  V.  c.  64,  s.  3,  issue  from  the  Board  of  Trade,  and  are 
admissible  in  evidence    if  they  purport    to  be    signed    by  one  of  the    secretaries   or 
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offence,  it  shall  not  be  necessary  to  produce  the  record  of  the  con- 
viction or  acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall  be 

assistant  secretaries  of  the  board,  or  by  any  other  officer  appointed  by  the  board  to 
sign  documents  relating  to  railways.  As  to  the  proof  of  certificates  granted  before 
the  last-mentioned  Act,  see  8  &  9  V.  i;.  20,  ss.  66,  67.  The  Eailway  Companies 
Powers  Act,  1864  (27  &  28  V.  c.  120),  sa.  18,  30;  the  Eailway  Construction  Facilities 
Act,  1864  (27  &  28  V.  c.  121),  ss.  20,  60.  Certificates  granted  by  the  Board  of  Trade 
under  these  Acts  must  be  judicially  noticed,  and  are  provable  by  copies  published  in 
the  London,  Edinburgh,  or  Dublin  Gazette.  See  also  33  &  34  V.  c.  19.  The  Kegistry 
of  Deeds  (Ireland)  Act,  1832  (2  &  3  W.  4,  c.  87),  enacts  (section  82)  that  an  office 
copy  of  any  memorial  registered  in  the  register  office  shall,  upon  being  proved  in  like 
manner  as  an  office  copy  of  any  other  record,  be  receivable  in  all  judicial  proceedings 
as  evidence  of  the  contents  of  the  memorial  of  which  it  purports  to  be  an  office  copy, 
without  the  production  of  the  original.  But  notice  in  writing  of  the  pro- 
duction of  such  office  copy  must  be  given  to  the  adverse  party,  who  may  by 
a  counter-notice  require  production  of  the  original,  the  costs  of  producing  which 
will,  however,  have  to  be  paid  by  either  party  as  the  court,  or  its  taxing  officer, 
may  determine.  The  Act  for  the  better  Eegulation  of  the  Office  of  the  Eegistrar  of 
Judgments  in  Ireland  (13  &  14  V.  c.  74),  s.  10,  requires  the  registrar  to  grant  a 
certificate  under  his  hand  of  the  registry  or  re-entry  of  any  judgment,  or  revival, 
decree,  rule,  order,  Crown  bond,  recogiiisance,  or  Us  pendens,  or  of  any  satisfaction, 
vacate,  or  quietus  in  his  office,  and  this  certificate  is  made  evidence  of  any  registry 
on  re-entry.  An  assignment  of  a  judgment  in  Ireland  may  be  proved  by  an  examined 
copy  of  the  inrolment  of  the  memorial  {Fitzgerald  v.  Fitzgerald,  (1849)  8  C.  B.  492; 
Hobhouse  v.  Hamilton,  (1803)  1  Sch.  &  Lef.  207  ;  2  Sch.  &  Lef.  28;  9  G.  2,  c.  5  (Ir.), 
amended  by  51  V.  c.  3 ;  35  G.  2,  c.  14  (Ir.) ;  12  G.  3,  c.  19  (Ir.)),  and  a  certified 
copy  of  such  inrolment  would  probably,  also,  be  admissible  (see  ante,  §  1455).  The 
Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  V.  c.  53),  s.  21,  renders  certificates  given 
by  analysts  under  the  Act  admissible  in  evidence  if  they  purport  to  be  signed  by  the 
persons  giving  them,  and  they  are  "  sufficient  evidence  "  of  the  facts  therein  stated 
unless  the  defendant  shall  require  that  the  analyst  shall  be  called  as  a  witness.  Under 
the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  V.  c.  51),  by  section  1  (5),  upon  a 
prosecution  under  the  section,  the  certificate  of  the  principal  chemist  of  the  Govern- 
ment laboratories  is  "  sufficient  evidence  "  of  the  facts  therein  stated,  unless  the 
prosecutor  requires  the  analyst  to  be  called  as  a  witness.  By  section  19  (2)  and 
section  20  (2)  copies  of  any  analyst's  certificate  proposed  to  be  used  must  be  sent  to 
the  other  side  before  the  hearing.  The  certificate  of  the  analyst  is  not  conclusive ;  see 
Hewitt  V.  Taylor,  [1896]  1  Q.  B.  287 ;  65  L.  J.  M.  C.  68.  As  to  when  the  analyst's 
certificates  are  admissible  under  the  Acts,  see  Tyler  v.  Kingham,  [1900]  2  Q.  B.  413; 
69  L.  J.  Q.  B.  630.  See  also  the  Milk  and  Dairies  (Consolidation)  Act,  1915  (5  &  6 
G.  5,  c.  66),  s.  8,  and  the  Third  Schedule  (4).  The  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  V.  c.  34),  s.  20,  contains  similar  provisions  to  those  in  section  7  of  the 
Cemeteries  Clauses  Act,  1847.  The  Trade  Marks  Act,  1905  (5  Edw.  7,  u.  15),  by 
section  51,  provides  that  a,  certificate  purporting  to  be  under  the  hand  of  the  Eegistrar 
as  to  any  entry,  matter,  or  thing  which  he  is  authorised  by  the  Act  to  make  or  do 
shall  be  prima  facie  evidence  thereof ;  and  by  section  52  all  documents  purporting  to 
be  orders  made  by  the  Board  of  Trade  and  to  be  sealed  with  the  seal  of  the  Board,  f.r 
to  be  signed  by  the  secretary,  or  assistant  secretary  of  the  Board,  or  by  any  person 
authorised  in  that  behalf  by  the  President  of  the  Board,  shall  be  received  in  evidence 
and  shall  be  deemed  to  be  such  orders  without  further  proof,  unless  the  contrary  is 
shown ;  sub-section  2  of  the  same  section  renders  a,  certificate  signed  by  the  President 
of  the  Board  of  Trade  that  any  order  made  or  act  done  is  the  order  or  act  of  the 
Board  conclusive  evidence  of  the  fact.  The  Trades  Union  Act,  1871  (34  &  35  V.  ^.  31), 
"■  13  (5),  empowers  registrars  to  issue  certificates  of  registry  of  trade  unions,  and 
such  certificates  are  "  conclusive  evidence  that  the  regulations  of  the  Act  with  respect 
to  registry  have  been  complied  with."  Title. — Certificates  as  to  title  may  be  given 
under  either  of  the  following  Acts  :— Under  the  Declaration  of  Title  Act,  1862 
(25  &  26  v.  c.  67;  and  see  also  28  &  29  V.  c.  88),  the  Chancery  Division  may 
(section  22),  after  making  a  declaration  of  title  in  favour  of  any  landowner,  grant  him 

1105 


'§§    1612,    1613.]       PROOF  OF  CONVICTION  UNDER  28  &  29  V.  c.  18. 

sufficient  (e)  that  it  be  certified  or  purport  to  be  certified  under  the 
hand  of  the  clerk  of  the  court,  or  other  officer  having  the  custody  of 
the  records  of  the  court  where  such  conviction  or  acquittal  took  place, 
or  by  the  deputy  of  such  clerk  or  other  officer,  that  the  paper  produced 
is  a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and  judg- 
ment or  acquital,  as  the  case  may  be,  omitting  the  formal  parts 
thereof  "  (/). 

§  1613-  As  the  above  general  provision  was  not  considered  suffi- 
ciently comprehensive,  another  attempt  to  meet  the  difficulty  was 
made  by  Parliament  in  1871,  and  will  be  found  embodied  in  the 
18th  section  of  the  Prevention  of  Crimes  Act  of  that  year  (g).  This 
section  deals  only  with  the  proof  of  convictions.  The  enactment  is  as 
follows :  — ' '  A  previous  conviction  may  be  proved  in  any  legal    pro- 

a  certificate  under  seal  setting  forth  the  title  so  declared,  and  further  stating  that 
the  time  for  appealing  has  expired,  which  certificate  will  be  conclusive  evidence  of  tbe 
facts  therein  stated.  Under  the  Land  Transfer  Act,  1862  (25  &  26  "V.  c.  53),  which 
first  established  a  registry  of  title  to  landed  estates,  the  registrar  was  directed  (see 
sections  70,  71)  to,  upon  request,  deliver  to  every  registered  proprietor  a  certificate, 
called  a  "land  certificate,"  under  the  seal  of  the  office,  and  signed  by  the  registrar, 
and  containing  (section  68)  "  all  such  particulars  as  are  material  or  useful  for  the 
purpose  of  manifesting  the  exact  nature  of  the  owner's  estate  or  interest,"  which 
certificate  was  made  evidence  of  the  several  matters  contained  therein;  and,  under 
particular  circumstances,  such  certificates  might  be  a  "  special  land  certificate,"  in 
which  latter  case  it  was  made  "  conclusive  evidence  of  the  title  of  the  registered  pro- 
prietor to  the  land  as  appearing  by  the  record  of  title.  Under  the  Land  Transfer  Act, 
1875  (38  &  89  V.  e.  87),  certificates  of  title,  whether  absolute,  qualified,  or  possessory, 
are  made  "  prima  facie  evidence  of  the  several  matters  therein  contained,"  and  office 
copies  of  registered  leases  are  made  (section  80)  "  evidence  of  the  contents  of  the 
lease."  Since  the  date  of  the  commencement  of  this  Act,  registrations  under  the  Act 
of  1862  are  no  longer  made  (section  125).  The  Waterworks  Clauses  Act,  1847  (10  & 
11  V.  c.  17),  contains  in  sections  7  and  10  provisions  similar  to  those  above  stated  to 
be  contained  in  sections  7  and  8  of  the  Cemeteries  Clauses  Act,  1847.  In  arbitrations 
under  the  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  the  Act  provides 
(section  8)  for  certificates  and  reports  to  be  given  by  medical  practitioners,  appointed 
for  the  purposes  of  the  Act.  The  Weights  and  Measures  Act,  1878  (41  &  42  V.  c.  49; 
see  ante,  §  144a),  requires  an  account  to  be  kept  by  the  Board  of  Trade  of  all  local 
standards  verified  or  re-verified  of  weights  and  measures ;  and  by  section  87  every 
indenture  of  verification  or  indorsement  of  re-verification,  "  if  purporting  to  be  signed 
by  an  officer  of  the  Board,  shall  be  evidence  of  the  verification  or  re- verification  of  the 
weights  and  measures  therein  referred  to."  When  a  local  standard  has  been  compared, 
as  it  may  be,  by  a  local  authority,  the  justice  in  whose  presence  the  comparison  ia 
made  must  sign  an  indorsement  on  the  indenture  of  verification  of  that  standard, 
which  indorsement  must  be  recorded  by  the  Board  of  Trade.  It  will  then  become 
"  evidence  of  the  local  comparison  and  verification,  and  a  statement  of  the  record 
thereof,  if  purporting  to  be  signed  by  an  officer  of  the  board,  shall  be  evidence  of  the 
same  having  been  so  recorded  "  (section  41).  The  Limited  Partnerships  Act,  1907 
(7  Bdw.  7,  c.  24),  s.  16,  and  the  Eegistration  of  Business  Names  Act  (6  &  7  G.  5, 
c.  58),  B.  16,  also  provide  for  the  admissibility  in  evidence  of  certificates  of  registration, 
or  duly  certified  copies  or  extracts. 

(c)  14  &  15  V.  c.  99. 

(d)  Richardson  v.  Willis  (1872)  L.  E.  8  Ex.  69 ;  42  L.  J.  Ex.  15. 

(e)  See  ante,  §  1573,  ad  fin. 

(/)  See  28  &  29  V.  c.  18,  s.  6,  cited  ante,  §  1437,  which  regulates  the  proof  of 
certificates  of  conviction,  when  produced  for  the  purpose  of  discrediting  witnesses. 
(g)  34  &  35  V.  c.  112. 
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•ceeding  whatever  against  any  person  by  producing  a  record  or  extract 
of  euoh  conviction,  and  by  giving  proof  of  the  identity  (h)  of  the 
person  against  vi^hom  the  conviction  is  sought  to  be  proved  with  the 
person  appearing  in  the  record  or  extract  of  conviction  to  have  been 
convicted.  A  record  or  extract  of  a  conviction  shall  in  the  case  of  an 
indictable  offence  consist  of  a  certificate  containing  the  substance  and 
effect  only,  omitting  the  formal  part,  of  the  indictment  and  conviction, 
and  purporting  to  be  signed  by  the  clerk  of  the  court  or  other  officer 
having  the  custody  of  the  records  of  the  court  («')  by  which  such  con- 
viction was  made,  or  purporting  to  be  signed  by  the  deputy  of  such 
clerk  or  officer;  and  in  the  case  of  a  summary  conviction  shall  consist 
of  a  copy  of  such  conviction  purporting  to  be  signed  by  any  justice  of 
the  peace  having  jurisdiction  over  the  offence  in  respect  of  which  such 
conviction  was  made,  or  to  be  signed  by  the  proper  officer  of  the  court 
by  which  such  conviction  was  made,  or  by  the  clerk  or  other  officer  of 
any  court  to  which  such  conviction  has  been  returned.  A  record  or 
extract  of  any  conviction  made  in  pursuance  of  this  section  shall  be 
admissible  in  evidence  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the  same.  A  previous 
conviction  in  any  one  part  of  the  United  Kingdom  may  be  proved 
against  a  prisoner  in  any  other  part  of  the  United  Kingdom;  and  a 
conviction  before  the  passing  of  this  Act  shall  be  admissible  in  the 
same  manner  as  if  it  had  taken  place  after  the  passing  thereof.  A 
fee  not  exceeding  five  shillings  may  be  charged  for  a  record  of  a  con- 
viction given  in  pursuance  of  this  section.  The  mode  of  proving  a 
previous  conviction  authorised  by  this  section  shall  be  in  addition  to, 
and  not  in  exclusion  of,  any  other  authorised  mode  of  proving  such 
conviction "  (k).  The  Criminal  Justice  Administration  Act,  1914, 
provides  that  in  the  case  of  a  summary  conviction  ' '  the  record  or 
extract  "  by  which  the  conviction  may  be  proved  under  the  above 
section  may  consist  of  a  copy  of  the  minute  or  memorandum  entered 
in  the  register  required  to  be  kept  under  section  22  of  the  Summary 
Jurisdiction  Act,  1879,  purporting  to  be  signed  by  the  clerk  of  the 
court  by  whom  the  register  is  kept  (I).  A  conviction  cannot  be  proved 
orally  by  a  witness  who  deposes  that  he  was  present  in  court  when 
the  individual  was  convicted,  for  a  conviction  is  matter  of  record  (m). 

(h)  See  R.  v.  Levy,  (1858)  8  Cox  G.  C.  73.  Photography  affords  an  easy  mode 
of  establishing  this  identity.  See  Beamish  v.  Beamish,  (1876)  I.  E.  10  Eq.  413 ; 
R.  V.  Tolson,  (1864)  4  P.  &  P.  103.  In  matrimonial  cases,  however,  except  under 
very  exceptional  circumstances,  the  court  will  not  act  upon  identification  by  a  photo- 
graph only  :  Frith  v.  Frith,  [1896]  P.  74;  65  L.  J.  P.  53;  Hills  v.  Hills,  [1915]  31 
Times  R.  541. 

(!)  See  R.  V.  Parsons,  (1866)  L.  E.  1  C.  C.  E.  24;  35  L.  J.  M.  C.  167. 

(fc)  The  principal  Acts  here  alluded  to  are  7  &  8  G.  4.  c.  28,  s.  11 ;  24  &  25  V.  c.  96, 
8.  116;  24  &  25  V.  c.  99,  s.  37 ;  and  5  G.  4.  c.  84,  s.  24.  See,  also,  34  &  35  V.  c.  112, 
8s.  9,  20;  and  London  School  Board  v.  Harvey,  1879)  4  Q.  B.  D.  451;  48  L.  J.  M.  C. 
131,  cited  ante,  §  1572.  (!)  4  &  5  G.  5.  c.  58,  s.  28. 

(m)  Mash  v.  Darley,  [1914]  3  K.  B.  1226;  83  li.  J.  K.  B.  1740. 
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§§    1615,    1616.]       PROOF  OF  CERTIF.   OF  DISMISSAL  BY  PETTY   SESS. 

§  1615.  Justices  in  petty  sessions  are  now  empowered  by  the 
Summary  Jurisdiction  Act,  1879,  to  deal  summarily  with  many 
indictable  offences,  provided  the  persons  accused  consent  to  such  a 
mode  of  trial  (n) ;  and  if,  in  any  such  case,  the  court  think  fit  to  dismiss 
the  information,  "  they  shall,  if  required,  deliver  to  the  person  char:^ed 
a  copy  certified  under  their  hands  of  the  order  of  such  dismissal,  and 
such  dismissal  shall  be  of  the  same  effect  as  an  acquittal  on  a  trial  on 
indictment  for  the  offence  "  (o).  The  Summary  Jurisdiction  Act,  1848, 
contains  a  similar  provision  for  granting  (p)  certificates  of  dismissal; 
but  here,  as  in  all  cases  of  this  nature,  it  must  be  remembered  that 
these  certificates  merely  constitute  a  convenient  mode  of  proving 
dismissals,  and  that  the  party  acquitted  may  still  establish  the  fact 
of  his  discharge  by  any  other  species  of  legal  evidence  (g). 

§  1616.  Under  the  Act  of  24  &  25  V.  c.  100,  ss.  42  and  43,  two 
justices  are  empowered  to  hear  cases  of  common  assault  or  battery; 
and  also  cases  of  aggravated  assaults  on  boys  not  exceeding  fourteen 
years  of  age,  and  on  females ;  and  if  upon  the  hearing  of  any  such 
case  they  "  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall  accordingly  dismiss  the  complaint,  they 
shall  forthwith  make  out  a  certificate  under  their  hands  stating  the 
fact  of  such  dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred  "  (r).  Section  45  then 
provides  that  the  person  obtaining  such  certificate  shall  be  released 
from  all  proceedings,  civil  (s)  or  criminal  (t),  for  the  same  cause.  It 
seems  that  a  certificate  under  this  Act  should  specify  the  ground  of 
dismissal  (u),  and  should  be  given  within  a  reasonable  time  after  the 
hearing  (»),  if  not  before  the  justices  separate  (x) ;   and  it  has  also 


(n)  42  &  43  V.  c.  49,  as.  10-14. 

(o)  Section  27,  sub-section  4. 

(p)  11  &  12  V.  c.  43,  s.  14. 

(g)  R.  V.  Hutchins,  (1880)  5  Q.  B.  D.  353 ;  49  L.  J.  M.  C.  64. 

(r)  24  &  25  V.  c.  100,  s.  44. 

is)  See  TunnicUge  v.  Tedd,  (1848)  5  C.  B.  563;  17  L.  J.  M.  C.  67.  There  the  com- 
plainant, after  summons,  declined  to  proceed,  saying  he  meant  to  bring  an  action, 
and  the  justices  dismissed  the  complaint,  stating  in  the  certificate  that  they  did  so  as 
the  complainant  offered  no  evidence.  The  court  held  that  the  certificate  was  a  bar 
to  the  action.  See,  also,  Vaughton  v.  Bradshaw,  (1860)  9  C.  B.  (N.S.)  103;  30  L.  J. 
C.  P.  93;  127  E.  E.  602.  A  joint  tort-feasor  is  not  released  :  Dyer  v.  Munday,  [1895] 
1  Q.  B.  742 ;  64  L.  J.  Q.  B.  448. 

(t)  See  post,   §   1710. 

(«)  Skuse  V.  Davis  (1839)  10  A.  &  B.  635;  8  L.  J.  M.  C.  75;  Holden  v.  King, 
(1876)  46  L.  J.  Ex.  75. 

(b)  See  Hancock  v.  Somes,  (1859)  8  Cox  C.  C.  172;  28  L.  J.  M.  C.  196;  Coster  v. 
Hetherington,  (1859)  8  Cox  C.  C.  175;  28  L.  J.  M.  C.  198;  Christie  v.  Richardson, 
(1842)  10  M.  &  W.  688 ;  12  L.  J.  Ex.  86. 

(x)  Compare  R.  v.  Robinson,  (1840)  12  A.  &  E.  672;  10  L.  J.  M.  C.  9,  with 
Thompson  v.  Gibson  (1841)  8  M.  &  W.  285,  286. 
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PROOF  OF  FACT  OP  MARRIAGE.     [§§  1616 — 1623. 

been  held  that,   in  order  to  take   advantage   of  the    certificate,    the 
defendant  must  plead  it  specially  {y). 

§  1621.  The  usual  (z)  mode  of  proving  the  fact  of  a  marriage  is  by 
putting  in  a  certificate  certified  to  be  an  extract  from  such  a  register 
as  is  itself  legal  evidence  of  that  fact  (a).  The  mode  of  proving  the 
fact  of  a  marriage  by  a  certified  extract  from  such  a  register  has 
already  been  considered  (b). 

§  1622.  Under  the  Act  of  1855  for  registering  places  of  worship  of 
nonconformists,  the  Eegistrar- General  is  directed,  "  with  respect  to  any 
place  certified  to  him  as  a  place  of  meeting  for  religious  worship,  the 
record  whereof  remains  uncancelled,  "to  "  give  to  any  person  demand- 
ing the  same,  a  certificate,  sealed  or  stamped  with  the  seal  of  the 
General  Register  Office,  that,  at  the  time  or  respective  times  in  such 
certificate  in  that  behalf  stated,  the  place  therein  described  was  duly 
certified  and  duly  recorded  as  required  by  this  Act,  and  that,  at  the 
date  of  such  sealed  or  stamped  certificate,  the  record  of  such  certifica- 
tion remained  uncancelled;  and  every  such  sealed  or  stamped  certi- 
ficate, if  tendered  in  evidence  upon  any  trial  or  other  judicial  pro- 
ceeding in  any  civil  or  criminal  court,  shall  be  received  as  evidence  of 
the  said  several  facts  therein  mentioned,  without  any  further  or  other 
proof  of  the  same  "  (c).  The  Act,  too,  of  19  &  20  V.  c.  119,  contains, 
in  section  24,  somewhat  similar  provisions  (d). 

§  1623  The  proof  of  a  foreign  marriage  which  took  place  some 
years  ago  is  often  a  matter  of  considerable  difficulty,  and  can,  indeed, 

iy)  Harding  v.  King,  (1834)  6  C.  &  P.  427.  See,  also,  Skuse  v.  Davis,  supra, 
and  R.  v.  Westley,  1868)  11  Cox  C.  C.  139. 

(z)  Of  course,  a  certificate,  though  the  usual,  is  not  the  only  mode  of  proof  in  which 
a  marriage  can  be  established;  for  instance,  it  can  be  shown  by  "  reputation,"  as  to 
which  see  ante,  §  172  and  §  578. 

(a)  As  to  such  registers,  see  ante,  §  1591. 

(b)  §  1600. 

(c)  18  &  19  V.  c.  81,  s.  11. 

(d)  The  words  are  as  follows  :  "  The  Registrar-General,  on  payment  to  him  of 
the  several  fees  hereinafter  mentioned,  shall  allow  searches  to  be  made  in  the  returns 
so  made  to  him  as  aforesaid,  and  shall  give  to  any  person  demanding  the  same  a  cer- 
tified copy  thereof,  or  extract  therefrom,  with  respect  to  any  place  of  meeting  for 
religious  worship  contained  therein ;  and  every  such  certified  copy  or  extract  shall  be 
sealed  or  stamped  with  the  seal  of  the  General  Register  Office,  and  when  so  sealed  or 
stamped  as  aforesaid,  if  tendered  in  evidence  upon  any  trial  or  other  judicial  proceeding 
m  any  civil  or  criminal  court,  shall  be  received  as  evidence  of  the  place  of  meeting 
therein  mentioned  or  described  having  been  at  the  time  in  that  behalf  therein  stated 
duly  certified  and  registered  or  recorded  as  by  law  required,  without  any  further  or 
other  proof  of  the  same ;  and  the  Registrar-General  shall  be  entitled  to  demand  and 
receive  for  every  search  in  the  said  returns  extending  over  a  period  of  not  more  than 
ten  years,  the  sum  of  one  shilling,  and  for  every  additional  period  of  ten  years  the  sum 
of  sixpence,  and  the  further  sum  of  two  shillings  and  sixpence  for  every  single  certified 
copy  or  extract."  See,  also,  the  Marriage  Act,  1898  (61  &  62  V.  c.  58),  which  dis- 
penses with  the  necessity  of  the  presence  of  the  Registrar  at  marriages  in  registered 
places  of  worship. 
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often  be  only  proved  by  reputation.  Foreign  registers  are  comparatively 
seldom  admissible  in  evidence,  and  when  they  are  not,  certified 
extracts  from  them  are,  of  course,  equally  inadmissible;  and  the  few 
cases  in  which  such  foreign  registers  are  admissible  have  already 
been  mentioned  (e).  From  the  year  1892  the  law  as  to  foreign 
marriages  has,  however,  been  consolidated  in  the  Foreign  Marriage 
Act,  1892  (/).  Section  16  provides  that  "  any  book,  notice,  or 
document,"  which  is  directed  by  the  Act  to  be  kept  or  preserved  by  a 
marriage  officer  under  the  Act,  "  shall  be  of  such  a  public  nature  as 
to  be  admissible  in  evidence  on  its  mere  production  from  the  custody 
of  the  officer."  The  same  section  also  directs  that  "  a  certificate  of  a 
Secretary  of  State  as  to  any  house,  office,  chapel,  or  other  place  being 
or  being  part  of  the  official  house  of  a  British  ambassador  or  consul 
shall  be  conclusive." 

§  1624.  The  Merchant  Shipping  Act,  1894,  renders  certain  docu- 
ments purporting  to  be  issuued  by  the  Board  of  Trade  under  the  Act 
admissible  in  evidence.  These  provisions  have  already  been  set  out  {g). 
By  the  same  statute,  every  certificate  of  registry  of  any  British  ship 
purporting  to  be  signed  by  the  Registrar  or  other  proper  officer,  is 
receivable  in  evidence  as  prima  facie  proof  of  all  the  matters  either 
contained  in  or  indorsed  on  it,  provided  they  purport  to  be  authenticated 
by  the  signature  of  a  registrar  (h).  So,  all  certificates,  whether  of 
competency  or  of  service,  granted  to  the  masters  or  mates  of  British 
ships,  or  to  the  engineers  of  British  steam-vessels  (t),  are  provable  not 
only  by  the  production  of  the  originals  as  issued  by  the  Board  of 
Trade  but  also  prima  facie  by  copies,  purporting  to  be  certified  by  the 
Eegistrar-General  of  Seamen,  or  his  assistant,  or  by  such  other  person 
as  the  Board  of  Trade  appoints  for  that  purpose  (fe). 

§  1631.  Evei-y  certificate  of  incorp'oration,  under  the  Companies 
(Consohdation)  Act,  1908  (I),  must  set  forth  under  the  hand  of  the 
registrar,  or,  in  his  absence,  under  the  hand  of  such  person  as  the 
Board  of  Trade  shall  for  the  time  being  authorise  (m),  and  in  either 
event,  as  it  would  seem,  under  the  seal  of  the  registrar's  office  (n), 
that  the  company  is  incorporated,  and  in  the  case  of  a  limited  com- 
pany, that  the  company  is  limited  (o) ;  and  it  will  then,  without  proof 

(e)  See  ante,  §  1593. 
(/)  55  &  56  V.  c.  23. 

(S)  57  &  58  V.  c.  60,  s.  719;  ante,  §  1604. 

{h)  Section  64  (2),  cited  ante,  to  note  to  §  1600.  See  post,  §  1778.  As  to  cer- 
tificates of  desertion,  see  section  229. 

(j)  Sections  10,  92,  93,  96,  99,  101,  103,  104,  272  (4)  (b),  and  471. 

(k)  Sections  100,  101,  103,  and  104. 

(l)  8  Ed.  7.  c.  69. 

(m)  Section  243  (8). 

(n)  Section  243   (6). 

(o)  Section  16  (1). 
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of  the  seal,  or  of  the  signature,  or  of  the  official  character  of  the 
person  signing  it  (p),  be  "  conclusive  evidence  that  ail  the  requirements, 
of  this  Act  in  respect  of  registration  and  of  matters  precedent  and 
incidental  thereto,  have  been  complied  with,  and  that  the  association 
is  a  company  authorised  to  be  registered  and  duly  registered  under  this- 
Act"  {q).  Where  the  certificate  purports  to  have  been  signed  by  a 
person  whom  the  Board  of  Trade  has  authorised  to  act  for  the  registrar, 
the  court,  on  its  being  tendered  in  evidence,  will  presume  that  the 
registrar  himself  was  absent  when  it  was  signed,  and  it  is  not  necessary 
that  that  fact  should  either  be  stated  on  the  face  of  the  document,  or 
be  proved  aliunde  (r).  The  certificate  will  be  equally  admissible  in 
evidence  to  whomsoever  it  may  have  been  given,  and  the  registrar, 
on  payment  of  a  sum  not  exceeding  5s.,  is  bound  to  issue  one  to  any 
person  who  may  apply  for  it  (s).  Moreover,  any  copy  "  certificate 
of  the  incorporation  of  any  company  given  by  the  registrar,  or  by  any 
assistant  registrar  for  the  time  being,  shall  be  received  in  evidence  as 
if  it  were  the  original  certificate  "  (t).  A  certificate  of  the  registrar 
of  the  order  and  minutes  authorising  the  reduction  of  the  capital  of  a 
company  is  conclusive  evidence  that  all  the  requirements  of  the  Act 
with  respect  to  the  reduction  of  share  capital  have  been  complied  with, 
and  that  the  share  capital  of  the  company  is  such  as  is  stated  in  the 
minute  (m),  and  this  is  so  even  if  the  company  had  no  power  to  reduce 
its  capital  («).  A  certificate  by  the  registrar  of  the  registration  of  any 
mortgage  or  charge  created  by  a  company  is  conclusive  evidence  that 
the  requirements  as  to  registration  have  been  complied  with  (x).  Every 
certificate  of  the  proprietorship  of  shares  or  stock  in  any  company 
registered  under  the  Act  must  be  under  the  common  seal  of  the 
company,  and  must  specify  the  shares  or  stock  held  by  any  member ; 
and  it  will  then  be  admitted  as  prima  facie  evidence  (y)  of  the  title 
of  the  member  to  the  shares  or  stock  therein  specified  (0). 

§  1632.  Very  similar  provisions  are  contained  in  the  Companies 
Clauses  Consolidation  Act  as  to  the  certificates  of  the  proprietorship  of 
shares  in  undertakings  subject  to  that  Act,  and  it  is  only  necessary  that 

(p)  8  &  9  V.  c.  113,  8.  1,  cited  ante,  §  7. 

(9)  Section  17  (1);  In  re  Barned's  Banking  Co.,  Peel's  Case,  (1867)  L.  B.  2  Cb. 
674,  681;  36  L.  J.  Ch.  757;  Oakes  v.  Turquand,  (1867)  L.  E.  2  H.  L.  325,  354,  369. 

(r)  Baker  v.  Cave,  1857)  1  H.  &  N.  674;  26  L.  J.  Ex.  190;  108  E.  E.  779. 

(s)  8  Bd.  7.  c.  69,  b,  243  (6). 

(t)  Section  243  (7). 

(u)  Section  51  (4). 

(t))  Ladies'  Dress  Association,  Lim.  v.  Pulbrook,  [1900]  2  Q.  B.  705;  69  L.  J. 
Q.  B.  705. 

ix)  Section  93  (5). 

(y)  See  Shropshire  Union  Railway  and  Canal  Co.  v.  R.,  (1875)  L.  E.  7  H.  L.  496; 
45  L.  J.  Ch.  31.  See,  also.  Re  British  Farmers  Pure  Linseed  Cake  Co.,  (1878)  7  Ch.  I>. 
533;  47  L.  J.  Ch.  415. 

(z)  Section  23. 

1111 


§§    1632 — 1638.]       REGIST.  OF  MEDICAL  PRACT.,  DENTISTS,  AND  CHEMISTS. 

these  last  certificates  should  be  sealed  with  the  seal  of  the  company, 
and  should  specify  the  share  to  which  the  holder  is  entitled  (a).  The 
same  statute  provides,  that,  where  by  the  Special  Act  a  company  shall 
be  restricted  from  borrowing  money  on  mortgage  or  bond  until  a  definite 
portion  of  their  capital  has  been  subscribed  or  paid  up,  any  justice, 
upon  production  to  him  of  the  books  of  the  company,  and  of  such  other 
evidence  as  he  shall  think  sufficient,  may  grant  a  certificate  that  such 
capital  has  been  subscribed  or  paid  up,  and  this  certificate  will  be 
sufficient  evidence  of  the  fact  stated  therein  (b).  So,  under  the  Lands 
Clauses  Consolidation  Act,  no  company  can  put  in  force  their  compul- 
sory powers  of  taking  land,  until  the  whole  capital  has  been  subscribed; 
but  their  compliance  with  this  requisite  may  be  proved  by  a  certificate 
under  the  hands  of  two  justices,  who  are  authorised  to  grant  it  on  the 
application  of  the  promoters,  and  the  production  of  such  evidence  as 
they  think  sufficient  (c). 

§  1638.  The  registration  of  medical  practitioners  under  the  Medical 
Act  of  1858  may  be  proved  by  a  copy  of  the  ' '  Medical  Kegister  ' '  for 
the  time  being,  purporting  to  be  printed  and  published  by  or  at  the 
instance  of  the  Registrar  of  the  General  Council  of  Medical  Education 
and  Eegistration  of  the  United  Kingdom,  under  the  direction  of  such 
council,  or,  "  in  the  case  of  any  person  whose  name  does  not  appear 
in  such  copy,"  by  "  a  certified  copy  under  the  hand  of  the  Registrar 
of  the  General  Council,  or  of  any  branch  council,  of  the  entry  of  the 
name  of  such  person  on  the  general  or  local  register"  (d).     The  regis- 

(a)  8  &  9  V.  c.  16,  s.  11,  enacts,  that  "  on  demand  of  the  holder  of  any  share,  the 
company  shall  cause  a  certificate  of  the  proprietorship  of  such  share  to  be  delivered 
to  such  shareholder,  and  such  certificate  shall  have  the  common  seal  of  the  company 
affixed  thereto ;  and  such  certificate  shall  specify  the  share  in  the  undertaking  to  which 
such  shareholder  is  entitled,  and  the  same  may  be  according  to  the  form  in  the 
Schedule  A.  to  this  Act  annexed,  or  to  the  like  effect;  and  for  such  certificate  the 
company  may  demand  any  sum  not  exceeding  the  prescribed  amount,  or  if  no  amount 
be  prescribed,  then  a  sum  not  exceeding  tvpo  shillings  and  sixpence." 

Section  12  enacts,  that  "  the  said  certificate  shall  be  admitted  in  all  coiurts  as 
prima  facie  evidence  of  the  title  of  such  shareholder,  his  executors,  administrators, 
successors ,  or  assigns ,  to  the  share  therein  specified ;  nevertheless ,  the  want  of  such 
certificate  shall  not  prevent  the  holder  of  any  share  from  disposing  thereof." 

Schedule  A. 
Form  of  Certificate  of  Share. 
"  Number  .  The  Company. 

"This  is  to  certify  that  A.  B.,  of ,  is  the  proprietor  of  the  share  number 

,   of   '  The Company,'   subject   to   the   regulations   of  the    said    company. 

Given  under  the  common  seal  of  the  said  company,  the day  of  ,  in  the 

year  of  our  Lord ." 

(b)  8  &  9  v.,  c.  16,  s.  40. 

(c)  8  &  9  v.,  c.  18,  ss.  16,  17;  Ystalyfera  Iron  Co.  v.  Neath  £  Brecon  Railway, 
(1873)  43  L,  J.  Ch,  476;  L.  E.  17  Eq.  142. 

(d)  21  &  22  V.  c.  90,  s.  27.  This  section  further  enacts,  that  "  the  absence  of 
the  name  of  any  person  from  the  printed  copy  of  the  medical  register  shall  be 
evidence,  until  the  contrary  be  made  to  appear,  that  such  person  is  not  registered 
according  to  the  provisions  of  this  Act." 
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tration  of  dentists  is  provable,  under  the  Dentists  Act,  1878  (e),  in  a 
similar  manner.  Again,  the  registration  of  "pharmaceutical  chemists 
and  of  chemists  and  druggists  "  is  provable  by  printed  copies  of  the 
registers  purporting  to  be  published  by  the  registrar  appointed  under 
the  Pharmacy  Acts  of  1852  and  1868,  and  countersigned  by  the  president 
or  two  members  of  the  Council  of  the  Pharmaceutical  Society  (/). 
And  here  also  "  the  absence  of  the  name  of  any  person  from  such 
printed  -  register  "  is,  in  most  cases  {g),  evidence,  till  the  contrary  is 
made  to  appear,  that  such  person  is  not  duly  registered  (h).  Similar 
provisions  with  respect  to  the  proof  and  admissibility  of  the  printed 
copies  of  the  register  of  Veterinary  Surgeons  are  contained  in  the 
Veterinary  Surgeons  Act,  1881  (i). 

§  1638a.  Under  the  Army  Act,  1881,  "an  army  list  or  gazette 
purporting  to  be  published  by  authority,  and  either  to  be  printed  by 
a  Government  printer,  or  to  be  issued,  if  in  the  United  Kingdom,  by 
His  Majesty's  Stationery  Office,  and  if  in  India,  by  some  officer  under 
the  Governor-General  of  India,  shall  be  evidence  of  the  status  and  rank 
of  the  officers  therein  mentioned,  and  of  any  appointment  held  by  such 
officers,  and  of  the  corps,  or  battalion,  or  arm,  or  branch,  of  the  service 
to  which  such  officers  belong  "  (fc).  The  Naval  Discipline  Act,  1915, 
provides  that  "  a  navy  list  or  gazette  purporting  to  be  published  by 
authority  and  either  to  be  printed  by  a  Government  printer  or  to  be 
issued  by  His  Majesty's  Stationery  Office,  shall  be  evidence  of  the 
status  and  rank  of  the  officers  therein  mentioned  and  of  any  appoint- 
ment held  by  such  officers  until  the  contrary  is  proved  "  (I). 

§  1639.  The  certificates  authorising  solicitors  to  practise  must  now 
follow  the  form  given  by  the  Solicitors  Act,  1877  (m),  and  must  be 
signed  by  the  secretary  of  the  Law  Society.  The  annual  stamp  duties 
must  also  be  denoted  thereon,  and  the  date  of  the  payment  of  such 
duties  must  be  certified  by  the  proper  officer  of  the  Inland  Eevenue 
Office,  "by  writing  under  his  hand,  or  by  other  sufficient  means." 
They  will  then  ' '  be  deemed  the  proper  stamped  certificates  required 
by  law  to  be  taken  out "  by  solicitors  (wi) ;  and  will,  it  is  presumed,  be 

(e)  41  &  42  V.  c.  33,  o.  29.    See,  also,  s.  11. 

(/)  15  &  16  V.  c.  56,  s.  7 ;  31  &  32  V.  c.  121,  s.  13.  The  same  law  prevailB  in 
Ireland.    See  38  &  39  V.  c.  57,  s.  27. 

(g)  But  Bee  32  &  33  V.  i;.  117,  s.  1. 

ih)  31  &  32  V.  K,.  121,  s.  13.    See,  also,  38  &  39  V.  c.  57,  s.  27. 

(i)  44  &  45  V.  c.  62,  s.  3,  sub-s.  2,  and  e.  9.  As  to  the  roll  of  midwives,  see 
§  1602,  note. 

(k)  44  &  45  V.  c.  58,  s.  163,  sub-s.  (d),  as  amended  by  6  Geo.  5  c.  5,  b.  4. 

(l)  5  Geo.  5.  c.  30,  s.  9.  See,  also,  the  Army  (Annual)  Act.  1918  (8  Geo.  5.  c.  6), 
a.  12. 

(m)  40  &  41  V.  i;.  25,  s.  16,  Sch.  I. ;  Form  A. 
(n)  23  &  24  V.  c.  127,  s.  18. 
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admissible  in  evidence  without  further  proof  (o).  The  Law  List,  which 
purports  to  be  published  by  the  authority  of  the  Commissioners  of 
Inland  Revenue,  is  also  made,  by  the  Act  of  23  &  24  V.  c.  127,  prima 
jwcie  evidence  in  all  courts,  and  before  all  justices  and  others,  that  the 
persons  named  therein  as  solicitors,  or  conveyancers,  are  duly  certifi- 
cated; and  the  absence  of  the  name  of  any  person  from  such  list  is 
evidence,  until  the  contrary  be  made  to  appear  (p),  that  such  person  is 
not  qualified  to  practise  for  the  current  year  (g).  An  extract  from  the 
roll  of  solicitors  kept  by  the  registrar  (r),  certified  under  the  hand  of  the 
secretary  of  the  Incorporated  Law  Society,  is  also  evidence  of  the  facts 
appearing  in  such  extract  (s). 

§  1640.  Under  the  Factory  and  Workshop  Act,  1901  (t),  a  child  or 
young  person  under  sixteen  may  not  be  employed  in  a  factory  subject 
to  the  Act  for  more  than  seven,  or,  if  the  certifying  surgeon  of  the 
district  reside  more  than  three  miles  from  the  factory,  for  more  than 
thirteen  days,  unless  the  proprietor  of  the  factory  has  obtained  a  certifi- 
cate from  the  ' '  certifying  surgeon  for  the  district  ' ' ;  similar  certificates 
may  also  be  obtained  by  occupiers  of  workshops  with  respect  to  children 
and  young  persons  employed  therein  (u).  Such  a  certificate  will 
probably  be  regarded  as  prima  facie  evidence  of  the  age  of  the  persons 
named  therein,  and  of  the  fitness  of  such  child  or  young  person  for  such 
employment.  Certificates  of  fitness  given  under  this  Act  are  probably 
receivable  in  evidence  without  proof,  provided  they  purport  to  be  duly 
signed  by  the  person  granting  them  (v).  Whether  this  be  so  or  not,  it 
is  expressly  provided  that  a  written  declaration  by  the  certifying 
surgeon  "  that  he  has  personally  examined  a  person  employed  in  a 
factory  or  workshop  in  his  district,  and  believes  him  to  be  under  the 
age  set  forth  in  the  declaration,  shall  be  admissible  in  evidence  of  the 
age  of  that  person  "  {x). 

§  1645.  In  several  cases  where  certain  facts  may  by  statute  be 
proved  by  means  of  certificates,  it  is  provided  that  such  certificates 
shall  be  "  sufficient  evidence  "  of  the  facts  certified  to.  Some  doubt 
exists  as  to  the  meaning  of  these  words,  and  the  Court  of  Appeal  has 
in  two  cases  (y)  declined  to  decide,  as  being  unnecessary  to  their  actual 

(o)  See,  also,  the  Solicitors  (Ireland)  Act,  1898  (61  &  62  V.  c.  17). 

(p)  R.  V.  Wenham,  (1866)  10  Cox  C.  C.  222. 

(5)  23  &  24  V.  c.  127,  a.  22. 

(r)  See  36  &  37  V.  c.  66,  s.  87 ;  38  &  39  V.  c.  77,  o.  14 ;  40  &  41  V.  c.  57,  ».  78. 

(s)  23  &  24  V.  c.  127,  a.  22. 

(t)  1  Ed.  7.  c.  22,  ss.  63,  64.  («)  Section  65. 

(d)  See  21  &  22  V.  c.  90,  s.  37,  which  enacts  that  no  medical  or  surgical  certificate 
"  shall  be  valid,  unless  the  person  signing  the  same  be  registered  under  this  Act. 

(x)  1  Ed.  7.  c.  22,  s.  147  (3). 

(y)  Board  of  Trade  v.  Sailing  Ship  "  Glenpark,"  [1904]  1  K.  B.  682;  73  L.  J- 
K.  B.  315;  Garbutt  v.  Durham  Joint  Committee,  [1904]  2  K.  B.  514;  73  L.  J.  K.  B. 
789;  reversed,  [1906]  A.  C.  291;  75  L.  J.  K.  B.  459. 
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decision,  whether  or  no  these  words  mean  that  the  certificate  is  to  be 
considered  as  conclusive.  In  the  House  of  Lords,  Lord  Loreburn  has 
expressed  the  opinion  that  such  a  certificate  is  not  conclusive  :  "  it  was 
sufiicient  evidence — that  is  to  say,  the  Court  might  act  upon  it  if  they 
thought  fit  "  (a).  It  has  been  assumed  in  more  than  one  case  that  a 
certificate  under  section  21  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
is  prima  facie  evidence  only  (a).  On  the  other  hand,  it  has  been  held 
at  Nisi  Prius  that  a  certificate  under  section  193  (3)  (6)  of  the  Merchant 
Shipping  Act,  1894,  is  conclusive  (c).  Probably  the  true  construction 
is  that  the  certificate  is  conclusive  if  it  stands  alone,  but  may  be 
contra,dicted  by  other  evidence. 

§  1645a.  Enrolment  is,  it  will  be  recollected  (d),  necessary  to 
perfect  certain  transactions,  while  it  is  permissible  with  regard  to 
others  (e).  The  principal  transactions  of  this  character  appear  to  be 
about  twelve  in  number,  and  are  as  follows,  vig.  :  (i.)  Conveyances  and 
Leases  of  Crown  Lands,  including  lands  of  the  Crown  in  the  Duchy  of 
Lancaster  (/),  and  those  of  the  Heir- Apparent,  as  Duke  of  Cornwall  (g) ; 
(ii.)  Bargains  and  Sales  of  Freeholds  within  27  H.  8,  c.  16  (h); 
(iii.)  Conveyance  in  Mortmain  or  under  the  Charitable  Trusts  Act, 
1855  (i);  (iv.)  Disentailing  Deeds  (fe) ;  (v.)  Annuity  Deeds;  (vi.)  Judg- 
ments against  land  in  England  or  Ireland  (I) ;  (vii)  Deeds  as  to  lands  in 
Yorkshire  (m);  (viii.)  Deeds  as  to  lands  in  Middlesex  (n);  (ix.)  Title  to 
land  under  the  Land  Transfer  Acts,  1875  and  1897  (o) ;  (x.)  Deeds 
executed  under  the  Clerical  Disabilities  Eemoval  Act,  1870,  relinquish- 
ing Holy  Orders  (p);  (xi.)  Articles  of  Clerkship  (g);  and  (xii.)  Bills  of 
Sale  (r)  and  Warrants  of  Attorney  and  Cognovit  (s). 

§  1646.  Enrolments  may  in  most  cases — probably  in  aU — be  proved 
where  it  is  necessary  to  do  so,  by  the  production  of  office  copies ;  and> 
as  will  be  seen  below,  by  several  Acts  of  Parliament,  such  copies  are 
expressly  made  evidence  not  only  of  the  enrolment  itself,  but  of  the 
contents  of  the  instruments  enrolled.     Where   deeds,   memorials,   or 


(u)  Garbutt  v.  Durham  Joint  Committee,  [1906]  A.  C,  at  p.  294. 

(a)  Harrison  v.  Richards,  (1881)  45  J.  P.  552;  R.  v.  Hampshire  Justices,  (1895) 
64  L.  J.  M.  C.  158. 

(b)  This  section  is  now  repealed,  and  replaced  by  6  Ed.  7.  c.  48,  b.  35. 

(c)  Board  of  Trade  v.  Sailing  Ship  "  Glenpark,"  [1903]  2  K.  B.  324;  72  L.  J. 
K.  B.  697,  per  Bigham,  J. 

id)  See  ante,  §  1119,  as  to  what  documents  generally  require,  and  what  permit, 
of  enrolment. 

(e)  Ante,  §  1127.  (/)  Ante,   §   1121. 

(g)  Id.  {h)  Ante,   §   1120. 

(i)  Ante,  §  1119  and  §  1127.  (k)  Ante,  §  1122. 

(!)  Infra,  §  1652.  (to)  Ante,  §  1127. 

(n)  Id.  (o)  Ante,  §  1126a. 

(p)  Ante,  §  1119.  (?)  Ante,  §  1126. 

(r)  Ante,  §  1120.  («)  Ante,  §  1116. 
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other  instruments  are  required  by  statute  to  be  enrolled  or  registered, 
the  mode  of  proving  the  enrolment  or  registration  will  depend  in  great 
measure  on  the  language  employed  in  the  particular  Act;  but,  perhaps, 
thus  much  may  be  laid  down  as  a  general  rule,  that  where,  in  pursuance 
of  the  uniform  practice  of  the  office  of  enrolment  or  registration,  the 
officer,  at  the  time  of  making  the  proper  entry  in  his  books,  returns  to 
the  party  the  original  instrument,  with  a  certificate  or  memorandum 
of  enrolment  or  registration  indorsed  thereon,  such  certificate  or  memo- 
randum will  be  evidence  both  of  the  fact  and  date  of  enrolment  or 
registration,  without  proving  the  signature  or  official  character  of  the 
person  signing  it  (t).  Indeed,  the  same  doctrine  has  been  recognised 
and  even  extended  by  the  Legislature  with  respect  to  all  documents 
enrolled  either  in  the  Petty  Bag  Office,  or  in  what  is  now  called  the 
Enrolment  Department  of  the  Central  Office  (w). 

§  1648.  With  respect  to  all  deeds  relating  to  the  possessions  of  the 
Crown,  which  are  enrolled  in  the  Land  Reverme  Office,  it  is  now 
enacted  by  statute,  that  a  memorandum  of  enrolment  on  the  deed, 
purporting  to  be  signed  by  the  keeper  of  the  records  and  enrolments,  or 
his  deputy  or  assistant,  shall  be  receivable  as  sufficient  evidence,  not 
only  of  the  enrolment  but  even  of  the  due  execution  of  the  deed,  and 
that,  too,  without  proof  of  the  signature  attached  to  it  (v). 

§  1648a.  Under  the  Bills  of  Sale  Acts,  1878,  1882  (x),  the  certifi- 
cate of  registration  of  a  bill  of  sale  in  the  Bills  of  Sale  Department  of 
the  Central  Office  (y),  even  though  it  state  that  the  affidavit  of 
execution  has  been  duly  filed  as  required  by  those  statutes,  is  not 
sufficient  evidence  of  the  bill  of  sale,  but  an  authenticated  or  office  copy 
of  the  document  registered  must,  in  strict  law,  be  actually  produced  (z). 

it)  Doe  V.  Lloyd,  (1840)  1  Man.  &  G.  684,  685 ;  10  L.  J.  C.  P.  128 ;  56  E.  E.  808. 
Kinnersley  v.  Orpe,  (1779)  1  Doug.  58;  Gompton  v.  Chandless,  (1801)  4  Esp.  1. 

(u)  Ord.  LXI.,  r.  1.     See  12  &  13  V.  c.  109,  as.  12,  18  (now  repealed). 

(»)  2  &  3  W.  4.  c.  1,  8.  26,  enacts,  that  "  where  any  deed  or  certificate,  receipt,  or 
other  instrument,  which  shall  appear  to  have  been  made,  given,  or  executed  under 
the  authority  of  this  Act,  or  of  any  Act  heretofore  passed  relating  to  the  possessions 
of  land  revenues  of  the  Crown,  shall  have  written  thereon  a  memorandum  of  its  having 
been  enrolled  in  the  said  office  of  records  and  enrolments,  and  such  memorandum  shall 
purport  to  be  signed  by  the  Keeper  of  the  Eecords  and  Enrolments,  or  by  any  person 
acting  as  his  deputy  or  assistant,  such  memorandum  shall,  in  the  absence  of  evidence 
to  the  contrary,  be  sufficient  proof  of  the  deed,  certificate,  receipt,  or  other  instrument, 
having  been  duly  made,  granted,  given,  or  executed  by  the  party  or  parties  by  whom 
the  same  shall  purport  to  have  been  signed  or  executed,  and  of  its  having  been  duly 
enrolled  as  stated  by  such  memorandum,  and  of  the  provisions  of  the  Act,  under  which 
the  same  shall  appear  to  have  been  made,  granted,  given,  or  executed,  having  been 
duly  complied  with ;  and  such  memorandum  shall  be  receivable  in  evidence  without 
proof  of  the  handwriting  of  the  signature  thereto."    See  16  &  17  V.  c.  56,  s.  6. 

(x)  41  &  42  V.  u.  31,  o.  10 ;  45  &  46  V.  c.  43,  s.  8. 

iy)  Ord.  LXI.,  i.  1. 

(2)  See  Emmott  v.  Marchant,  1878)  3  Q.  B.  D.  565;  Mason  v.  Wood,  (1876) 
45  L.  J.  C.  P.  76;  10.  P.  D.  63. 
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Warrants  of  attorney,  cognovits,  judges'  orders  enrolled  in  the  Bills  of 
Sale  Department  of  the  Central  Office,  proof  of  such  enrolment  may 
be  given  in  the  usual  way  (a),  and  copies  of  the  documents  may  be  given 
in  evidence,  under  the  Documentary  Evidence  Act,  1845  (b). 

§  1650.  The  Act  of  11  &  12  V.  c.  83  relates  among  other  things, 
to  the  mode  of  proving  documents  em-oUed  in  the  respective  Duchies 
of  Cornwall  and  Lancaster.  That  Act,  by  section  6,  enacts,  that 
"where  any  deed,  certificate,  receipt,  or  other  instrument  relating  to 
the  lands  or  possessions  of  the  Duchy  of  Cornwall,  shall  have  been 
duly  enrolled  in  the  office  of  the  eaid  Duchy,  the  enrolment  in  the 
books  of  the  said  office,  or  an  examined  copy  of  such  enrolment,  or  a 
certificate  purporting  to  set  forth  a  true  copy  of  the  whole  or  part 
thereof,  and  purporting  to  be  signed  and  certified  by  the  Keeper  of  the 
Eecords  of  the  Duchy  for  the  time  being,  shall,  in  the  absence  of 
evidence  to  the  contrary,  and  without  producing  the  original,  or  calling 
any  attesting  witness,  and  (in  the  case  of  a  certified  copy)  without 
proof,  other  than  the  production  of  such  certificate,  that  such  certified 
copy  is  in  fact  a  true  copy,  be  admitted  by  and  before  all  courts  and 
justices,  and  in  all  legal  proceedings,  to  be  proof  of  such  original 
instrument  or  enrolment  thereof,  or  of  so  much  thereof  as  the  said 
certified  copy  purports  to  set  forth,  and  that  the  original  was  duly  made, 
granted,  given,  or  executed  by  the  parties  thereto."  Section  14  of 
the  same  Act  extends  the  provisions  just  set  out  to  all  instruments 
enrolled  in  the  Duchy  of  Lancaster  since  August  31,  1848.  Enrolments 
of  land  in  the  same  Duchies  (c)  may  probably  also  be  proved  in  the 
manner  authorised  by  the  general  rule  already  set  out  {d). 

§  1650a.  The  Yorkshire  Eegistries  Act,  1884  (e),  contains,  in 
addition  to  the  sections  already  referred  to  at  page  1402,  some  special 
provisions  which  deserve  notice.  It  provides  that  the  registrar,  or  his 
deputy,  shall  endorse  on  each  instrument  registered  a  certificate  stating 
the  date  of  registration,  and  the  volume,  page,  and  number  in  the 
register  in  which  it  is  enrolled ;  that  this  certificate  shall  then  be  signed 
by  the  registrar  and  sealed  with  the  ofiice  seal;  and  that  after  this 
it  shall  be  evidence  (/),  and  the  signature  and  seal  judicially  noticed  (g). 
The  registrar  must  also,  at  the  instance  of  any  person,  cause  an  official 
search  to  be  made  in  the  office  books,  and  furnish  a  certificate  of  the 
result  under  his  hand,  and  the  office  seal;  and  every  certificate  so 
signed  and  sealed,  shall  be  receivable  in  evidence  (h).  Then  comes 
section  22,  which,  after  authorising  any  person, — subject  to  the  pro- 


(a)  See  supra,  §  1646.  (b)  See  ante,  §  7. 

(c)  See  Kinnersley  v.  Orpe,  (1779)  1  Doug.  58.  (d)  §  1646. 

(e)  47  &  48  V.  u.  54.  (/)  Section  9. 

(g)  Section  32.  (h)  Sections  20,  21. 
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visions  of  the  Act,  and  to  any  rules  made  thereunder, — to  require  a 
certified   copy   of,    or   extract   from,    any   document   enrolled    in    the 
register,  or  of  or  from  any  entry  in  the  register,  or  any  book  or  index 
kept  at  the  office,  or  any  rule  made  under  the  Act,  proceeds  to  enact, 
that  "  thereupon  a  certified  copy  or  extract,  signed  by  the  registrar 
and  sealed  with  the  seal  of  the  register  office,  shall  be  given  to  such 
person ;  and  every  euch  copy  or  extract,  so  signed  and  sealed,  shall  be 
receivable  as  evidence  of  the  contents  of  such  document  or  entry,  in 
every  case  where  such  contents  may  under  the  rules  of  evidence  be 
proved  by  means  of  any  copy  or  extract;  but  nothing  in  this  section 
contained  shall  be  taken  to  dispense   with  the    production    of    any 
original  document,  in  any  case  in  which  the  production  thereof  might 
otherwise  be  required,  nor  to  dispense  with  any  proof,  which  might 
otherwise  be  required,  as  to  the  due  making  and  execution  thereof." 
Section  44  gives  directions  that   "  all  registers,  books,   indexes,   and 
other  documents  and  instruments  in  or  belonging  ' '  to  the  old  registries 
abolished  by  this  Act,  shall  "  be  vested  in  the  Clerks  of  the  Peace  " 
for  the  respective  ridings,  and  be  held  by  them  for  the  purposes  of 
the  Eegistry,  and  be  disposed  of  as  the  county  authority  may  direct; 
and  it  then  further  enacts,  that  such  county  authority  shall  provide 
for  the  deposit  and  safe  custody  of  all  these  documents  in  the  new 
registry  offices,  and  for  the  making  of  searches  therein  and  of  copies 
thereof.     By  virtue  of  section  45,  all  copies  of  enrolments  of  bargains 
and  sales  enrolled  in  the  old  registries,   and  of  the  entries  or  enrol- 
mtents  of  deeds,  wills,  writings,  or  conveyances  registered  at  full  length 
in  the  old  registry  for  the  North  Riding,  shall  be  signed  by  the  registrar 
and  sealed  with  the  seal  of  the  office ;  and  all  copies  so  signed  and 
sealed  shall  be  as  good  evidence  as  attested  copies  under  the  old  law  (i). 

§  1650b.  An  Act  of  the  reign  of  Queen  Anne  (fe)  authorises  the 
registration  of  every  "  deed,  conveyance,  will,  or  probate  of  the  same  " 
relating  to  land  in  Middlesex.  This  Act  has  been  partially  repealed  by 
the  Land  Registry  (Middlesex  Deeds)  Act,  1891  (I).  This  latter  Act 
contains  (m)  enactments  by  which  the  registration  and  enrolment  of 
deeds  as  to  lands  in  Middlesex  are  now  governed.  Those  as  to  certifi- 
cates of  enrolment  (w.),  and  of  searches  (o),  are,  generally  speaking,  the 
same  as  under  the  Yorkshire  Registries  Act,  1884;  but  these  certifi- 
cates need  only  be  signed   "by  an  officer  of    the    registry,"    and — 

(i)  The  old  statutes,  now  repealed  by  this  new  Act,  required  the  copies  to  be 
attested  by  "two  credible  witnesses."  See  ante,  §  1645,  ad  fin.;  also  5  A.  c.  18s 
s.  2 ;  6  A.  c.  35,  s.  17 ;  and  8  Geo.  2,  c.  6.  s.  21. 

(k)  7  A.  c.  20.     See  ante,  §  1127. 

(l)  54  &  55  V.  c.  64. 

(m)  Jd.,   Sched.   1. 

(n)  Sched.  I.,  r.  7. 

(o)  E.  11. 
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unlike  those   in   Yorkshire — require   no   official   seal.       Certificates   of 
searches  are  now  directed  to  be  given  by  the  registrar  (p). 

§  1651.  Again,  under  the  Act  of  2  &  3  W.  4.  c.  87,  which  is  one 
of  the  statutes  regulating  the  office  at  Dublin  for  the  registration  of 
deeds,  conveyances,  and  wills  in  Ireland,  office  copies  of  the  memorials 
registered  are  rendered  admissible  in  evidence  under  certain  restric- 
tions; for  section.  32  of  that  statute  eneicts,  that  "  in  all  proceedings 
before  any  court  of  justice,  for  all  purposes  whatsoever,  an  office  copy  of 
any  memorial  registered  in  the  said  office  shall,  upon  such  office  copy 
being  proved  in  like  manner  as  an  office  copy  of  any  other  record,  be  re- 
ceived and  taken  as  evidence  of  the  contents  of  the  memorial  of  which 
it  purports  to  be  an  office  copy,  without  the  production  of  the  original 
memorial :  provided  always,  that  the  party  producing  such  office  copy 
shall,  if  out  of  Duhlin  ten  days,  and  if  in  Dublin  eight  days,  before 
producing  the  same,  give  notice  in  writing  to  the  adverse  party  thereof; 
and  provided  also,  that  such  adverse  party  shall  not  within  four  days 
after  receiving  such  notice,  demand  by  a  counter  notice  that  the 
original  memorial  shall  be  produced ;  and  in  every  case  in  which  such 
counter  notice  shall  be  given,  the  costs  of  producing  the  original 
memorial  shall  be  paid  by  either  party,  as  the  court  in  which  the  pro- 
ceeding shall  take  place,  or  the  taxing  officer  of  such  court,  may 
determine. ' ' 

§  1652.  To  prove  a  judgment  mortgage  under  the  Irish  Act  of 
13  &  14  V.  c.  29,  8s.  6  and  7,  the  chain  of  evidence  consists  of  three 
links :  First,  the  judgment  must  be  proved  in  the  usual  way ;  next  the 
affidavit,  which  is  filed  in  the  court  when  the  judgment  is  entered, 
must  be  proved  by  an  office,  or  a  certified,  or  an  examined  copy; 
and,  lastly,  the  due  registration  of  an  office  copy  of  this  affidavit  in 
the  office  for  registering  deeds  and  wills  in  Ireland,  must  be  proved 
either  by  an  examined  or  by  a  certified  copy  (g).  It  seems,  too,  to 
be  still  a  question  of  doubt  whether  such  last-named  copy  will  be 
received  in  evidence,  unless  the  notice  required  by  the  Act,  just  cited, 
of  2  &  3  W.  4,  c.  87,  s.  32,  has  been  duly  given  (r). 

§  1653.  To  render  a  parson's  deed  of  relinquishment  available 
under  the  Clerical  Disabilities  Act,  1870  (s),  first,  the  deed  must  be 
enrolled  in  the  Enrolment  Department  of  the  Central  Office  (i),  and 
next,  an  office  copy  of  it  must  be  recorded  by  the  bishop.    The  statute 

(p)  The  registrar's  signature  does  not  require  to  be  proved  in  any  way.  See  8  &  9 
V.  c.  113,  B.  1,  cited  ante,  §  7. 

(?)  See  Duncan  v.  Brady,  (1860)  12  Ir.  C.  L.  E.  171;  13  &  14  V.  c.  72,  s.  9. 
(r)  See  also  ss.  3  and  7  of  13  &  14  V.  c.  29,  as  to  the  effect  of  registration, 
(s)  33  &  34  V.  c.  91. 
U)  Ord.  LXI.,rr.  1,9. 
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then  provides,  in  section  7,  that  "  a  copy  of  the  record  in  the  registry 
of  the  diocese,  duly  extracted  and  certified  by  the  registrar  of  the 
bishop,  shall  be  evidence  of  the  due  execution,  enrolment,  and  record- 
ing of  the  deed,  and  of  the  fulfilment  of  all  the  requirements  of  the 
Act  in  relation  thereto."  The  above  section  must  be  read  in  connec- 
tion with  the  Documentary  Evidence  Act,  1845. 

§  1653a.  Every  bargain  and  sale  passing  an  inheritance  or  free- 
hold within  the  operation  of  27  H.  8,  c.  16  (w),  must  be  enrolled  in 
the  Enrolment  Office  Department  of  the  Central  Office,  as  already 
mentioned.  Proof  of  such  enrolment  is  given  in  the  way  already 
pointed  out. 

§  1654.  Conveyances  of  lands  in  mortmain  (v),  whether  they  have 
been  made  previously  to,  or  under  the  provisions  of,'  the  Mortmain  and 
Charitable  Uses  Act,  1888  (a;),  require  enrolment.  Enrolments  of  con- 
veyances of  lands  in  mortmain  (y)  may  be  proved  in  the  manner  in- 
dicated in  the  general  rule  set  out  already  (a).  They  may  also  be 
proved  in  accordance  with  the  statutory  provisions  relating  to  the 
old  Chancery  Enrolment  Office  (a).  We  have  already  seen  (b)  how 
deeds  enrolled  with  the  Charity  Commissioners,  under  the  provisions 
of  the  Charitable  Trusts  Act,  1855  (c),  may  be  proved. 

§  1654a.  It  being  by  the  Fines  and  Eeeoveries  Act,  1833  (d),  re- 
quired (e)  that  all  disentailing  deeds  shall  be  enrolled  in  the  Enrol- 

(u)  The  explanation  of  this  statute  is  too  lengthy  and  technical  to  be  given  here. 
It  forms  a  leading  feature  in  the  history  of  the  Statute  of  Uses  (27  H.  8,  c.  10),  and 
of  the  system  of  conveyancing  based  upon  "uses."  It  is  practically  of  purely  his- 
torical interest,  the  system  of  conveyancing  to  which  it  related  having  long  since 
become  obsolete.  But  in  the  investigation  of  old  titles  it  may  still  be  necessary  to 
recur  to  its  provisions,  and  indeed  it  is  still  in  force  in  the  sense  that  it  would  sti]l 
■  operate,  if  not  complied  with,  to  defeat  a  "  bargain  and  sale  "  unenroUed,  if  any  one 
were  so  ill  advised  as  to  resort  to  that  obsolete  form  of  transaction  in  preference  io 
adopting  more  modern  methods.  Williams  on  Eeal  Property,  or  any  other  standard 
text  book  on  Eeal  Property  may  be  referred  to  for  an  explanation  of  the  subject. 

(v)  As  to  which,  see  ante,  §  1119. 

(x)  51  &  52  V.  c.  42,  s.  4  (1). 

(y)  As  to  which,  see  ante,  §  1119.  In  Doe  v.  Lloyd,  (1840)  1  M.  &  Gr.  685;  10 
L.  J.  C.  P.  128;  56  E.  E.  508,  a  deed,  requiring  enrolment  under  the  Mortmain  Act, 
was  produced  at  the  trial,  and  bore  the  following  indorsement: — "  Inrolled  in  tbe 
High  Court  of  Chancery  the  17th  of  December,  1836,  being  first  duly  stamped,  accord- 
ing to  the  tenor  of  the  statutes  made  for  that  purpose.  D.  Drew."  The  court  held 
that,  without  proving  the  signature  or  official  character  of  Mr.  Drew,  the  memorandum 
was  evidence  that  the  deed  was  enrolled  on  the  day  stated,  it  having  been  certified  to 
the  court  by  an  officer  of  the  enrolment  office,  that  the  memorandum  was  in  the  usual 
form.     See  ante,  §  21. 

(z)  Supra,  §  1646. 

(a)  See  §  1646,  note 

(b)  See  ante,  §  1127. 

(c)  18  &  19  V.  c.  87. 

(d)  d  &  i  W.  4,  c.  74. 

(e)  See  ante.  §  1122. 
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ment  Department  of  the  Central  Office;  proof  of  the  enrolments  of 
such  deeds  may  be  made  in  accordance  with  the  general  principles 
already  indicated  (/).  Similar  observations  apply  to  the  enrolment, 
in  the  same  office,  of  an  annuity  deed  (g). 

§  1654b.  Judgments  in  order  to  bind  land  in  England  generally 
require  what  modem  Acts  term  ' '  registration  ' '  rather  than  ' '  enrol- 
ment."  By  the  Land  Charges  Act,  1900  (h),  it  is  provided  that  "  a 
judgment  or  recognisance,  whether  obtained  or  entered  into  on  behalf 
of  the  Crown  or  otherwise,  and  whether  obtained  or  entered  into 
before  or  after  the  commencement  of  this  Act,  shall  not  operate  as 
a  charge  on  land,  or  on  any  interest  in  land,  or  on  the  unpaid  pur- 
chase-money for  any  land,  unless  or  until  a  writ  or  order  for  the  pur- 
pose of  enforcing  it  is  registered  under  section  5  of  the  Land  Charges 
Eegistration  and  Searches  Act,  1888  (i).  A  judgment  against  land  in 
Ireland,  if  entered  up  previously  to  15th  July,  1850,  operates  as  a 
charge  on  the  lands  of  the  debtor,  and  is  consequently  binding  on 
him  and  all  persons  claiming  imder  him,  and  the  creditor  has  a 
similar  charge  to  that  which  he  would  have  had  if  the  debtor, 
having  power  to  so  charge  the  land,  had  done  it  by  writing  under  his 
hand  (fc) ;  but  the  above  provisions  do  not  apply  to  lands  purchased 
by  a  judgment  debtor  after  15th  July,  1850;  against  which,  by  the 
Judgments  Mortgage  (Ireland)  Act,  1850,  a  judgment  creditor  has 
the  same  rights  as  a  judgment  creditor  under  a  judgment  obtained 
after  the  last-mentioned  date  (l). 

§  1654c.  The  Land  Transfer  Acts,  1875  and  1897  (m),  authorise, 
and  in  some  cases  render  compulsory,  the  registration  of  title  to  land 
in  England,  and  provide  for  the  issue  by  the  registrar  of  a  land  certifi- 
cate to  the  first  registered  proprietor  of  freehold  land,  stating  the  title 
of  the  proprietor  of  the  land  therein  (n),  and  for  the  issue  to  the 
first  registered  proprietor  of  leasehold  land  of  an  office  copy  of  the 
registered  lease  (o),  which  copy  has  a  statement  indorsed  thereon 
as  to  whether  any  declaration  as  to  title  of  the  lessor  has  been  made, 
and  as  to  any  other  particulars  of  the  lease  entered  on  the  register. 
A  certificate  of  a  charge  upon  registered  land  may  similarly  be  issued 

(/J    See  supra,  §  1646. 

ig)  As  to  which,  see  ante,  §  1125. 

{h)  63  &  64  V.  0.  26,  s.  2  (1). 

(»)  51  &  52  v.  c.  51.  As  to  the  machinery  provided  for  "official  searches,"  and 
for  the  certificate  thereof,  and  the  legal  evidentiary  effect  thereof,  see  Elphinstone 
on  Searches,  p.  166. 

(fe)  5  &  6  W.  4,  0.  55 ;  3  &  4  V.  c.  105. 

(I)   13  &  14  V.  c.  29,  s.  6. 

(m)  38  &  39  V.  c.  87 ;  and  60  &  61  V.  c.  65.    Ante,  §  1126a. 

in)  38&39V.  c.  87,  s.  10. 

(o)  Id.,  s.  16. 
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iby  the  registrar  to  the  proprietor  of  such  charge  (p).  Fresh  certi- 
ficates may  be  issued  upon  transfers  of  registered  land  or  charges  to 
■the  transferees  (g).  These  certificates  and  office  copies  must  be  pro- 
duced to  the  registrar  upon  any  subsequent  entry  being  made  on  the 
register  relating  to  the  land,  and  an  official  indorsement  is  made  on 
the  certificate  or  office  copy  of  any  such  registered  transactions  (r), 
and  in  the  case  of  a  sale  the  certificate  or  office  copy  is  handed  over 
to  the  purchaser  on  completion  (s).  New  certificates  and  ofiice  copies 
may  be  obtained  from  the  registrar  when  he  is  satisfied  that  the 
originals  have  been  lost  or  destroyed  (f).  Land  certificates,  and  certi- 
ficates of  charge,  issued  as  above  mentioned,  are  prima  facie  evidence 
of  the  several  matters  therein  contained,  and  the  office  copies  of  regis- 
tered leases  are  evidence  of  the  contents  of  the  original  leases  («). 
The  Act  of  1875  further  provides  (v)  that  any  instrument  purporting 
to  be  sealed  with  the  seal  of  a  district  registry  shall  be  admissible 
in  evidence,  and  if  a  copy,  the  same  shall  be  admissible  in  like  manner 
as  the  original.  The  effect  of  registration  under  these  Acts  has  been 
referred  to  in  an  earlier  part  of  this  work  (x). 

§  1654d.  The  enrolment  of  articles  of  clerkship  which,  we  have 
seen  [y),  is  required  to  be  made  in  the  Enrolment  Department  of  the 
Central  Office,  may  be  proved  in  the  manner  pointed  out  in  a  pre- 
vious paragraph  as  to  the  proof  of  documents  enrolled  in  that  of&ce, 
or  in  the  old  Petty  Bag  Office  {z). 

§  1655.  The  mode  of  proving  by-laws  (a)  varies  according  to  the 
particular  language  of  the  statute  or  charter,  under  the  authority  of 
which  they  have  been  made.  For  instance,  the  Companies  Clauses 
Consolidation  Act  empowers  every  company  to  which  that  Act  applies, 
to  make  by-laws  for  the  purpose  of  regulating  the  conduct  of  their 
officers  and  servants,  and  of  providing  for  the  due  management  of 
their  affairs  (b) ;  and  the  production  of  a  written  or  printed  copy  pur- 

(p)  S.  22. 

(q)  Ss.  29,  34,  40. 

(r)  60  &  61  V.  u.  65,  a.  8  (1). 

is)  S.  8  (2). 

(t)  Id. 

(u)  38  &  39  V.  c.  87,  s.  80.  As  to  certificates  granted  under  the  old  Land  Transfer 
Act  of  1862,  see  ante,  §  1612  note. 

(«)  Id.,  s.  120. 

(x)  Ante,  §  1126a. 

iy)  See  ante,  §  1126. 

(z)  Sea  supra,  §  1646. 

(a)  As  to  when  by-laws  will  be  inferred  from  long  usage,  see  ante,  §  127. 

(fc)  8  &  9  V.  c.  16,  s.  124,  enacts,  that  "  it  shall  be  lawful  for  the  company  from 
time  to  time  to  make  such  by-laws  as  they  think  fit,  for  the  purpose  of  regulating 
the  conduct  of  the  officers  and  servants  of  the  company,  and  for  providing  for  the  due 
management  of  the  affairs  of  the  company  in  all  respects  whatsoever,  and  from  time 
to  time  to  alter  or  repeal  any  such  by-laws,  and  make  others,  provided  «uch  by-laws 
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porting  to  have  the  seal  of  the  company  affixed  thereto,  "  shall  be 
sufficient  evidence  of  such  by-laws  in  all  cases  of  prosecution  under 
the  same  "  (c). 

§  1656.  With  respect  to  such  by-laws  as  any  railway  company  is 
empowered  to  make  for  regulating  the  travelling  upon,  or  using  and 
working,  the  railway,  or  for  imposing  penalties  upon  persons  other 
than  its  servants,  it  would  seem  that,  before  they  can  be  enforced, 
the  company  must  produce  either  the  book  containing  the  originals 
purporting  to  be  under  its  seal,  or  an  examined  or  certified  copy  of 
the  by-laws  (d),  and  must  also,  perhaps,  show,  that  a  certified  copy 
has  been  sent  to  the  Board  of  Trade, — or,  from  the  9th  of  November, 
1846  (e),  until  the  10th  of  October,  1851  (/),  to  the  old  Commissioners 
of  Eailways, — and  has  been  allowed,  or,  at  least,  not  disallowed,  by 
these  respective  bodies  (g) ;  and  further,  that  the  by-laws  have  been 
duly  published.  Due  publication  is,  at  least,  on  the  hearing  of  an 
information  before  justices  charging  a  railway  passenger  with  a  viola- 
tion of  railway  by-laws,  sufficiently  proved  by  showing  that  copies  of 
such  by-laws  were  affixed  at  each  of  the  two  stations  at  which  the 
defendant  entered  and  left  the  train  (h).  In  many  of  the  earlier 
Eailway  Acts  a  clause  was  introduced,  which  rendered  it  necessary 
to  obtain  the  sanction  of  certain  justices  or  other  persons  to  the  by- 
laws made  by  the  company,  but  the  Act  of  3  &  4  V  c.  97,  enacts, 
in  s.  10  («'),  that  "  so  much  of  every  clause,  provision,  and  enactment 
in  any   Act   of   Parliament   herebefore    passed,    as    may    require    the 

be  not  repugnant  to  the  laws  of  that  part  of  the  United  Kingdom  where  the  same 
are  to  have  effect,  or  to  the  provisions  of  this  or  the  special  Act ;  and  such  by-lawa 
shall  be  reduced  into  writing,  and  shall  have  af&xed  thereto  the  common  seal  of  the 
company ;  and  a  copy  of  such  by-laws  shall  be  given  to  every  officer  and  servant  of  the 
company  affected  thereby."  S.  125  enacts,  that  "  it  shall  be  lawful  for  the  company, 
by  such  by-laws,  to  impose  such  reasonable  penalties  upon  all  persons,  being  of&oers 
or  servants  of  the  company,  offending  against  such  by-laws,  as  the  company  shall 
think  fit,  not  exceeding  five  pounds  for  any  one  offence."  S.  126  enacts,  that  "  all 
the  by-laws  to  be  made  by  the  company  shall  be  so  framed  as  to  allow  the  justice, 
before  whom  any  penalty  imposed  thereby  may  be  sought  to  be  recovered,  to  order  a 
part  only  of  such  penalty  to  be  paid,  if  such  justice  shall  think  fit." 

(c)  S.  127 ;  8  &  9  V.  c.  113,  s.  1,  cited  ante,  §  7 ;  qu.  whether  the  same  proof 
would  suffice,  if  the  by-laws  were  offered  in  evidence  by  the  company,  in  defending 
an  action  for  false  imprisonment. 

(d)  Motteram  v.  East  Coast  Ry.,  (1859)  29  L.  J.  M.  C.  57;  7  C.  B.  (N.S.)  58; 
121  R.  R.  373;  cited  ante,  §  1600. 

(c)  9  &  10  V.  c.  105,  s.  2 ;  Gazette  of  Friday,  6th  Nov.,  1846. 

(/)  When  the  Act  appointing  Commiss.  of  Eail.  was  repealed.  See  14  &  15  V. 
c.  64,  s.  1. 

ig)  Compare  3  &  4  V.  c.  97,  ss.  7—9,  and  8  &  9  V.  c.  20,  ss.  108—111.  As  to 
proof  of  the  order  of  the  Board  of  Trade,  allowing  the  by-laws,  see  ante  §  1596  note; 
and,  as  to  proof  of  a  similar  order  by  Commiss.  of  Bail.,  see  ante,  §  1596  note. 

(h)  Motteram  v.  East  Coast  Ry.,  supra. 

(')  Though  this  section  was  repealed  by  34  &  36  V.  c.  78,  the  repeal  did  not  affect 
the  law  as  stated  in  the  text,  see  s.  17  of  the  Eepealing  Act  (which  is  itself  repealed 
by  46  &  47  V.  c.  39). 
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approval  or  concurrence  of  any  justice  of  the  peace,  court  of  Quarter 
Sessions,  or  other  person  or  persons,  other  than  members  of  the  said 
companies,  to  give  validity  to  any  by-laws,  orders,  rules,  or  regula- 
tions made  by  any  such  company,  shall  be  repealed." 

§  1657.  The  mode  of  proof  of  by-laws  in  other  cases,  however, 
varies,  according  to  the  language  of  the  particular  statute  or  charter 
under  which  the  by-laws  have  been  made.  .  The  following  examples 
may  be  usefully  instanced.  The  production  of  a  printed  copy  of  the 
by-laws  made  by  the  Metropolitan  Board  of  Works,  or  by  a  district 
board,  or  vestry,  under  the  Metropolis  Local  Management  Act  of  1855, 
"  if  authenticated  by  the  seal  of  the  board  or  vestry,  shall  be  evi- 
dence of  the  existence,  and  of  the  due  making,  confirmation,  and 
publication  of  such  by-laws,  in  all  prosecutions  under  the  same, 
without  adducing  proof  of  such  seal,  or  of  the  fact  of  such  confirma- 
tion or  publication  of  such  by-laws  "  (fe).  The  powers  and  duties  of 
the  Metropolitan  Board  of  Works  are  now  vested  in  the  London 
County  Council  (Z),  and  those  of  the  vestries  and  district  boards  in 
the  various  metropolitan  Borough  Councils  (wi).  So,  any  by-law 
made  by  the  Municipal  Corporation  of  Dublin  may  be  proved  by  a 
copy  under  the  corporate  seal,  provided  it  contain  a  declaration  signed 
by  the  Lord  Mayor  that  the  by-law  has  been  duly  made,  published, 
and  allowed,  and  is  still  in  force  (w.). 

§  1658.  So,  the  special  rules  which  are  established  in  any  coal 
mine,  or  metalliferous  mine,  under  the  Acts  of  1  &  2  G.  5,  c.  50  and 
35  k  36  V.  c.  77,  may  be  proved  by  a  copy  certified  under  the  hand 
of  one  of  the  Government  inspectors;  and  such  copy  is  also  evidence 
that  the  rules  have  been  duly  established  (o).  Again,  a  printed  copy 
of  the  regulations  made  by  any  Metropolitan  Water  Company  for 
the  purpose  of  preventing  the  waste,  misuse,  or  contamination  of 
water,  if  dated,  and  purporting  to  be  made  as  in  the  Metropolis  Water 
Act,  1871,  is  pointed  out,  and  to  be  authenticated  by  the  seal  of 
such  company,  is  "  conclusive  evidence  of  the  existence,  and  of  the 
due  making,  confirmation,  and  publication,  of  such  regulations  m 
all  prosecutions  or  proceedings  under  the  same,  without  adducing 
proof  of  such  seals,  or  of  the  fact  of  such  confirmation  or  publication 
of  such  regulations,  or  of  any  of  the  requirements  of  the  Act  relative 
thereto  having  been  complied  with  "  (p).  By  the  ^Metropolis  Water 
Act,  1902,  the  undertakings  of  the  metropolitan  water  companies  are 

(k)  18  &  19  V.  c.  120,  s.  203. 

(V)    51  &  52  V.  v..  41,  s.  40. 

(m)  62  &  63  V.  c.  14,  s.  4. 

(n)  12  &  13  "V.  c.  97,  s.  20. 

(o)  See  1  &  2  G.  5,  c.  50,  s.  89  (2),  and  35  &  36  V.  c.  77,  s.  30. 

(p)  34  &  35  V.  c.  113,  s.  25. 
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transferred  to  the  Metropolitan  Water  Board,  in  which  are  vested  all 
the  rights,  powers,  authorities  and  privileges  of  the  various  com- 
panies (q).  Certain  provisions  are  to  be  found  in  the  Salmon  Fisheries 
Act,  1873,  for  facilitating  the  proof  of  by-laws  made  by  any  Board  of 
Conservators  for  a  fishery  district  (r).  It  is  worthy  of  notice  that  the 
Explosives  Act,  1875  (s),  though  it  contains  several  elaborate  provi- 
sions for  the  making  and  publication  of  by-laws  with  respect  to  the 
loading  and  conveyance  of  gunpowder  (i),  has  no  clause  to  regulate 
or  simplify  the  mode  of  proving  such  rules. 

§  1659.  Under  the  Municipal  Corporations  Act,  1882,  "the  pro- 
duction of  a  written  copy  of  a  by-law,  made  by  the  council  under 
that  Act,  or  under  any  former  or  present  or  future  general  or  local 
Act  of  Parliament,  if  authenticated  by  the  corporate  seal,  shall,  until 
the  contrary  is  proved,  be  sufficient  evidence  of  the  due  making  and 
existence  of  the  by-law,  and,  if  it  is  so  stated  in  the  copy,  of  the 
by-law  having  been  approved  and  confirmed  by  the  authority,  whose 
approval  or  confirmation  is  required  to  the  making  or  before  the  en- 
forcing of  the  by-law  (u).  Again,  by-laws  made  under  the  Public  Health 
Act,  1875  (v),  by  any  Local  Authority  other  than  the  council  of  a 
borough, — whether  they  relate  to  scavenging  and  cleansing  (x),  or  to 
the  keeping  of  animals  (y),  or  to  common  lodging  houses  (a),  or  to 
offensive  trades  (a),  or  to  mortuaries  (b),  or  to  cemeteries  (c);  or  to 
new  buildings  (d),  or  to  public  pleasure  grounds  (e),  or  to  markets  (/), 
or  to  slaughter  houses  (gr),  or  to  the  licensing  of  horses,  boats,   &c., 

(g)  2  Ed.  7,  c.  41,  ss.  3,  46. 

(r)  36  &  37  V.  c.  71,  a.  45. 

(s)  38  &  39  V.  c.  17. 

(t)  Ss.  34—38,  84. 

(u)  45  &  46  V.  c.  50,  s.  24.  See  Robinson  v.  Gregory,  [1905]  1  K.  B.  534;  74 
L.  J.  K.  B.  367.  As  to  pleading  such  by-laws,  see  Elwood  v.  Bullock,  (1844)  6  Q.  B. 
384 — 388.  For  other  enactments  respecting  the  making  and  proof  of  by-laws,  see  the 
Municipal  Corporations  (Ireland)  Act,  1840,  3  &  4  V.  c.  108,  ss.  125—127,  the  Markets 
and  Pairs  Clauses  Act,  1847,  10  &  11  V.  u.  14,  ss.  42 — 49;  the  Commissionera  Clauses 
Act,  1847,  id.  c.  16,  ss.  96—98;  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  id. 
c.  27,  ss.  83—90;  the  Towns  Improvements  Clauses  Act,  1847,  id.  c.  34,  ss.  200—207; 
the  Town  Police  Clauses  Act,  1847,  id.  c.  89,  ».  71;  and  the  Port  of  London  Act,  1908 
(8  Ed.  7,  c.  68),  ss.  34,  58. 

.  iv)  38  &  39  V.  c.  55,  ss.  182—188,  326.  This  last  section  enacts,  that  all  by-- 
laws  made  under  any  of  the  Sanitary  Acts,  not  inconsistent  with  this  Act,  "shall 
be  deemed  to  be  by-laws  under  this  Act." 

(x)  S.  44. 

{y)  S.  44. 

iz)  Ss.  80,  90  :  extended  9  Ed.  7,  c.  44. 

(a)  8.  113. 

(b)  S.  141. 

(c)  42  &  43  V.  ^.  31,  s.  1. 

(d)  38  &  39  V.  c.  55,  s.  157.  Extended  to  other  matters  by  53  &  54  V.  c.  59,  s.  23. 
Certain  school  buildings  are  exempted  by  1  &  2  G.  5,  c.  32,  s.  3. 

(c)  S.  164;  extended  53  &  54  V.  c.  59,  s.  45. 
(/)  S.  167. 
(3)  S.  169. 
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§§    1659,    1660.]       ADMISSIBILITY  AND  ErrECT  OF  PUBLIC  DOCUMENTS. 

iov  hire  Qi),  or  to  hop  pickers  (i), — are  provable  by  copies  signed  and 
certified  by  the  clerk  of  such  authority  to  be  true  copies,  and  to  have 
been  duly  confirmed;  and  every  such  copy  "  shall  be  evidence,  until 
the  contrary  is  proved,  in  all  legal  proceedings  of  the  due  making, 
-confirmation  (fe),  and  existence  of  such  by-laws  without  further  or 
other  proof  "  (i).  The  same  mode  of  proof  is  adopted  in  the  Public 
Health,  Ireland,  Act,  1878,  with  respect  to  all  by-laws  made  by  any 
sanitary  authority  under  that  statute  (m). 

§  1659a.  The  Merchant  Shipping  Act,  1894,  enables  harbour  authori- 
ties, with  the  approval  of  a  Secretary  of  State,  to  make  by-laws  for 
regulating  the  embarkation  and  landing  of  emigrants,  and  for  licens- 
ing emigrant  posters ;  and  such  by-laws  are  to  be  published  in  the 
London  Gazette  (n). 

§  1660  (o).-  The  admissibility  and  effect  of  public  documents, 
as  instruments  of  evidence,  will  next  be  considered.  And  here, 
following  the  same  course  which  was  pursued,  when  explaining  in 
what  manner  public  documents  might  be  proved,  attention  will  first 
be  drawn  to  Statutes,  State  Papers,  and  other  writings  of  a  cognate 
character.  With  respect  to  these  documents,  it  may  be  generally 
observed,  that,  provided  they  have  been  duly  authenticated  in  some 
one  of  the  modes  stated  above,  and  their  contents  be  pertinent  to 
the  issue,  they  will  be  admissible,  either  as  prima  facie  or  as  con- 
elusive  proof  of  the  facts  directly  stated  in  them;  and  in  many  cases 
they  will  be  received  in  evidence  even  of  such  matters  as  are  inserted 
in  them  by  way  of  introductory  recital.  Thus,  where  certain  public 
statutes  recited  that  great  outrages  had  been  committed  in  a  parti- 
cular part  of  the  country,  arid  a  public  proclamation  was  issued, 
with  similar  recitals,  and  ofiering  a  reward  for  the  discovery  and  con- 
viction of  the  perpetrators,  these  were  held  admissible  and  sufficient 
evidence  of  the  existence  of  those  outrages,  to  support  the  averments 
to  that  effect  in  an  information  for  a  libel  on  the  Government  in  rela- 
tion thereto  (p).  So,  a  recital  of  a  state  of  war,  in  the  preamble  of 
a  public  statute,  is  good  evidence  of  its  existence,  and  the  war  will 

(h)  S.  172. 

(i)    S.  314 ;  extended  45  &  46  V.  c.  23,  o.  2. 

(k)  As  to  the  confirmation  of  by-laws  made  under  the  above-named  Act,  see 
47  &  48  V.  c.  12. 

(l)  38  &  89  V.  c.  55,  s.  186.  The  same  mode  of  proof  is  adopted  with  respect  to 
by-laws  made  by  any  Local  Authority  under  the  Public  Parka  (Scotland)  Act,  1878, 
41  &  42  V.  0.  8,  s.  20. 

(m)  41  &  42  V.  c.  52,  s.  223.  See  ss.  41,  54,  91,  100,  103,  105,  129,  of  same  Act; 
also  53  &  54  V.  u.  59.  See,  also,  the  Public  Health  (London)  Act,  1891  (54  &  55  V. 
^.  76),  B.  16. 

(n)  57  &  58  V.  c.  60,  s.  362. 

(o)  G-r.  Ev.   §  491,  in  some  part. 

(p)  R.  V.  Sutton,  (1816)  4  M.  &  Sel.  532. 
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RECITAL  IN  STAT. — PARLIAMENTARY  JOURNALS.   [§§  1660,  1661. 

be  taken  notice  of  without  proof,  whether  this  nation  be  or  be  not 
a  party  to  it  (g).  So,  a  recital  of  relationship,  even  in  a  private  Act, 
has  been  received  by  the  House  of  Lords  as  cogent  evidence  of 
pedigree  in  a  peerage  case;  because  such  recitals  used  never  to  be 
inserted  in  a  private  Act,  unless  their  truth  had  first  been  ascertained 
by  the  judges,  to  whom  the  bill  had  been  referred  (r).  As,  however, 
the  evidence  in  support  of  private  bills  is  no  longer  submitted  to  the 
judges  for  approval,  recitals  inserted  in  them  since  this  change  in 
the  practice  would  seem  to  be  inadmissible  (s);  for,  as  a  general  rule, 
a  local  or  private  statute,  though  it  contains  a  clause  requiring  it  to 
be  judicially  noticed,  is  not,  as  against  strangers,  any  evidence  of 
the  facts  recited  (i) ;  neither  does  it  affect  the  public  with  a  knowledge 
of  its  contents  («).  The  recitals,  too,  in  a  public  Act  are  not  conclu- 
sive evidence;  and,  therefore,  where  the  Schedule  of  the  Municipal 
Corporation  Act  described  a  place  as  an  existing  borough,  proof  was 
admitted  to  show  that  this  description  was  false  (v). 

§  1661  (a).  The  Speech  of  the  Sovereign  in  opening  Parliament, 
and  the  Address  of  either  House  to  the  Crown,  would  seem  to  be 
evidence,  in  the  nature  of  reputation,  of  the  public  matters  they 
recite  {y).  The  Journals,  also,  of  either  House  are  the  proper  evi- 
dence of  the  action  of  that  House  upon  all  matters  before  it,  whether 
legislative,  ministerial,  or,  in  the  Lords'  House,  judicial  (2).  The 
committee  of  privileges  has  even  admitted  an  entry  in  their  Journals 
as  evidence  of  limitations  in  a  patent  of  peerage,  without  requiring 
the  production  of  the  patent  (a).  So,  a  foreign  declaration  of  war, 
transmitted  by  the  British  Ambassador  to  the  Secretary  of  State's 
office,  and  produced  by  a  clerk  from  that  office,  is  sufficient  evidence 
to  prove  the  date  of  the  commencement  of  hostilities  between  two 
foreign  states  (h).  How  far  diplomatic  correspondence  may  go  to 
establish  the  facts  recited,  does  not  clearly  appear  (c) ;  but,  in  America, 

(?)  R.  V.  De  Berenger,  (1814)  3  M.  &  S.  67,  69;  15  E.  K.  415. 

(r)  Wharton  Peerage,  (1845)  12  CI.  &  F.  302;  69  B.  E.  84;  Shrewsbury  Peerage, 
(1857)  7  H.  L.  C.  13,  14;  115  E.  E.  1. 

{s)  Shrewsbury  Peerage,  supra. 

(t)  Brett  V.  Beales,  (1829)  Moo.  &  M.  421;  8  L.  J.  (O.S.)  K.  B,  141;  34  E.  E. 
499;  Taylor  v.  Parry,  (1840)  1  Man.  &  G.  604,  619,  622;  9  L.  J.  C.  P.  298;  56  E.  E. 
459;  D.  of  Beaufort  v.  Smith,  (1849)  4  Ex.  450,  470;  19  L.  J.  Ex.  97;  80  E.  E.  659; 
Cowell  V.  Chambers,  (1856)  21  Beav.  619 ;  111  E.  E.  227  ;  Mills  v.  Mayor  of  Colchester, 
(1867)  L.  E.  2  C.  P.  476;  36  L.  J.  C.  P.  214;  Polini  v.  Gray,  and  Sturla  v.  Freccia, 
:i879)  12  Ch.  D.411,  427—437;  49  L.  J.  Ch.  41,  48—53. 

(«)  Ballard  v.  Way,  (1836)  1  M.  &  W.  529;  5  L.  J.  Ex.  207  ;  46  E.  E.  387. 

(v)  R.  V.  Qreene,  (1837)  6  A.  &  E.  548, 

ix)  Gr.  Ev.  §  491,  slightly. 

iy)  R.  V.  Prancklin,  (1731)  17  How.  St.  Tr.  636—638. 

(z)  Jones  V.  Randall,  (1774)  1  Cowp.  17 ;  Root  v.  King,  (1827)  7  Cowen,  613. 

(a)  Ld.  Dufferin's  Case,  (1837)  4  CI.  &  F.  568;  Saye  &  Sele  Peerage,  (1848) 
1  H.  L.  C.  507,  510. 

(b)  Thelluson  v.  Gosling,  (1803)  4  Bsp.  266. 

(c)  See  R.  v.  Francklin,  (1731)  17  How.  St.  Tr.  638. 
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§§  1661 — 1663.]   PROCLAMATIONS  AND  ENTRIES  IN  GAZETTE. 

such  correspondence,  communicated  by  the  President  to  Congress, 
has  been  held  sufficient  proof  of  the  acts  of  foreign  governments  and 
functionaries  therein  narrated  (d) ;  and  in  that  country  this  evidence 
v?ould  seem  to  be  generally  admissible,  whenever  the  facts  recited 
are  not  the  principal  points  in  issue,  but  are  required  to  be  proved 
merely  in  order  to  support  some  introductory  averment  in  the 
pleadings  (e). 

§  1662.  Under  the  Documentary  Evidence  Act,  1868,  the  Govern- 
ment Gazette, — which  term  applies  equally  to  the  London,  the  Dublin, 
and  the  Edinburgh  Gazettes  (/), — is,  as  already  pointed  out  (g),  prima 
facie  evidence  of  any  proclamation,  order,  or  regulation  "  issued  by 
his  Majesty,  or  by  the  Privy  Council,  or  by  any  of  the  principal  depart- 
ments of  the  government  (h).  At  common  law,  too,  thei  Gazette  is 
admissible  evidence  of  other  Acts  of  State,  such  as  addresses  received 
by  the  Crown,  and  the  like  {i}.  But  in  regard  to  the  acts  of  public 
functionaries,  which  have  no  relation,  or  only  a  slight  relation,  to 
the  affairs  of  government, — such  as  the  appointment  of  an  officer  to  a 
commission  in  the  army  (fe),  or  the  King's  grant  of  land  to  a  sub- 
ject (I), — the  Gazette,  unless  rendered  admissible  by  statute,  cannot 
in  general  be  read  in  evidence. 

§  1663.  In  some  few  cases,  the  Legislature  has  expressly  made 
this  paper  conclusive  evidence  of  certain  facts,  which  are  directed  to 
be  published  in  it.  For  instance,  the  production  of  the  Dublin 
Gazette,  "purporting  to  be  printed  and  published  by  the  King's 
authority,"  and  containing  any  proclamation,  order,  or  notice  under 
the  Criminal  Law  and  Procedure  (Ireland)  Act,  1887  (m),  is  conclu- 
sive evidence  of  all  the  contents  of  such  proclamation,  order,  or  notice, 
and  of  the  date  thereof,  and  in  the  case  of  a  proclamation  that  the 
district  specified  in  such  proclamation  is  a  proclaimed  district  within 
the  meaning  of  the  provisions  of  the  Act  mentioned  in  the  proclama- 
tion, and  that  the  proclamation  has  been  duly  promulgated,  and  in 
the  case  of  an  order  that  it  has  been  duly  made.  So,  the  Dublin 
Gazette  is  conclusive  evidence  of  any  order  published  in  it,  which  pur- 

(d)  BadcUjfe  v.  Union  Insurance  Co.,  (1810)  7  Johns.  38,  51;  Talbot  v.  Seeman, 
<1801)  1  Cranch  (Amer.),  1,  87,  38. 

(e)  RadcUffe  v.  Union  Insurance  Co.,  supra. 
(/)  31  &  32  V.  c.  37,  B,  6. 

(g)  Ante,  §  1527. 

(h)  31  &  32  V.  0.  87,  a.  2. 

(i)  R.  V.  Holt,  (1793)  5  T.  R.  436,  443;  Att.-Gen.  v.  Theakstone,  (1820)  8  Price, 
89 ;  22  R.  R.  716 ;  Picton's  Case,  (1806)  30  How.  St.  Tr.  493 ;  Van  Omeron  v.  Dowick, 
(1809)  2  Camp.  44;  11  E.  E.  656;  B.  N.  P.  226. 

(k)  R.  V.  Gardner,  (1810)  2  Camp.  513;  11  R.  E.  784;  Kirwan  v.  Gockburn,  (1806) 
6  Esp.  233 ;  8  R.  E.  849.    But  see  now  by  Statute,  ante,  §  1638a. 

(l)    R.  V.  Holt,  (1793)  5  T.  E.  443. 

(m)  50  &  51  V.  c.  20,  s.  12. 
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GAZETTE,   WHEN  CONCLUSIVE  EVIDENCE.       [§§    1663 — 1665. 

ports  to  have  been  made  by  the  Lord  Lieutenant  in  Council  under 
the  provisions  of  the  County  Boundary  (Ireland)  Act,  1872  (n)..  Again, 
all  rules  and  special  rules  made  under  the  General  Prisons  (Ireland) 
Act,  1877,  either  by  the  Lord  Lieutenant  or  by  the  General  Prisons 
Board,  may  be  conclusively  proved  by  the  production  of  the  Dublin 
Gazette,  in  which  they  have  been  published  (o).  So,  the  statutes, 
which  respectively  regulate  the  issue  of  Bank  notes  in  England  and 
Ireland, — after  requiring  the  Commissioners  of  St-amps  and  Taxes 
to  publish  in  the  London  and  Dublin  Gazettes  respectively  certificates 
containing  certain  particulars, — enact  that  the  Gazette,  in  which  such 
publication  shall  be  made,  shall  be  conclusive  evidence  in  all  courts 
of  the  amount  of  bank  notes,  which  the  banker  named  in  the  certi- 
ficate is  by  law  authorised  to  issue  and  have  in  circulation  (p) ;  the 
Irish  Act  adding,  "  exclusive  of  an  amount  equal  to  the  monthly 
average  amount  of  the  gold  and  silver  coin  held  by  such  banker  as 
herein  provided." 

§  1664.  So,  also,  an  order  in  Council  under  the  Extradition  Act, 
1870,  becomes,  on  being  published  in  the  London  Gazette,  "  conclusive 
evidence  that  the  arrangement  therein  referred  to  complies  with 
the  requisitions  of  the  Act,  and  that  the  Act  applies  in  the  case  of, 
the  Foreign  State  mentioned  in  the  order  "  (g).  So,  the  due  publi- 
cation of  final  notices,  under  the  Acts  relating  to  the  drainage  of 
lands  in  Ireland  (r),  may  be  conclusively  proved  by  the  production 
of  the  Dublin  Gazette,  in  which  they  shall  be  published  (s).  So, — as 
already  stated  in  another  connection  (<), — some  of  the  most  important 
proceedings  in  bankruptcy  are  capable  of  being  proved,  by  the  pro- 
duction of  a  copy  of  the  Gazette  in  which  they  have  been  published. 

§  1665.  Gazettes,  in  common  with  all  other  newspapers,  are  fre- 
quently offered  in  evidence  with  the  view  of  fixing  an  adversary  with 
knowledge  of  cert«,in  facts  advertised  therein;  but  here  it  is  always 
advisable,  and  sometimes  necessary, — unless  the  case  is  governed  by 
a  special  Act  of  Parliament, — to  furnish  some  evidence,  from  which 
the  jury  may  infer  that  the  party  sought  to  be  affected  by  the  notice 
has  read  it.  This  doctrine  applies  even  to  cases  where  the  notice 
pubUshed  in  the  Gazette  relates  to  some  public  matter,  as,  for 
instance,  the  blockade  of  a  foreign  port;  for,  although,  as  between 
nation  and  nation,  the  notification  of  a  blockade  may,  from  the  moment 

(n)  35  &  36  V.  c.  48,  a.  3. 
(o)  40  &  41  V.  c.  49,  s.  57. 
(p)  7  &  8  V.  c.  32,  B.  15 ;  8  &  9  V.  i;.  37,  ».  10. 
(?)  33  &  34  V.  c.  52,  s.  5. 

W  5  &  6  V.  c.  89  :  8  &  9  V.  c.  69 ;  9  &  10  V.  c.  4 ;  10  &  11  V.  c.  79. 
(s)  10  &  11  V.  c.  79,  e.  4. 

(t)  Ante,  §  1549.  The  Irish  Bankrupt  and  Insolvent  Act,  1857  (20  &  21  V.  c.  60), 
contains  somewhat  similar  provisions  in  ss.  858,  364. 
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§§    1665 1667.]       GAZETTE   AND    NEWSPAPERS,    WHEN   EVID.    OF  NOTICE. 

it  is  made  by  one  State  to  the  government  of  another,  bind  all  the 
subjects  of  the  latter  [u),  this  rule  will  not  extend  to  suits  between 
private  individuals.  Therefore,  where  an  action  was  brought  on  a  ship 
policy,  and  the  underwriters  urged  in  defence,  that  the  voyage  was 
to  a  port  which  the  master  knew  A\as  blockaded,  and  that  conse- 
quently the  policy  was  void,  the  court  held  that  the  jury  were  justified 
in  negativing  any  knowledge  on  the  part  of  the  master,  though  it 
appeared  that  he  Tvas  in  this  country  some  time  after  the  publication 
of  the  Gazette  in  which  the  blockade  was  notified  (v). 

§  1666.  The  Gazette  containing  a  notice  of  dissolution  of  part- 
nership will,  indeed,  be  admissible  without  any  additional  proof,  as 
against  all  persons  who  have  had  no  previous  dealings  with  the 
firm  (x) ;  and  even  against  those  who  have  had  such  dealings,  it  will, 
after  formal  proof  of  the  actual  dissolution  by  producing  the  deed, 
be  evidence  to  show  that  the  partnership  was  openly  dissolved  (y). 
Still,  in'  order  to  deprive  the  old  correspondents  of  the  firm  of  their 
right  of  action  against  the  retiring  partner,  further  evidence  must 
be  given  than  the  mere  production  of  the  Gazette  in  which  notice 
of  dissolution  has  been  inserted  (z) ;  and  if  the  defendant  be  not  in  a 
condition  to  prove  that  a  circular  was  sent  in  due  course  to  the 
plaintiff,  he  must  at  least  show  facts,  from  which  an  inference  may 
be  drawn  that  the  plaintiff  has  seen  the  notice.  This  may  be  done 
in  a  variety  of  ways,  as  by  proving  that  the  plaintiff  has  been  in  the 
habit  of  taking  in  the  Gazette  or  other  newspaper,  or  has  attended 
a  reading-room  where  it  was  taken  in,  or  has  shown  himself  acquainted 
with  other  articles  in  the  number  containing  the  notice,  or  has 
evinced  an  unusual  interest  in  the  affairs  of  the  partnership,  and  the 
like  (a).  But  it  seems  not  enough  to  prove  that  the  newspaper  was 
circulated  in  the  immediate  neighbourhood  of  the  plaintiff's 
residence  (b). 

§  1667.  The  admissibility  and  effect  of  judicial  records  and  docu- 
ments must  now  be  considered;  and  first,   as  to  judg-ments.     Here, 

(u)  The  Neptunus,  (1799)  2  C.  Rob.  110;  The  Adelaide,  (1799)  id.  112,  n. 

(u)  Harratt  v.  Wise,  (1829)  9  B.  &  C.  712;  7  L.  J.  (O.S.)  K.  B.  309;  33  B.  E. 
300.  The  different  conditions  prevailing  in  1829  and  the  present  day  require  no 
elaboration  in  this  connection. 

(x)  Godfrey  v.  Turnbull,  (1795)  1  Esp.  371;  Newsome  v.  Coles,  (1811)  2  Camp. 
617 ;  12  E.  E.  756 ;  Wright  v.  Pulham,  (1816)  2  Chit.  121 ;  Hart  v.  Alexander,  (1837) 
7  C.  &  P.  753 ;  6  L.  J.  Ex.  129 ;  46  E.  E.  666.  See  the  Partnership  Act,  1890  (53  &  54 
V.  c.  39),  s.  36  (2). 

(y)  Hart  v.  Alexander,  supra. 

(z)  Graham  v.  Hope,  (1793)  Pea.  154. 

(o)  Godfrey  v.  Macauley,  (1795)  Pea.  155,  n. ;  Jenkins  v.  Blizard,  (1816)  1  Stark. 
419;  18  E.  E.  792;  Hart  v.  Alexander,  supra;  Leeson  v.  Holt,  (1816)  1  Stark.  186; 
18  E.  E.  768. 

(b)  Norwich  and  Lowestoft  Navigation  Go.  v.  Theobald,  (1828)  Moo.  &  M.  153. 
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if  the  object  be  merely  to  prove  the  existence  of  the  judgment,  its 
date,  or  its  legal  consequences,  the  production  of  the  record,  or  the 
proof  of  an  examined  copy,  is  conclusive  evidence  of  the  facts  against 
all  the  world.  This  rests  on  the  ground  that  a  judgment  is  a  public 
transaction  of  a  solemn  character,  which  must  be  presumed  to  be 
faithfully  recorded.  Therefore,  if  a  party  indicted  for  any  offence  has 
been  acquitted,  and  sues  the  prosecutor  for  malicious  prosecution,  the 
record  is  conclusive  evidence  for  the  plaintiff  to  establish  the  fact  of 
acquittal,  although  the  parties  are  necessarily  not  the  same  in  the 
action  as  in  the  indictment  (c) ;  but  it  is  no  evidence  whatever,  that 
the  defendant  was  the  prosecutor,  even  though  his  name  appear  on 
the  back  of  the  bill  (d),  or  of  his  malice,  or  of  want  of  probable 
cause  (e) ;  and  the  defendant,  notwithstanding  the  verdict,  is  still 
at  liberty  to  prove  the  plaintiff's  guilt  (/).  So,  a  judgment  against  a 
master  or  principal  for  the  negligence  of  his  servant  or  agent,  is  con- 
elusive  evidence  against  the  servant  or  agent  of  the  fact,  that  the 
master  or  principal  has  been  compelled  to  pay  the  amount  of  damages 
awarded ;  but  it  is  not  evidence  of  the  fact  upon  which  it  was  founded, 
namely,  the  misconduct  of  the  servant  or  agent  (g).  So,  a  judgment 
recovered  against  a  surety  will  be  evidence  for  him,  to  prove  the 
amount  which  he  has  been  compelled  to  pay  for  the  principal  debtor; 
but  it  furnishes  no  proof  whatever  of  his  having  been  legally  liable  to 
pay  that  amount  through  the  principal's  default  (h).  The  same  doc- 
trine will  apply  to  other  cases,  where  the  party  has  a  remedy  over, 
as  for  contribution,  or  the  like  (i).  In  an  action  against  a  surety, 
where  the  defence  was  that  the  plaintiff  had  received  certain  moneys 
from  the  principal  in  satisfaction  of  his  damages,  it  was  held  that  the 
plaintiff,  on  traversing  this  plea,  might  put  in  evidence  a  judgment 
recovered  from  him  by  the  assignees  of  the  principal  for  the  amount 
so  received  as  money  had  to  their  use,  not  indeed  as  conclusive  proof 
that  the  money  had  been  paid  to  him  by  the  principal  in  the  way  of 
fraudulent  preference,  but  as  showing  that  he  had  actually  repaid  the 
money  to  the  assignees,  and  as  generally  explaining  the  transaction  (fc). 

§  1668.  If  the  object  be  to  discredit  a  witness,  by  proving  that  he 
has  given  different  testimony  on  a  former  trial,  the  judgment  in  that 

(c)  begatt  v.  Tollervey,  (1811)  U  Bast,  302;  12  E.  E.  518. 
id)  B.  N.  P.  14. 

(e)  Purcell  v.  Macnamara,  (1808)  9  Bast,  361;  9  E.  E.  578;  Indedmw.  Berry, 
(1805)  1  Camp.  203,  n.  a. 
(/)   B.  N.  P.  15. 
ig)  Green  v.  New  River  Co.,  (1792)  4  T.  E.  590;  Pritchard  v.  Hitchcock,  (1843) 

6  Man.  &  G.  165 ;  Tyler  v.  Ulmer,  (1815)  12  Mass.  166. 

(h)  King  v.  Norman,  (1847)  4  C.  B.  884,  898 ;  17  L.  J.  C.  P.  23 ;  72  R.  E.  761. 
(i)   Powell  V.  Layton,  (1806)  2  N.  E.  371;  9  E.  E.  660;  Kip  v.  Brigham,  (1810) 

7  Johns.  168;  Griffin  v.  Brown,  (1824)  2  Pick.  304. 

(fc)  Pritchard  v.  Hitchcock,  (1843)  6  Man.  &  G.  151;  12  L.  J.  C.  P.  322;  64 
E.  E.  736. 
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cause,  though  the  litigating  parties    be    strangers,  will  be  admissible 
for  the  purpose  of  introducing  the  evidence  of  his  former  statements  [1). 
So,  upon  an  indictment  for  perjury  committed  on  a  trial,  the  produc- 
tion  by    the   officer   of   the   filed  copy    of   the  writ   (m)    and    of   the 
pleadings  (n)  will  sufficiently  prove  the  existence,  of    the    action,  and 
the  nature  of  the  issues  raised  therein  (o) ;  and  if  a  party  be  indicted 
for  aiding  the  escape  of  a   felon   from   prison,  the   production  of   the 
record   of   conviction    from    the    proper   custody,    will    be    conclusive 
evidence  that  the  prisoner  was  convicted  of  the  crime  stated  therein  (p). 
So,  where  a  man  brought  ejectment  as  heir-at-law,  and,  for  the  pui-pose 
of  establishing  his  legitimacy,  called  his  mother  to  prove  her  marriage 
before  his  birth,  a  statement  made  by  her  on  cross-examination,  that 
she  had  never  been  before  certain  magistrates  t-o  affiliate  her  son,  was 
allowed  to  be  contradicted  by  the  production  of  a  bastardy  order,  which 
purported  to  have  been  made  on  her  complaint  in  regard  to  the  plaintiff 
by  the  magistrates  in  question  (q).     So,  in  actions  against  a  sheriff  (r) 
for  an  escape  and  on  other  occasions  it   is   usual   to  give   in  evidence 
judgments  against  third  persons,  to  show  the  character  in  which  the 
plaintiff  claims,  and  the  amount  of  damage  he  has  sustained  (s).     So, 
if  A.  sues  the  sheriff  for  trespass  to  his  goods,  the  latter  may  give  in 
evidence  a  judgment  against  B.,  and  then  show    that    he    seized  the 
goods  by  virtue  of  a  fieri  facias  upon  that  judgment,  and  that  the  goods 
belonged  to  B.  (t).     So  (w),  where  the  judgment  constitutes  one  of  the 
muniments  of  a  party's  title  to  land  or  goods — as  where  a  deed  was 
made  under  a  decree  in  Chancery  (v),  or  goods  were  purchased  at  a 
sale  made  by  a  sheriff  upon  an  execution  (jc) — the  record  may  be  given 
in  evidence  against  a  party  who  is  a  stranger  to  it.     So,  in  an  action 
to  recover  lands,  a  decree  in  a  suit  between  the  defendant's  father,  and 
other  persons  unconnected  with  the  plaintiff,  which  directed  that  the 
father  should  be  let  into  possession  of  the  estate  as  his  own  property, 
has  been  held  admissible  on  behalf  of  the  defendant,  not  as  proof  of 
the  fact  that  the  property  was  his,  or  of  any  of  the  other  facts  stated,  but 

(I)    Clarges  v.  Sherioin,  (1699)  12  Mod.  343;  Foster  v.  Shaw,  (1821)  7  Serg.  &  K. 

ise. 

(m)  Filed  under  K.  S.  C.  Ord.  V.,  r.  13. 

(n)  Filed  under  E.  S.  C.  Ord.  XLI.,  r.  1. 

(o)  R.  V.  Scott,   (1877)  2  Q.  B.  D.  415. 

(p)  R  V.  Shaw,  (1823)  E.  &  E.  526.  A  certificate  of  the  conviction  would  also  be 
evidence.    See  ante,  §§  1612—1614. 

(9)   Watson  v.  Little,  (1860)  29  L.  J.  Ex.  267;  5  H.  &  N.  472;  120  E.  B.  692. 

(r)  It  should  here  be  noted  that  a  sheiiff  is  no  longer  liable  to  an  action  for  an 
escape,  50  &  51  V.  c.  55,  ».  16 ;  40  &  41  V.  c.  49,  s.  43. 

(s)  Davies  v.  Lowndes,  (1835)  1  Bing.  N.  C.  607;  4  L.  J.  C.  P.  214;  53  B.  E. 
266 ;  Adams  v.  Balch,  (1827)  5  Greenl.  188. 

it)  1  St.  Ev.  255. 

(u)  Gr.  Ev.  §  539,  as  to  three  lines. 

(d)  Ban  V.  Gratz,  (1819)  4  Wheat.  213. 

(x)  1  St.  Ev.  255;  Witmer  v.  Schlatter,  (1830)  2  Eawle,  359;  Jackson  v.  Wood, 
(1829)  3  Wend.  27,  34;  Fowler  v.  Savage,  (1819)  3  Conn.  90,  96. 
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for  the  purpose  of  explaining  in  what  character  the  father,  through  whom 
the  defendant  claimed,  had  afterwards  taken  actual  possession  of  the 
estate,  and  to  rebut  the  suggestion  that  he  had  been  let  into  posses- 
sion merely  as  a  receiver  (y).  Many  other  instances  might  be  given 
of  the  admissibility  of  judgments  inter  alios,  where  the  record  is 
matter  of  inducement,  or  merely  introductory  to  other  evidence;  but 
those  cited  will  suffice  to  illustrate  the  principle. 

§  1669.  Adjudications  are  sometimes  tendered  in  evidence  for  the 
purpose  of  protecting  the  magistrates  ivho  pronounced,  and  the  officers 
who  enforced,  them,  against  an  action  of  trespass.  And  here  the  rule 
of  law  is,  that,  provided  the  adjudication,  when  read  in  connection 
with  the  other  proceedings,  shows,  either  expressly  or  by  fair  and 
necessary  inference,  that  the  judge  had  jurisdiction  over  the  subject- 
matter,  it  will  furnish  conclusive  evidence  of  the  truth  of  the  facts 
stated  in  it,  even  if  those  facts  are  necessary  to  give  the  judge  juris- 
diction (a);  or,  perhaps,  it  may  be  more  correctly  stated,  that  the  pro- 
duction of  the  judgment,  and  of  the  proceedings  on  which  it  is 
founded,  will  be  a  bar  to  all  inquiry  respecting  the  truth  or  falsehood 
of  the  facts  stated,  and  will  conclusively  establish  the  immunity  of 
the  judge  (a).  The  above  doctrine,  which  is  essential  to  the  adminis- 
tration of  the  law — since,  without  it,  who  would  be  found  so  bold  as 
to  act  as  a  magistsate? — is  occasionally  prayed  in  aid  for  the  protection 
of  judges  of  even  courts  of  record ;  because — although  by  an  excellent 
law  of  very  great  antiquity,  no  action  will  lie  against  such  personages 
for  an  erroneous  judgment,  or  for  any  other  act  done  by  them  in  the 
exercise  of  their  judicial  functions,  and  within  the  general  scope  of 
their  jurisdiction  (b) — yet  this  protection  does  not  extend  to  cases 
where  the  judge,  either  wilfully,  or  under  a  mistake  not  of  fact  but 
of  law,  acts  w^holly  without  jurisdiction  (c).  Still,  the  rule  in  ques- 
tion, though  sometimes  available  on  occasions  of  greater  importance, 
is  generally  applied  to,  and  will  certainly  be  best  illustrated  by,  those 
cases,  in  which  justices  of  the  peace  have  been  sued  by  parties  who 
imagined  themselves  wronged  by  a  conviction  or  order. 

(y)  Davies  v.  Lowndes   supra. 

(2)  See  and  compare  Taylor  v.  Clemson,  (1844)  2  Q.  B.  1031,  1032;  11  L.  J.  Ex. 
447;  65  E.  E.  273,  per  Tindal,  C.J.,  delivering  the  judgment  of  Ex.  Ch.  ;  Basten  v. 
Carew,  (1825)  3  B.  &  C.  652,  653;  3  L.  J.  (0.8.)  K.  B.  Ill;  27  E.  E.  453,  per 
Ld.  Tenterden;  Brittain  v.  Kinnaird,  (1819)  1  Br.  &  B.  437;  21  E.  E.  680,  per  Dallas, 
C-J-;  442,  443,  per  Eichardson,  J.;  Belts  v.  Bagley,  (1832)  12  Pick.  572,  582,  per 
Shaw,  C.J. 

(a)  Aldridge  v.  Haines,  (1831)  2  B.  &  Ad.  408;  9  L.  J.  (O.S.)  K.  B.  202,  per 
Parke,  J.';  1  St.  Ev.  255. 

(b)  Garnett  v.  Ferrand,  (1827)  6  B.  &  C.  611,  625;  5  L.  J.  (O.S.)  K.  B.  270; 
30  E.  E.  467 ;  Floyd  v.  Barker,  (1607)  12  Co.  25 ;  Fray  v.  Blackburn,  (1863)  3  B.  & 
«•  576;  129  E.  E.  463;  Scott  v.  Stansfield,  (1868)  L.  E.  3  Ex.  220;  37  L.  J.  Ex.  155. 

(c)  Anderson  v.  Gorrie,  (1894)  71  L.  T.  382;  Houlden  v.  Smith,  (1850)  14  Q.  B. 
S41;  Calder  v.  Halket,  (1839)  8  Moo.  P.  C.  28;  50  E.  E.  1. 
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§  1670.  Brittain  v.  Kinnaird  (d)  is  a  leading  authority  on  this 
subject.  That  was  an  action  of  trespass  against  magistrates  for  taking 
and  detaining  a  vessel.  At  the  trial  it  appeared  that  the  vessel  was 
seized  by  the  defendants,  as  magistrates,  under  the  Bum-boat  Act 
now  repealed  (e),  and  the  plaintiff  sought  to  prove  that  it  was  not  a 
boat  within  the  meaning  of  the  Act;  but  this  he  was  not  permitted  to 
do,  on  the  ground  that  the  conviction  was  the  only  evidence  of  what 
the  magistrates  had  determined.  The  conviction  was  then  put  in, 
and  as  no  defects  appeared  upon  the  face  of  it,  and  as  the  vessel  was 
there  called  a  boat,  it  was  held  to  constitute  a  conclusive  defence  to 
the  action,  and  the  plaintiff  was  accordingly  nonsuited.  On  a  motion 
for  a  new  trial,  it  was  strongly  urged  that  the  magistrates  had  no  right 
t-o  assume  to  themselves  jurisdiction,  by  calling  that  a  boat  which  was 
in  fact  a  ship ;  and  it  was  asked  whether  a  justice  could  seize  a 
seventy-four  gun  vessel,  and  then  justify  the  legal  detention  by 
describing  it  in  the  conviction  as  a  boat.  To  this  it  was  answered  by 
the  court  that,  supposing  such  a  thing  done,  the  conviction  would  still 
be  conclusive,  and  the  party  would  be  without  civil  remedy,  though  a 
decision  so  gross  would  undoubtedly  be  good  ground  for  a  criminal 
proceeding  against  the  justice  (/);  and  Eichardson,  J.,  observed, 
whether  the  vessel  in  question  were  a  boat  or  not,  was  a  fact  on 
which  the  magistrate  was  to  decide,  and  the  fallacy  is  in  assuming 
that  the  fact  which  the  magistrate  has  to  decide  is  that  which  consti- 
tutes his  jurisdiction.  If  a  fact  decided  as  this  has  been  might  be 
questioned  in  a  civil  suit,  the  magistrate  would  never  be  safe  in  his 
jurisdiction  "  (g). 

§  1671.  Again,  where  a  justice,  acting  under  the  Highway  Act, 
1835  (h),  had  issued  an  order  for  the  removal  of  certain  timber  encumber- 
ing the  highway,  and  an  action  of  trespass  was  in  consequence  brought 
against  him  by  the  owner  of  the  timber,  it  was  held  that  the  plaintiff 
could  not  prove,  in  contradiction  to  the  order,  that  the  place  where 
the  wood  was  lying  was  no  part  of  the  highway  (i).  So,  where  two 
magistrates  were  sued  in  trespass  for  having  given  the  plaintiff's  land- 
lord possession  of  a  farm  as  a  deserted  farm,  under  statutory  powers, 
the  production  of  the  record  of  their  proceedings,  which  set  forth  the 
facts  necessary  to  give  them  jurisdiction,  and  by  which    it   appeared 

(d)  (1819)  1  Br.  &  B.  432.  In  Mould  v.  Williams,  (1844)  5  Q.  B.  473;  64  E.  B. 
558,  Coleridge,  J.,  observed,  "  Brittain  v.  Kinnaird  has  been  oftener  recognised  than 
almost  any  modern  case."     See  Ayrton  v.  Abbott    (1849)  14  Q.  B.  1. 

(e)  2  G-.  3,  c.  28;  repealed  by  2  &  3  V.  c.  47,  s.  24. 

(/)  1  Br.  &  B.  438,  439,  cited  with  approbation  by  Coleridge,  J.,  in  R.  v. 
Buckinghamshire  J  J.,  (1843)  3  Q.  B.  809;  12  L.  J.  M.  C.  29. 

(g)  1  Br.  &  B.  442,  cited  by  Ld.  Denman  as  an  admirable  judgment  in  R.  v. 
Bolton,  (1841)  1  Q.  B.  74;  10  L.  J.  M.  C.  49;  66  R.  E.  209. 

(fe)  5  &  6  W.  4,  c.  50,  «.  73. 

(i)  Mould  V.    Williams,  supra. 
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that  th&y  had  pursued  the  directions  of  the  statute,  was  held  to  be  a 
conclusive  answer  to. the  action,  and  the  plaintiff,  consequently,  was 
not  permitted  to  prove  that  the  farm,  in  point  of  fact,  was  not 
deserted  (k).  Many  other  cases  might  be  cited  in  support  of  the 
general  proposition,  that  where  (supposing  the  facts  alleged  to  be  true) 
a  magistrate  or  other  judicial  personage  has  jurisdiction,  his  jurisdic- 
tion, and  consequent  immunity  from  an  action,  cannot  be  made  to 
depend  upon  the  truth  or  falsehood  of  those  facts,  or  on  the  sufficiency 
or  insufficiency  of  the  evidence  adduced  for  the  purpose  of  establishing 
them  (I). 

§  1672.  It  must  be  carefully  remembered  that  this  rule  protects 
justices  only  when  acting  in  a  judicial  capacity;  and  those  executive 
officers  who  execute  their  warrants.  Therefore,  if  an  action  of  trespass 
be  brought  against  magistrates  for  issuing  a  warrant  of  distress  to 
enforce  payment  of  a  highway-rate  (in  respect  of  which  their  functions 
were  "  ministerial,"  as  it  was  termed,  and  not  "  judicial  "),  they  will 
have  no  defence,  should  the  rate  prove  in'^'alid ;  for  although  the  rate 
must  be  good  in  order  to  give  them  jurisdiction,  they  cannot  judicially 
decide  upon  its  validity,  and  the  consequence  is,  that  their  warrant 
cannot  be  any  evidence,  still  less  conclusive  evidence,  of  any  fact  on 
which  the  validity  of  the  rate  depends  (m).  The  same  doctrine  applies 
to  warrants  of  distress  for  borough  rates  issued  by  the  mayor  (n) ;  and 
it  was  also  formerly  applicable  to  all  distress  warrants,  which  had  been 
granted  by  justices  for  the  purpose  of  compelling  the  payment  of  a 
poor-rate.  This  inconvenience  has  been  remedied  by  statute,  for  it  is 
now  enacted  by  section  4  of  the  Act  of  11  &  12  V.  c.  44,  "  that,  where 
any  poor-rate  shall  be  made,  allowed,  and  published,  and  a  warrant  of 
distress  shall  issue  against  any  person  named  and  rated  therein,  no 
action  shall  be  brought  against  the  justice  or  justices  who  shall  have 
granted  such  warrant,  by  reason  of  any  irregularity  or  defect  in  the  said 
rate,  or  by  reason  of  such  person  not  being  liable  to  be  rated  therein." 

§  1673.  In  many  cases  a  judgment  is  tendered  in  evid'ence,  not 
merely  to  prove  its  existence  and  its  legal  consequences,  or  to  protect 

ik)  Basten  v.  Careic ,  (182.5)  3  B.  &  C.  649;  3  L.  J.  (0.  S.)  K.  B.  Ill;  27  E.  E. 
453. 

{I)  Gave  V.  Mountain,  (1840)  1  Man.  &  G.  257,  262;  9  L.  J.  M.  C.  90;  56  E.  E. 
338;  cited  with  approbation  in  R.  v.  Bolton,  supra;  In  re  Clarhe,  (1842)  2  Q.  B.  619; 
11  L.  J.  Q.  B.  75;  57  E.  E.  741;  Anon.,  (1830)  1  B.  &  Ad.  382;  R.  v.  Walker,  (1848) 
2  M.  &  Eob.  457;  Gray  v.  Cookson,  (1812)  16  East,  13;  R.  v.  Hickling,  (1845)  7  Q.  B'. 
880 ;  14  L.  J.  M.  C.  177 ;  68  R.  E.  582. 

(m)  Mould  V.  Williams,  (1844)  5  Q.  B.  476;  64  E.  E.  558;  Weaver  v.  Price, 
(1832)  3  B.  &  Ad.  409;  Morrell  v.  Martin,  (1841)  3  Man.  &  G.  593;  11  L.  J.  M.  C. 
22;  60  E.  E.  590;  Ld.  Amherst  v.  Ld.  Somers,  (1788)  2  T.  E.  372;  1  E.  E.  497; 
Nicholls  V.   Walker,  (1634)  Cro.  Car.  394. 

(n)  Fernley  v.  WortUngton,  (1840)  1  Man.  &  G.  491;  10  L.  J.  M.  C.  81.  See 
Newbould  v.  Coltman,  (1851)  6  Ex.  189 ;  20  L.  J.  M.  C.  149. 
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the  party  who  pronounced  it  against  legal  proceedings,  but  in  order  to 
conclude  an  opponent  upon  the  facts  determined ;  and  for  this  purpose 
the  rules  which  govern  the  admissibility  of  the  record  will  vary 
according  to  the  nature  of  the  judgment.  Thus,  if  it  be  judgment  in 
rem,  it  will  bind  all  persons  whomsoever;  and  this,  too,  probably, 
although  it  has  not  been  pleaded  (o) ;  but  if  it  be  a  judgment  inter 
partes,  it  will,  in  general,  bind  only  parties  and  privies  thereto  (p) ;  and 
even  as  against  them,  it  will  not,  as  it  seems,  be  regarded  as  abso- 
lutely conclusive  evidence,  unless  it  be  specially  pleaded  by  way  of 
estoppel.  Where  the  point  could  have  been  taken  on  the  pleadings  (g), 
a  judgment  whether  in  rem  or  inter  partes  must  in  order  to  act  as  an 
estoppel  be  a  judgment  of  a  court  of  competent  jurisdiction,  therefore 
a  judgment  of  a  court  on  a  matter  beyond  its  jurisdiction  binds  neither 
strangers  nor  parties  nor  privies  (r). 

§  1674.  A  judginent  in  rem  has  been  defined  to  be  "an  adjudica- 
tion pronounced,  as  its  name  indeed  denotes,  upon  the  status  of  some 
particular  subject-matter,  by  a  tribunal  having  competent  authority 
for  that  purpose  "  (s).  It  has  been  pointed  out  that  there  is  "no  dis- 
tinction between  a  judgment  in  rem  and  a  judgment  in  personam 
excepting  that  in  the  one  the  point  adjudicated  upon  (which  in  a  judg- 
ment in  rem  is  always  as  to  the  status  of  the  res)  is  conclusive  against 
all  the  world  as  to  that  status,  whereas  in  the  other  the  point,  whatever 
it  may  be,  which  is  adjudicated  upon,  it  not  being  as  to  the  status  of 
the  res,  is  only  conclusive  between  parties  and  privies  "  (<).  In  general, 
therefore,  a  judgment  in  rem  furnishes  conclusive  proof  of  the  facts 
adjudicated,  as  well  against  strangers  as  against  parties;  but  this  rule 
does  not  extend  either  to  criminal  convictions,  which  are  subject  to 
the  same  rules  of  evidence  as  ordinary  judgments  inier  partes  (u); 
indeed,  such  judgments  would  not  seem  to  be  judgments  in  rem  at  all, 

(0)  Hannaford  v.  Hum,,  (1825)  2C.  &  P.  155;  Cammell  v.  Sewell,  (1860)  5  H.  & 
N.  742;  29  L.  J.  Ex.  350;  120  R.  R.  799;  Magrath  v.  Hardy,  (1838)  4  Bing.  N.  C. 
796;  7  L.  J.  C.  P.  299;  44  R.  R.  861. 

(p)  2  Smith,  L.C,  12th  ed.,  p.  781. 

(g)  Ante,  §  91;  post,  §  1684.  Under  the  present  pleading  rule,  Ord.  XIX.,  r.  4, 
every  pleading  must  now  contain  a  statement  in  a  summary  form  of  the  material 
facts  on  which  the  party  pleading  relies  for  his  claim  or  defence ;  under  this  rule  it 
is  submitted  that  estoppels  by  judgments  both  in  rem  and  in  personam  should  be 
pleaded. 

(r)  Toronto  By.  v.  Corporation  of  Toronto.  [1904]  A.  C.  809;  73  L.  J.  P.  C.  120. 

(«)  2  Smith  L.  C.  (11th  ed.)  752.  A  judgment  in  rem  has  in  Ireland  been  defined 
as  "  a  judgment  of  a  court  having  special  jurisdiction  over  the  subject-matter,"  see 
McDonall  v.  Alcorn,  (1894)  1  Ir.  R.  274,  278.  This  appears  to  be  inaccurate,  see 
2  Smith  L.  C.   (12th.  ed.),  776. 

(t)  Ballantye  v.  Mackinnon,  [1896]  2  Q.  B.  455,  462;  65  L.  J.  Q.  B.  616. 

(u)  R.  v.  Turner,  (1832)  1  Moo.  C.  C.  347;  R.  v.  RatcUffe,  (1882)  1  Lewin  C.  C. 
122;  R.  V.  Blakeinore,  (1852)  2  Den.  C.  C.  410;  Keable  v.  Payne,  (1838)  8  A.  &  E. 
560;  7  L.  J.  Q.  B.  218;  Blakemore  v.  Glamorgan  Canal  Co.,  (1835)  2  Cr.  M.  &  3- 
139,  explaining  Smith  v.  Rumtnens,  (1807)  1  Camp.  9;  and  Hathaway  v.  Barrow, 
(1807)  id.  151.     See  post,  §  1693. 
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except,  perhaps,  in  so  far  as  a  conviction  for  felony  amounts  to  a  judg- 
ment that  the  person  convicted  is  a  felon :  and  a  conviction  of  a  man 
for  a  felony  (or  semble  any  other  crime)  is  admissible  as  against  him  or 
his  legal  representatives  in  a  subsequent  civil  action,  not  merely  as 
proof  of  his  conviction,  but  also  as  prima  jacie  evidence  that  he  com- 
mitted the  crime  {v).  Inquisitions  in  lunacy,  inquisitions  post  mortem, 
or  other  inquisitions,  \\hich  though  regarded  as  judgments  in  rem,  so 
far  as  to  be  admissible  in  evidence  of  the  facts  determined  against  all 
mankind,  are  considered  as  not  conclusive  evidence  {x).  Thus,  it  has 
been  repeatedly  ruled,  that  an  inquisition  in  lunacy  {y),  though  admis- 
sible against  strangers,  is  not  conclusive  proof  of  what  was  the  state  of 
mind  of  the  supposed  lunatic  at  the  time  of  the  inquiry  («) ;  and  the 
same  rule  has  been  applied  to  most  other  inquisitions  (o).  An  order 
made  in  af5filiation  proceedings  is  not  a  judgment  in  rem  (b),  neither  is 
an  order  to  wind  up  a  company  (c). 

§  1675.  Though,  for  the  reasons  just  given,  the  above  definition  o£ 
a  judgment  in  rem.  cannot  be  considered  perfect,  yet  it  would  be 
extremely  difficult,  if  not  impossible,  to  enunciate  any  other,  which 
would  be  open  to  fewer  objections.     Without,  therefore,  attempting  a 

(v)  In  the  goods  of  Crippen,  [1911]  P.  108;  80  L.  J.  P.  47. 

(x)  Irish  Society  v.  Bishop  of  Derry,  (1846)  12  CI.  &  F.  666. 

iy)  See  the  Lunacy  Act,  1890  (53  &  54  V.  c.  5). 

(z)  Faulder  v.  Silk,  (1811)  3  Camp.  126;  13  E.  E.  771;  Hassard  v.  Smith  (1872) 
Ir.  E.  6  Eq.  429;  Dane  v.  Kirkwall,  (1838)  8  C.  &  P.  688;  55  R.  E.  860;  Frank  v. 
Frank,  (1840)  2  M.  &  Eob.  315,  316,  n. ;  Sargeson  v.  Sealy,  (1742)  2  Atk.  412;  Banna- 
tyne  v.  Bannatyne,  (1862)  2  Eoberts.  475—477;  Hume  v.  Burton,  (1785)  1  Eidg. 
P.  C.  204;  Den  v.  Clark,  (1828)  5  Halst.  217;  Hart  v.  Deamer,  (1831)  6  Wend.  497. 
See  Prinsep  and  East  India  Co.  v.  Dyce  Sombre,  (1856)  10  Moore  P.  C.  232,  239, 
244 — 247;  110  E.  E.  38.  An  order  made  by  a,  master  in  lunacy  reciting  that  the 
defendant  was,  in  the  opinion  of  the  master,  a  person  of  unsound  mind,  though  not 
so  found  by  inquisition,  although  not  conclusive,  is  prima  facie  evidence  of  the  facts 
stated  therein  being  an  order  made  by  a  competent  tribunal  in  a  matter  within  its 
jurisdiction  :  Harvey  v.  Rex,  [1901]  A.  C.  601;  70  L.  J.  P.  C.  107. 

(a)  Stokes  v.  Dawes,  (1826)  4  Mason,  268,  per  Story,  J.  In  Jones  v.  White, 
(1717)  i  Str.  68,  the  court  was  divided  upon  the  question,  whether  a  coroner's  inquest, 
finding  a  person  who  had  destroyed  himself  lunatic,  was  admissible  at  all  as  evidence 
of  his  insanity  on  an  issue  on  that  fact.  At  the  present  day  the  verdict  of  a  coroner's 
jury  is  not  receivable  in  evidence  in  any  civil  proceeding  :   Bird  v.   Keep,   [1918] 

2  K.  B.  692;  87  L.  J.  K.  B.  1199;  [1918]  W.  C.  &  Ins.  Eep.  322.  An  inquisition 
by  a  sheriff's  jury,  taken  prior  to  the  Interpleader  Act,  1  &  2  W.  4,  c.  58,  for  the 
purpose  of  ascertaining  to  whom  goods  seized  under  a  fi..  fa.  belonged,  has  been  held 
to  be  wholly  inadmissible,  as  not  being  an  inquisition  under  the  King's  writ,  but 
merely  a  proceeding  by  the  sheriff  of  his  own  authority  .    Glossop    v.  Pole,   (1814) 

3  M.  &  S.  175;  Latkow  v.  Earner,  (1795)  2  H.  Bl.  437.  See  Read  v.  Victoria  St.  and 
Pimlico  Ry.,  (1863)  1  H.  &  C.  826;  32  L.  J.  Ex.  167;  130  E.  E.  788;  Horrocks  v. 
Metropolitan  Ry.,  (1863)  4  B.  &  S.  315 ;  32  L.  J.  Q.  B.  367 ;  129  E.  E.  762;  Chapman 
V.  Monmouths.  Ry.  and  Canal  Co.,  (1857)  2  H.  &  N.  267 ;  27  L.  J.  Ex.  97 ;  115  E.  E. 
524;  and  R.  v.  London  and  N.  Western  Ry.,  (1854)  3  E.  &  B.  443;  28  L.  J.  Q.  B. 
185;  97  E.  R.  584,  as  to  the  effect  of  an  inquisition  before  a  sheriff's  jury  under 
section  68  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  V.  c.  18). 

(b)  Anderson  v.  Collinson,  [1901]  2  K.  B.  107 ;  70  L.  J.  K.  B.  620. 

(c)  In  re  Bowling  and  Welby's  Contract,  [1895]  1  Ch.  663;  64  L.  J.  Ch.  427. 
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hopeless  task,  it  may  be  deemed  sufficient  for  all  practical  purposes,  to 
furnish  a  tolerably  correct  list  of  those  adjudications,  which  may,  with 
a  reasonable  degree  of  certainty,  be  regarded  as  judgments  in  rem. 
This  list  will  be  found  to  contain  judgments  of  condemnation  of  pro- 
perty as  forfeited,  whether  pronounced  by  the  old  Court  of 
Exchequer  (d),  or  now  by  the  King's  Bench  Division  on  the  Revenue 
side,  or  by  the  commissioners  or  sub -commissioners  of  excise,  inland 
revenue,  or  customs  (e) — adjudications  in  the  old  Court  of  Admiralty, 
now  the  Probate,  Divorce  and  Admiralty  Division,  on  the  subject  of 
prize  (/) — or  for  the  enforcement  of  a  maritime  lien  (gr) — sentences  of 
divorce  a  mensd  et  thoro  Qi)  under  the  old  law,  and  of  judicial  separa- 
tion, under  the  existing  law  (i) — decrees  dissolving  marriage  (fe) — 
decrees  in  other  matrimonial  suits  (l),  provided  the  status  of  the  parties 
be  affected  thereby  (m),  but  not  decrees  in  suits  for  jactitation  of 
marriage,  unless,  perhaps,  in  cases  where  the  defendant  pleads  a 
marriage,  and  the  court  decides  on  the  truth  of  that  plea  (n) — grants  of 

(d)  Geyer  v.  Aquilar,  (1798)  7  T.  E.  696;  4  E.  E.  543;  Scott  v.  Shearman, 
(1775)  2  W.  Bl.  977;  Cooke  v.  Sholl,  (1793)  5  T.  E.  255. 

(e)  Maingay  v.  Gahan,  (1793)  1  Eidg.  P.  C.  43,  44,  n.  There  the  Irish  Ex.  Ch. 
expressly  overruled  Henshaw  v.  Pleasance,  (1777)  2  W.  Bl.  1174,  a  decision  which, 
according  to  Pitzgibbon,  C.  (see  Eidg.  L.  &  S.  79),  was  reprobated  by  Ld.  Mansfield 
in  Dixon  v.  Cock,  and  was  frequently  condemned  by  Lord  Lifford,  C.  See,  also, 
Roberts  v.  Fortune,  (1742)  1  Harg.  L.  Tnacta,  468  n.,  per  Lee,  C.  J.;  Terry  v. 
Huntington,  (1669)  Hardr.  480;  and  Fuller  v.  Fotch,  (1695)  Garth.  346,  all  which  cases 
are  also  at  variance  with  Henshaw  v.  Pleasance. 

(/)  Le  Gaux  v.  Eden,  (1781)  2  Doug.  612;  Lindo  v.  Rodney,  (1782)  id.  614,  per 
Ld.  Mansfield.  For  other  proceedings  in  rem  in  the  Court  of  Admiralty,  see  Harmer 
V.  Bell,  (1851)  7  Moore  P.  C.  267;  83  E.  E.  43;  and  see,  also,  Gammell  v.  Sewell, 
(1860)  5  H.  &  N.  742;  29  L.  J.  Ex.  350;  120  E.  E.  799;  Simpson  v.  Fogo,  (1860) 

1  Hem.  &  M.  195;  32  L.  J.  Ch.  249;  136  E.  E.  90;  Castrigue  v.  Imrie,  (1869)  L.  E. 
4  H.  L.  414;  39  L.  J.  C.  P.  350;  and  Imrie  v.  Castrigue,  (1860)  8  C.  B.  (N.S.)  405. 

(g)  The  City  of  Mecca,  (1880)  5  P.  D.  28;  49  L.  J.  P.  17.  The  original  action 
in  this  case  was  to  recover  damages  for  collision. 

(h)  R.  V.  Grundon,  (1775)  1  Cowp.  322;  Day  v.  Spread,  (1842)  Jebb.  &  B.  163. 

(i)   20  &  21  V.  c.  85,  ss.  7  &  16. 

(fc)  Id.,  ss.  27  &  31. 

(l)    Bater  v.  Bater,  [1906]  P.  209;  75  L.  J.  P.  60;  Da  Costa  v.  Villa  Real,  (1734) 

2  Str.  961;  Bunting's  Case,  (1585)  4  Co.  29;  Kenn's  Case,  (1607)  7  Co.  42; 
Perry  v.  Meddowcroft,  (1846)  10  Beav.  122;  Harrison  v.  Corporation  of  Southampton, 
(1853)  22  L.  J.  Ch.  372.  But  see  Goodin  v.  Smith,  (1831)  Milwards  Ecc.  243—245. 
As  to  decrees  under  the  Legitimacy  Declaration  Act,  1858,  see  that  Act,  21  &  22 
V.  c.  93;  and  Shedden  v.  Att.-Gen.  <£•  Patrick,  (1860)  2  Sw.  &  Tr.  170;  30  L.  J. 
Pr.  &  Mat.  217,  S.  C. 

{m)Needham  v.  Brem-mer,  (1866)  L.  E.  1  C.  P.  583;  35  L.  J.  C.  P.  313.  See 
Conradi  v.  Conradi,  (1867)  L.  R.  1  P.  &  D.  514.  A  decree  of  divorce,  however, 
in  a  case  in  which  A.  was  co-respondent  stating  that  the  jury  found  that  the 
respondent  had  been  guilty  of  adultery  with  the  co-respondent,  but  which  contained 
no  finding  that  the  co-respondent  had  been  guilty  of  adultery  with  the  respondent, 
is  not  sufficient  evidence  of  the  adultery  of  A.  in  subsequent  divorce  proceedings 
against  him;  Ruck  v.  Ruck,  [1896]  P.  152;  65  L.  J.  P.  87.  Even  although  a 
decree  nisi  for  divorce  has  been  set  aside  on  some  other  ground,  the  finding  of  the 
jury  of  adultery  and  cruelty  is  conclusive  evidence  inter  partes  in  a  subsequent  suit; 
Butler  V.  Butler,  [1894]  P.  25;  63  L.  J.  P.  D.  1. 

(n)  R.  V.  Duchess  of  Kingston,  (1776)  20  How.  St.  Tr.  543. 
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probate  (o) — and  administration  (p) — adjudications  in  bankruptcy  (q) 
— sentences  of  deprivation  and  expulsion,  whether  delivered  by  the 
Spiritual  Court,  a  visitor,  or  a  college  (r) — old  judgments  of  outlawry  (s) 
— adjudications  of  settlement  by  an  order  of  justices,  whether 
unappealed  against  (t),  or  confirmed  by  a  Court  of  Quarter  Sessions  on 
appeal  (u) — orders  of  justices  for  dividing  roads  under  the  Act  of 
34  G.  3,  c.  64  (v) — decisions  of  justices  under  the  Private  Street  Works 
Act,  1892  [x],  that  roads  are  highways  repairable  by  the  inhabitants  at 
large  (y) — orders  of  the  Medical  Council  expunging  the  names  of  prac- 
titioners from  the  register  on  the  ground  of  professional  misconduct  (2) 
and  sentences  of  courts -martial  (o). 

§  1676.  These  judgments  so  far  furnish  conclusive  evidence  of  the 
points  they  decide,  not  only  against  the  parties  who  were  the  actual 
litigants  in  the  cause,  but  against  all  others,  that,  unless  it  can  be 
shown,  either  that  the  court  had  no  jurisdiction  (b),  or  that  the  judg- 
ment was  obtained  by    fraud    or    collusion   (c),   no  evidence    can    be 

(0)  Noel  V.  Wells,  (1669)  1  Lev.  235,  236;  Allen  v.  Dundas,  (1789)  3  T.  E.  125. 
Although  the  probate  may  be  conclusive  evidence  of  the  title  o£  the  executors  so  long 
aa  the  decree  for  probate  is  in  existence  a  person  who  was  not  a  party  to  the  suit 
in  which  the  probate  was  decreed  and  who  could  not  have  intervened  in  that  suit, 
is  entitled  to  move  to  revoke  the  probate  on  the  ground  that  the  will,  probate  of 
which  had  been  decreed,  was  a  forgery ;  Young  v.  Holloway,  [1895]  P.  87 ;  64  L.  J. 
P.  D.  &  A.  55. 

(p)  Bouchier  v.  Taylor,  (1776)  4  Bro.  P.  C.  708.  See  Prosser  v.  Wagner,  (1856) 
1  C.  B.  (N.S.)  289 ;  26  L.  J.  G.  P.  81 ;  107  E.  E.  668. 

(2)  See  post,  §  1747.  The  dismissal  of  a  bankruptcy  petition,  however,  is  not 
even  res  judicata  and  the  same  creditor  can  take  fresh  proceedings  in  bankruptcy 
in  respect  of  the  same  debt;  In  re  Vitoria,  [1894]  2  C.  B.  387;  King  v.  Henderson, 
[1898]  A.  C.  720;  67  L.  J.  Q.  B.  447. 

(r)  Phillips  V.  Bury,  (1788)  2  T.  E.  346;  R.  v.  Grundon,  (1775)  1  Cowp.  316, 
321,  322. 

(s)  2  Co.  Lit.  352,  b.  Outlawry  in  civil  proceedings  is  at  length  abolished 
by  42  &  43  V.  c.  59,  s.  3. 

(t)  Uxbridge  Union  v.  Winchester  Union,  (1904)  91  L.  T.  533;  B.  v.  Kenilworth, 
(1788)  2  T.  E.  599. 

(u)  R.  V.  Wick  St.  Lawrence,  (1833)  5  B.  &  Ad.  533;  3  L.  J.  K.  B.  12. 

(d)  R.  v.  Hickling,  (1845)  7  Q.  B.  880. 

(x)  55  &  56  V.  c.  57,  s.  8. 

iy)  Wakefield  Corporation  v.  Cooke,  [1904]  A.  C.  31;  73  L.  J.  K.  B.  88. 
But  not  a  similar  finding  under  section  150  of  the  Public  Health  Act,  1875  (38  &  39 
V.  c.  55;  R.  V.  Hutchins,  (1881)  6  Q.  B.  D.  300;  50  L.  J.  M.  C.  35),  because  under 
that  provision  the  justices  had  no  jurisdiction  to  adjudicate  on  the  status  of  the  road  : 
see  Wakefield  Corporation  v.  Cooke. 

(z)  Hill  V.  Clifford,  [1907]  2  Ch.  236 ;  76  L.  J.  Ch.  627. 

(a)  R.  V.  Suddis,  (1801)  1  East,  306;  Hannaford  v.  Hunn,  (1825)  2  C.  &  P.  148; 
Grant  v.  Gould,  (1792)  2  H.  Bl.  100 ;  3  E.  E.  342. 
.(b)  Post,  §§  1714,  etseg. 

(c)  R.  V.  Duchess  of  Kingston,  (1776)  20  How.  St.  Tr.  544.  See  post,  §  1713. 
See,  however,  Bater  v.  Bater,  supra,  which  if  it  does  not  universally  negative,  at 
any  rate  very  materially  restricts  the  right  of  a  person  not  a  party  to  a  judgment 
in  rem  to  impeach  it  for  fraud,  such  judgment  remaining  itself  unimpeached  in  the 
court  which  pronounced  it. 
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admitted,  at  least  in  any  civil  cause  (d),  for  the  purpose  of  disproving 
the  facts  adjudicated.  This  rule  appears  to  rest,  partly,  upon  the 
ground  that  in  most  of  the  above  cases  every  one  who  can  possibly  be 
affected  by  the  decision  is  entitled,  if  he  think  fit,  to  appear  and  assert 
his  own  rights,  by  becoming  an  actual  party  to  the  proceedings  (e) ; 
partly  upon  the  ground  that  judgments  in  rem  not  merely  declare  the 
stahts  of  the  subject-matter  adjudicated  upon,  but,  ipso  facto,  render 
it  such  as  they  declare  it  to  be;  and  partly,  if  not  principally,  upon  the 
broad  ground  of  public  policy,  it  being  essential  to  the  peace  of  society, 
that  the  social  relations  of  every  member  of  the  community  should  not 
be  left  doubtful,  but  that  after  having  been  clearly  defined  by  one 
solemn  adjudication,  they  should  conclusively  be  set  at  rest. 

§  1677.  Though  a  judgment  in  rem  is  thus  binding  upon  all  the 
world  as  to  the  precise  point  directly  decided,  and,  consequently,  the 
decision  cannot  be  impeached  in  the  same  or  another  court,  by  showing 
that  the  facts  on  which  it  immediately  rests  are  false  (/) — yet,  like  any 
other  judgment,  it  is  conclusive  only  as  to  the  point  actually  decided  (g), 
and  not  as  to  points  which  incidentally  come  in  question;  thus  where 
the  facts  upon  which  it  rests  are  themselves  put  directly  in  issue  in  a 
subsequent  suit,  the  judgment  does  not — with  one  exception  which  will 
be  presently  mentioned  (h) — furnish  conclusive  evidence  of  their  truth, 
however  necessary  it  may  have  been  for  the  court  proceeding  in  rem 
to  have  determined  that  question  before  it  adjudicated  upon  the  prin- 
cipal point  («).  Thus,  although  the  Ecclesiastical  Courts  were  not,  and 
the  existing  Probate  Division  of  the  High  Court  is  not,  authorised  to 
grant  letters  of  administration,  unless  the  intestate  be  dead,  these 
letters  are  so  far  from  being  conclusive  evidence  of  the  death,  when 
that  fact  is  put  in  issue  in  another  court,  that  on  one  or  two  occasions 
they  have  not  been  regarded  even  as  prima   facie    proof  (k).     Again, 

(d)  As  to  the  effect  of  judgments  in  rem  in  criminal  trials,  see  post,  §  1680. 

(e)  1  St.  Ev.  286.  This  is  not  an  essential  foundation  for  the  rule,  as  it  has 
been  held  that  a  sentence  of  nullity  of  marriage  will  be  binding  upon,  and  have  the 
effect  of  bastardising,  a  child  of  the  jparties,  who  at  the  time  when  the  sentence  was 
pronounced  was  en  ventre  sa  mire.     Perry  v.  Meddowcroft,  (1846)  10  Beav.  122. 

(/)  Baler  v.  Bater,  [1906]  P.  209;  75  L.  J.  P.  60;  where  h,  person  who  was  not 
a  party  to  a  divorce  suit  before  a  foreign  tribunal,  which  had  dissolved  a  marriage, 
endeavoured  unsuccessfully  to  impeach  the  decree  by  suggesting  that  it  had  been 
procured  by  fraud. 

(3)  Att.-Gen.  v.  King,  (1817)  5  Price  195;  Concha  v.  Concha,  (1886)  11  A.  C. 
541;  56  L.J.  Ch.  257. 

(h)  Post,  §  1678. 

(i)    See  Bailey  v.  Harris,  (1849)  12  Q.  B.  905;  18  L.  J.  Q.  B.  115. 

(k)  Thompson  v.  Donaldson,  (1800)  3  Esp.  63 ;  6  E.  E.  812;  Moons  v.  De 
Bernales,  (1856)  1  Euss.  301;  French  v.  French,  (1755)  1  Dick.  268.  But '  the 
grant  of  probate  by  a  foreign  court  of  competent  jurisdiction  in  the  Pi-obate  Division 
in  England  raises  a  sufficient  presumption  of  death  for  the  English  court  to  grant 
probate  :  see  In  the  goods  of  Spenceley,  [1892)  P.  255;  61  L.  J.  P.  D.  &  A.  133. 
And  in  an  Irish  court,  where  the  question  was  whether  a  child  had  been  born  alive 

1140 


JUDGMENTS  IN  REM,  HOW  PAR  BINDING  ON  STRANGERS.       [§§  1677,  1678. 

though  a  probate  cannot  be  granted  until  the  Probate  Division  be 
satisfied  of  the  genuineness  of  the  will,  and  though,  when  granted,  the 
title  of  the  executor  cannot,  so  long  as  the  probate  remains  unre- 
voked (I),  be  impeached  in  a  court  of  law  by  showing  that  the  will  was 
forged  (m),  still,  if  a  party  be  indicted  for  forging  the  will,  the  probate 
will  not  be  conclusive,  if  indeed  it  be  prima  facie,  evidence  in  favour  of 
the  defendant  (n).  Neither  would  the  production  of  a  probate  preclude 
a  party  from  showing  in  a  common-law  court,  either  that  the  testator 
was  insane  at  the  time  when  he  executed  the  will  (o),  or  that  his 
domicil  was  not  then  in  England  (p),  provided  the  object  of  this 
evidence  were  not  to  impeach  the  title  of  the  executor,  in  which  case  it 
would  be  inadmissible  (q). 

§  1678.  An  exception  to  the  above  rule  is  recognised  in  cases  where 
it  appears  on  the  face  of  the  proceedings  in  rem  that  the  fact  on  which 
the  principal  point  depended,  was  itself  put  directly  in  issue,  and  was 
actually  decided  by  the  court.  Here,  if  this  fact  be  again  controverted 
between  the  same  parties,  or  persons  claiming  under  them  (r),  whether 
in  the  same  or  in  a  different  court,  the  judgment  in  rem.  will,  almost 
universally  (s),  be  conclusive  upon  the  question.  For  instance,  if,  in 
a  suit  for  administration,  the  sole  question  be,  which  of  two  parties  is 
next-of-kin  to  the  intestate,  the  sentence  of  the  Probate  Division, 
declaring  "  that,  as  far  as  appears  by  the  evidence,  the  defendant  has 
proved  himself  next-of-kin,"  and  that  administration  be  granted  to  him 
as  such,  will  be  conclusive  evidence  of  the  relative  relationship  of  the 
parties  in  a  subsequent  action  between  them  for  distribution,  instituted 
in  the  Chancery  Division  (t).  The  judgment  in  such  a  case  would  be 
equally  conclusive  on  the  parties,  if  the  question  of  kindred  had  been 
det-ermined  by  the  court,  not  as  a  matter  of  fact,  but  as  a  point  of 
law  {u).  So,  the  dismissal  of  a  wife's  petition  for  judicial  separation 
charging  cruelty,  is  a  bar  to  a  subsequent  petition  for  a  dissolution  of 

or  dead,  Sugden,  L.C.,  held  that  a  grant  of  letters  of  administration  to  its  effects 
was  a  fact  from  which,  in  the  absence  of  evidence  to  the  contrary,  he  was  bound  to 
presume  that  the  child  was  bom  alive ;  Reilly  v.  Fitzgerald,  (1843)  6  Ir.  Eq.  E.  349. 

(0    Young  v.  HoUoway,  [1895]  P.  85. 

{■m)Noel  V.  Wells,  1  Lev.  235,  236. 

(n)  R.  V.  Buttery,  (1818)  E.  &  E.  342;  R.  v.  Gibson,  (1802)  id.  343,  n., 
overruling  R.  v.  Vincent,  (1722)  1  Str.  481. 

(o)  Marriot  v.  Harriot,  (1726)  1  Str.  671. 

(p)  Whicker  v.  Hume,  (1858)  7  H.  L.  C.  124,  156;  28  L.  J.  Ch.  396;  115  E.  E. 
70,  per  Ld.  Cranworth;  Bradford  v.  Young,  (1884)  29  Ch.  D,  656,  667. 

(q)  See  cases  in  last  two  notes. 

(r)  See  Spencer  v.  Williams,  (1871)  L.  E.  2  P.  &  D.  230;  40  L.  J.  P.  &  M.  45. 

is)  See  post,  §  1685. 

(f)  Barrs  v.  Jackson,  (1845)  1  PhiU.  582,  587,  588;  14  L.  J.  Ch.  433;  65  E.  E. 
457;  Bouchier  v.  Taylor,  (1776)  4  Bro.  P.  C.  708;  Doglioni  v.  Crispin,  (1866) 
L.  E.  1  H.  L,  301 ;  35  L.  J.  P.  &  M.  129. 

(u)  Thomas  v.  Ketteriche,  (1749)  1  Ves.  Sen.  333,  recognised  by  Ld.  Lyndhurst 
in  Barrs  v.  Jackson,  supra. 
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the  marriage  charging  the  same  cruelty  coupled  with  adultery  (y);  and 
the  finding  of  a  matrimonial  court  that  a  husband  has  been  guilty  of 
adultery,  although  the  decree  has  been  revoked  on  the  ground  of  collu- 
sion and  suppression  of  material  facts,  is  conclusive  in  a  subsequent 
suit  by  the  husband  against  the  vi'ife  (x).  So,  where,  on  appeal  against 
an  order  of  justices  removing  three  paupers  as  the  children  of  A.  and 
B.,  the  respondents  relied  upon  a  confirmed  order  for  the  removal  of 
"A.  and  his  wife  B."  from  the  respondent  to  the  appellant  parish,  it 
was  held  that  the  appellants  were  conclusively  estopped  by  this  order, 
from  showing  that  the  children  were  illegitimate,  in  consequence  of  A. 
having  committed  bigamy  in  marrying  B.  (y).  Indeed,  it  has  been  laid 
down  broadly,  with  respect  to  orders  of  removal  unappealed  against,  or 
confirmed  on  appeal,  that  they  are  not  only  evidence,  but  conclusive, 
as  to  all  the  facts  mentioned  in  them,  and  which  are  necessary  steps 
to  the  decision  (»). 

§  1679.  In  the  case  of  R.  v.  Wye  {a),  a  curious  question  arose,  in 
consequence  of  two  conflicting  judgments  in  rem  having  been  pro- 
nounced. A  pauper  and  his  wife  and  their  six  children  were  removed 
by  an  order  of  justices,  which  was  confiiTned  on  appeal.  Subsequently 
the  Spiritual  Court  declared  the  marriage  of  these  paupers  void,  on  the 
ground  of  being  incestuous  (b).  One  of  the  children,  born  before  the 
date  of  the  order,  but  not  named  in  it,  was  afterwards  removed  to  the 
appellant  parish,  as  the  place  of  his  father's  settlement.  The  parish 
appealed,  and  relied  on  the  decree  of  the  Ecclesiastical  Court ;  but  the 
respondents  urged,  on  the  authority  of  R.  y.  Woodchcstor  (c),  that  the 
former  order  for  removing  the  parents  as  man  and  wife  was  conclusive 
evidence  of  the  legitimacy  of  the  present  pauper.  A  case  being 
reserved  for  the  opinion  of  the  Queen's  Bench,  that  court  decided  in 
favour  of  the  appellants,  upon  the  ground  that  a  new  state  of  facts  had 
arisen  since  the  former  order,  the  marriage,  which  at  that  time  was 
only  voidable,  having  since  been  declared  void  by  competent  authority. 


§  1680.  Whether  a  judgment  in  rem  is  conclusive  in  a  criminal 
proceeding  is  a  question  which  admits  of  some  doubt.  In  the  Duchess 
of  Kingston's  Case,  the  judges  expressed  a  decided  opinion  in  the  nega- 
tive, urging,  first,  that  it  would  be  contrary  to  public  policy,  that  the 
temporal  courts,  in  the  investigation  of  u  criminal  charge,  should  be 

(v)  Finney  v.  Finney,  (1868)  L.  R.  1  P.  &  D.  483;  37  L.  J.  P.  &  M.  48, 

(x)  Butler  v.  Butler,  [1894]  P.  25;  63  L.  J.  P.  1. 

(y)  R.  v.  Woodchester,  (1743)  Burr.  S.  C.  191;  R.  v.  St.  Mary,  Lambeth,  (1796) 

6  T.  E.  615. 

(z)  B  V  Wye,  (1838)  7  A.  &  E.  770;  7  L.  J.  M.  C.  18;  45  E.  E.  829;  R.  v. 
Hartington  Middle  Quarter,  (1855)  4  E.  &  B.  780;  24  L,  J.  M,  C.  98;  99  E.  E.  746. 

(a)  (1838)  7  A.  &  E.  761. 

(b)  See  now  5  &  6  W.  4,  c.  54. 

(c)  (1743)  Burr.  S.  C.  191. 
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bound  by  a  decision,  perhaps,  of  an  ecclesiastical  judge,  addressed  only 
to  the  conscience  of  the  party,  and  founded,  as  it  might  be,  on  evidence 
inadmissible  at  common  law ;  and  next,  that  if  such  a  decision  were 
conclusive  in  favour  of  a  prisoner,  it  would  be  equally  binding  against 
him;  and,  consequently,  his  life,  liberty,  property,  and  fame  might 
depend  upon  the  judgment  of  a  court,  which  had  no  organs  to  discover 
whether  he  had  committed  a  crime  or  not  (d).  On  the  other  hand,  it 
has  been  contended  that  this  opinion  of  the  judges,  when  taken  apart 
from  the  reasons  oh  which  it  is  founded,  is  not  entitled  to  much  weight, 
it  being  merely  an  obiter  dictum  unnecessary  for  the  decision  of  the 
points  submitted  to  them;  and  then,  in  answer  to  the  reasons,  it  is 
said  that  nothing  can  be  more  inconvenient  or  dangerous  than  a  conflict 
of  decisions  between  different  courts ;  and  that,  if  judgments  in  rem 
are  not  regarded  as  binding  upon  all  courts  alike,  the  most  startling 
anomalies  may  occur. 

§  1681.  The  authorities'  reported  in  the  books  throw  little  light 
upon  the  subject.  R.  v.  Buttery  (e)  is  sometimes  cited  as  confirming 
the  opinion  of  the  judges  in  the  Duchess  of  Kingston's  Case,  but  in 
fact  it  lends  little,  if  any,  support  to  that  opinion;  for  the  only  point 
there  determined  was,  that,  if  a  party  be  indicted  for  forging  a  will, 
the  mere  production  of  the  probate  is  not  conclusive  evidence  of  its 
validity ;  a  doctrine  which  is  unquestionably  sound  law,  but  which — 
as  before  stated  (/) — would  apply  equally  to  a  civil  action,  provided  the 
object  were  not  to  dispute  the  title  of  the  executor.  On  the  other  hand, 
where  the  inhabitants  of  a  parish  were  indicted  for  not  repairing  a  road, 
and  an  order  of  justices  for  dividing  the  road  was  put  in  on  behalf  of 
the  prosecution,  the  court  held  that,  as  this  order  pursued  the  form 
given  by  the  Act  of  34  G.  3,  c.  64,  it  was  conclusive  of  the  liability  of 
the  defendants  to  repair  the  portion  of  the  road  allotted  to  them,  and 
they  were  consequently  not  allowed  to  prove  that,  in  fact,  no  part  of 
the  road  ever  was  within  their  parish  {g).  This  case,  however,  is  one 
of  little  authority  on  the  present  question,  since  it  was  determined, 
without  any  reference  to  the  fact  of  its  being  an  indictment,  as  coming 
within  the  principle  of  Brittdin  v.  Kinruurd  (h).  It  may  be  added, 
that  in  R.  v.  Grundon  (i),  which  was  an  indictment  for  an  assault  upon 
an  undergraduate  of  Queens'  College,  Cambridge,  in  turning  him  out 
of  the  college  garden,  the  production  of  a  sentence  of  expulsion  was 
held  to  constitute  a  conclusive  defence. 


(d)  (1776)  20  How.  St..Tr.  540—543. 

(e)  (1818)  E.  &  E.  342,  cited  ante,  §  1677. 
(/)  Ante,  §  1677. 

(g)  R  V.  Hickling,  (1845)  7  Q.  B.  880;  14  L.  J.  M.  C.  177;  68  E.  E.  582. 
(h)  (1819)  1  B.  &  B.  432. 
(i)    (1775)  1  Cowp.  315. 
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§  1682.  Judgments  inter  partes,  or,  as  they  are  sometimes  called, 
judgments  in  personam,  are  not — with  one  exception — admissible  either 
for  or  against  strangers  in  proof  of  the  facts  adjudicated  (k).  They  are 
not  admissible  against  them,  because  it  'is  an  obvious  principle  of 
justice  that  no  man  ought  to  be  bound  by  proceedings  to  which  he  was 
a  stranger,  and  over  the  conduct  of  which  he  could,  therefore,  have 
exercised  no  control;  or,  to  express  the  same  sentiments  in  technical 
language,  res  inter  alios  actm  alteri  nocere  non  debent  (I);  and  they 
cannot  be  received  in  their  favour  even  as  against  a  party  thereto, 
because  it  is  thought,  with  very  questionable  propriety,  that  the 
previous  rule  might  work  injustice,  unless  its  operation  were 
mutual  (»).). 

§  1683.  The  exception  just  stated  is  allowed  in  favour  of  verdicts, 
judgments,  and  other  adjudications  upon  subjects  of  a  piiblic 
nature  (n),  such  as  customs,  (o),  prescriptions  (p),  tolls  (g),  boundaries 
between  parishes,  counties,  or  manors  (r),  rights  of  ferry  (s),  liabilities 
to  repair  roads  (<),  or  sea-walls  (u),  moduses  (v),  and  the  like.  In  all 
cases  of  this  nature,  as  evidence  of  reputation  will  be  admissible, 
adjudications — which  for  this  purpose  are  regarded  as  a  species  of 
reputation — will  also  be  received,  and  this,  too,  whether  the  parties  in 
the  second  suit  be  those  who  litigated  the  first,  or  be  utter  strangers  (x). 
The  effect,  however,  of  the  adjudication,  when  admitted,  will  so  far 
vary,  that,  if  the  parties  be  the  same  in  both  suits,  they  will  be  bound 
by  the  previous  judgment;  but  if  the  litigants  in  the  second  suit  be 

(fe)  See  Shedden  v.  Att.-Gen.  dc  Patrick,  (1861)  30  L.  J.  P.  &  M.  217,  227—231; 
2  Sw.  &  Tr.  170,  179—181. 

(l)    B.  N.  P.  232. 

(m)  Smith  v.  Rummens,  (1807)  1  Camp.  9;  Hathaway  v.  Barrow,  (1807)  id.  151; 
Blakemore  v.  Glamorganshire:  Canal  Co.,  (1835)  2  Cr.  M.  &  E.  139;  Co.  Lit.  352,  a, 
cited  and  approved  of  in  Gaunt  v.  Wainman,  (1836)  3  Bing.  N.  C.  70;  5  L.  J.  C.  P. 
3i4r;  43  E.  E.  597;  and  in  Doe  v.  Errington,  (1840)  6  Bing.  N.  C.  83;  9  L.  J. 
C.  P.  9;  54  E.  E.  730;  ante,  §  99.  See,  also,  Greely  v.  Smith,  (1846)  1  Wood. 
&  M.  181.  Ab  to  the  admissibility  of  records  as  admissions  by  a  party  in  favour 
of  a  stranger,  see,  post,  §  1694. 

(n)  Mulholland  v.  Killen,  (1874)  I.  E.,  9  Bq.  471. 

(o)  Reed  v.  Jackson,  (1801)  1  East,  357;  6  E.  E.  283;  Berry  v.  Banner,  (1792) 
Pea.  156 ;  3  E.  E.  674. 

(P)  Id. 

iq)  B.  N.  P.  283. 

(r)  Brisco  v.  Lomax,  (1838)  8  A.  &  E.  198;  7  L.  J.  Q.  B.  148;  47  E.  E.  549; 
Evans  v.  Rees,  (1839)  10  A.  &  E.  151,  153 ;  50  E.  E.  366. 

(s)  Pirn  V.  Curell,  (1840)  6  M.  &  W.  234 ;  55  E.  E.  600;  Hemphill  v.  M'Kenna, 
<1845)  8  Ir.  L.  E.  43. 

(n  R.  V.  St.  Pancras,  (1794)  Peake  220;  R.  v.  Haughton,  (1853)  1  E.  &  B.  501; 
22  L.  J.  M.  C.  89 ;  93  E.  E.  264. 

(u)  R.  V.  Leigh,  (1840)  10  A.  &  E.  398;  50  R.  E.  463. 

(»)  Croughton  v.  Blake,  (1843)  12  M.  &  W.  205,  209;  18  L.  J.  Ex.  78; 
C7  E.  E.  310. 

(x)  Cases  cited  in  last  nine  notes;  ante,  §§  624 — 627. 
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strangers  to  the  parties  in  the  first,  the  judgment,  though  admissible, 
will  not  be  conclusive  (y). 

§  1684.  Though  a  judgment  inter  partes  is  thus  seldom  admissible, 
and  never  conclusive,  evidence  of  the  facts  adjudicated,  either  for  or 
against  strangers,  it  is  always — with  one  exception  which  will  be 
explained  in  the  next  section — admissible  for  or  against  parties  or 
privies,  where  the  same  subject-matter  is  a  second  time  in  controversy 
between  the  same  parties  or  persons  claiming  under  them  (z),  and  this, 
whether  it  be  a  judgment  in  a  contested  case  or  a  judgment  by  consent 
or  by  default  (a).  In  no  case  will  it  be  regarded  as  quite  conclusive  of 
the  rights  in  dispute,  unless  it  be  pleaded  as  matter  of  estoppel  (b) ; 
but  even  if  not  so  pleaded,  it  will  furnish  highly  cogent  evidence,  which 
cannot  be  disregarded  by  a  jury,  excepting  upon  good  and  substantial 
grounds  (c).  The  conclusive  effect  of  judgments  respecting  the  same 
cause  of  action,  and  between  the  same  parties,  rests  upon  the  just  and 
expedient  axiom,  that  it  is  for  the  interest  of  the  community  that  a 
limit  should  be  opposed  to  the  continuance  of  litigation,  and  that  the 
same  cause  of  action  should  not  be  brought  twice  to  a  final  determi- 
nation. 

§  1685.  The  exception  referred  to  in  the  last  preceding  section  is 
recognised  in  the  very  rare  event  of  two  suits  being  tried  on  different 
principles  so  far  as  relates  to  the  admissibility  of  evidence.  Here  the 
judgment  obtained  in  the  first  suit,  whether  it  be  a  judgment  inter 
partes,  or  a  judgment  in  rem,  cannot  be  received  as  any  evidence  of  the 
facts  adjudicated  thereby,  even  though  the  same  facts  be  again  in 
dispute.  For  instance,  in  a  suit  by  a  husband  for  dissolution  of 
marriage  on  the  ground  of  his  wife's  adultery,  the  wife  could  not,  prior 
to  August  9,  1869  (d),  in  support  of  her  answer  charging  cruelty  and 
desertion,  rely  on  a  decree  of  judicial  separation  which  she  had  already 
obtained  on  these  grounds,  after  having  been  examined  herself  as  a 
witness;  for,  as  in  the  second  suit  her  testimony  was,  under  the  old 
law,  inadmissible,  to  admit  the  decree  would  in  effect  have  admitted 
her  evidence  at  second  hand,  and  thus  would  have  done  indirectly  what 
the  law  forbade  to  be  directly  done  (e). 

iy)  Reed  v.  Jackson,  supra ;  Croughton  v.  Blake,  supra. 

(z)  Duchess  of  Kingston's  Case,  (1776)  20  How.  St.  Tr.  538;  B.  N.  P.  232; 
Ferrers  v.  Arden,  (1599)  6  Eep.  7 ;  Sopwith  v.  Sopwith,  (1861)  30  L.  J.  P.  &  M.  131 ; 
2  Sw.  &  Tr.  160;  Houston  v.  Marquis  of  SUgo,  (1885)  29  Ch.  D.  448. 

(a)  In  re  South  American  and  Mexican  Co.,  [1895]  1  Ch.  37;  64  L.  J.  Ch.  189; 
Joint  Committee  of  the  River  Ribble  v.  the  Croston  Urban  Council,  [1897]  1  Q.  B. 
251 ;  66  L.  J.  Q.  B.  384. 

(fc)  AnU,  §§  91,  1673;  Joly  v.  Swift,  (1847)  11  Ir.  Eq.  E.  410;  Nowlan  v.  Gibson, 
(1847)  12  Ir.  L.  R.  5,  8—12. 

(c)  Outram  v.  Morewood,  (1803)  3  Bast,  365;  7  E.  E.  473;  R.  v.  Blakemore, 
(1852)  2  Den.  C.  C.  410. 

(d)  When  the  Act  32  &  33  Y.  e.  68,  passed.     See  ante,  §  1355. 

(e)  Stoate  v.  Stoate,  (1861)  30  L.  J.  P.  &  M.  102 ;  2  Sw.  &  Tr.  223;  Bancroft  v. 
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§  1685a.  a  case  which  may  be  classed  as  an  exception  to  the 
general  rule  that  a  judgment  is  conclusive  iiiter  partes  upon  the  facts 
decided  is  that  of  a  petition  to  revoke  a  patent.  In  such  a  case  it 
appears  that  the  respondent  vv'ill  not  be  estopped  from  alleging  the 
validity  of  the  patent,  although  it  has  been  held  to  be  invalid  in  a 
previous  suit  in  which  the  petitioner  and  respondent  were  parties,  the 
reason  apparently  being  that  "  a  petition  to  revoke  a  patent  by  whom- 
soever presented  is  a  petition  on  behalf  of  the  public,  and  it  is  not 
personal  to  the  petitioner,"  and  in  a  legal  point  of  view  it  is  a  naere 
accident  that  the  petitioner  was  a  party  to  the  former  litigation  (/). 

§  1686.  Under  the  term  parties  in  this  connection,  the  law  includes 
all  those  who  are  individually  named  in  tlte  record,  and  who  are  conse- 
quently entitled  to  prosecute  or  defend  the  cause,  to  adduce  testimony, 
to  cross-examine  witnesses  called  on  the  other  side,  and  to  appeal  from 
the  judgment,  should  an  appeal  be  allowable  by  law  (g).  Thus,  where 
the  heir-at-law  of  a  testator  has  been  a  defendant  as  one  of  the  testa- 
tor's next-of-kin  in  a  probate  action  to  establish  the  will,  he  cannot  in 
a  subsequent  proceeding  dispute  the  validity  of  the  will  in  respect  of 
real  estate  affected  by  it,  notwithstanding  that  he  was  not  cited  to 
appear  in  the  original  action  as  heir-at-law  (h).  Even  a  party,  who  has 
been  sued  as  the  public  officer  of  a  bank,  has  been  held  to  be  amenable 
to  this  rule,  though  it  was  urged  in  his  favour  that  the  judgment  relied 
on  had  been  obtained  against  him  en  autre  droit  (i).  However,  a 
prochein  amy  is  not  such  a  party,  being  considered  simply  as  a  person 
appointed  by  the  court  to  look  after  the  interests  of  the  infant  or  person 
of  unsound  mind,  and  to  manage  the  suit  for  him  (fe) ;  but  the  infant 
himself  is  a  party,  and  will,  consequently,  be  bound  by  the  judgment 
in  any  action  brought  in  his  name  by  his  p^vchein  amy  duly  appoint-ed, 
even  though  the  suit  may  have  been  instituted  and  conducted  without 
his  authority  or  knowledge  (I).  Neither  will  the  law,  in  such  a  case, 
recognise  any  distinction  between  infants  of  tender  and  of  mature 
years;  and,  therefore,  where  the  wife  of  a  minor  committed  adultery, 
whilst  her  husband  was  abiroad  in  the  East  Indies,  and  the  father, 
having  procured  himself  to  be  appointed  prochein  amy,  commenced  an 
action  for  criminal  conversation  in    his  son's    name,  but  without   his 

Bancroft  &  Rumney,  (1865)  34  L.  J.  P.  &  M.  14.  But  see  Sopwith  v.  Sopwith, 
supra,  where  the  Judge  Ordinary,  while  verbally  recognising  the  exception  as  above 
stated,  practically  set  it  at  nought.  See,  also.  Bland  v.  Bland,  (1866)  35  L.  J. 
P.  &  M.  104. 

(/)   In  re  Deely's  Patent,  [1896]  1  Ch.  687 ;  64  L.  J.  Ch.  480. 

(g)  Duch.  0/  Kingston's  Case,  (1776)  20  How.  St.  Tr.  538,  n. 

(h)  Beardsley  v.  Beardsley,  [1899]  1  Q.  B.  746;  68  L.  J.  Q.  B.  270. 

(i)    Spencer  v.  Thompson,  (1856)  6  Ir.  C.  L.  E.  637,  566. 

(k)  Sinclair  v.  Sinclair,  (1845)  13  M.  &  W.  640;  14  L.  J.  Ex.  109;  Vivian  v. 
Little,  (1883)  11  Q.  B.  D.  370;  52  L.  J.  Q.  B.  771. 

(I)  Morgan  v.  Thorpe,  (1841)  7  M.  &  W.  400;  10  L.  J.  Ex.  125. 
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knowledge,  the  court  held  that  the  son  would  be  bound  by  the  judg- 
ment in  this  action  (m).  But  if  a  person  svi  juris  be  made  a  party  to  a 
suit  without  his  knowledge  or  consent,  he  will  not  be  bound  by  the  pro- 
ceedings; and  therefore,  if  a  plaintiff,  instead  of  serving  a  defendant 
with  process,  thinks  fit  to  accept  the  appearance  of  an  unauthorised 
solicitor  for  him,  he,  runs  the  risk  of  having  the  judgment  subsequently 
set  aside  as  irregular,  with  costs  (n).  So,  where  a  debtor,  on  action 
brought,  paid  his  debt  to  the  solicitor  who  was  suing  him  in  the  name, 
but  without  the  authority,  of  the  creditor,  it  was  held  that  this  payment 
did  not  discharge  him  (o). 

§  1687.  Whether  the  term  parties  will  also  include  persons  not 
named  in  the  record,  but  in  whose  immediate  and  individual  behalf  the 
action  has  been  brought  or  defended,  may  admit  of  some  doubt.  The 
case  of  Kinnersley  v.  Orpe  (p)  is  said  to  have  decided  this  point  in  the 
affirmative  (5);  but  this,  it  is  submitted,  is  a  mistake.  That  was  an 
action  brought  to  recover  penalties  from  a  servant  of  one  Cotton  for 
fishing  in  the  plaintiff's  fishery.  The  plaintiff,  in  support  of  his  right 
to  the  fishery,  produced  no  other  proof  than  the  record  of  a  verdict  and 
judgment  recovered  by  him  against  another  ser^'ant  of  Cotton,  in  a 
former  action  for  a  trespass  committed  on  the  same  fishery.  In  both 
actions  the  servants  justified  as  acting  by  the  orders  of  their  master, 
who  claimed  a  right  to  the  fishery  in  question.  The  judge  at  Nisi 
Prius,  considering  Cotton  as  tlie  real  defendant  in  both  actions,  held 
the  record  to  be  conclusive,  and  directed  the  jury  to  find  for  the  plain- 
tiff, which  they  did.  A  new  trial  was,  however,  subsequently  granted, 
the  court  intimating  that  the  record,  though  admissible  evidence,  was 
not  conclusive.  As  no  reasons  are  given  for  this  opinion,  the  case 
would  be  one  of  little  authority,  even  had  it  never  been  questioned; 
but  its  value  becomes  much  less,  when  we  find  Lord  Ellenborough, 
in  his  well-considered  judgment  in  Outram  v.  Morewood  (r),  express- 
ing his  astonishment  that  an  estoppel  in  such  a  case  could  ever  have 
been  supposed  possible,  and  then,  in  the  shape  of  a  doubt,  intimating 
a  tolerably  clear  opinion  that  the  record  was  wholly  inadmissible,  as 
the  defendant  was  no  party  to  the  former  action. 

§  1688.  However,  thus  much  has  been  established,  that,  under 
the  old  law  relative  to  actions  of  ejectment,  the  lessor  of  the  plaintiff 

(m)  Id. 

(n)  Bayley  v.  Buekland,  (1847)  1  Ex.  1;  16  L.  J.  Ex.  204;  74  E.  E.  573. 

(0)  Robson  V.  Eaton,  (1785)  1  T.  K.  62. 

(p)  Thus,  in  Simpson  v.  Pickering,  (1834)  1  Cr.  M.  &  E.  529;  4  L.  J.  Ex.  21, 
Alderson,  B.,  observes  as  an  obiter  dictum,  "Kinnersley  v.  Orpe  shows  that  the 
verdict  may  be  given  in  evidence  where  the  parties  are  really  the  same."  See,  also, 
2  Ph.  Ev.  7;  and  Doe  v.  Earl  of  Derby,  (1834)  1  A.  &  E.  791;  3  L.  J.  K.  B.  191; 
40  E.  E.  423. 

(5)  (1780)  2  Doug.  517. 

(rj  (1803)  3  East,  366;  7  E.  E.  473.     See  Case  v.  Reeve,  (1817)  14  Johns.  81,  82. 
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and  the  tenant  in  possession  must  be  regarded  as  having  been  the  real 
parties;  and,  consequently,  any  judgment  in  such  an  action,  whether 
upon  verdict,  or  by  default  against  the  casual  ejector,  would  be  cogent, 
if  not  conclusive,  evidence  in  any  subsequent  action  to  recover  land 
between  the  same  parties,  provided  it  were  brought  respecting  the 
same  property  («).  So,  the  landlord,  or  other  person,  in  whose  right  a 
defendant  in  replevin  has  made  cognisance,  has  been  held  to  be  a 
party  to  that  suit  (t) ;  and  a  person  not  a  party  to  an  action  or  sum- 
mons, but  fully  cognisant  of  the  proceedings  and  who  could  have 
intervened  therein,  who  stands  by  and  deliberately  takes  the  benefit 
of  a  decision  on  the  construction  of  a  will  under  which  a  particular 
fund  is  distributed,  has  been  held  to  be  estopped  by  his  conduct, 
where  the  circumstances  are  identical,  from  re-opening  any  of  the 
questions  covered  by  the  former  judgment  by  means  of  a  fresh  action 
01"  summons  relating  to  another  fund  under  the  same  will,  although 
claiming  in  respect  of  a  different  interest  (w).  A  similar  rule  prevails 
in  the  Probate  Courts  (v).  It  would  certainly  be  convenient  and 
reasonable  if  the  rule, — in  conformity  with  that  which  governs  admis- 
sions (x), — were  extended  to  all  persons  who  were  substantially  parties 
to  the  former  action.  Indeed,  it  is  highly  probable,  notwithstanding 
ihe  absence  of  direct  authority,  that  the  courts  would  now  determine 
in  favour  of  such  extension,  and  the  more  so,  as  beyond  all  doubt, 
the  rule  applies  to  every  person  who  claims  under  the  original  parties, 
or  in  privity  with  them. 

§  1689  (y).  It  has  already  been  shown,  that  the  term  privity 
denotes  mutual  or  successive  relationship  to  the  same  rights  of  pro- 
perty ;  and  the  reason  why  persons  standing  in  this  relation  to  the 
litigant  can  rely  upon,  and  are  bound  by,  the  proceedings  to  which 
he  has  been  a  party,  is,  that  they  are  identified  with  him  in  interest  («). 
Hence  all  privies,  whether  in  blood,  in  estate,  or  in  law,  are  estopped 
themselves,  and  can  estop  others,  from  litigating  that,  which  would 
be  conclusive  either  against  or  in  favour  of  him  with  whom  they  are 

(«)  Doe  V.  Huddart,  (1835)  2  Cr.  M.  &  E.  316;  Doe  v.  Seaton,  (1836)  2  Cr. 
M.  &  R.  728,  732;  Wright  v.  Doe  d.  Tatham,  (1834)  1  A.  &  E.  19;  3  L.  J.  Ex.  366; 
40  E.  E.  226;  Doe  v.  Wellsman,  (1848)  2  Ex.  368;  18  L.  J.  Ex.  277;  Armstrong  v. 
Norton,  (1839)  2  Ir.  L.  R.  96;  Aslin  v.  Parkin,  (1758)  2  Burr.  665;  Nowlan  v.  Gibson, 
(1847)  12  Ir.  L.  E.  5,  10—14;  LitchfieW-v.  Ready,  (1850)  5  Ex.  939;  20  L.  J.  Ex. 
51;  82  E.  E.  932;  Matthew  v.  Osborne,  (1853)  13  C.  B.  919;  22  L.  J.  C.  B.  241; 
93  E.  E.  808;  Doe  v.  ChalHs,  (1851)  17  Q.  B.  166;  20  L.  J.  Q.  B.  113.  See  post, 
§  1698. 

(t)  Hancock  Y.  Welsh,  (1816)  1  Stark.  347. 

(u)  In  re  Lart,  Wilkinson  v.  Blades,  [1896]  2  Cb.  788;  65  L.  J.  Ch.  846. 

(o)  Young  v.  Holloway,  [1895]  P.  85;  64  L.  J.  P.  55;  Mohan  v.  Broghton, 
[1899]  P.  211;  [1900]  P.  56;  69  L.  J.  P.  20. 

(x)  Ante,  §  756. 

(y)  Gr.  Bv.  in  part,  aa  to  first  eight  lines. 

(z)  Ante,  §§  90,787. 
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in  privity  (a).  Thus,  where  a  general  right  has  been  contested,  and 
established  against  a  representative  class,  persons  included  in  the  class 
represented,  though  not  actual  parties  to  the  suit,  will  be  still  bound 
by  the  decision  (b).  So,  a  verdict  and  judgment  for  or  against  the 
ancestor  may  be  pleaded  in  bar,  or  will  furnish  cogent  evidence,  lor 
or  against  the  heir,  the  tenant  in  dower,  the  tenant  by  the  curtesy, 
the  legatee,  the  devisee,  or  any  other  person  claiming  under  the 
ancestor  (c).  So,  if  several  successive  remainders  are  limited  in  the 
same  deed,  a  judgment  for  one  remainder-man  is  evidence  for  the 
next  in  succession  (d).  A  judgment  of  ouster  in  a  quo  warranto, 
against  the  incumbent  of  an  office,  is  conclusive  against  those  who 
derive  their  title  to  office  under  him  (e).  The  conviction,  too,  of  a 
former  owner  of  lands  on  an  indictment  for  non-repair  of  a  road 
rmtione  tenurx,  will  be  cogent,  if  not  conclusive,  evidence  of  liability 
to  repair,  as  against  a  subsequent  purchaser  of  the  same  lands  (/). 
So,  an  executor  or  administrator  will  be  bound  by  a  verdict  recovered 
against  the  testator  or  intestate  {g);  a  trustee  in  bankruptcy  by  a 
judgment  against  the  bankrupt  (h) ;  a  husband  and  wife  will  be  bound 
by  a  verdict  recovered  against  the  wife  before  her  marriage  (i) ;  and 
the  same  rule  will  apply  to  all  grantees,  mortgagees,  and  assignees, 
provided  their  title  has  accrued  since  the  judgment  was  pro- 
nounced (fe). 

§  1690.  Where  a  man  brought  an  action  against  several  persons 
for  diverting  water  from  his   works,    and   had  judgment;   and  after- 
Co)  Ante,  §  90. 

(t)  Commissioner  of  Sewers  of  London  v.  Gellatly,  (1876)  3  Ch.  D.  610;  43 
1j.  J.  Ch.  788. 

(c)  Lock  V.  Norborne,  (1687)  3  Mod.  141;  Outram  v.  Morewood,  (1803)  3  East, 
346;  7  E.  E.  473;  Whittaker  v.  Jackson,  (1864)  33  L.  J.  Ex.  181;  2  H.  &  C.  926; 
133  E.  E.  862. 

(d)  Pyke  v.  Crouch,  (1696)  1  Ld.  Eay.  730;  Doe  v.  Tyler,  (1880)  6  Bing.  390. 

(e)  R.  v.  Mayor  of  York,  (1792)  5  T.  E.  66,  72,  76 ;  B.  v.  Hebden,  (1739)  2  Str.  1109. 
(/)    R.  V.  Blakemore,  (1852)  2  Den.  410.     A  purchaser  of  land,  however,  is  not 

estopped,  as  being  privy  in  estate,  by  a  judgment  recovered  against  the  vendor  in 
an  action  commenced  after  the  purchase  :  Mercantile  Trust  Co.  v.  River  Plate  Co., 
[1894]  1  Ch.  578;  61  L.  J.  Ch.  473. 

(g)  R.  V.  Hebden,  (1738)  Andr.  389. 

(h)  In  re  Tollemache,  Ex  parte  Anderson,  (1885)  14  Q.  "B.  D.  606;  54  L.  J. 
-Q.  B.  283. 

(i)  Outram  v.  Morewood,  supra.  But  see  33  &  34  V.  c.  93,  u.  12;  and  37  &  38 
V.  c.  50,  33.  1  &  2.  The  former  protects  the  husband  from  liability  "  for  the  debts  of 
his  wife  contracted  before  marriage  "  (see  Conlon  v.  Moore,  (1875)  I.  E.  9  C.  L.  190), 
•and  renders  the  wife  responsible  for  such  debts,  provided  the  parties  were  married 
between  the  9th  of  August,  1870,  and  the  30th  of  July,  1874,  the  latter,  with  respect 
to  all  marriages  contracted  since  the  last-named  date,  has  again  imposed  on  the  hus- 
band a  limited  liability,  in  the  event  of  his  wife  having  brought  him  any  fortune. 
■See,  also,  now  45  &  46  V.  c.  75,  ss.  14,  15,  as  to  the  law  with  respect  to  parties 
married  since  Slst  Dec,  1882. 

(k)  Doe  V.  Earl  of  Derby,  (1834)  1  A.  &  E.  790;  3  L.  J.  K.  B.  191;  40  E.  E. 
423;  Doe  v.  Webber,  (1834)  1  A.  &  B.  119;  3  L.  J.  K.  B.  148;  40  E.  E.  268;  Adams 
■V.  Barnes,  (1821)  17  Mass.  365. 
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wards  he  and  another  sued  the  same  defendants  for  a  similar  injury 
to  the  same  works;  the  former  judgment  was  held  to  be  cogent 
evidence  for  the  plaintiffs,  their  privity  in  estate  with  the  former 
plaintifiE  being  presumed  by  the  court  from  the  fact  that  they  were 
in  possession  of  the  property  (!). 

§  1691.  In  all  the  instances  of  privity  above  given,  the  privy  has 
claimed,  or  been  liable,  under  or  through  the  original  party;  but'  the 
same  rules  of  law  apply,  where  two  or  more  persons  are  subject  to  a 
joint  or  concurrent  liability.  For  instance,  if  one  be  sued  alone  upon 
a  joint  note,  debt,  or  tort,  the  judgment  against  him,  even  without 
satisfaction,  may  be  pleaded  and  proved  in  bar  of  a  second  suit  for 
the  same  course  of  action  (m),  whether  it  be  brought  against  the  other 
debtor  or  wrong-doer,  or  against  the  joint  debtors  or  wrong-doers ; 
because  in  these  cases,  the  original  cause  of  action  has  been  changed 
into  matter  of  record,  which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  thus  merged  in  the  higher  (n);  for,  if  a.  party,  having  joint 
remedies  against  several  persons  in  respect  of  the  same  cause  of  action 
and  who  has  recovered  judgment  against  one  was  not  estopped  from 
proceeding  against  the  others,  he  might  recover  damages  twice  over 
for  the  same  cause  of  action,  which  would  be  repugnant  to  natural 
justice  (o).  The  rule,  however,  that  a  judgment,  although  unsatisfied, 
obtained  against  one  of  two  joint  debtors  or  joint  tort-feasors  is  a  bar 
to  an  action  against  the  other,  is  confined  to  oases  where  the  cause 
of  action  is  the  same ;  thus,  an  unsatisfied  judgment  against  one  joint 
contractor,  on  a  cheque  given  by  him  alone  for  the  joint  debt,  is  not 
a  bar  to  an  action  against  the  other  joint  contractor  on  the  original 
contract  (p).  A  judgment  against  one  of  several  debtors  on  a,. joint 
and  several  debt  is  a  bar  to  an  action  against  the  others  only  if  the 

(l)  Blaketnore  v.  Glamorgan  Canal  Co.,  (1835)  2  Cr.  M.  &  R.  133,  139;  Strutt 
V.  Bovingdon,  (1803)  5  Bsp.  58,  59 ;  8  E.  E.  834. 

(m)  See  Brinsmead  v.  Harrison,  (1817)  L.  E.  7  C.  P.  547 ;  41  L.  J.  C.  P.  190. 

(n)  King  v.  Hoare,  (1844)  13  M.  &  W.  494,  504;  14  L.  J.  Ex.  29;  67  E.  E.  694; 
Kendall  v.  Hamilton,  (1879)  4  App.  Cas.  504;  48  L.  J.  C.  P.  705;  Lechmere  v. 
Fletcher,  (1883)  1  Cr.  &  M.  634;  2  L.  J.  Ex.  219;  38  E.  E.  688;  Brown  v.  Wootton, 
(1606)  Yelv.  67;  Cro.  Jac.  73;  M.  762,  S.  C. ;  Ward  v.  Johnson,  (1807)  13  Mass.  148. 
These  cases  overrule  a  dictum  of  Ld.  Tenterden  in  Walters  v.  Smith,  ^1831)  2  B.  & 
Ad.  892;  1  L.  J.  K.  B.  31;  36  E.  E.  785.  This  is  so  even  if  judgment  is  obtained 
against  one  of  tvro  joint  debtors  upon  an  admission  by  him  in  an  action  in  which  the 
joint  debtors  are  sued  together  :  McLeod  v.  Power,  [1898]  2  Ch.  295;  67  L.  J.  Ch. 
551;  if,  however,  the  plaintiff  obtains  judgment  under  Ord.  XIV.,  or  by  default,, 
against  one  of  several  joint  debtors  sued  together,  the  Eulea  of  Court  provide  that 
he  may  go  on  against  the  other  defendant  or  defendants.  See  Ord.  XIV.,  r.  5;  Ord. 
XIII.,  rr.  4,  7;  McLeod  v.  Power,  supra;  and  Weall  v.  James,  (1893)  68  L.  T.  515. 

(o)  Bird  v.  Randall,  (1762)  3  Burr.  1345,  1353;  recognised  in  Cooper  v.  Shep- 
herd, (1846)  3  C.  B.  272;  15  L.  J.  C.  P.  237;  71  E.  E.  349;  King  v.  Hoare,  supra;. 
Lechmere  v.  Fletcher,  supra;  U.  S.  v.  Gushman,  (1836)  2  Summ.  426,  437—441;  Far- 
well  V.  Hilliard,  (1825)  3  New  Hamp.  318.    See  Godson  v.  Smith,  (1818)  2  Moore,  157. 

(p)  Wegg-Prosser  v.  Evans,  [1895]  1  Q.  B.  108;  64  L.  J.  Q.  B.  1. 
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judgment  has  been  satisfied  (q).  Although  a  judgment  obtained 
against  one  of  several  joint  debtors  is  thus  a  conclusive  defence  in  an 
action  against  the  others,  a  judgment  obtained  by  one  of  several  joint 
debtors  in  an  action  brought  against  him  alone  is  no  defence  to  a  sub- 
sequent action  against  the  other  joint  debtors  in  respect  of  the  same 
cause  of  action,  unless  it  appears  that  the  judgment  was  obtained  on  a 
ground  which  operates  as  a  discharge  of  all  (r). 

§  1692.  Upon  a  somewhat  similar  principle,  any  payment  made 
by,  or  execution  levied  upon,  a  garnishee  under  any  proceeding  for 
the  attachment  of  debts  owing  or  accruing  from  him  to  a  judgment 
debtor  is  rendered,  by  the  Eules  of  the  Supreme  Court,  a  valid  dis- 
charge to  the  garnishee  as  against  the  judgment  debtor,  to  the  amount 
paid  or  levied,  although  such  proceeding  may  be  set  aside  or  the 
judgment  reversed  (s). 

§  1693.  In  conformity  with  the  rule,  which  reject-s  judgments 
inter  partes  as  evidence  either  for  or  against  strangers  to  prove  the 
facts  adjudicated,  it  has  been  determined  that  a  judgment  in  a 
criminal  prosecution, — unless  admissible  as  evidence  in  the  nature  of 
reputation  (t),  or,  taken  in  conjunction  with  the  prosecution,  as  an 
act  of  ownership  (u), — cannot  be  received  in  a  civil  action  to  establish 
the  truth  of  the  facts  on  which  it  was  rendered  (v) ;  and  that  a  judg- 
ment in  a  civil  action,  or  an  award  (as),  cannot  be  given  in  evidence 
for  such  a  purpose  in  a  criminal  prosecution  (y).  So,  the  record  of 
the  conviction  of  a  principal  cannot  be  received  as  any  proof  of  his 

iq)  King  v.  Hoare,  suprai 

(r)  Philli-ps  V.  Ward,  (1863)  2  H.  &  C.  717;  33  L.  J.  Ex.  7 ;  133  E.  R.  7S6. 
When  there  is  no  joint  contract  or  r&lation  of  principal  and  agent,  an  unsatisfied 
judgment  against  one  person  for  the  price  of  goods  sold  is  not  a  bar  to  a  subsequent 
action  against  another  person  for  the  price  of  the  same  goods  :  Isaacs  &  Sons,  Lim. 
V.  Salbstein,  [1916]  2  K.  B.  139 ;  85  L.  J.  K.  B.  1433. 

(s)  Ord.  XLV.,  r.  7.  See  County  Court  rule,  Ord.  XXVI.,  r.  11;  and  Randall 
V.  Lithgow,  (1884)  12  Q.  B.  D.  525 ;  63  L.  J.  Q.  B.  518.  See,  also,  17  &  18  V.  c.  125, 
s.  65;  which  section,  although  repealed  generally,  is  still  applicable  to  the  Mayor's 
Court  by  virtue  of  an  Order  in  Council. 

(i)  See  Petrie  v.  Nnttall,  (1856)  11  Ex.  569;  25  L.  J.  Ex.  200;  105  E.  E.  651; 
ante,  §  624. 

(«)  Brew  V.  Haren,  (1877)  I.  E.  11  C.  L.  198. 

(v)  Smith  V.  Rummens,  (1807)  1  Camp.  9;  Hathaway  v.  Barrmo,  (1807)  id.  151; 
both  which  cases  are  explained  by  Parke,  B.,  in  2  Cr.  M.  &  E.  139;  Justice  v. 
Gosling,  (1852)  12  C.  B.  39;  21  L.  J.  C.  P.,  94;  92  E.  E.  605;  Jones  v.  White,  (1718) 
1  Str.  68;  B.  N.  P.  233;  Hillyard  v  Grantham,  cited  by  Ld.  Hardwicke  in  Browns- 
word  V.  Edwards,  (1750)  2  Ves.  Sen.  246;  Gibson  v.  M'Carty,  (1736)  Cas.  t.  Hardw. 
311;  Helsham  v.  Blackwood,  (1851)  11  C.  B.  Ill;  20  L.  J.  C.  P.  187;  87  E.  E.  596; 
Wilkinson  v.  Gordon,  (1824)  2  Add.  152;  Jameson  v.  Leitch,  (1842)  Milw.,  Ecc.  Ir.  E. 
690.     See,  also,  24  &  25  V.  c.  96,  s.  86,  cited  ante.  §  1455. 

(x)  R.  v.  Fontaine  Moreau,  (1848)  11  Q.  B.  1028;  17  L.  J.  Q.  B.  187. 

iy)  See  R.  v.  Duchess  of  Kingston,  (1776)  20  How.  St.  Tr.  471,  485;  Acta  facta  in 
causd,  civili  non  probant  in  causd  criminali.    Masc,  de  Prob.,  Concl.  34. 
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guilt  on  the  trial  of  a  subsequent  indictment  against  the  accessory  (z). 
However,  where  a  prisoner  was  indicted  for  the  substantive  offence 
of  receiving  stolen  goods,  and  a  witness  for  the  Crown,  after  confessing 
that  he  was  himself  the  thief,  admitted  on  cross-examination  that 
he  had  been  tried  and  acquitted  of  the  theft,  the  Irish  judges  held, 
that  the  acquittal  of  the  principal,  though  not  conclusive  evidence 
of  his  innocence,  was  a  fact  which  it  was  right  to  leave  to  the  jury, 
together  with  the  fact  of  his  subsequent  confession  in  court  (a).  Again, 
a  verdict  for  or  against  a  tenant  for  life,  will  not  be  evidence  for  or 
against  the  reversioner,  because  the  reversioner  does  not  claim  through 
the  tenant  for  life,  but  enjoys  an  independent  title  {b).  So,  a  judg- 
ment obtained  by  or  against  a  lessee,  csinnot,  it  is  submitted, — not- 
withstanding some  authorities  to  the  contrary  (c), — be  made  avail- 
able in  a  subsequent  action  by  or  against  the  lessor  (d). 

§  1694  (e).  It  is  ti-ue  that  a  record  is  sometimes  admitted  in  evi- 
dence, in  favour  of  a  stranger  against  one  of  the  parties,  as  containing 
a  solemn  admission  by  such  party  in  a  judicial  proceeding,  with 
respect  to  a  certain  fact.  But  this  is  no  real  exception  to  the  rule 
requiring  mutuality,  because  the  record  is  admitted  in  this  case,  not 
as  a  judgment  conclusively  establishing  the  fact,  but  as  the  deliberate 
declaration  or  admission  of  the  party  himself  that  the  fact  was  so. 
It  is  therefore  to  be  treated  according  to  the  principles  governing 
admissions,  to  which  class  of  evidence  it  properly  belongs  (/).  Thus, 
where  a  carrier  brought  trover  against  a  person  to  whom  he  had 
delivered  the  goods  intrusted  to  him,  and  which  were  lost,  the  record 
in  this  suit  was  held  admissible  for  the  owner  in  a  subsequent  action 
brought  by  him  against  the  carrier,  as  amounting  to  a  confession  in 
a  court  of  record,  that  he  had  had  the  plaintiff's  goods  (g).  So,  a 
record  of  judgment  in  a  criminal  case,  upon  a  plea  of  guilty,  is  admis- 
sible in  a  civil  action  against  the  party,  as  a  solemn  judicial  confession 
of  the  fact  (h). 

(z)  B.  V.  Turner,  (1832)  1  Moo.  C.  C.  347;  R.  v.  Ratdiffe,  (1832)  1  Lewin  C.  C. 
122;  Keable  v.  Payne,  (1838)  8  A.  &  E.  560;  7  L  J.  Q.  B.  218;  R.  v.  Smith,  (1783) 
1  Lea.  288.  These  cases  do  not  directly  establish  the  proposition  in  the  text ;  but  its 
soundness  is  clear  on  principle,  unless  a  conviction  be  a  judgment  in  rem,  which  it 
is  submitted  it  is  not. 

(a)  R.  V.  M'Cue,  (1831)  Jebb,  C.  C.  120. 

(b)  B.  N.  P.  232.     See  ante,  §§  757,  758. 

(c)  Com.  Dig.,  Bv.  A.  5 ;  2  Ph.  Ev.  11.  The  passago  in  Comyn  seems  to  apply 
to  the  old  action  of  ejectione  firmce. 

(d)  Wenman  v.  Mackenzie,  (1855)  5  E.  &  B.  447 ;  25  L.  J.  Q.  B.  44 ;  103  E.  R. 
563 ;  Rees  v.  Walters,  (1838)  3  M.  &  W.  627 ;  7  L.  J.  Ex.  138 ;  Rushworth  v.  Countess 
of  Pembroke,  (1668)  Hardr.  472.     See  ante,  §  789. 

(e)  Gr.  Ev.  §  527,  a,  in  part. 
-       (/)   Ante,  §§  772,  783,  821. 

(g)  Tiley  v.  Cowling,  (1701)  1  Ld.  Raym.  744;  Robinson  v.  Swett,  (1825)  3 
Greenl.  316. 

(;i)  Anon.,  (1808)  per  Wood,  B.,  cited  2  Ph.  Bv.  25;  R.  v.  Fontaine  Moreau, 
supra;  Bradley  v.  Bradley,  (1834)  2  Eairf.  367.    As  to  the  admissibility  as  against  the 
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§  1695.  In  order  that  a  judgment  should  bind  parties  and  privies, 
it  must  have  directly  decided  the  point  which  is  in  issue  in  the  second 
action  (i);  and  therefore,  whenever  it  is  pleaded  by  way  of  est-oppel, 
or  is  offered  in  evidence,  the  opposite  party  is  always  at  liberty  to 
deny  on  the  record,  or  at  the  trial,  that  it  has  settled  the  rights  of 
the  parties  as  to  the  same  cause  of  action,  which  is  now  in  controversy ; 
and  the  question  of  identity  thus  raised,  must  be  determined  by  the 
Judge,  or,  if  the  facts  are  disputed,  by  the  jury  upon  the  evidence 
adduced.  For  the  purpose  of  determining  it,  not  only  may  the  plead- 
ing in  the  former  action  be  looked  at  (fe),  but  the  actual  words  of  the 
judgment  may  be  proved  by  a  shorthand  note,  verified  by  the  affi- 
davit (I),  either  of  the  shorthand  writer  who  took  it,  or,  where  such 
person  is  dead,  of  someone  employed  in  the  suit  who  can  verify  the 
correctness  of  the  note  (m).  The  due  determination  of  this  question 
will  require  a  careful  examination  of  the  issues  raised  in  the  two 
actions ;  but  it  is  not  necessary  that  the  actions  should  be  in  the  same 
form,  provided  th.e  facts  in  issue  are  really  the  same  (w)- 

§  1696  (o).  For  instance,  if  one  wrongfully  take  another's  horse. 
and  sell  it,  applying  the  money  to  his  own  use,  a  recovery  in  an  action 
of  trespass  by  the  owner  for  the  taking,  would  be  a  bar  to  a  subse- 
quent action  for  the  money  received,  or  for  the  value,  the  cause  of 
action  being  proved  to  be  the  same  (p).  So,  if  two  wrong-doers  were 
jointly  to  convert  goods  to  their  own  use  by  selling  them,  a  judg- 
ment in  trover  recovered  against  one  would  constitute  a  bar  to  a 
subsequent  action  against  the  other  for  money  had  and  received,  even 
though  it  were  capable  of  proof,  that  the  proceeds  of  the  sale  had 
exceeded  the  amount  of  the  damages  awarded  in  the  first  action  (q). 

party  himself  or  his  legal  representatives  of  a  conviction  on  plea  of  not  guilty,  see 
In  the  goods  of  Crippen,  ante,  §  1674. 

(i)  Ricardo  v.  Garcias,  (1845)  12  CI.  &  F.  368;  63  E.  E.  580;  Bainbrigge  v. 
Baddeley,  (1847)  2  Phill.  705,  709,  710;  Toulmin  v.  Copland,  (1848)  id.  711;  Hunter 
V.  Stewart,  (1861)  4  De  Gex,  F.  &  J.  168,  176—178;  31  L.  J.  Ch.  346;  186  E.  E. 
72;  Langmead  v.  Maple,  (1865)  18  C.  B.  (N.S.)  255;  144  E.  E.  482;  Moss  v.  Anglo- 
Egyptian  Navig.  Co.,  (1865)  L.  E.  1  Ch.  108;  35  L.  J.  Ch.  179;  Dolphin  v.  Aylward, 
(1864)  15  Ir.  Ch.  E.  583;  Flitters  v.  Allfrey,  (1874)  L.  E.  10  C.  P.  29;  44  L.  J.  C.  P. 
73. 

(k)  Hunter  v.  Stewart,  supra. 

(ly  Houston  V.  Marquis  of  Sligo,  (1885)  29  Ch.  D.  448. 

{m)De  Mora  v.  Concha,  (1885)  29  Ch.  D.  281;  54  L.  J.  Ch.  5.32. 

(n)  Krishna  Behari  Roy  v.  Brojeswari  Chowdranee,  (1875)  L.  E.  2  Ind.  App. 
283.  See,  also,  Symons  v.  Rees,  (1876)  1  Ex.  D.  416;  Priestman  v.  Thomas,  (1884) 
9  P.  D.  70;  53  L.  J.  P.  58. 

(o)  Gr.  Ev.   §  532,  as  to  first  five  lines. 

(p)  17  Pick.  13,  per  Putnam,  J.;  Young,  v.  Black,  (1813)  7  Cranch,  565;  Liver- 
more  v.  Herschell,  (1825)  3  Pick.  33.  Whether  parol  evidence  would  be  admissible 
in  such  case  to  prove  that  the  damages  awarded  in  trespass  were  given  merely  for 
the  tortious  taking,  without  including  the  value  of  the  goods,  to  which  no  evidence 
had  been  offered ;  quccre,  and  see  Loomis  v.  Green,  (1831)  7  Greenl.  386. 

(g)  Buckland  v.  Johnson,  (1864)  23  L.  J.  C.  P.  204;  16  C.  B.  145 ;  100  E.  E.  280. 
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So,  a  verdict  for  the  defendant  in  trover,  on  a  plea  denying  the 
plaintiff's  title  to  the  goods,  is  a  bar  to  an  action  for  the  money 
arising  from  the  sale  of  them,  because  in  both  these  actions  the 
same  question  of  property  must  necessarily  arise  (r).  Again,  the  re- 
covery of  judgment  in  replevin  is  a  bar  to  an  action  of  trespass  in 
respect  of  the  same  taking  of  the  same  goods;  because,  although  the 
damages  actually  recovered  in  replevin  are  usually  assessed  at  the 
cost  of  the  replevin  bond,  no  law  exists  to  deprive  the  plaintiff  of  the 
right  to  recover  special  damages  in  that  form  of  action  (s).  So,  where 
a  farmer,  on  being  sued  in  the  County  Court  for  discharging  his  ser- 
vant before  the  termination  of  the  hiring  without  reasonable  cause, 
had  obtained  judgment,  this  judgment  was  held  to  be  a  bar  to  a 
subsequent  summons  before  justices  against  the  master  to  recover  the 
servant's  wages;  though  it  was  urged  in  that  case  with  much  force, 
that  the  jurisdiction  of  the  two  courts  was  totally  distinct,  and  that 
the  claim  made  in  the  one  was  different  from  that  preferred  in  the 
other  (t).  An  order  taken  by  consent  in  a  Chancery  action  for  the 
delivery  up  of  certain  shares  is  a  bar  to  a  subsequent  action  for  dam- 
ages for  their  detention,  for  the  damages  might  have  been  obtained 
in  the  Chancery  action  (u).  In  an  action  for  mesne  profits,  where  the 
defendant  in  his  statement  relies  on  the  non-possession  of  the  plain- 
tiff, the  latter  may  reply,  by  way  of  estoppel,  a  judgment  for  the 
recovery  of  land  in  his  favour,  whether  it  be  by  verdict  or  by  default, 
and  whether  it  has  been  followed  or  not  by  the  issue  and  execution 
of  a  writ  of  possession  (v).  A  finding  in  previous  proceedings  in  the 
County  Court  that  a  tenancy  is  yearly,  estops  every  party  to  such 
proceedings  from  subsequently  asserting,  in  an  action  in  the  High 
Court,  that  such  tenancy  is  weekly  (cc).  So  a  verdict  for  the  defen- 
dant in  replevin,  where  to  an  avowry  for  rent  the  plaintiff  had  denied 
the  tenancy,  has  been  held  to  conclude  the  plaintiff,  when  subse- 
quently sued  by  the  party  under  whom  defendant  had  made  cognisance, 
for  the  rent  which  had  accrued  at  the  time  of  the  distress  (y).  A  finding 
upon  an  interpleader  issue  in  a  county  courts  that  certain  royalties  on 
letters  patent  taken  out  by  an  undischarged  bankrupt  are  personal 
earnings   of   the   bankrupt  prevents   the   trustee   in   bankruptcy   from 

(r)  Hitchin  v.  Campbell,  (1772)  2  W.  Bl.  827,  831,  832. 

(s)  Gibbs  V.  Gruikshank,  (1878)  L.  R.  8  C.  P.  451;  42  L.  J.  C.  P.  273. 

(t)  Routledge  v.  Hislof,  (1860)  29  L.  J.  M.  C.  90;  2  E.  &)  B.  649;  119  E.  E.  841. 
But  see  HindUy  v.  Haslam,  (1878)  3  Q.  B.  T>.  481. 

(u)  Serra  v.  Noel,  (1885)  15  Q.  B.  D.  549. 

(v)  Wilkinson  v.  Kirby,  (1854)  23  L.  J.  C.  P.  224;  15  C.  B.  430;  100  E.  E.  420. 
But  see  Pearse  v.  Goaker,  (1869)  L.  R.  4  Ex.  92;  38  L.  J.  Ex.  82;  and  Kenna  v. 
Nugent,  (1873)  I.  E.  7  C.  L.  464,  where  the  Irish  Ex.  Ch.  held  that  a  judgment  by 
default  in  ejectment  was  not  an  estoppel,  and  therefore,  in  an  action  for  mesne  profits, 
was  not  conclusive  as  to  the  time  at  which  the  plaintiff's  title  accrued.  Qu.,  there- 
fore, as  to  the  law  stated  in  the  text.     See,  also,  ante,  §  1688. 

(x)  Flitters  v.  Allfrey,  (1874^  L.  E.  10  C.  P.  29;  44  L.  J.  C.  P.  73. 

iy)  Hancock  v.  Welsh,  (1816)  1  Stark.  347. 
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asserting  in  subsequent  proceedings  in  the  High  Court  that  royalties 
that  subsequently  became  due  are  not  the  bankrupt's  personal  earn- 
ings (a) ;  and  where, — prior  to  the  10th  of  August,  1854,  when  the 
laws  relating  to  usury  were  repealed  [a], — the  defendant  pleaded  usury 
to  an  action  on  a  bond,  a  verdict  of  acquittal  in  an  action  for  penalties 
for  usury  on  the  same  bond,  between  the  same  parties,  was  held  to  be 
evidence  for  the  plaintiff  (b).  A  party  who  had  either  obtained  a  decree 
for  a  divorce  a  mensa  et  thoro  in  the  Ecclesiastical  Court,  or  whose 
suit  for  that  purpose  had  been  dismissed,  could  not  afterwards  maintain 
a  fresh  suit  for  judicial  separation  on  the  same  grounds  (c). 

§  1697.  But,  on  the  other  hand,  the  recovery  of  damages  for 
injury  to  plaintiff's  carriage  through  defendant's  negligent  driving, 
will  not  bar  any  second  action  claiming  compensation  for  personal 
injuries  caused  by  the  same  accident;  for,  although  the  plaintiff,  in 
such  a  case,  may  have  had  an  opportunity  of  recovering  in  the  first 
action  the  damages  claimed  in  the  second,  he  was  not  obliged  to 
avail  himself  of  it,  but  he  was  entitled  in  strict  law,  to  discriminate 
between  the  damage  done  to  his  property,  and  that  done  to  his  person, 
and  to  treat  each  injury  as  a  separate  and  distinct  cause  of  action  (d). 
So,  the  prior  recovery  of  damages  in  an  action  for  false  imprisonment, 
cannot  be  pleaded  in  bar  to  a  subsequent  action  for  malicious  prosecu- 
tion, even  though  the  jury  on  the  first  trial  may  have  been  mis- 
directed to  take  into  their  consideration  the  malicious  conduct  of  the 
defendant  (e).  Neither  will  a  judgment  recovered  by  a  widow  seeking 
compensation,  under  Lord  Campbell's  Act  (/),  for  the  death  of  her 
husband  through  the  negligence  of  the  defendants,  be  a  bar  to  a  sub- 
sequent action  brought  by  her,  as  his  administratrix,  to  recover  dam- 
ages from  the  same  defendants  for  an  injury  caused  by  the  same 
accident  to  his  personal  property  (g).  Nor,  in  a  case  of  collision  at 
sea,  will  a  proceeding  in  rem  in  the  Admiralty  Division  be  any  bar 
to  a  proceeding  in  personam  in  the  King's  Bench  Division  (h).  A 
verdict,   too,   for  the  defendant  in  an  action  for  detention  of  goods 

{z)  In  re  Graydon,  [1896]  1  Q.  B.  417 ;  65  L.  J.  Q.  B.  328. 

(a)  17  &  18  V.  c.  90. 

(b)  Cleve  v.  Powel,  (1832)  1  M.  &  Bob.  228.  For  other  examples,  see  Whittaker 
V.  Jackson,  (1864)  33  L.  J.  Ex.  181 ;  2  H.  &  C.  926 ;  133  E.  E.  862 ;,  Neicington  v. 
Lavy,  (1870)  L.  E.  6  C.  P.  180;  40  L.  J.  C.  P.  29. 

(c)  Ciocci  V.  Giocci,  (1860)  29  L.  J.  P.  &  M.  60.  See  Green  v.  Green,  (1873) 
L.  E.  3  P.  &  D.  121;  43  L.  J.  P.  &  M.  6;  and  Evans  v.  Evans,  (1858)  27  L.  J. 
P.  &  M.  57. 

(d)  Brunsden  v.  Humphrey,  (1884)  14  Q.  B.  D.  141;  53  L.  J.  Q.  B.  476. 

(e)  Guest  v.  Warren,  (1854)  28  L.  J.  Ex.  121;  9  Ex.  379;  96  E.  E.  756. 
(/)   9  &  10  V.  c.  93;  27  &  28  V.  c.  95. 

ig)  Barnett  v.  Lucas,  (1872)  I.  E.  6  C.  L.  247. 

(h)  Nelson  v.  Couch,  (1863)  15  C.  B.  (N.S.)  99;  137  E.  E.  413;  The  Bengal, 
(1859)  Sw.  Adm.  468;  The  John  and  Mary,  (1859)  id.  471;  Harmer  v.  Bell,  (1851) 
7  Moore  P.  C.  267 ;  83  E.  E.  43. 
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on  a  statement  of  defence  setting  up  an  authorised  sale,  will  not  pre- 
vent him  from  being  liable  to  the  plaintiff  for  the  proceeds  of  the  sale 
in  an  action  for  money  had  and  received ;  because  such  a  verdict  must 
have  been  given  on  the  express  ground,  that  the  defendant  had  sold 
the  goods  in  question  on  the  authority  of  the  plaintiff  (i).  Again,  if 
an  action  were  brought  for  obstructing  a  watercourse,  and  the  plaintiff 
were  to  obtain  a  verdict  on  a  defence  denying  the  obstruction,  this 
would  not  preclude  the  defendant  from  disputing  the  plaintiff's  right 
to  the  watercourse,  should  he  bring  a  second  action  for  a  subsequent 
obstruction  (k).  So,  if  a  tenant,  when  sued  for  rent,  were  to  allow 
judgment  to  go  by  default,  he  would  not  thereby  be  estopped,  in 
an  action  for  subsequent  rent,  from  pleading  any  justification,  though 
such  statement  of  defence  would  have  barred  the  former  claim,  had 
it  been  pleaded  on  the  first  occasion  (I). 

§  1697a.  In  Howlett  v.  Tarte  (m)  the  rule  was  laid  down  as 
follows :  "If  the  defendants  attempted  to  put  on  record  a  plea  which 
was  inconsistent  with  any  traversable  allegation  in  the  former  declara- 
tion there  would  be  an  estoppel,"  but  this  rule  is  "confined  to  alle- 
gations which  the  defendant  could  have  traversed,  and  does  not 
extend  to  pleas  which  confessed  and  avoided,  or  to  matters  which  were 
not  raisable  by  traverse  but  by  special  plea,  necessitating  proof  on  the 
part  of  the  defendant,  such  as  fraud,  gaming,  release,  or  infancy,  alle- 
gations which  do  not  amount  to  denial,  but  to  confession  and  avoidance 
of  the  contract"  (n);  accordingly,  where  a  plaintiff  had  recovered 
judgment  against  a  defendant  for  arrears  of  rent  in  a  previous  action 
in  which  the  defence  was  that  no  agreement  had  been  concluded,  the 
same  defendant  was  not  allowed  in  a  subsequent  action  to  set  up  the 
defence  of  the  Statute  of  Frauds,  because  the  issue  which  the  plaintiff 
had  to  prove  in  the  first  action  was  the  existence  of  an  agreement 
binding  and  valid  at  law,  and  this  was  traversable  by  the  defendant  (o). 

§  1698.  If  to  an  action  for  trespassing  on  a  close,  whether  des- 
cribed by  abuttals  or  name,  the  defendant  were  to  rely  on  a  statement 
that  the  spot  in  dispute  was  his  own  freehold,  and  obtain  a  verdict, 
this  record  would  not  estop  the  plaintiff  from  bringing  a  second  action 

(i)  mtchin  V.  Campbell,  (1771)  2  W.  Bl.  779,  832;  as  explained  in  Buckland  v. 
Johnson,  (1854)  15  C.  B.  161,  162;  23  L.  J.  C.  P.  204;  100  B,.  E.  280. 

(&)  Evelyn  v.  Haynes,  (1782)  per  Ld.  Mansfield,  cited  and  explained  by  Ld. 
Ellenborough  in  Outram  v.  Morewood,  (1803)  3  East,  365 ;  7  E.  E.  473. 

(l)  Howlett  V.  Tarte,  (1861)  10  C.  B.  (N.S.)  813;  31  L.  J.  C.  P.  146;  128  E.  E. 
948.  See,  also,  for  another  illustration.  Hall  v.  Levy,  (1875)  L.  E.  10  C.  P.  154; 
44  L.  J.  C.  P.  89. 

(m)  (1861)  10  C.  B.  (N.S.)  813. 

(n)  Parwell,  L.J.,  delivering  the  judgment  of  the  Court  of  Appeal  in  Humphries 
V.  Humphries,  [1910]  2  K.  B.  531;  79  L.  J.  K.  B.  919. 

(o)  Humphries  v.  Humphries,  supra.  See,  also,  Cooke  v.  Rickman,  [1911] 
2  K.  B.  1125 ;  81  L.  J.  K.  B.  38. 
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for  a  trespass  committed  on  the  same  close ;  for,  as  the  defendant,  to 
support  such  a  statement  of  defence  need  not  have  proved  his  title 
to  the  Vfhole  close,  but  might  have  rested  satisfied  with  showing  that 
the  part  on  which  the  trespass  was  committed  belonged  to  him,  the 
only  effect  of  the  record  in  a  subsequent  action  between  the  same 
parties,  or  those  claiming  under  them,  would  be  to  prove  that  some 
part  of  the  close  was  the  defendant's  property;  and  this  would  not 
bar  the  plaintiff's  right,  unless  it  could  be  further  shown,  that  the 
trespasses  in  the  two  actions  were  committed  on  the  same  part  (p). 
In  R.  V.  Fairie  (q),  where  the  defendant  was  indicted  for  causing  a 
nuisance  by  keeping  up  furnaces  for  making  animal  charcoal,  his 
former  conviction  by  justices  for  an  offence  against  the  Smoke  Con- 
sumption Act  of  1853  (r),  committed  at  the  same  place  and  in  the 
course  of  the  same  trade,  was  tendered  in  evidence.  The  court,  how- 
ever, held,  that  this  document  could  not  be  received,  as  the  statutable 
offence  was  not,  of  necessity,  the  doing  any  act,  which  would  con- 
stitute an  indictable  nuisance  at  common  law. 

§  1699.  It  matters  not  in  regard  to  the  conclusive  effect  of  a 
judgment,  whether  the  plaintiff  in  the  second  action  was  the  plaintiff 
or  defendant  in  the  first,  provided  the  point  in  dispute  be  the  same 
in  both  suits.  Therefore,  if  an  action  be  brought  for  goods  sold  and 
delivered  with  a  warranty,  or  for  work  and  labour  done,  or  for  goods 
supplied,  under  a  contract,  and  the  defendant  elect  to  show,  as  he 
may  do,  how  much  less  the  subject-matt«r  of  the  action  was  worth, 
by  reason  of  the  breach  of  the  warranty  or  contract;  he  will  be  con- 
sidered as  having  satisfaction  for  the  breach,  to  the  extent  that  he 
obtained,  or  was,  after  such  election,  capable  of  obtaining,  an  abate- 
ment of  price  on  that  account;  and  to  that  extent,  but  no  further, 
he  will  be  precluded  from  recovering  in  another  action  (s).  So,  a  ver- 
dict negativing  any  right  which  a  defendant  sets  up  in  his  defence, 
will  estop  him  from  asserting  that  right  as  plaintiff  in  a  subsequent 
action  against  his  former  opponent.  For  instance,  if  to  an  action  for 
a  breach  of  contract,  the  defendant  relies  on  a  set-off  or  counterclaim, 
and  the  issue  thereon  is  found  against  him,  he  cannot  afterwards  sue 
the  plaintiff  for  the  demand  specified  in  that  statement  of  defence  (t). 

§  1700.  In  applying  this  rule  to  cross-actions,  care  must  be  taken 
to  distinguish  between  cases,  where  the  points  in  issue  are  identical, 

(p)  Smith  V.  Royston,  (1841)  8  M.  &  W.  386—388;  10  L.  J.  Ex.  437,  per  Alder- 
son,  B.  See  Whittaker  v.  Jackson,  (186"4)  33  L.  J.  Ex.  181 ;  2  H.  &  C.  936 ;  133 
E.  E.  862. 

iq)  (1857)  8  E.  &  B.  486;  112  E.  E.  659. 

(t)  16  &  17  V.  c.  128,  B.  1. 

is)  Mondel  v.  Steel,  (1841)  8  M.  &  W.  858,  871,  872;  10  L.  J.  Ex.  426 ;  58  E.  E. 
890.    See  Thornton  v.  Place,  (1832)  1  M.  &  Eob.  218;  42  E.  E.  781. 

(t)  Eastmure  v.  Laws,  (1839)  5  Bing.  N.  C.  444;  8  L.  J.  C.  P.  236;  50  E.  E.  745. 
See  Stanton  v.  Styles,  (1850)  1  L.  M.  &  P.  575;  19  L.  J.  Ex.  336. 
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and  those,  where  both  suits  merely  relate  to  the  same  transaction 
or  property.  In  the  latter  case  the  recovery  of  a  verdict  by  the 
plaintiff  in  one  action  will  not  estop  the  defendant  from  bringing 
a  subsequent  action  against  him.  Thus,  where  the  purchaser  of  a 
kitchen  range,  on  being  sued  for  the  stipulated  price,  paid  £40  into 
court,  which  was  accepted  in  satisfaction  of  the  cause  of  action;  it 
was  held  that  he  was  not  estopped  thereby  from  suing  the  maker 
ior  negligence  in  the  construction  of  the  range  (u).  True,  the  pur- 
chaser might,  if  he  had  thought  fit,  have  relied  upon  the  bad 
workmanship  of  the  article  bought  as  a  defence  to  the  former  action; 
but  he  was  not  bound  to  take  that  course,  and  having  omitted  to  do 
so,  he  had  a  perfect  right  to  maintain  a  separate  action  for  the 
damage,  which  he  had  sustained  on  that  account  (v). 

§  1701.  A  convenient  and  safe  test  for  ascertaining  whether  or 
not  the  judgment  in  on©  action  should  be  a  bar  to  another,  is  to 
consider  whether  the  same  evidence  would  or  would  not  sustain 
both  (x) ;  but  if  the  statements  of  claim  be  framed  in  such  a  manner, 
that  the  causes  of  action  may  be  identical  in  the  two  suits,  the 
party  bringing  the  second  action  must  show  that  they  are  not  the 
same,  for  he  has  no  right  to  leave  the  question  of  identity  to  be 
determined,  on  a  nice  investigation  of  the  facts  and  pleadings  {ij). 
In  one  case,  indeed,  where  the  plaintiff  had  in  a  former  action 
declared  upon  a  promissory  note,  and  for  goods  sold,  but,  upon 
executing  the  writ  of  inquiry  after  judgment  by  default,  he  had  not 
been  prepared  with  evidence  on  the  count  for  goods  sold,  and  had 
therefoi'e  taken  his  damages  for  the  amount  only  of  the  note;  he 
was  permitted,  in  a  second  action  for  tlie  goods  sold,  to  prove  this 
fact  by  parol,  and  the  first  judgment  was  held  to  be  no  bar  to  the 
second  suit  {z).  In  another  case,  too,  a  plaintiff  declared  in  debt  for 
use  and  occupation  of  a  farm,  with  the  usual  money  counts,  and  in 
his  particulars  of  demand  he  claimed  a  certain  sum  for  the  value  of 
stone  taken  from  a  quarry  on  the  farm.  At  the  trial  he  confined 
his  evidence  to  the  count  for  use  and  occupation,  and  obtained  a 
general  verdict.  Before  this  action  was  tried,  the  plaintiff  brought 
another  against  the  same  defendant  for  quarrying  and  taking  away 
stone;  and  the  court  held,   on  the  trial  of  the   action  on  the  case, 

\u)  Rigge  v.  Burbidge,  (1846)  15  M.  &  W.  598;  15  L.  J.  Ex.  309. 

(v)  Davis  V.  Hedges,  (1871)  L.  E.  6  Q.  B.  687;  40  L.  J.  Q.  B.  276. 

(x)  Hitchin  v.  Campbell,  (1772)  2  W.  Bl.  831 ;  MaHin  v.  Kennedy,  (1800)  2  B. 
&  P.  71;  Wadsworth  v.  Bentley,  (1854)  23  L.  J.  Q.  B.  3?  98  E.  E.  472;  Hunter  v. 
Stewart,  (1861)  81  L.  J.  Ch.  350;  i  De  G.  F.  &  J.  178;  135  E.  E.  72;  Dolphin,  v. 
Aylward,  (1864)  15  Ir.  Ch.  E.  583. 

iy)  Ld.  Bagot  v.  Williams,  (1824)  3  B.  &  C.  239;  27  E.  E.  840;  Seddon  v.  Tutop, 
(1796)  6  T.  E.  609 ;  8  E.  E.  274. 

(z)  Seddon  v.  Tutop,  supra;  recognised  by  Bayley,  J.,  in  Ld.  Bagot  v.  Williams, 
supra;  and  by  Best,  C.J.,  in  Tkorpi  v.  Cooper,  (1828)  5  Bing.  129.  See  Preston  v. 
Peeke,  (1858)  27  L.  J.  Q.  B.  424;  E.  B.  &  E.  336;  113  E.  E.  663;  cited/  ante,  §  85. 
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that  the  tort  was  not  waived  by  the  plaintiff's  abandonment  of  his 
claim  for  the  value  of  the  stone  as  stated  in  the  particulars,  and 
that,  consequently,  the  second  action  was  maintainable  notwithstand- 
ing the  former  recovery  (a). 

§  1702.  On  the  other  hand,  it  has  been  laid  down  as  a  general 
rule,  which  is  recognised  alike  in  all  courts,  that  "  where  a  given 
matter  becomes  the  subject  of  litigation  in,  and  of  adjudication  by, 
a  court  of  competent  jurisdiction,  the  court  requires  the  parties  to 
that  litigation  to  bring  forward  their  whole  case,  and  will  hot,  except 
under  special  circumstances,  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  matter,  which  might  have 
been  brought  forward  as  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward,  only  because  they  have,  from  negligence, 
inadvertence,  or  even  accident,  omitted  part  of  their  case  (b).  The 
plea  of  res  judicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  court  was  actually  required  by  the  parties  to 
form  an  opinion  and  pronounce  a  judgment,  but  to  every  point 
which  properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought  forward 
at  the  time  "  (c). 

§  1703.  Many  cases  in  Chancery  might  be  cited  in  illustration 
of  the  above  rule  (d),  but  it  will  suffice  to  refer  to  a  few  common- 
law  decisions  connected  with  this  subject.  Thus,  it  has  been 
determined,  that  if  a  plaintiff  obtains  an  interlocutory  judgment  for 
his  whole  claim,  but  afterwards,  to  avoid  delay,  attends  before  the 
officer  of  the  Court  to  have  his  damages  assessed  on  one  item  only, 
and  enters  a  noUe  prosequi  as  to  the  others,  this  will  bar  any  future 
action  for  the  last- mentioned  items;  a  nolle  prosequi  as  to  part, 
entered  up  after  judgment  for  the  whole,  being  equivalent  to  a 
retraxit  (e).  A  fortiori,  if  a  plaintiff,  having  declared  on  several 
causes  of  action,  fails  to  establish  some  of  them  at  the  trial  for 
want  of  evidence,  he  cannot  bring  a  second  action  to  recover  damages 
for  these  last,  unless  he  either  at  the  trial  obtain  an  order  from  the 
judge  under  Ord.  XXXVI.,  r.  1,  in.  the  nature  of  a  nonsuit,  or  can 

(o)  Hadley  v.  Green,  (1832)  2  Tyr.  390;  1  L.  J.  Ex.  137;  37  E.  E.  743.  See 
Bridge  v.  Gray,  (1833)  14  Pick.  55;  Webster  v.  Lee,  (1809)  6  Mass..  334;  Phillips  v. 
Berrick,  (1819)  16  Johns.  136. 

(b)  See  Shoe  Machirmy  Co.  v.  Cutlan,  [1896]  1  Ch.  667,  672;  65  L.  J.  Ch.  314. 

(c)  Henderson  v.  Henderson,  (1843)  3  Hare,  115;  64  E.  E.  213;  per  Wigram, 
V.-C.  See,  also,  Srimut  Rajah  v.  Katama  Natchiar,  (1866)  11  Moore  Ind.  App.  50 ; 
and  Serrao  v.  Noel,  (1885)  15  Q.  B.  D.  549. 

(d.)  Farquharson  v.  Seton,  (1828)  5  Euss.  45 ;  Partridge  v.  Usborne,  (1828)  id. 
195;  Chamley  v.  Ld.  Dunsany,  (1807)  2  Sch.  &  Lef.  718;  Breadalbane  {Marquis)  v. 
Chandos  (Marquis),  (1837)  2  Myl.  &  Cr.  732,  733;  7  L.  J.  Ch.  28;  46  E.  E.  172. 

(e)  Bowden  v.  Home,  (1881)  7  Bing.  716;  9  L.  J.  (O.S.)  C.  P.  229. 
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induce  the  court  to  set  aside  the  verdict  he  has  obtained  (/)  on  the 
ground  of  mistake,  surprise,  or  accident.  So,  if  he  sues  for  part  only 
of  an  indivisible  claim,  as  if  one  serves  another  for  a  year  under  the 
same  hiring,  and  then  brings  an  action  for  a  month's  wages,  it  is  a 
bar  to  the  whole  (g).  Upon  the  same  principle,  if  a  plaintiff,  knowing 
that  he  has  an  unliquidated  claim  against  a  defendant  for  a  large 
amount,  chooses  to  sue  him  for  a  less  sum  than  is  due ;  or  if,  having 
a  demand  for  £60,  in  three  sums  of  £20,  he  consents  at  Nisi  Prius 
to  take  a  verdict  for  £40,  he  cannot  afterwards  bring  a  second  action 
for  the  residue  Qi).  So,  if  all  matters  in  difiference  between  two 
parties  are  referred,  and  one  of  them  declines  to  bring  before  the 
arbitrator  some  claim  which  is  included  within  the  scope  of  the 
reference,  he  cannot  make  this  claim  the  subject  of  a  fresh  action  (i). 
In  an  action  for  damages  from  injury  resulting  from  a  tort,  the 
plaintiff  may  and  should  recover  in  respect  of  all  damage  arising  from 
the  cause  of  action  sued  on,  whether  present  or  prospective,  and 
having  recovered  damages  in  one  action  he  cannot  recover  in  another 
for  damages  which  have  subsequently  accrued  from  that  cause  of 
action  (fe) ;  when,  however,  the  damage  itself  constitutes  the  cause 
of  action  (as  in  the  case  of  subsidence  of  a  neighbour's  land  caused 
by  excavation  by  defendant  on  his  own  land)  and  not  the  original 
act  of  the  defendant  per  se,  a  fresh  action  may  be  brought  in  respect 
of  subsequent  damage  as  an  injury  arises  (I). 

§  1704.  The  County  Court  Act,  1888  (w),  contains  an  important 
clause  relative  to  this  subject;  for  it  enacts,  in  section  81,  "it  shall 
not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  more  actions  in  any  of  the  Courts  (n),  but 
any  plaintiff,  having  cause  of  action  for  more  than  one  hundred 
pounds  (o)  for  which  a  plaint  might  be  entered,  if  not  for  more  than 
one  hundred  pounds,  may  abandon  the  excess,  and  thereupon  the 
plaintiff  shall  on  proving  his  case,  recover  to  an  amount  not  exceeding 
one  hundred  pounds;  and  the  judgment  of  the  court  upon  such  plaint 

(/)   Stafford  v.  Clarke,  (1824)  2  Bing.  382. 

(g)  Miller  v.  Covert,  (1828)  1  Wend.  487. 

(h)  Ld.  Bagot  v.  Williams,  supra. 

(i)  Smith  V.  Johnson,  (1812)  15  East,  213;  13  E.  R.  449;  Dunn  v.  Murray, 
(1829)  6  B.  &  C.  780,  788;  7  L.  J.  (O.S.)  K.  B.  320;  33  E.  E.  327.  See  Ravee  v. 
Farmer,  (1791)  4  T.  E.  146;  2  E.  E.  347. 

(k)  Fetter  v.  Beale,  (1699)  1  Salk.  11;  Darley  Main  Colliery  Co.  v.  Mitchell, 
(1886)  11  A.  C.  127 ;  55  L.  J.  Q.  B.  529. 

(I)    Darley  Main  Colliery  Co.  v.  Mitchell,  supra. 

(m)  51  &  52  V.  c.  43.  The  Act  of  14  &  15  V.  c.  67,  which  regulates  the  practice 
in  Irish  Civil  Bill  courts,  contains  similar  provisions  in  o.  36. 

(«)  "  These  words  do  not,  in  terms,  prohibit  the  splitting  a  demand,  for  the 
purpose  of  bringing  one  suit  in  the  County  Court,  and  another  in  the  Superior  Court  " ; 
per  Maule,  J.,  in  Vines  v.  Arnold,  (1849)  8  C.  B.  638;  19  L.  J.  C.  P.  98;  79  E.  E.  653. 

(o)  "  One  hundred  "  was  substituted  for  "  fifty  "  by  the  County  Court  Act,  1903 
(3  Ed.  7,  c.  42). 

1160 


J0DGMT.,    WHEN   NOT  CONCLUSIVE   OX   SECOND   INDICTMT.       [§§  1704,  1705. 

shall  be  in  full  discharge  of  all  demands  in  respect  of  such  cause  of 
action,  and  entry  of  the  judgment  shall  be  made  accordingly."  The 
term  "cause  of  action,"  here  employed,  is  one  of  indefinite  import; 
but  the  courts  have  fixed  its  meaning  to  a  certain  extent,  by  holding, 
first,  that  it  is  not  limited  to  a  cause  of  action  on  one  separate  entire 
contract,  but  that  it  extends  to  tradesmen's  bills,  where  the  deahng 
is  intended  to  be  continuous,  and  where  the  items  are  so  far  connected 
with  each  other,  that  if  they  be  not  paid,  they  form  one  entire 
demand  (p);  and  next,  that  it  did  not  preclude  the  plaintiff  from 
bringing  distinct  plaints,  whenever  the  claims  were  of  such  a  nature 
as  would  have  justified  the  introduction  of  two  or  more  counts  in  the 
declaration,  if  the  action  had  been  brought  in  the  Superior  Court  (5). 
In  conformity  with  this  last  rule,  a  landlord  has  been  allowed  to  sue  his 
tenant  in  one  plaint  for  rent,  and  in  another  for  double  value,  in 
consequence  of  the  premises  being  held  over  after  the  expiration  of  a 
notice  to  quit  (r).  So,  the  holder  of  a  promissory  note,  whereby  the 
maker  has  specially  undertaken  to  pay  a  particular  rate  of  interest, 
may,  as  it  seems,  first  sue  for  the  interest,  and  afterwards  recover 
the  principal  in  a  second  action  (.s). 

§  1705.  The  rule  requiring  an  identity  in  the  points  at  issue,  but 
allowing  a  diversity  in  the  forms  of  proceeding,  has  hitherto  been 
illustrated  by  referring  to  cases,  where  a  judgment  recovered  in  one 
action  has,  or  has  not,  been  regarded  as  a  bar  to  a  second  action. 
The  same  doctrine,  however,  will  be  found  to  prevail  in  criminal 
prosecutions;  and  therefore,  although,  in  order  to  warrant" a  prisoner 
in  pleading  autrefois  acquit,  or  autrefois  convict,  the  form  of  the 
two  indictments,  or  even  the  nature  of  the  charges  need  not  be 
identical,  yet,  unless  the  first  indictment  were  one,  upon  which  the 
prisoner  might  have  been  convicted  by  proof  of  the  facts  necessary 
to  support  the  second  indictment,  an  acquittal  or  conviction  on  the 
first  trial  will  be  no  bar  to  the  second  (t).  Thus,  if  a  prisoner,  indicted 
for  burglariously  breaking  and  entering  a  house,  and  stealing  therein 
certain  goods  of  A.,  be  acquitted,  he  cannot  plead  this  acquittal 
in  bar  of  a  subsequent  indictment  for  burglariously  breaking  and 
entering  the  same  house,  and  stealing  other  goods  of  B.  (u).  Neither 
will  his  acquittal  on  a  charge  of  burglary  and  stealing  avail  him  on  an 
indictment  for  burglary  with   intent  to  steal   (u).      So,   if   a  prisoner 

(p)  In  re  Aykroyd,  (1847)  1  Ex.  479;  17  L.  J.  Ex.  157;  74  R.  E.  729. 

(g)  Wickham  v.  Lee,  (1848)  12  Q.  B.  526;  18  L.  J.  Q.  B.  21;  76  E.  E.  334. 

(r)  Id.  521. 

(s)  Morgan  v  Rowlmids,  (1872)  L.  E.  7  Q.  B.  493;  41  L.  J.  Q.  B.  187. 

(t)  R.  V.  Oilmore,  (1882)  15  Cox  C.  C.  85. 

(u)  Per  Buller,  J.,  delivering  the  opinion  of  all  the  judges  in  B.  v.  Vandercomh, 
(1796)  2  Lea.  718,  719,  and  overruling  Turner's  Case,  (1664)  Kel.  30,  and  Jones  <f 
Beaver's  Case,  (1665)  Kel.  52. 

{v)  R.  V.  Vandercomb,  supra. 
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be  indicted  under  section  12  of  the  Act  of  24  &  25  V.  c.  99,  for  un- 
lawfully uttering  counterfeit  coin  after  a  previous  conviction  for  a  like 
offence,  and  be  acquitted  of  that  felony,  such  acquittal  cannot  be 
pleaded  in  bar  if  he  be  afterwards  indicted  for  the  simple  mis- 
demeanour of  uttering  counterfeit  coin  (a;). 

§  1706.  So,  upon  an  indictment  for  the  statutable  felony  of  ad- 
ministering poison  with  intent  to  murder,  a  previous  acquittal  on  an 
indictment  for  murder,  founded  on  the  same  facts,  cannot  be  pleaded 
in  bar  {y).  An  acquittal  upon  a  charge  of  murder  is  no  bar  to  a 
subsequent  charge  of  arson  on  the  same  facts  (z),  nor  is  an  acquittal 
for  sodomy  a  bar  to  a  subsequent  charge  of  committing  an  act  of 
gross  indecency  (a).  Neither  will  an  acquittal  upon  an  indictment 
for  wounding  with  intent  to  kill,  protect  the  accused  from  being 
subsequently  indicted  for  murder  upon  the  death  of  the  person 
assaulted  (b).  So,  if  a  prisoner  be  charged  with  rape  and  acquitted, 
he  may  still,  should  the  facts  warrant  such  a  course,  be  indicted 
either  for  an  assault  with  intent  to  commit  that  crime  (c),  or  for  a 
common  assault  {d).  So,  where  two  or  more  persons  have  committed 
successive  rapes  upon  the  same  woman,  though  one  of  them  be 
acquitted  when  charged  a«  a  principal  in  the  first  degree,  he  may 
still  be  indicted  for  being  present  aiding  and  abetting  the  others 
to  commit  the  crime  (e).  So,  if  a  bankrupt  be  indicted  for  omitting 
certain  goods  out  of  his  schedule,  his  acquittal  or  conviction  will  be  no 
bar  to  a  second  prosecution  against  him  for  omitting  other  goods, 
though  as  such  a  course  of  proceeding  savours  of  oppression,  it  would 
under  ordinary  circumstances  be  discountenanced  by  the  judge  (/). 
In  all  these  cases,  and  in  many  others  of  a  similar  nature,  the  prisoner 
could  not  by  possibility  have  been  legally  convicted  on  the  first  in- 
dictment of  the  offence  charged  in  the  second;  and  therefore  the 
ancient  maxim  of  the  common  law,  that  no  man  shall  be  twice 
brought  into  jeopardy  for  the  same  crime  (g),  is  in  no  respect  contra- 
vened by  the  second  trial.  It  is  immaterial  whether  the  first  acquittal 
were  upon  summary  proceedings  or  indictment  (h). 

(X)  R.  V.  Thomas,  (1875)  13  Cox  C.  C.  62. 

{y)  R.  V.   Gonnell,   (1853)  6  Cox  C.  C.  178. 

(z)  R.  V.  Sernd,  (1888)  107  C.  C.  C.  Sess.  Pap.  418. 

(a)  R.  V.  Barrov,  [1914]  2  K.  B.  570;  83  L  J.  K.  B.  786. 

(b)  R.  V.  de  Salvi,  (1857)  C.  C.  C.  Sess.  Pap.  vol.  46,  p.  884,  referred  to  in  it. 
V.  Morris,  (1867)  L.  E.  1  C.  C.  E.  93;  36  L.  J.  M.  C.  85. 

(c)  R.  V  Gisson,  (1847)  2  Car.  &  K.  781.  But  not  for  an  attempt  to  commit  the 
crime,  for  he  might  have  been  convicted  of  that  upon  the  previous  indictment;  14  &  15 
V.  c.  100,  s.  9. 

(d)  R.  V.  Dungey,  (1864)  4  P.  &  P.  99. 

(e)  See  R.  v.  Parry,  (1837)  7  C.  &  P.  836. 

(/)    R.  V.  Champneys,  (1837)  2  M.  &  Bob.  26. 
(g)  See  R.  v.  Murphy,  (1859)  28  L.  J.  C.  P.  53. 

(h)  Wemyss  v.  Hopkins,  (1875)  L.  R.  10  Q.  B.  378;  44  L.  J.  M.  C.  101;  R.  v. 
Miles,  (1890)  24  Q.  B.  D.  423;  69  L.  J.  M.  C.  56. 

1162 


JUDGMENT,   WHEN  CONCLUSIVE  ON  SECOND  INDICTMENT.       ,[  §  §    1707,    1708. 

§  1707.  On  the  other  hand,  an  acquittal  on  an  indictment  charg- 
ing the  prisoner  as  a  principal  felon,  will  now  (i)  be  a  bar  to  an 
indictment  against  him  as  an  accessory  before  the  fact,  because, 
under  an  Act  passed  in  1861  (fc),  "whosoever  shall  become  an  acces- 
sory before  the  fact  to  any  felony,  whether  the  same  be  a  felony  at 
common  law,  or  by  virtue  of  any  Act  passed  or  to  be  passed,  may- 
be indicted,  tried,  convicted,  and  punished  in  all  respects  as  if  he 
were  a  principal  felon."  Again,  no  person  tried  for  any  misdemeanour 
is  liable,  unless  the  jury  have  been  discharged  from  giving  a  verdict, 
to  be  afterwards  prosecuted  for  felony  on  the  same  facts  (I).  No 
person  tried  for  obtaining  by  any  false  pretence  any  chattel,  money, 
or  valuable  security,  is  liable  to  be  afterwards  prosecuted  for  larceny 
upon  the  same  facts,  nor  is  a  person  tried  for  stealing  any  chattel, 
money  or  valuable  security  liable  to  be  afterwards  prosecuted  for 
obtaining  by  false  pretences  upon  the  same  facts  (m).  So,  also, 
no  person  tried  for  embezzlement,  or  fraudulent  application  or  dis- 
position, as  a  clerk  or  servant,  or  as  a  person  employed  in  either  of 
those  capacities,  or  as  a  person  employed  in  the  public  service,  or  in 
the  police,  can  be  afterwards  indicted  for  larceny  upon  the  same 
facts,  and  no  person  tried  for  larceny  is  liable  to  a  second  prosecution 
for  embezzlement,  or  for  fraudulent  application  or  disposition  (n). 

§  1708.  So,  if  a  prisoner  be  indicted  for  a  compound  crime,  and 
be  wholly  acquitted,  he  cannot  be  afterwards  charged  with  any 
offence  included  in  such  crime  (o) ;  provided  that  in  such  case  the 
prisoner,  though  acquitted  of  the  more  serious  charge,  might  still,  on 
the  first  indictment,  have  been  found  guilty  of  the  lighter  offence. 
For  instance,  if  one  has  been  acquitted  on  an  indictment  for  murder, 
he  is  protected  against  a  second  prosecution  for  manslaughter  (p) ; 
and,  indeed,  if  a  party  be  charged  with  any  felony  or  misdemeanour, 
and  be  wholly  acquitted,  he  cannot  be  subsequently  indicted  for  an 
attempt  to  commit  the  same  crime,   since,   on  the  first  indictment, 

(i)   The  law  was  formerly  otherwise.     See  R.  v.  Plant,  (1836)  7  C.  &  P.  575. 

(k)  24  &  25  V.  u.  94,  s.  1. 

(I)  14  &  15  V.  c.  100,  s.  12,  enacts,  that  "  If  upon  the  trial  of  any  person  for 
any  misdemeanour,  it  shall  appear  that  the  f^cts  given  in  evidence  amount  in  law 
to  a  felony,  such  person  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
misdemeanour;  and  no  person  tried  for  such  misdemeanour  shall  be  liable  to  be  after- 
wards prosecuted  for  felony  on  the  same  facts,  unless  the  court  before  which  such  trial 
may  be  had  shall  think  fit,  in  its  discretion,  to  discharge  the  jury  from  giving  any  ver- 
dict upon  such  trial,  and  to  direct  such  person  to  be  indicted  for  felony,  in  which  case 
such  person  may  be  dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his  trial 
for  such  misdemeanour." 

(m)  See  the  Larceny  Act,  1916  (6  &  7  G.  6,  c.  50),  s.  44,  sub-s.  (3)  and  (4);  and 
R.  V.  Barron,  (No.  2),  [1914]  2  K.  B.  570;  83  L.  J.  K.  B.  786.  For  the  law  before 
the  pa.ssing  of  this  Act  see  24  &  25  V.  c.  96,  a.  88. 

(n)  6  &  7  G.  5,  0.  50,  ss.  17  and  44  (2). 

(o)  R.  V.  Barron,  supra. 

(p)  2  Hale,  246. 
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the  jury  may  now  acquit  of  the  felony  or  misdemeanour  charged, 
and  find  a  verdict  of  guilty  of  the  attempt, .  if  the  evidence  shall 
warrant  such  finding  (5).  Again,  an  acquittal  on  a  charge  of  adminis- 
tering poison,  so  as  to  endanger  life,  or  to  inflict  grievous  bodily 
barm,  is  a  bar  to  an  indictment  for  administering  poison  with  intent 
to  injure,  aggrieve,  or  annoy  any  one  (?■).  So,  if  a  person.be  indicted 
for  robbery,  for  stealing  in  a  dwelling-house,  for  burglary  in  break- 
ing into  a  house  and  stealing  goods,  for  larceny  as  a  servant  (s),  or  for 
stealing  from  the  person,  and  be  generally  acquitted,  the  acquittal 
will  be  a  bar  to  any  future  indictment  for  the  simple  larceny  (i) ;  and 
if  a  man  be  tried  for  robbery,  he  will  also  be  protected  from  any 
second  prosecution  for  assaulting  with  intent  to  rob  (u). 

§  1709.  It  seems,  too,  that  the  converse  of  this  rule  holds  good ; 
and,  therefore,  if  a  prisoner  be  acquitted  or  convicted  of  manslaughter, 
or  of  simple  larceny,  he  cannot  in  the  first  event  be  afterwards 
indicted  for  the  murder  of  the  same  person  (v),  or  in  the  second 
event,  be  indicted  for  compound  larceny  with  respect  to  the  same 
property  (x).  Whether  a  person  accused  of  a  lesser  -offence  is 
acquitted  or  convicted,  he  may  not  be  afterwards  charged  with  a  more 
aggravated  offence  upon  the  same  facts  (y),  but  where  a  person  has 
been  acquitted -or  convicted  of  assault,  he  may  be  charged  subsequently 
-^rith  murder  or  manslaughter  should  the  party  assaulted  die,  as  the 
death  affords  a  fresh  fact  for  the  accused  to  answer  (a).  If  a  bill  be 
preferred  for  one  offence,  and  the  evidence  prove  a  greater,  the  judge 
should  not  direct  the  jury  to  acquit,  but  should  discharge  the  jury 
of  that  indictment,  and  order  a  fresh  one  to  be  preferred  (at).  An 
acquittal  by  a  competent  jurisdiction  abroad  is  a  bar  to  an  indict- 
ment for  the  same  offence  before  any  other  tribunal  (b).  In  such  a 
case  the  defendant  should  produce  an  exemplification  of  the  record 
of  his  acquittal  under  the  public  seal  of  that  state  or  kingdom  where 
he  has  been  tried  and  acquitted  (c). 

(g)  14  &  15  V.  c.  100,  d.  9,  cited  ante,  §  269.  See,  also,  14  &  15  V.  c.  19,  s.  5; 
also  R.  V.  Miller,  (1879)  14  Cox  C.  C.  356. 

(r)  24  &  25  V.  c.  100,  s.  25. 

(s)  R.  V.  Jennings,  (1858)  7  Cox    C.  C.  397. 

(t)  See  R.  V.  Gompton,  (1828)  8  C.  &  P.  418. 

(m)  6  &  7  G.  5  0.   50,  3.  44   (1).     See  R.  v.   Mitchell,   (1852)  2  Den.  468. 

(d)  2  Hale,  246;  HoltcrofVs  Case,  (1578)  4  Eep.  46  b ;  Poster  326.  See  R.  v. 
Tancock,  (1876)  13  Cox  C.  C.  217. 

(x)  R.  V.  Berigan,  (1841)  Ir.  Cir.  E.  177. 

iy)  R.  V.  Elrington,  (1861)  1  B.  &  S.  688;  31  L.  J.  M.  C.  14;  124  E.  E.  718; 
B.  V.  Miles,  (1890)  24  Q.  B.  D.  423;  59  L.  J.  M.  C.  56. 

(z)  B.  V.  Morris,  (1867)  L.  E.  1  C.  C.  E.  90;  B.  v.  Salvi,  (1857)  10  Cox  C.  C. 
481;  R.  V.  Tonks,  (1916)  1  K.  B.  443;  85  L.  J.  K.  B.  396. 

(a)  See  Post.  C.  L.  327,  328. 

(fc)  B.  V.  Roche,  (1775)  1  Leach.  134;  B.  v.  Hutchinson,  (1678)  3  Keb.  785. 

(c)  Beak  v.  Tyrrwhit,  (1688)  3  Mod.  194;  B.  v.  Boche,  supra. 
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§  1710.  The  doctrine  just  explained  has,  on  several  occasions, 
been  recognised  and  adopted  by  the  Legislature.  Thus  a  summary 
conviction  in  respect  of  any  ofience  punishable  in  that  mode  under 
either  of  the  Acts  of  1861,  relating  to  larcenies,  or  to  malicious 
injuries  to  property  (d),  or  under  the  Seamen's  Clothing  Act,  1869  (e), 
is,  in  itself,  a  bar  to  any  other  proceeding  for  the  same  cause.  So, 
where  any  person,  who  has  been  charged  before  justices  with  a 
common  assault,  or  with  an  aggravated  assault  on  a  woman  or  child, 
has  either  obtained  a  certificate  of  dismissal,  or  been  summarily 
convicted,  he  is  released  "  from  all  further  or  other  proceedings, 
civil  or  criminal,  for  the  same  cause  "  (/).  The  word  "  cause  "  here 
used  is  sufficiently  ambiguous,  as  it  may  mean  either  "act"  or 
"  charge,"  and  its  l«gal  effect  will  materially  vary  according  to  which 
of  these  two  interpretations  shall  prevail.  Hitherto  the  matter  has 
not  -  been  reasoned  out  by  the  lawyers  in  a  very  satisfactory  way, 
but  a  divided  court  has  determined  thus  much,  that,  in  spite  of  the 
Act,  a  summary  conviction  for  assault  is  no  bar  to  an  indictment  for 
manslaughter,  when  "the  party  assaulted  has  subsequently  died  from 
the  effects  of  the  blows  (g).  On  the  other  hand,  it  has  been  held 
more  than  once,  that  a  man  who  has  been  either  acquitted  or  con- 
victed before  justices  of  an  assault,  could  not  afterwards  be  indicted 
for  felonious  wounding  in  the  same  transaction  (h).  So,  also,  when 
a  person  has  been  convicted  of  a  common  assault  on  a  married 
woman  and  has  paid  the  penalty  imposed^  he  cannot  afterwards  be 
sued  by  the  husband  of  the  woman  for  the  loss  which  he,  as  such 
husband,  has  sustained  by  the  assault  on  his  wife  (i).  So,  if  a 
magistrate,  on  hearing  a  summons  against  a  cabman  for  furious 
driving,  were  to  award  compensation  to  the  party  aggrieved,  such 
party  would  be  barred  from  bringing  any  subsequent  action  in  respect 
of  any  injury  sustained  by  him,  either  against  the  cabman  or  his 
employer,  unless,  indeed,  he  had,  from  the  first,  refused  to  submit 
himself  to  the  magistrate's  jurisdiction  (fc).  A  conviction,  to  satisfy 
the  statute,  must  be  followed  by  fine  or  imprisonment,  and  be  proved 
by  the  record  or  an  examined  copy  (Z). 

(d)  24  &  25  V.  V.  96,  b.  109;  24  &  25  V.  c.  97,  s.  67. 

.(e)  32  &  33  V.  u.  57,  ».  6. 

(/)  24  &  25  V.  c.  100,  s.  45.    See  ante,  §  1616. 

(3)  R.  V.  Morris,  (1867)  L.  B.  1  G.  C.  E.  93;  36  L.  J.  M.  C.  84,  per  Martin,  B., 
and  Byles,  Keating,  and  Shee,  JJ.,  Kelly,  C.  B.,  diss. 

(h)  R.  V.  Walker,  (1843)  2  M.  &  Bob.  446;  R.  v.  Stanton,  (1851)  5  Cox  C.  C. 
324;  R.  V.  Ebrington,  supra.  See,  also,  Wemyss  v.  Hopkins,  (1875)  L.  E.  10  Q.  B. 
378;  44  L.  J.  M.  C.  101. 

(i)    Masper  d  Wife  v.  Brown,  (1875)  45  L.  J.  C.  P.  203;  1  C.  P.  D.  97. 

(fc)  Wright  v.  London  Omnibus  Co.,  (1877)  46  L.  J.  Q.  B.  429;  2  Q.  B.  D.  271; 
e  &  7  V.  c.  86,  s.  28. 

(l)  Hartley  v.  Hindmarsh  (1866)  L.  E.  1  C.  P.  553;  35  L.  J.  M.  C.  256. 
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§  1710a.  Various  statutory  provisions  also  exist  dealing  with  the 
eSect  of  prior  indictments;  thus  the  Piracy  Act,  1744  (m),  provides 
that  persons  tried  and  acquitted  or  convicted  for  piracy  shall  not  be 
liable  to  be  tried  again  "for  the  same  fact"  for  high  treason.  The 
Incitement  to  Mutiny  Act  (n)  contains  a  similar  proviso,  eo  do  the 
Unlawful  Oaths  Acts  (o),  and  the  Tiresson  Felony  Act  (p).  Th«  Crim- 
inal Law  Procedure  Act,  1851  (g),  .provides  that  a  person  tried  for 
misdemeanour  shall  not  be  entitled  to  acquittal,  because  the  evidence 
proves  a  felony,  and  shall  not  be  tried  again  on  the  same  facts  for  felony 
unless  the  court  so  directs.  The  same  Act,  while  permitting  conviction 
of  an  attempt  on  a  charge  for  the  full  offence,  forbids  a  second  trial  for 
the  attempt  (r).  By  the  Interpretation  Act,  1889  (s),  where  an  act  or 
omission  constitutes  an  oflEence  under  two  or  more  Acts,  or  under  an 
Act  and  at  common  law,  the  offender  shall,  unless  the  contrary  inten- 
tion appears,  be  liable  to  be  prosecuted  or  punished  under  either  or 
any  of  those  Acts,  or  at  common  law,  but  shall  not  be  liable  to  be 
punished  twice  for  the  same  offence. 

§  1711.  Having  thus  pointed  out  the  distinction  which  exists 
between  the  admissibility  and  effect  of  judgments  in  rem  and  of 
judgments  inter  partes,  it  will  be  expedient  to  refer  shortly  to  some 
rules  which  govern  equally  both  classes  of  instruments.  And  first, 
it  is  laid  down  as  an  unquestionable  rule  of  law,  that  neither  a  judg- 
ment in  rem,  nor  a  judgment  inter  partes,  is  evidence  of  any  matter 
which  may  or  may  not  have  been  controverted,  or  which  came  collater- 
ally in  question,  or  which  was  incidentally  cognisable,  or  which  can 
only  be  inferred  by  argument  from  the  judgment  (f).  For  instance,  on 
an  appeal  against  an  order  of  removal,  where  the  respondents  relied 
on  a  derivative  settlement  from  the  pauper's  father,  they  were  not 
allowed  to  put  in  a  previous  order  for  the  removal  of  the  pauper's 
brother  to  the  appellant  parish,  together  with  the  examinations  on 
which  it  was  founded,  though  these  examinations  clearly  pioved  that 
the  brother's  settlement  was  derived  from  the  father  (u).  The  order 
in  this  case  for  removing  the  brother  was  silent  as  to  the  ground  of 
removal,  and  the  court  held  that  the  examinations,  being  no  part  of 

(m)  18  G.  2.  c.  30. 

(n)  37  G.  3.  c.  70,  ».  3. 

(o)  37  G.  3,  c.  123,  b.  7 ;  and  52  G.  3,  c.  104,  s.  8. 

(p)  11  &  12  V.  u.  12,  8.  7. 

(q)  14  &  15  V.  c.  100,  s.  12. 

(r)  S.    9. 

is)  52  &  53  V.  c.  63. 

(t)  R.  V.  Duchess  of  Kingston,  (1776)  20  How.  St.  Tr.  538.  See  R.  v.  Hutchins, 
(1880)  6  Q.  B.  D.  300;  50  L.  J.  M.  C.  36. 

(u)  R.  V.  Sowe,  (1843)  4  Q.  B.  93;  12  L.  J.  M.  C.  38;  R.  v.  Knaptoft,  (1824) 
2  B.  &  C.  883;  explained  in  R.  v.  Hartington  Middle  Quarter,  (1855)  4  E  &  B 
795,  796;  24  L.  J.  M.  C.  98;  99  B.  E.  746. 
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the  record,  could  not  be  used  to  prove  the  particular  species  of  settle- 
ment on  which  it  rested  {v). 

§  1712.  So,  where  an  action  of  trover  was  brought  against  the 
administrator  of  a  woman  by  a  man  who  claimed  to  be  her  widower, 
and  the  defendant  relied  on  the  letters  of  administration,  insisting 
that  they  could  not  have  been  granted  to  him  but  upon  the  supposi- 
tion that  the  plaintiff  and  the  intestate  had  never  been  married, 
the  court  held  that,  inasmuch  as  that  question  had  never  been  put 
in  issue  and  decided  in  the  Ecclesiastical  Court,  they  were  not  at 
liberty  to  infer,  from  the  grant  of  administration,  that  the  parties 
were  unmarried  (a;).  So,  the  probate  of  a  will,  purporting  to  have 
been  made  by  a  married  woman  in  pursuance  of  a  power,  furnishes 
no  evidenca  whatever  that  the  power  has  been  duly  executed;  because 
the  Probate  Division  has  simply  to  determine  on  the  validity  of  the 
instrument  as  an  ordinary  will  of  an  ordinary  person,  and  in  case  no 
valid  objection  can  be  taken  to  it,  when  regarded  in  this  light,  it  is 
incumbent  on  the  court  to  grant  probate,  and  to  leave  the  question 
respecting  the  due  execution  of  the  power  to  be  decided  by  the 
Chancery  Division  (y).  So,  where  to  debt  on  bond  the  defendant, — 
before  usury  was  legalised  (z) — had  pleaded  a  usurious  agreement 
between  the  plaintiff  and  himself,  and  the  plaintiS  by  his  replication 
had  not  traversed  the  alleged  usurious  character  of  the  agreement,  but 
only  that  the  bond  had  been  given  pursuant  to  it.  and  the  defendant 
had  succeeded  in  that  action  upon  the  issue  thus  raised,  the  plaintiff 
was  not  estopped  in  a  subsequent  action  on  a  collateral  security  for 
the  same  debt,  from  disproving  the  alleged  usurious  character  of  the 
agreement,  inasmuch  as  the  usurious  character  of  such  agreement  had 
not  been  directly  in  issue  in  the  action  on  the  bond  (a). 

§  1713.  In  the  next  place,  no  doubt  can  be  entertained  that  where- 
ever  a  judgment  is  offered  in  evidence  against  a  stranger,  he  may  avoid 
its  effects,  by  furnishing  distinct  proof  that  it  was  obtained  by  jrmid 
or  collusion.  To  borrow  the  language  of  Lord  Chief  Justice  De  Grey, 
"  Fraud  is  an  extrinsic,  collateral  act,  which  vitiates  the  most  solemn 
proceedings  in  courts  of  justice.     Lord  Coke  says,  it  avoids  all  judicial 


(v)  i  Q.  B.  98.     See  ante,  §  809,  ad  fin. 

(x)  Blackham's  Case,  (1708)  1  Salk.  290,  291;  cited  and  explained  by  Lord 
Lyndhurst  in  Barrs  v.  Jackson,  (1845)  1  Phill.  588,  589;  14  L.  J.  Ch.  433;  65  E.  K. 
457. 

iy)  Barnes  v.  Vincent,  (1846)  5  Moore  P.  C.  201;  70  R.  K.  36;  Chatelain  v. 
Pontigny,  (1859)  1  Sw.  &  Tr.  411;  Parkinson  v.  Townsend,  (1875)  44  L.  J.  P.  & 
M.  32.  See  Ward  v.  Ward,  (1848)  11  Beav.  377;  Noble  v.  Phelps  d-  Willock,  (1871) 
L.  E.  2  P.  &  D.  276;  41  L.  J.  P.  &  M.  46. 

(z)  17  &  18  V.  c.  90. 

(a)  Carter  v.  James,  (1844)  13  M.  &  W.  137;  13  L.  J.  Ex.  373;  67  E.  E.  531. 
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acts,  feoclesiastical  or  tempoi'al  "  (6).  In  applying  this  rule  it  matters 
not  whether  the  judgment  impugned  has  been  pronounced  '  by  ah 
inferior  tribunal,  or  by  the  highest  court  of  judicature  in  the  realm, 
but  in  all  cases  alike  it  is  competent  for  every  court,  whether  superior 
or  inferior,  to  treat  as  a  nullity  any  judgment,  which  can  be  clearly 
shown  to  have  been  obtained  by  manifest  fraud  (c).  But  in  the  case 
of,  judgments  affecting  status  the  only  kind  of  fraud  which  can  be  set 
up  by  a  third  party  is  fraud  going  to  the.  root  of  the  jurisdiction  of  the 
court  in  which  the  judgment  was  obtained  (d).  Fabula,  non  judicium, 
hoc  est;  in  scend,  non  in  foro,  res  agitur  (e).  Whether  an  innocent 
party  would  be  allowed  to  prove  in  one  court,  that  a  judgment  against 
him  in  another  court  was  obtained  by  fraud,  is  a  question  not  equally 
clear,  as  it  would  be  in  his  power  to  apply  directly  to  the  court  which 
pronounced  the  judgment  to  vacate  it  (/) ;  but,  however  this  point  may 
be  ultimately  determined,  thus  much  is  evident,  that  a  guilty  party 
would  not  be  permitted  to  defeat  a  judgment,  by  showing  that,  in 
obtaining  it,  he  had  practised  an  imposition  on  the  court ;  for  it  would 
be  an  outrage  to  justice  and  common  sense,  if  a  person  could  thus 
avoid  the  consequences  of  his  own  fraudulent  conduct  (g). 

§  1714.  Again,  every  species  of  judgment  will  be  rendered  in- 
admissible ■  in  evidence,  by  showing  that  the  court  from  which  it 
emanated  had  no  jurisdiction  (h).  For  instance,  if,  before  the  11th 
of  January,  1858  (i),  an  executor  or  administrator  had  sued  on  a  pro- 
bate or  letters  of  administration  granted  by  a  diocesan,  the  defendant 
might   have    defeated   hie   title,    by   pleading   and   proving    that    the 

(b)  R.  V.  Duchess  of  Kingston,  (1766)  20  How  St.  Tr.  544;  Brownsword  v. 
Edwards,  (1751)  2  Ves.  Sen.  246;  Philipson  v.  Ld.  Egremont,  (1844)  6  Q.  B.  605; 
14  L.  J.  Q.  B,  25;  66  E.  E.  493;  Meddowcroft  v.  Huguenin,  (1844)  4  Moore  P.  C. 
386;  Perry  v.  Meddowcroft,  (1846)  10  Beav.  122;  Harrison  v.  Corp.  of  Southampton, 
(1853)  4  De  G.  M.  &  G.  187;  102  E.  E.  61;  Ochsenbein  v.  Papelier,  (1873)  L.  E. 
8  Ch.  695;  42  L.  J.  Ch.  861. 

(c)  Shedden  v.  Patrick,  (1854)  1  Macq.  H.  L.  535.     See  Eyre  v.  Smith,  (1877) 

2  C.  P.  D.  435. 

(d)  Bater  v.  Bater,  [1906]  P.  209 ;  75  L.  J.  P.  60. 

(e)  Per  Wedderburn ,  S.  G.,  in  R.  v.  Duchess  of  Kingston,  supra;  cited  by  Ld. 
Granworth  in  Shedden  v.  Patrick,  supra. 

(/)  Prudham  v.  Phillips,  (1738)  2  Ambl.  763;  B.  v.  Duchess  of  Kingston,  (1766) 
20  How.  St.  Tr.  544;  Shedden  v.  Patrick,  supra.  See  Ex.  p.  White  v.  Tommey, 
(1853)  4  H.  L.  G.  313 ;  94  E.  E.  125. 

(g)  Prudham  v.  Phillips,  (1738)  2  Ambl.  763.  See  Doe  v.  Roberts,  (1819)  2  B. 
&  Aid.  367 ;  20  E.  E.  477 ;  Bessey  v.  Windham,  (1844)  6  Q.  B.  166 ;  14  L.  J.  Q.  B.  7 ; 
66  E.  E.  336. 

(h)  R.  V.  Bp.  of  Chester,  (1748)  1  W.  Bl.  25,  per  Lee,  G.J.,  as  to  sentences  of 
visitors;  R.  v.  Washbrook,  (1825)  4  B.  &  C.  732,  as  to  awards  by  public  commis- 
sioners; Mann  v.  Owen,  (1829)  9  B.  &  C.  595;  7  L.  J.  (O.S.)  K.  B.  255,  as  to 
sentences  of  courts-martial.      See,  also,  Briscoe    v.   Stephens,   (1824)    2  Bing.  213; 

3  L.  J.  (O.S.)  G.  P.  257;  27  E.  E.  597;  Abp.  of  Dublin  v.  Ld.  Trimleston,  (1849) 
12  Ir.  Eq.  E.  251,  267,  268;  and  Linnell  S  Walker  v.  Gunn,  (1867)  L.  E.  1  A.  &  B. 
363. 

(t)  When  the  Probate  Acts  of  1857,  for  England  and  Ireland,  came  into  operation. 
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testator,  or  intestate,  had  bona  notabilia,  in  other  "dioceses  within'the 
same  province;  because,  under  the  old  law,  the  metropolitan,  and  not 
the  diocesan,  would,  in  such  a  case,  have  had  jurisdiction  to  grant 
probate  or  administration  (fc).  Again,  a  probate  or  letters  of  admin- 
istration may  still  be  defeated  by  proving  that  the  supposed  testator  or 
intestate  is  alive;  for,  in  this  event,  the  Probate  Division  can  have 
had  ncf  jurisdiction,  nor  its  sentence  any  effect  (I).  So,  if  a  prisoner 
was  tried  before  the  Quarter  Sessions,  on  a  day  to  which  the  court 
had  not  been  duly  adjourned  (tw-),  or  for  an  offence  which  the  justices 
or  recorders  are  by  statute  restrained  from  trying  (n),  his  acquittal 
or  conviction  would  be  no  bar  to  a  future  indictment  for  the  same 
offence,  because  the  former  proceedings,  being  coram  non  judice, 
would  be  a  mere  nullity. 

(fc)  Marriot  v.  Marriot,  (1726)  1  Str.  671;  Stokes  v.  Bate,  (1826)  5  B.  &  C.  491; 
4  L.  J.  (O.S.)  K.  B.  221.  See,  also,  Huthwaite  v.  Phaire,  (1840)  1  Man.  &  G.  159; 
9  L.  J.  C.  P.  259;  Whyte  v.  Rose,  (1842)  3  Q.  B.  493;  61  E.  E.  275;  Easton  v. 
Carter,  (1850)  5  Ex.  8;  19  L.  J.  Ex.  173. 

(l)  Allen  V.  Dundas,  (1789)  3  T.  E.  129,  130 ;  1  E.  E.  666. 

(m)  R.  V.  Bowman,  (1834)  6  C.  &  P.  337. 

(n)  The  Act  5  &  6  V.  c.  38  gives  a  list  of  offences  not  triable  at  Quarter  Sessions. 
In  the  following  list  that  enactment  must,  unless  some  other  statute  is  specifically 
mentioned,  be  taken  to  be  that  containing  the  prohibition.  The  offences  not  triable 
at  Quarter  Sessions  are  treason,  murder,  capital  felony,  or  any  felony,  except  burglary 
(6  &  7  G.  5,  c.  50,  e.  38),  which,  when  committed  by  a  person  not  previously  con- 
victed of  felony,  is  punishable  by  penal  servitude  for  life  (20  &  21  V.  c.  3,  ss.  2,  6), 
or  any  of  the  following  offences  : — 

1.  Misprision  of  treason; 

2.  Offences    against    the    King's  title,  prerogative,  person,  or    government,  or 

against  either  House  of  Parliament; 

3.  Offences  subject  to  the  penalties  of  praemunire ; 

4.  Blasphemy,  and  offences  against  religion; 

5.  Administering  or  taking  unlawful  oaths ; 

6.  Perjury  and  subornation  of  perjury  (1  &  2  G-.  5,  c.  6); 

7.  Making,  or  suborning  any  other  person  to  make,  a  false  oath,  affirmation,  or 

declaration,  punishable  as  perjury  or  as  a  misdemeanour ; 

8.  Forgery  (3  &  4  G.  5,  c.  27,  s.  18); 

9.  Offences  against  the  False  Personation  Act,  1874,  37  &  38  V.  u.  36; 

10.  Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain,  or  pulse,  or 

to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any  heath,  gorse, 
furze,  or  fern ; 

11.  Bigamy;  and  offences  against  the  laws  relating  to  marriage; 

12.  Abduction  of  women  and  girls ;  and  indictable  offences  against  the  Criminal 

Law  Amendment  Act,  1885  (48  &  49  V.  c.  69,  s.  17) ; 

13.  Endeavouring   to  conceal  the   birth   of   a  child; 

14.  Composing,   printing,   or   publishing   blasphemous,   seditious,    or   defamatory 

libels ; 

15.  Bribery,  except    bribery  of    and    by  members,   &c.,  of    corporations    within 

52  &  53  V.  c.  69,  s.  6; 

16.  Unlawful  combinations  and  conspiracies,  except  conspiracies  or  combinations 

to  commit  any  offence,  which  such  justices  or  recorder  respectively  have 
or  has  jurisdiction  to  try  when  committed  by  one  person ; 

17.  Stealing,  or  fraudulently  taking,  or  injuring,  or  destroying,  records  or  docu- 

ments belonging  to  any  court  of  law  or  equity,  or  relating  to  any  proceeding 
therein ; 

18.  Stealing,  or  fraudulently  destroying    or    concealing,  wills,  or    testamentary 

papers,  or  any  document  or  written  instrument  being,  or  containing  evidence 
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§    1715.]        SUMMARY     CONVICTIONS — WANT     OF     JURISDICTION. 

?  1715  Questions  of  jurisdiction  most  frequently  arise  with  regard 
to  summary  convictions  by  magistrates,  orders  of  justices,  inquisitions 
found  by  sheriff's  juries,  and  other  judicial  proceedings  of  inferior 
tribimals;  and  here, — although,  as  already  explained  (o),  an  adjudica- 
tion of  this  kind  cannot  be  impeached  by  disproving  the  facts  stated 
in  it,  not  excepting  those  which  are  necessary  to  give  jurisdiction, — 
yet  still,  the  parties  against  whom  it  is  offered  in  evidence  may 
establish  its  invalidity,  either  by  proving  any  extrinsic  facts,  which 
ahow  that  the  person  or  court  pronouncing  it  had  no  authority  to  enter 
into  the  inquiry  (p),  or  by  pointing  out  the  circumstance,  that  the 
adjudication  itself  does  not  disclose  facts  sufficient  to  give  jurisdic- 
tion (g).  Thus,  if  justices  have  acted  in  a  matter  not  regularly  before 
them,  as  if  they  should  have  proceeded  to  remove  a  pauper  without 
any  complaint  being  made  by  the  parish  officers,  this  may  be  shown 
by  evidence,  and  will  be  fatal  to  their  order  (r).  So,  where  a  justice 
had  convicted  a  baker  by  four  separate  convictions  of  selling  bread 
upon  the  same  Sunday,  and  an  action  of  trespass  was  brought  against 
him,  the  court  held  that  he  could  not  rely  upon  the  convictions  as  a 
defence,  since  he  had  exceeded  his  authority  in  imposing  more  than 
one  penalty  for  the  same  day,  and,  therefore,  three  of  the  convictions 
were  of  necessity  void  (s).  The  rule  which  renders  it  necessary  that 
the  order,  on  its  face,  should  contain  a  statement  of  all  facts  which 
are  requisite  to  show  jurisdiction,  is  not  confined  to  orders  of  justices ; 

of,  the  title  to  any  real  estate,  or  interest  in  lands,  tenements  or  heredita- 
ments ; 

19.  Offences  against  sections  20,  21,  and  22  of  6  &  7  G.  5,  c.  50.     See  section  38. 

20.  Offences  against  section  9  of  the  Night  Poaching  Act,  1828  (9  G.  4,  c.  69)  ; 

21.  Corrupt  practices  at  Parliamentary,  or  municipal  elections,  including  elections 

of  county,  district,  and  parish  councils,  and  of  boards  of  guardians  (17  & 
18  V.  c.  102,  s.  10;  46  &  47  V.  c.  51,  s.  53;  47  &  48  V.  c.  70,  es.  30,  35, 
and  36,  Sch. ;  51  &  52  V.  c.  41,  s.  75;  56  &  57  V.  c.  73,  s.  48);  or  elections 
in  the  City  of  London  (47  &  48  V.  c.  70,  s.  35 ;  50  &  51  V.  c.  xiii.) ;  or  of 
Metropolitan  borough  councils  (62  &  63  V.  c.  14) ; 

22.  Incest  (8  Edw.  7,  c.  45). 

23.  Offences  against  the  Official  Secrets  Act,  1911  (1  &  2  G.  5,  c.  28); 

24.  Offences  against  section  56  of  the  Mental  Deficiency  Act,  1913  (3  &  4  G.  5, 

c.  28). 

(o)  Ante,   §§   1669-1672. 

(p)  R.  V.  Bolton,  (1841)  1  Q.  B.  66;  10  L.  J.  M.  C.  49;  55  R.  E.  209;  R.  v. 
Somersetshire  Justices,  (1826)  5  B.  &  C.  816;  5  L.  J.  (O.S.)  M.  C.  35;  cited  by 
Patteson,  J.,  (1842)  in  In  re  Clarke,  2  Q.  B.  634,  635;  11  L.  J.  Q.  B.  75;  57  R.  E. 
741. 

iq)  In  re  Clarke,  supra;  ante,  §  147.  See  Ayrton  v.  Abbott,  (1849)  14  Q.  B. 
1;  Bramwell  v.  Penneck,  (1827)  7  B.  &  C.  536;  Ex  p.  Bailey  and  Ex  p.  Collier, 
(1854)  3  E.  &  B.  607;  28  L.  J.  M.  C.  101;  97  E.  E.  677;  R.  v.  St.  George,  Blooms- 
bury,  (1856)  4  E.  &  B.  520;  24  L.  J.  M.  C.  49;  99  E.  R.  591;  Staverton  v.  Ash- 
burton,  (1855)  id.  526;  24  L.  J.  M.  C.  53;  99  E.  R.  595. 

(r)  R.  v.  Buckinghamshire  Justices,  (1843)  8  Q.  B.  807;  12  L.  J.  M.  C.  29; 
per  Ld.  Denman,  explaining  R.  v.  Bolton,  (1841)  1  Q.  B.  66;  Welch  v.  Nash,  (1807) 
8  East,  394;  9  R.  E.  478. 

(s)  Crepps  V.  Burden,  (1777)  2  Cowp.  640;  recognised  by  Dallas,  C.  J.,  in 
Brittain  v.  Kinnaird,  (1819)  1  Br.  &  B.  430;  21  E.  R.  680. 
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SETTING   FORTH    FACTS    TO    SHOW    JURISDICTION.       [§§    1715,    1716. 

but  whenever  a  special  statutory  power  is  exercised,  whether  the  order 
be  made  by  a  magistrate  or  by  the  Lord  Chancellor,  the  facts  which 
gave  the  authority  must  be  stated  (i). 

§  1716.  It  may  be  here  convenient  to  furnish  a  few  instances, 
in  which  the  judicial  proceedings  of  inferior  tribunals  have  been 
quashed  or  otherwise  treated  as  nullities,  on  the  ground  that  they 
did  not  set  forth  sufficient  facts  to  show  jurisdiction.  In  R.  v. 
Hulcott  (u),  an  order  of  justices  discharging  a  servant  from  her  service 
was  held  bad,  because  it  did  not  state  that  she  was  a  servant  in 
husbandry;  this  being  a  fact  upon  which  their  jurisdiction  depended, 
and  which  it  was  their  duty  to  ascertain.  In  Kite  &  Lane's  Case  {v), 
a  conviction  was  quashed,  on  an  objection  that  it  did  not  show  that 
the  justices  were  of  that  district,  to  the  justices  of  which  alone  the 
Act  gave  jurisdiction.  So,  where  the  jurisdiction  of  the  magistrates 
to  take  the  examination  of  a  soldier  depended,  under  an  old  Mutiny 
Act,  upon  the  fact  of  his  being  quartered  at  Southampton ;  the  circum- 
stance that  this  fact,  which  the  magistrates  were  bound  to  have  ascer- 
tained, was  neither  stated  in  the  examination,  nor  proved  aliunde, 
rendered  the  examination  inadmissible  in  evidence  [x).  In  Day  v. 
King  (y),  the  facts  that  the  applicant  was  a  member  of  a  friendly 
society,  that  he  was  entitled  to  the  money,  and  that  the  party  against 
whom  the  application  was  made  was  an  officer  of  the  society,  were 
held  not  only  to  be  necessary  to  give  the  justices  jurisdiction,  but  to 
form  part  of  what  they  had  to  decide ;  and  as  these  facts  were  not 
mentioned  in  the  order,  it  was  deemed  deficient.  So,  inquisitions  have 
on  several  occasions  been  quashed,  where  it  was  the  duty  of  the  sheriff, 
or  the  trustees,  before  whom  they  were  to  be  taken,  to  give  certain 
preliminary  notices  to  the  parties  interested,  and  such  notices  did  not 
appear  on  the  face  of  the  proceedings  to  have  been  given  (z). 

§  1717.  It  will  be  observed  that,  in  all  the  cases  just  cited,  the 
facts,  averments  of  which  were  omitted  on  the  face  of  the  pro- 
ceedings, were  preliminary  matters  cognisable  by  the  authority 
whence  the  proceedings  emanated;  and  had  not  this  been  the  case, 
it  would  seem  that  no  objection  on  the  ground  of  their  omission  could 

(t)  Christie  v.  Unwin,  (1840)  11  A.  &  B.  373,  378,  379;  9  L.  J.  Q.  B.  47,  per 
Jjd.  Denman  and  Coleridge,  J. 

(u)  (1796)  6  T.  E.  583. 

(»)  (1822)  1  B.  &  C.  101. 

(x)  R.  V.  All  Saints,  Southampton,  (1828)  7  B.  &  C.  785;  6  L.  J.  (O.S.)  M.  C. 
53;  31  E.  E.  296. 

iy)  (1836)  5  A.  &  E.  359. 

(z)  R.  V.  Mayor  of  Liverpool,  (1768)  4  Burr.  2244;  R.  v.  Bagshaw,  (1797)  7 
T.  E.  363;  R.  v.  Norwich  Road  Trustees,  (1836)  5  A.  &  E.  563.  See,  also,  R.  v. 
Worcestershire  Justices,  (1854)  3  E.  &  B.  477;  23  L.  J.  M.  C.  113;  97  E.  E.  607; 
though  that  case  would  seem  to  be  overruled  by  R.  v.  Harvey,  (1874)  L.  E.  10  Q.  B. 
46;  44  L.  J.  M.  C.  1. 
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§§  1717 — 17i9.]   FACTS  IMPLIED  NEED  NOT  BE  STATED  IN  JUDGMENT. 

have  prevailed.  At  least,  this  doctrine  has  been  sanctioned,  if  not 
established,  by  Lord  Chancellor  Cottenham,  who,  in  Taylor  v.  Clem- 
son  (a),  intimated  a  tolerably  clear  opinion  that  it  could  not  be 
necessary  in  any  ease  that  the  proceedings  of  inferior  tribunals  should 
contain  averments  of  any  facts,  into  which  those  tribunals  had  no 
authority  to  inquire,  and  of  which,  therefore,  they  could  have  no 
judicial  knowledge  (b). 

§  1718.  The  case  of  Taylor  v.  Clemson  (c)  is  further  important,  as 
distinctly  deciding,  that  no  judicial  proceeding  of  an  inferior  tribunal 
shall  be  deemed  defective,  for  not  stating  facts  that  are  necessarily 
implied  from  those  which  are  alleged.  In  that  case  the  circum- 
stances were  as  follows :  — A  Railway  Act  directed  that  if  any  land- 
owner should  not  agree  with  the  company  as  to  the  purchase  money, 
or  should  refuse  to  accept  the  sum  offered  by  the  company,  or 
should,  after  notice,  neglect  to  treat,  or  should  not  agree  with  the 
company  for  the  sale  of  his  interest,  the  company  might  issue  a 
warrant  to  the  sheriff  to  summon  a  compensation  jury.  A  warrant 
was  issued,  purporting  to  be  under  the  Act,  a  jury  was  summoned, 
and  an  inquisition  recorded  which  last  purported  to  be  taken  ' '  pur- 
suant to  the  Act  on  the  oaths  of  jurors,  duly  impanelled  in  pur- 
suance of  the  warrant  to  the  inquisition  annexed,  who  assessed  the 
sum  to  be  paid,  &c."  Neither  the  warrant  nor  the  inquisition  stated 
that  the  owner  had  neglected  to  treat,  or  had  had  notice  served  on 
him,  or  had  not  agreed  to  sell;  and  it  was  consequently  contended 
that  these  omissions  were  fatal  to  the  proceedings;  but  the  House 
of  Lords,  affirming  a  decision  of  the  Exchequer  Chamber  (d),  held 
that  the  warrant  and  inquisition  stated  sufficient  facts  to  show  the 
jurisdiction  of  the  sheriff  and  jury;  for  the  impanelling  a  jury  and  the 
assessment  by  them,  being  facts  inconsistent  with  an  agreement 
between  the  company  and  the  landowner,  necessarily  implied  non- 
agreement. 

§  17.19  (e).  Again,  it  is  only  where  the  point  in  issue  in  the  first 
suit,  or  other  legal  proceeding,  has  been  actually  determined,  that 
the  judgment  delivered  therein  is  a  bar  to  a  subsequent  action. 
Therefore,   if  the   action  has  been  discontinued  or  withdrawn   (/),   or 

(a)  (1844)  11  01.  &  P.  647-651;  11  L.  J.  Ex.  447;  65  E.  E.  273,  questioning  a 
contrary  doctrine  suggested  by  Ld.  Mansfield  in  B.  v.  Groke,  (1774)  1  Cowp.  30,  and 
by  Ld.  Denman  in  R.  v.  South  Holland  Drainage,  (1838)  8  A.  &  E.  487;  8  L.  J. 
Q.  B.  64;  47  E.  E.  618. 

(b)  See,  also,  Ostler  v.  Cooke,  (1849)  13  Q.  B.  143;  18  L.  J.  Q.  B.  185;  78 
E.  E.  323. 

(c)  (1844)  11  CI.  &  F.  610;  11  L.  J.  Ex.  447;  65  E.  E.  273. 
id)  2  Q.  B.  978. 

(e)  Gr.  Ev.  §§  529,  530,  in  some  part. 

(/)  E.  S.  C.  Ord.  XXVI.  r.  1 ;  3  Bl.  Com.  296. 

1172 


JUDGMENTS    IJICONCLUSIVE     UNLESS    FINAL.       [§§    1719,    1720. 

has  ended  in  a  judgment  of  nonsuit,  or  has  been  dismissed  for  want 
of  prosecution  {g),  or  if  for  any  other  cause  (h)  no  final  judgment  of 
the  court  has  beeii  pronounced  upon  the  matter  in  issue,  the  proceed- 
ings are  not  conclusive  (i).  Though  the  withdrawal  of  a  juror,  or 
the  discharge  of  a  jury,  by  consent,  would  seem  to  constitute  no 
legal  defence  to  a  second  action  (fe),  it  is  so  far  regarded  as  putting  a 
final  end  to  the  litigation,  that,  if  the  plaintiff  were  to  sue  again 
for  the  same  cause,  the  court,  on  the  application  of  the  defendant, 
would  stay  the  proceedings,  and  make  the  plaintiff  pay  the  costs 
incurred  (I).  Further,  a  judgment  is  inconclusive  if  it  appears  that 
the  decision  did  not  turn  upon  the  merits  (m) ;  as,  for  instance,  if  the 
trial  went  off  oh  a  technical  defect  (n),  or  for  faults  in  the  pleadings  (o), 
or  because  the  action  was  misconceived  (p),  or  because  the  debt  was 
not  then  due  (g),  or  the  like. 

§1720.  In  some  cases  it  may  be  difficult  to  determine  what 
constitutes  a  decision  upon  the  merits,  and  this  question  has  frequently 
been  before  the  Court  of  King's  Bench,  in  cases  where  appeals  against 
orders  of  removal  have  been  allowed  by  the  Sessions  (?■).  Thus 
much,  however,  is  clear  with  respect  to  this  particular  class  of  cases, 
that  if  the  order  has  been  quashed  for  informality  (s),  or  because  the 
pauper  was  not  chargeable  (t)  or  removable  (m)  at  the.  time  when  it 

(g)  'Re  Orrell  Colliery  Co.,  (1879)  12  Ch.  D.  681;  48  L.  J.  Ch.  655;  Joly  v.  Swijt, 
(1847)  11  Ir.  Eq.  E.  410. 

(h)  See  Langmead  v.  Maple,  (1865)  18  C.  B.  (N.S:)  255;  144  K.  E.  482. 

(j)  Knox  V.  Waldoborough,  (1827)  5  Greenl.  185;  Hull  v.  Blake,  (1816)  13 
Mass.  155;  Sweigart  v.  Berk,  (1822)  8  Serg.  &  E.  805;  Bridge  v.  Sumner,  (1823) 
1  Pick.  371. 

(k)  Sanderson  v.  Nestor,  (1826)  Ey.  &  M.  402;  Everett  v.  Youells,  (1832)  2  B.  & 
Ad.  349. 

(l)  Gibbs  V.  Ralph,  (1846)  14  M.  &  W.  804 ;  15  L.  J.  Ex.  4 ;  69  E.  E.  833. .  If 
there  be  a  substantial  breach  by  one  of  the  parties  of  the  terms  upon  which  the 
juror  was  withdrawn,  the  Court  has  jurisdiction  to  retry  the  action  :  Thomas  v. 
Exeter  Flying  Post,  (1887)  18  Q.  B.  D.  822;  56  L.  J.  Q.  B.  313. 

,  (m)  See    Gillespie   v.    Russel,    (1859)   3   Macq.   H.   L.   757;     Commissioners     of 
Leith  Harbour  and  Docks  v.  Inspector  of  Poor,  (1866)  L.  E.  1  H.  L.  (Sc.)  17. 

(m)  Jenkins  v.  Merthyr  Tydfil  Council,  (1899)  80  L.  T.  600;  Lepping  v.  Kedge- 
win,  (1675)' 1  Mod.  207;  Lane  v.  Harrison,  (1820)  6  Munf.  573;  M'Donald  v.  Bainor, 
(1811)  8  Johns.  442. 

(o)  Hitchin  v.  Campbell,  (1772)  2  W.  Bl.  831. 

(p)  Id. 

iq]  New  England  Bank  v.  Lewis,  (1829)  8  Pick.  113. 

(r)  See  R.  v.  Lancashire,  (1843)  3  Q.  B.  367;  12  L.  J.  M.  C.  76;  R.  v.  Even- 
wood  Barony,  (1843)  id.  370;  12  L.  J.  M.  C.  101;  R.  v.  Charlbury,  (1843)  id.  378; 
13  L.  J.  M.  C.  19;  R.  v.  Kingsclere,  (1843)  id.  388;  13  L.  J.  M.  C.  22;  R.  v.  Per- 
ranzabuloe,  (1844)  id.  400;  13  L.  J.  M.  C.  47;  Ex  parte  Pontefract,  (1843)  id.  391; 
Ex  parte  Ackworth,  (1843)  id.  397 ;  13  L.  J.  M.  C.  38;  R.  v.  Clint,  (1841)  11  A.  &  E. 
624;  10  L.  J.  M.  C.  151;  R.  v.  St.  Mary,  Lambeth,  (1846)  7  Q.  B.  587;  14  L.  J. 
M.  C.  126  rB.  V.  Ellel,  (1846)  7  Q.  B.  593. 

(s)  R.  V.  Penge,  (1793)  Nolan's  Eep.  176;  R.  v.  Cottingham,  (1834)  2  A.  &  E. 
250;  R.  V.  Great  Bolton,  (1846)  7  Q.  B.  387. 

(t)  Osgathorpd  v.  Di-ieworth,  (1746)  2  Str.  1266;  R.  v.  Wheelock,  (1826) 
5  B.  &  C.  511.  («)  R.  V.  Wick  St.  Lawrence,  (1833)  5  B.  &  Ad.  626. 
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was  made,  the  allowance  of  the  appeal  will  not  preclude  the  respondent 
parish  from  obtaining  a  second  order  of  removal;  and  if  it  does  not 
appear  on  the  face  of  the  former  proceedings,  that  the  order  of 
justices  was  quashed  "not  on  the  merits,"  parol  evidence  will  be 
admissible  to  explain  the  particular  ground  upon  which  it  was 
quashed  (v);  although  in  the  absence  of  such  evidence,  the  court  will 
presume,  that  the  order  of  Sessions  for  quashing  it  wae  an  adjudica- 
tion upon  the  settlement  (a;).  If  the  Sessions,  in  quashing  an  order 
of  removal,  make  an  entry  that  it  is  quashed  "  not  on  the  merits," 
this  will  conclusively  prevent  the  order  of  Sessions  from  operating  as 
an  estoppel  between  the  parishes;  and,  consequently,  on  the  hearing 
of  an  appeal  against  a  subsequent  order  respecting  the  same  settle- 
ment, the  appellants  will  not  be  allowed  to  show  that  the  former  order 
was,  in  fact,  quashed  on  the  merits  (j/).  The  mere  dismissal  of  an 
application  made  to  justices  out  of  Sessions  is  seldom,  if  ever, — 
unless  the  case  be  governed  by  some  special  statute  (2), — regarded 
as  a  final  adjudication,  so  as  to  operate  as  a  bar  to  further  inquiry  (a). 

§  1721.  It  seems  almost  needless  to  observe  that  a  party  against 
whom  a  judgment  is  offered  in  evidence,  may  always  defeat  its 
effect  by  showing  that  it  has  been  reversed  (b).  This  rule  applies  to 
all  courts  alike,  and  therefore  the  -title  of  an  executor  or  adminis- 
trator may  be  successfully  disputed,  by  proof  that  the  probate  or 
lett-ers  have  been  revoked  (c).  So,  if  a  pris'oner  has  been  found  guilty 
upon  an  indictment,  which,  on  a  case  reserved  for  the  judges,  has 
been  pronounced  bad  in  law,  he  may  again  be  put  upon  his  trial  for 
the  same  offence,  because  he  has  never  yet  been  in  real  jeopardy  (d). 
It  is  settled  that  the  pendency  of  an  appeal  will  not  prevent  the 
judgment  from  operating  as  a  bar  (e).  It  follows  a  foHiori  from  this 
rule,  that  no  objection  can  be  taken  to  the  binding  effect  of  a  judg- 
ment as  evidence,  on  the  ground  that  the  statement  of  claim  is  so 

(c)  R.  V.  Wheelock,  supra;  R.  v.  Wick  St.  Lawrence,  (1833)  5  B.  &  Ad.  526; 
3  L.  J-  K.  B.  12;  R.  v.  Widecombe  in  the  Moor,  (1847)  9  Q.  B.  894;  16  L.  J. 
M.  C.  44;  R.  v.  Leeds,  (1847)  9  Q.  B.  910;  17  L.  J.  M.  C.  1 ;  R.  v.  Macclesfield, 
(1849)  18  Q.  B.  881 ;  19  L.  J.  M.  C.  38. 

(x)  R.  V.  Wick  St.  Lawrence,  supra;  R.  v.  Yeovdey,  (1838)  8  A.  &  E.  806,  818. 

(y)  R.  V.  St.  Anne,   Westminster,  (1847)  9  Q.  B.  878;  16  L.  J.  M.  C.  41. 

(z)  As  to  the  effect  of  a  dismiasal  of  an  information  by  a  court  dealing  sum- 
marily with  an  indictable  offence,  see  ante,  §  1615. 

(a)  R.  V.  .Machen,  (1849)  14  Q.  B.  74;  18  L.  J.  M.  C.  213;  R.  v.  Hutchins, 
(1881)  6  Q.  B.  D.  300 ;  50  L.  J.  M.  C.  35.    See  post,  §  1757. 

(b)  Hynde's  Case,  (1693)  4  Eep.  71  b,  cited  in  Doe  v.  Wright,  (1839)  10  A.  &  B. 
775;  50  E.  E.  634;  Nowlan  v.  Gibson,  (1847)  12  Ir.  L.  E.  5;  R.  v.  Drury,  (1849) 
3  Car.  &  K.  193;  18  L.  J.  M.  C.  189;  Wood  v.  Jackson,  (1831)  8  Wend.  9. 

(c)  B.  N.  P.  247. 

(d)  R.  v.  Reader,  (1830)  4  C.  &  P.  245;  cited  in  R.  v.  Bowman,  (1834) 
6  C.  &  P.  342. 

(e)  Doe  V.  Wright,  supra;  Scott  v.  Pilkington,  (1862)  2  B.  &  S.  11;  31  L.  J. 
Q.  B.  81 ;  127  E.  E.  244. 
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defective   that  it   would   have   been   adjudged   bad  had   the  point   of 
law  been  raised  by  the  pleading  (/). 

§  -1722.  In  some  few  cases  the  ejfect  of  a  judgment  will  materially 
vary,  according  as  it. has  been  pronounced  in  favour  of  the  one  or  the 
other  party.  Thus,  while  an  order  of  Sessions  confirming  an  order 
of  removal  is  conclusive  against  all  the  world,  that  the  pauper,  at 
the  date  of  the  first  order,  was  settled  in  the  parish  to  which  he  was 
sent,  an  order  of  Sessions  quashing  an  order  of  removal  is  con- 
clusive between  the  contending  parties  alone,  and  that,  too,  only  as 
to  the  point  which  it  decides,  namely,  that  at  the  time  when  the 
order  of  removal  was  made,  the  appellant  parish  was  not  bound  to 
receive  the  pauper  (g).  Again,  if  the  inhabitants  of  a  parish  be  in- 
dicted for  the  non-repair  of  a  road,  and  be  convicted,  this  will  furnish 
conclusive  evidence  of  their  liability  to  do  the  repairs,  in  the  event 
of  a  subsequent  indictment  being  brought  against  them ;  but  an 
acquittal  on  such  an  indictment  will  not  establish  the  non-liabihty 
of  the  defendants,  because  it  might  have  proceeded  on  the  ground 
that  the  road  was  not  out  of  repair,  and  thus,  the  question  of  liability 
might  not  have  been  decided  (h).  "Whether  an  acquittal  on  an 
information  in  rem  on  the  Eevenue  side  of  the  King's  Bench  Division 
will  be  conclusive  proof  of  the  illegality  of  the  seizure  as  against 
strangers,  in  the  same  way  as  a  judgment  of  condemnation  is  con- 
clusive in  favour  of  its  legality,  may  admit  of  some  doubt.  Lord 
Kenyon  on  one  occasion  seems  to  have  considered  that  it  was  con- 
clusive (?'),  but  the  point  has  never  been  expressly  determined;  and 
as  an  acquittal  does  not,  like  a  conviction,  ascertain  any  precise  fact, 
but  may  be  occasioned  by  the  laches  of  the  prosecutor,  it  certainly 
seems  reasonable  to  contend  that  strangers  should  not  thereby  be 
conclusively  bound  (fe).  In  Day  v.  Spread  (I),  an  action  was  brought 
in  Ireland  for  necessaries  supplied  to  the  defendant's  wife,  while 
living  separate  from  her  husband.  In  support  of  the  plaintiff's  claim, 
witnesses  were  called  to  prove  that  the  separation  was  justifiable  on 
the  wife's  part,  as  it  was  owing  to  the  cruel  and  violent  treatment 
of  her  husband.  In  order  to  rebut  this  case,  and  also  to  prove  that 
the  wife  had  been  guilty  of  adultery,  the  defendant  tendered  in 
evidence  a  sentence  of  the  Ecclesiastical  Court,  dismissing  a  suit 
instituted  by  the  wife  against  her  husband  for  a  divorce  a  m.ensa  et 

(/)  Hughes  v.  Blake,  (1818)  1  Mason,  515,  519,  per  Story,  J. 

((/)  R.  V.  Wick  St.  Lawrence,  (1833)  5  B.  &  Ad.  526;  3  L.  J.  K.  B.  12; 
Heston  v.  St.  Bride,  (1853)  22  L.  J.  M.  C.  65;  1  E.  &  B.  583;  93  E.  E.  298. 

(h)  R.  V.  St.  Pancras,  (1794)  Pea.  220,  221;  R.  v.  Haughton,  (1853)  1  E.  &  B. 
601,  514;  22  L.  J.  M.  C.  89;  93  E.  E.  264;  R.  v.  Nether  Hallam,  (1854)  6  Cox 
C.  C.  435. 

(j)    Cooke  V.  Shall,  (1793)  5  T.  E.  256. 

(Zc)  B.  N.  P.  245 ;  2  Ph.  Ev.  38,  39. 

(I)    (1842)  Jebb  &  B.  163. 
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thorn  on  account  of  cruelty,  in  which  suit  the  husband  had  made  a 
counter  allegation  of  adultery.  The  majority  of  the  judges  held, 
that  this  evidence  was  admissible,  though  Mr.  Justice  Perrin 
advanced  a  contrary  opinion;  but  the  whole  court  considered,  that, 
if  received  at  all,  it  was  entitled  to  very  little  weight ;  whereas,  had 
the  Ecclesiastical  Court  divorced  the  parties,  its  sentence  would, 
doubtless,  have  been  conclusive  in  favour  of  the  plaintiff. 

§  1724.  With  regard  to  foreign  judgments, — which  term  includes 
judgments,  decrees,  and  other  adjudications,  whether  strictly  of  record 
or. not,  emanating  from  Irish,  Scotch,  colonial,  or  foreign  tribunals  (m), 
— their  admissibility  and  effect  in  English  courts  will  be  found  to 
depend  on  rules,  which  in  many  respects  are  similar  to  those  that 
apply  to  home  judgments.  For  instance,  they  are  always  admissible, 
whether  for  or  against  strangers  or  parties,  in  proof  of  their 
existence  (^^) ; — they  are  divisible  into  judgments  in  rem  and  judg- 
ments inter  partes,  the  former  being  evidence  of  the  facts  adjudicated 
as  against  all  the  world,  the  latter  being  only  admissible  for  and 
against  parties  and  privies  (o) ; — they  furnish  no  evidence  whatever 
of  matters  collaterally  or  incidentally  noticed  in  them,  still  less  of 
matters  to  be  inferred  by  argument  from  them  (p) ; — they  must,  in 
order  to  be  received,  finally  determine  the  points  in  dispute,  and  be 
adjudications  upon  the  actual  merits  (g) ; — and  they  are  open  to  be 
impeached  on  the  ground,  either  of  fraud  (r)  or  collusion  (s),  or .  of 
want  of  jurisdiction,  whether  over  the  cause,  over  the  subject-matter, 
or  over  the  parties  (t). 

§  1725,  The  subject  of  jurisdiction  deserves  further  notice;  and 
here  it  may  first  be  observed,  that  the  courts  of  this  country  will  so 

•{m)HoulditQh  v.  M.  of  Donegal,  (1834)  2  Gl.  &  F.  476;  37  E.  E.  181; 
Ferguson  v.  Mahon,  (1839)  11  A.  &  B.  179;  9  L.  J.  Q.  B.  146;  52  E.  E.  301; 
Harris  v.  Saunders,  (1825)  4  B.  &  C.  411;  3  L.  J.  (O.S.)  K.  B.  239;  28  E.  E.  310, 
as  to  Irish  judgments ;  Cowan  v.  Braidwood,  (1840)  1  Man.  &  G.  882;  10  L.  J.  C.  P. 
42;  56  E.  E.  561;  Russell  v.  Smytli,  (1842)  9  M.  &  W.  810;  11  L.  J.  Ex.  308; 
60  E.  E.  904,  as  to  Scotch  judgments;  Henderson  v.  Henderson,  (1848)  6  Q.  B.  288; 
11  Q.  B.  1015;  13  L.  J.  Q.  B.  274;  66  E.  E.  384,  as  to  colonial  decrees. 

(n)  Tarleton  v.  Tarleton,  (1815)  4  M.  &  S.  20;  ante,  §  1667. 

(o)  Ante,  §  1673. 

(p)  Ante,  §  1711. 

(g)  Plummer  v.  Woodbourne,  (1825)  4  B.  &  C.  625;  4  L.  J.  (O.S.)  K.  B.  6; 
Smith  V.  Nicolls,  (1839)  5  Bing.  N.  C.  222;  8  L.  J.  C.  P.  92;  50  E.  E.  658; 
Sadler  v.  Robins,  (1808)  1  Camp.  253;  Garcias  v.  Ricardo,  (1844)  14  Sim.  265; 
63  E.  E.  580;  Ricardo  v.  Garcias,  (1845)  12  CI.  &  P.  368. 

(r)  Ochsenbein  v.  Papelier,  (1873)  L.  E.  8  Ch.  695;  42  L.  J.  Ch.  861; 
Abouloff  V.  Oppenheimer,  (1882)  52  L.  J.  Q.  B.  1;  10  Q.  B,  D.  295. 

(s)  Price  v.  Dewhurst,  (1838)  4  Myl.  &  Cr.  85 ;  8  L.  J.  Ch.  57 ;  42  E.  E.  176 ; 
Don.  V.  Lippmann,  (1837)  5  CI.  &  P.  20;  47  E.  E.  1;  Magoun  v.  New  England 
Insurance  Co.,  (1840)  1  Story,  E.  157;  Bradstreet  v.  Neptune  Insurance  Co.,  (1838) 
3  Sumn.  600. 

(t)  Price  V.  Dewlivrst,  supra;  Rose  v.  Himely,  (1808)  4  Cranch,  269. 
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far  presume  that  a  foreign  tribunal  has  acted  within  the  limits  of 
its  authority,  and  that  its  proceedings  are  regular,  that,  if  an  action 
be  brought  upon  a  foreign  judgment,  the  plaintiff  need  not  allege  in 
his  statement  of  claim,  either  that  the  foreign  court  had  jurisdiction 
over  the  parties  or  the  cause  (u),  or  that  the  proceedings  had  been 
properly  conducted  (v).  It  seems,  however,  subject  to  the  power  of 
amendment,  to  be  still  necessary  for  a  defendant  to  state  these  par- 
ticulars, when  he  pleads  such  judgment .  by  way  of  estoppel  or  of 
justification  (aj).  Next,  although  it  will  scarcely  be  expected  in  a  work 
like  the  present,  that  all  the  cases  should  be  noticed  in  which  foreign 
judgments  have  been  rejected  as  having  emanated  from  a  court  having 
no  jurisdiction,  it  may  be  useful  to  refer  to  a  few  leading  decisions  on 
the  subject.  Thus,  sentences  of  foreign  prize  courts  have  repeatedly 
been  held  invalid  by  English  judges,  as  being  pronounced  by  a  court 
having  no  jurisdiction,  when  it  appeared  that  the  court  had  sat  in  a 
neutral  country  under  a  commission  from  a  belligerent  power  (y) ; 
and  for  this  purpose  a  country  has  been  considered  neutral,  where  its 
independence  was  in  form  only  preserved,  the  belligerent  having 
poured  into  it  such  a  body  of  troops  as  in  reality  to  possess  the 
sovereign  authority  (z). 

§  1726.  Again,  it  is  decided  that  no  foreign  court  has  power,  so 
far  as  any  consequences  in  England  are  concerned,  to  annul  a  marriage 
solemnised  in  England  between  persons  of  English  domicile  (a) ;  unless 
at  the  date  of  the  divorce,  the  parties  were  bona  fide  domiciled  in  the 
foreign  state  (b).  On  this  principle  it  would  seem  that  two  American 
citizens,  who  were  married  in  America,  cannot  become  validly  divorced 
by  a  court  in  Eome  merely  by  going  to  that  city  for  the  purpose  of 
obtaining  such  a  divorce  (c).  It  has  been  suggested,  and  indeed 
decided",  in  several  cases  both  in  England  and  Scotland  that  bona  fide 

(u)  Robertson  v.  Struth,  (1844)  5  Q.  B.  941;  64  B.  B.  684. 

(v)  Cowan  v.  Braidwood,  supra. 

(x)  Collett  v.  Ld.  Keith,  (1802)  2  Bast,  260;  General  Steam  Navigation  Go.  v. 
Guillou,  (1843)  11  M.  &  W.  877,  894;  13  L.  J.  Ex.  168;  63  E.  B  807.  See 
Bicardo  v.  Garcias,  supra. 

iy)  The  Flad  Oyen,  (1799)  8  T.  E.  270,  d.  by  Sir  W.  Scott;  Havelock  v. 
Rockwood,  (1799)  8  T.  B.  276.  These  cases  virtually  overrule  a  doubt  thrown  out 
by  Ld.'Kenyon  in  Smith  v.  Surridge,  (1801)  4  Esp.  26,  27 ;  6  B.  E.  887. 

(2)  Donaldson  v.  Thompson,  (1808)  1  Camp.  429;  10  B.  E.  717,  per  Ld.  Ellen- 
borough. 

(a)  Shaw  v.  Att.-Gen.,  (1870)  L.  E.  2  P.  &  T>.  156;  39  L.  J.  P.  &  M.  81; 
R.  V.  Lolley,  (1812)  E.  &  E.  287;  15  E.  E.  737;  Briggs  v.  Briggs,  (1880)  5  P.  D. 
163;  49  L.  J.  P.  &  M.  88 ;  Tovey  v.  Lindsay,  (1813)  1  Dow.  117;  14  E.  E.  19;  In  re 
Wilson's  Trusts,  (1865)  L.  E.  1  Eq.  247;  85  L.  J.  Ch.  243. 

(b)  Conway  v.  Beazley,  (1831)  8  Hag.  Ecc.  639,  645—647,  653;  Tollemache  v. 
Tollemache,  (1861)  80  L.  J.  P.  &  M.  113;  Robins  v.  Dolphin,  (1858)  27  L.  J. 
Pr.  &  Mat.  24;  1  Sw.  &  Tr.  37;  Dolphin  v.  Robins,  (1869)  29  L.  J.  Pr.  &  Mat.  11; 
7.  H.  L.  C.  390;  Shaw  v.  Gould,  (1868)  L.  B.  3  H.  L.  56;  Bater  v.  Bater,  [1906] 
P.  209;  75  L.  J.  P.  60;  37  L.  J.  Ch.  438. 

(c)  See  this  discussed  in  Connelly  v.  Connelly,  (1850)  2  Bob.  202;  83  E.  E.  70. 

1177 


§    1726.]  PKOOF    OF    JURISDICTION    OF    FOREIGN    TRIBUNALS. 

residence  of  the  spouses,  as  apart  from  actual  domicile  is  sufficient 
to  give  the  local  court  jurisdiction  to  dissolve  a  marriage  wheresoever 
contracted;  it  seems,  hovi^ever,  to  be  now  clear  that  nothing  short  of 
aibsolute  bona  fide  domicile  is  sufficient  for  the  purpose  (d) ;  there  are, 
however,  other  remedies  for  matrimonial  misconduct,  short  of  die- 
solution,  such  as  judicial  separation,  which  may  be  administered  by 
the  courts  of  the  country  in  which  spouses,  domiciled  elsewhere,  are  for 
the  time  resident  (e).  Domicile,  however,  would  seem  always  to  confer 
jurisdiction  over  parties  (/).  Therefore  if  parties,  domiciled  in  Scotland, 
be  married  in  England,  they  may  legally  be  divorced  by  a  Scotch 
court;  and  such  divorce  will  be  recognised  as  valid  in  England, 
though  the  woman  prior  to  the  wedding  may  have  been  an  English 
subject,  and  the  grounds  on  which  her  divorce  rested  may  have  been 
such  as  in  England  would  not  justify  the  dissolution  of  the 
nuptials  {g).  Apparently  a  divorce  by  the  tribunals  of  any  country 
in  which  the  parties  are  domiciled  would  be  good  (h).  Whether  the 
judgment  of  a  foreign  country  on  the  validity  of  a  marriage,  which 
has  been  celebrated,  either  within  its  territories  between  parties  who 
are  not  subjects  of  that  country,  or  beyond  its  territories  between 
parties,  one  or  both  of  whom  are  natives  of  some  other  foreign  state, 
would  be  binding  upon  our  courts,  is  also  an  undetermined  and 
difficult  question,  which  depends  upon  principles,  of  international  law 
respecting  jurisdiction,  that  are  not  yet  definitely  settled  (t).  On 
principle,  however,  it  seems  clear,  that  such  a  judgment  should  be 
either  wholly  inadmissible,  or  conclusive,  in  our  courts,  according  as 
it  should  appear  to  have  been  pronounced  by  a  tribunal  not  having, 
or  having,  jurisdiction  over  the  subject-matter  (k). 

(d)  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517;  64  L.  J.  P.  C.  97,  in  which 
all  the  previous  cases  were  reviewed  by  the  Privy  Council.  See,  also,  Armytage  v. 
Armytage,  £1898]  P.  178;  Bater  v.  Bater,  supra. 

(e)  See  Le  Mesurier  v.  Le  Mesurier,  supra;  Armytage  v.  Armytage,  supra. 

if)  The  domicile  of  the  husband  will  always  give  jurisdiction  to  the  courts 
of  the  country  in  which  it  exists  to  dissolve  a  marriage.  The  domicile  of  the 
wife,  as  a  rule,  necessarily  follows,  and  is  the  same  as  that  of  her  husband.  But 
after  a  judicial  separation  between  the  husband  and  wife  has  been  formally  pro- 
nounced, the  wife  becomes  capable  of  acquiring  a  separate  domicile  for  herself  : 
Dolphin  V.  Robins,  (1859)  7  H.  L.  C.  390;  29  L.  J.  P.  11;  115  E.  B.  210; 
Le  Sueur  v.  Le  Sueur,  (1876)  1  P.  D.  139;  45  L.  J.  P.  D.  &  A.  79.  But  whether 
a  separation  by  mutual  consent,  even  for  a  long  period,  is  sufficient  to  enable  the 
wife  to  acquire  a  separate  domicile  is  not  clear  :  see  Re  Daly's  Settlement,  (1858) 
25  Beav.  456;  25  L.  J.  Ch.  751;  119  E.  E.  489;  Dolphin  v.  Robins,  supra;  Tovey  v. 
Lindsay,  (1813  )1  Dow.  117;  14  E.  E.  19;  Le  Sueur  v.  Le  Sueur,  supra;  Armytage  v. 
Armytage,  supra;  Stathatos  v.  Stathatos,  [1913]  P.  46;  82  L.  J.  P.  34; 
de  Montaign  v.  de  Montaign,  [1913]  P.  154;  82  L.  J.  P.  125. 

(3)  Harvey  v.  Farnie,  (1880)  5  P.  D.  153;  aff.  6  P.  D.  35;  50  L.  J.  P.  17,  and 

8  App.   Cas.   43;   52  L.   J.   Pr.   &  D.   33.       See   Warrender  v.    Warrender,    (1834) 

9  Bligh.  N.  S.  89;  37  E.  E.  188;  and  Geils  v.  Geils,  (1852)  1  Macq.  H.  L.  36,  255. 

(h)  See  Ryan  v.  Ryan,  (1816)  2  Phillim.  332. 

(t)  Sinclair  v.  Sinclair,  (1798)  1  Hag.  Cons.  297.  See  Connelly  v.  Connelly, 
supra. 

(k)  See  Doglioni  v.  Crespin,  (1866)  L.  E.  1  H.  L.  301 ;  35  L.  J.  P.  &  M.  129. 
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PT.EA    TO  JUlilSDICTIOX   OP   FOREIGN   TRIBUNALS.       [§§    1727,    1728. 

§  1727.  With  respect  to  judgments  inter  partes,  a  doubt  has 
been  entertained  as  to  whether  a  foreign  court  can  exercise  any 
jurisdiction  over  real  propeiiy  situate  in  another  country.  It  clearly 
cannot  do  so  immediately,  because  its  judgment  cannot  directly  bind 
the  land  [l);  and,  consequently,  where  the  Court  of  Chancery  in 
Ireland,  after  verdict  upon  an  issue  devisavit  vel  non,  had  decreed 
that  the  instrument  set  up  as  a  will  was  not  an  operative  devise  of 
certain  Irish  estates,  it  was  held  that  this  decree  could  not  be  pleaded 
in  bar  to  a  suit  between  the  same  parties  in  the  Court  of  Chancery 
in  England,  which  had  been  instituted  by  the  devisee  for  the  purpose 
of  estabHshing  the  will,  so  far  as  it  related  to  some  English 
property  (m).  Still,  a  foreign  court  may,  as  it  seems,  indirectly, 
affect  land  in  this  country  by  acting  in  personmn ,  that  is,  through 
the  medium  of  its  power  over  the  person  entitled  to  the  property; 
and  therefore,  if  an  Irish,  colonial,  or  foreign  court  were,  by  a  valid 
decree,  to  appoint  a  receiver  in  this  country,  the  party,  on  whose 
behalf  the  appointment  was  made,  might  probably,  by  action  in  the 
Chancery  Division,  get  his  foreign  decree  carried  into  execution.  At 
least,  the  converse  of  the  above  rule  was  decided  in  the  House  of 
Lords  (n). 

§  1728.  Questions  of  jurisdiction  have  also  frequently  arisen, 
where  the  party,  seeking  to  avoid  the  effect  of  a  foreign  judgment, 
has  pleaded,  with  more  or  less  particularity,  that  he  was  not,  at  the 
time  of  the  proceedings  against  him,  either  resident  within  the  terri- 
tories of  the  foreign  state,  or  the  subject  of  such  state  (o) ;  and  here 
the  rules,  as  far  as  they  can  be  collected  from  the  cases,  appear  to  be 
'  these :  first,  that  the  statement  of  defence  must  contain  every  allega- 
tion which,  is  necessary  to  render  the  judgment  invalid,  and  must, 
in  short,  be  good  in  omnibus  (p);  and  next,  that  among  the  necessary 
allegations  must  be  included  averments,  that  the  defendant  was  not 
a  subject  of  the  foreign  state,  or  resident,  or  even  present,  in  it,  at 
the  time  when  the  proceedings  were  instituted,  so  that  he  could  not 
be  bound,  by  reason  of  allegiance,  or  domicile,  or  temporary  presence, 
by  the  decision  of  its  courts  (q). 

(l)    Burnham  v.   Webster,  (1846)  1  Woodb.  &  M.  176. 

(ni)Boyse  v.  Colclough,  (1854)  1  K.  &  J.  124;  103  E.  E.  44. 

(Ji)  Houlditch  V.  Donegal,  (1834)  8  Bligh,  N.  S.  801,  348—34.5;  37  E.  E.  181, 
per  Ld.  Brougham. 

(o)  Sirdar  Gurdyal  Singh  v.  Faridkote,  [1894]  A.  C.  670.  The  parties  may, 
however,  by  agreement,  give  to  the  foreign  court  jurisdiction  which  it  would  not 
otherwise  have  had;  Feyerick  v.  Hubbard,  [1902]  71  L.  J.  K.  B.  278.  Bee,  also, 
Emanuel  v.  Symon,  [1908]  1  K.  B.  302 ;  77  L.  J.  K.  B.  180. 

(p)  Cowan  V.  Braidwood,  (1840)  1  Man.  &  G.  882;  10  L.  J.  C.  P.  42;  S6  E.  E. 
561;  Becquet  v.  MacCarthy,  (1831)  2  B.  &  Ad.  951;  36  E.  E.  803;  explained  in 
Don  V.  Lip-pmann,  (1837)  5  CI.  &  F.  21 ;  47  E.  E.  1 ;  Maubourquet  v.  Wyse,  (1867) 
I.  R.  1  C.  L.  471. 

(g)  General  Steam  Namgation  Co.  v.  Guillon,  (1843)  11  M.  &  W.  894;  13  L.  J. 
Ex.   168;   63  E.   E.    807;    Coican   v.    Braidwood,   supra;   Russell   v.   Smyth,    (1842) 
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§§    1729,    1730.]       FOREIGN   JUDGMENTS    REPUGNANT   TO   JUSTICE. 

§  1729.  Besides  the  rules  already  stated  (?'),  which  are  common  to 
foreign  and  domestic  judgments,  others  may  be  cited,  which,  if  not 
exclusively  applicable  to  foreign  adjudications,  are  at  least  far  more 
frequently  applied  to  them  than  to  the  decisions  of  our  own  courts. 
For  instance,  if  it  be  apparent  upon  the  face  of  the  proceedings,  or 
can  be  made  so  by  extrinsic  proof,  that  a  foreign  judgment  is  con- 
trary to  the  law  of  nations  (s),  or  is  repugnant  to  natural  justice  (t),  or 
is  founded  on  a  mistaken  notion  of  the  Court's  jurisdiction  (u),  or  is 
obviously  or  admittedly  (v)  opposed  to  the  law  of  the  country  where  it 
was  pronounced  (x),  or  is  so  grossly  defective  as  to  render  it  doubtful 
what  point,  if  any,  was  actually  determined  (y),  or  is  manifestly 
erroneous,  as  professing  to  be  made  upon  particular  grounds,  which 
plainly  do  not  warrant  the  decision  (z),  its  effect  as  evidence  will  be 
wholly  neutralised.  A  mere  irregularity  of  procedure  on  the  part  of 
the  foreign  court,  however,  is  no  ground  for  impeaching  the  judgment 
in  this  country  (a). 

§  1730.  In  stating  that  foreign  judgments,  when  repugnant  to 
natural  justice,  will  be  disregarded  in  English  courts,  vague  language 
is  undoubtedly  used;  but  Price  v.  Dewhurst  (h)  may  be  cited  as  an 
example.  In  that  case  a  judgment  pronounced  in  the  Danish  island 
of  St.   Croix  was  disregarded  in  our  courts,  it  appearing  that  one  of 

9  M.  &  W.  810;  11  L.  J.  Ex.  308;  60  E.  R.  904;  Reynolds  v.  Fenton,  (1846) 
3  C.  B.  187;  16  L.  J.  C.  P.  15;  71  E.  E.  315;  Rousillon  v.  Rousillon,  (1880) 
14  Ch.  D.  351 ;  49  L.  J.  Ch,  338. 

(r)  Ante,  §  1724. 

(s)  Baring  v.  Clagett,  (1802)  3  Bos.  &  P.  215;  6  E.  E.  759;  Wolff  v.  Oxholm, 
(1817)  6  M.  &  S.  92;  18  E.  E.  313;  Simpson  v.  Fogo,  (1862)  1  J.  &  H.  18;  32  L.  J. 
Ch.  249;  and  1  H.  &  M.  195;  136  E.  E.  90,  in  a  subsequent  stage. 

(i)  Ferguson  v.  Mahon,  (1839)  11  A.  &  E.  181;  9  L.  J.  Q.  B.  146;  52  E.  E. 
301,  citing  Becquet  v.  MacCarthy,  supra;  Henderson  v.  Henderson,  (1844)  6  Q.  B. 
298;  13  L.  J.  Q.  B.  274;  66  E.  E.  384;  Buchanan  v.  Rucker,  (1808)  9  East,  192; 
9  E.  E.  531;  Cowan  v.  Braidwood,  supra;  Sims  v.  Thomas,  (1841)  3  Ir.  L.  E.  417; 
Messina  v.  Petrococchino,  (1872)  L.  E.  4  P.  C.  144;  41  L.  J.  P.  C.  27. 

(u)  Schibsby  v.  Westenholz,  (1870)  L.  E.  6  Q.  B.  155;  40  L.  J.  Q.  B.  73; 
Novelli  V.  Rossi,  (1831)  9  L.  J.  K.  B.  307  (O.S);  36  E.  E.  736;  as  explained  in 
Gastrique  v.  Imrie,  (1870)  L.  E.  4  H.  L:  414;  39  L.  J.  C.  P.  358,  per  Blackburn,  J., 
in  answer  to  the  House  of  Lords.  See,  also,  Godard  v.  Gray,  (1870)  L.  E.  6 
Q.  B.  139;  40  L.  J.  Q.  B.  62,  where  the  court  held  that  a  foreign  judgment  could  not 
be  impugned  on  the  ground  that  it  proceeded  on  a  mistake  as  to  English  law. 

(u)  Meyer  v.  Ralli,  (1876)  1  C.  P.  D.  358;  45  L.  J.  C.  P.  741. 

(x)  Sims  V.  Thomas,  (1841)  3  Ir.  L.  E.  415. 

iy)  Obicini  v.  Bligh,  (1832)  8  Bing.  335;  1  L.  J.  C.  P.  99;  34  E.  E.  730. 

(z)  Calvert  v.  Bovill,  (1798)  7  T.  E.  623;  4  E.  E.  517;  Pollard  v.  Bell,  (1800) 
8  T.  E.  434;  5  E.  E.  404;  Reimers  v.  Druce,  (1867)  23  Beav.  145,  150,  154;  93  E.  E. 
76;  Sim.pson  v.  Fogo,  supra;  Messina  v.  Petrococchino,  supra. 

(a)  Pemberton  v.  Hughes,  [1899]  1  Ch.  781;  68  L.  J.  Ch.  281;  and  this, 
apparently,  even  though  it  may  render  the  judgment  void  in  the  country  where  it 
was  pronounced  :  per  Lindley,  M.E.,  at  p.  790.  See  also  Bater  v.  Bater,  [1906] 
P.  209;  75  L.  J.  P.  60. 

(b)  (1838)  4  Myl.  &  Cr.  76,  85;  8  L.  J.  Ch.  67;  42  E.  E.  176.  See  Grand 
Junction  Canal  Co.  v.  Dimes,  (1860)  2  Mac.  &  G.  285;  16  L.  J.  Ch.  148;  74  E.  E. 
107. 
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FOREIGN  JUDGMENTS  REPUGNANT  TO  JUSTICE.     [§  1730. 

the  litigating  parties  had  himself  acted  as  the  judge,  and  had  decided 
the  question  in  dispute  in  his  own  favour.  So,  it  has  several  times 
been  held,  both  in  England  and  America,  that  a  defendant  may  defeat 
the  effect  of  a  foreign  judgment  by  pleading  and  proving,  that  in  the 
court  from  which  it  proceeded  no  suit  can  be  instituted  without  issuing 
process,  and  yet  that  he  was  never  arrested,  or  served  with,  or  had 
notice  or  knowledge  of,  any  process  at  the  suit  of  the  plaintiS  for 
the  cause  of  action  upon  which  the  judgment  was  recovered,  and  that 
he  had  never  appeared  thereto;  for  the  common  justice  of  all  nations 
requires  that  no  condemnation  should  be  pronounced  behind  the  back 
of  a  man  (c),  who  has  had  no  opportunity  to  appear  and  defend  his 
interest,  either  personally  or  by  his  proper  representatives  (d).  But 
our  courts  will  not  hold  a  foreign  judgment  to  be  contrary  to  natural 

(c)  Where  a  man  had  been  expelled  from  a  club  without  being  heard  in  hia 
own  defence,  the  court,  considering  that  the  committee  of  the  club  had  been  exer- 
cising quasi- judicial  functions  iimproperly,  declared  their  resolution  void,  and 
granted  an  injunction:  Fisher  v.  Keane,  (1880)  11  Ch.  D.  353;  49  L.  J.  Ch.  11. 
See,  also,  Dawkins  v.  Antrobus,  (1879)  17  Ch.  D.  645. 

(d)  Ferguson  v.  Mahon,  (1839)  11  A.  &  E.  179 ;  9  L.  J.  Q.  B.  146 ;  52  K.  E.  301 ; 
Buchanan  v.  Rucker,  (1808)  9  East,  192;  9  E.  E.  531;  Cavan  v.  Stewart,  (1816) 
1  Stark.  525;  Houlditch  v.  Donegal,  (1834)  8  Bligh,  N.  S.  338,  339;  37  K.  E.  181; 
R.  V.  Archbishop  of  Canterbury,  (1859)  28  L.  J.  Q.  B.  154,  159;  Vallee  v.  Dumerque, 
(1849)  4  Ex.  290;  18  L.  J.  Ex.  398;  80  E.  E.  566;  In  re  Brook  c£-  Delcomyn,  (1864) 
16  C.  B.  (N.S.)  403;  33  L.  J.  C.  P.  246;  Copin  v.  Adamson,  (1875)  45  L.  J.  Ex.  15; 
1  Ex.  D.  17;  Story,  Confl.  §  692;  Sawyer  v.  Maine  Fire  d  Marine^  Insurance  Co., 
(1815)  12  Mass.  291;  Bradstreet  v.  Neptune  Insurance  Co.,  (1839)'  8  Sumn.  600; 
Magoun  v.  New  England  Insurance  Co.,  (1840)  1  Story,  E.  167;  Rangeloy  v.  Web- 
ster, (1840)  11  New  Hamp.  299,  recognised  in  Burnham  v.  Webster,  (1846)  1  Woodb. 
&  M.  178.  In  Dr.  Bentley's  Case,  (1736)  1  Str.  567,  Fortescue,  J.,  refers  to  a  very 
old  precedent  in  support  of  this  doctrine.  "  I  have  heard  it  observed  by  a  very 
learned  man,"  says  he,  "that  even  God  himself  did  not  pass  sentence  upon  Adam, 
before  he  was  called  upon  to  make  his  defence.  '  Adam,'  says  God,  '  where  art 
thou?  Hast  thou  eaten  of  the  tree  whereof  I  commanded  thee  that  thou  shouldst 
not  eat?  '  And  the  same  question  was  put  to  Eve  also."  The  above  passage  appears 
to  be  in  favour  with  the  judges.  It  was  cited  by  Maule,  J.,  in  Abley  v.  Dale,  (1850) 
10  C.  B.  71,  72;  by  Byles,  J.,  in  Cooper  v.  Wandsworth  Board  of  Works,  (1863) 
82  L.  J.  C.  P.  188;  135  E.  E.  643;  14  C.  B.  (N.S.)  195;  and  by  Scrutton,  J.,  in 
Power  V.  Great  Eastern  Railway,  (1915).  The  author  pointed  out  that  it  is  an 
authority  not  strictly  in  point;  for  though  our  first  parents  were  certainly  asked  what 
they  had  to  say  why  judgment  should  not  pass  against  them,  the  same  question 
was  as  certainly  not  put  to  the  serpent ;  and  as  he  was  at  that  time  endowed  with 
miraculous  powers  of  speech,  it  seemed  strange  that,  before  he  was  "cursed  above 
all  cattle,"  and  was  sentenced  to  "  go  upon  his  belly,  and  eat  dust,"  he  was  not 
asked  whether  he  had  really  "  beguiled  Eve,"  and  if  so,  for  what  cause.  The  Editor 
of  the  10th  edition  added  that  the  passage  was  neither  "  strictly  in  point,"  nor  even 
at  all  apposite,  because  as  the  Fathers  pointed  out  centuries  ago  (see,  e.g.,  St. 
Irenaeus,  a.d.  176,  Adv.  Haer.  lib.  iii.,  cap.  XXXV.,  §  2),  while  a  human  tribunal 
only  acts  upon  an  accumulation  of  evidence,  and  even  after  it  has  acquired  this,  only 
acquires  a  knowledge  which  is  but  imperfect  and  uncertain,  the  Divine  Tribunal 
possesses  an  absolute,  complete,  and  infallible  knowledge;  so  that  God,  being 
omniscient,  put  His  questions  to  our  first  parents,  not  to  obtain  knowledge,  but  for 
their  own  sakes,  and  in  order  that  they,  by  urging  how  they  had  been  "  beguiled," 
might  obtain  the  promise  of  the  Eedemption;  but  did  not  question  the  serpent, 
because  He  knew  the  latter  to  possess  no  excuse,  and  to  h%ve  transgressed  deliber- 
ately and  wilfully. 
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§§  1730 — 1733.]       NO  NOTICE  of  foreign  judgment. 

justice  where  the  foreign  court  has  jurisdiction  over  the  aubject-matter 
of  the  suit,  and  the  parties  thereto,  and  where  the  parties  have  duly 
and  in  accordance  with  Enghsh  ideas  of  natural  justice  been  sum- 
moned to  the  foreign  court  so  as  to  have  had  a  hearing  or  an 
opportunity  of  being  heard  (e). 

§  1731.  The  defendant,  however,  in  framing  such  a  statement  of 
defence,  must  carefully  negative  every  combination  of  facts  on  which 
the  judgment  can  be  supported;  and  therefore,  if  he  merely  deny  that 
he  has  had  notice  of  any  process,  and  do  not  allege,  that  without 
process  the  suit  in  a  foreign  court  would  be  a  nullity,  his  statement 
will  be  bad  in  point  of  law ;  unless,  perhaps,  in  the  event  of  its  con- 
taining a  distinct  averment,  that  he  has  had  no  notice  or  knowledge 
whatever  of  the  suit  (/).  In  Ferguson  v.  Mahon  (g),  the  plea,  indeed, 
was  held  good,  though  it  merely  denied  a  notice  of  process ;  but  that 
case,  which  was  an  action  on  an  Irish  judgment,  can  only  be  sus- 
tained, if  at  all  (h),  on  the  ground  that  an  English  Court  will  judicially 
recognise  the  fact  that  an  action  must  be  commenced  by  process  in 
Ireland  (/). 

§  1732.  The  most  difficult  point  coimeeted  with  foreign  judgments 
is,  to  determine  when  they  are  conclusive,  and  when  they  are  merely 
prima  facie  evidence  of  the  facts  adjudicated  by  them ;  and  here  it 
will  be  convenient  to  consider  the  subject  as  it  relates,  first,  to  judg- 
ments in  rem;  next,  to  judgments  inter  partes,  when  they  are  set 
up  by  waj'  of  defence  to  a  suit  in  a  domestic  tribunal;  and  lastly, 
to  such  judgments,  when  they  are  sought  to  be  enforced  in  our  own 
courts  against  the  original  defendant,  or  his  estate. 

§  1733.  And  first,  as  to  foreign  judgments  in  rem.  The  most 
important  of  these  are  the  sentences  of  condemnation  by  foreign 
Courts  of  Admiralty  on  questions  of  prize ;  and  here,  although  Lord 
Thurlow  and  Lord  Ellenborough  were  wont  to  say  that  the  practice 
of  receiving  them  at  all  in  evidence  rested  upon  an  overstrained 
comity,  and  was  often  productive  of  cruel  injustice  (fc),  it  is  now  too 
late  to  dispute  the  rule,  that,  provided  such  sentences  are  not  im- 
peachable upon  some  one  of  the  grounds  before  stated  (I),  they  will 

(e)  Bobinson  v.  Femier,  [1913]  3  K.  B.  835;  83  L.  J.  K.  B.  81. 

(/)  Reynolds  v.  Fenton,  (1846)  3  C.  B.  187;  16  L.  J.  C.  P.  15;  71  E.  R.  315; 
Sheehy  v.  Professional  Life  Assurance  Co.,  (1853)  18  C.  B.  787;  22  L.  J.  C.  P.  244; 
93  R.  E.  740;  Maubourquet  v.   Wyse,  (1867)  I.  E.,  1  C.  L.  471. 

(g)  (1839)  11  A.  &  E.  179;  3  P.  &  D.  143,  S.  C.  ;  9  L.  J.  Q.  B.  146;  52  E.  E. 
301. 

(h)  Sheehy  v.   Professional  Life  Assurance  Co.,  supra. 

(!)    Reynolds  v.  Fenton.  supra. 

(k)  Fisher  v.  Ogle,  (1808)  1  Camp.  419,  420;  Donaldson  v.  Thompson,  (1808) 
id.  432 ;  10  E.  E.  717.    ^ 

(/)    .Ante,  §§  1724,  172.5,  1729. 
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be  conclusive  against  all  persons,  and  in  all  countries,  as  to  the  fact 
upon  which  the  condemnation  proceeded,  where  such  fact  is  stated 
on  the  face  of  the  sentence,  free  from  ambiguity  (m).  At  the  same 
time  it  is  equally  clear,  that  the  ground  of  condemnation  may  still 
be  contested  in  an  English  covirt  of  law,  when  the  language  of  the 
sentence,  by  setting  out  several  reasons  for  the  judgment,  leaves  it 
uncertain  whether  the  ship  was  condemned  upon  a  ground  which 
would  warrant  its  condemnation  by  the  law  of  nations,  or  upon 
another  ground,  which  amounts  only  to  a  breach  of  the  municipal 
regulations  of  the  condemning  country  (»). 

§  1734.  Whether  a  sentence,  which,  without  stating  any  ground 
of  decision,  should  condemn  a  vessel  as  lawful  prize,  would  be  con- 
clusively presumed  to  have  been  pronounced  on  some  just  ground, 
is  a  question  of  doubt.  Lord  Mansfield,  and  several  other  eminent 
judges  of  the  last  century,  entertained  an  opinion  in  favour  of  its 
conclusive  character  (o) ;  but  this  doctrine  has  since  been  much 
shaken;  and  in  a  case  of  some  importance  Chief  Justice  Tindal  has 
not  hesitated  to  declare,  that,  in  order  to  bind  strangers,  the  ground 
of  the  decision  must  appear  clearly  upon  the  face  of  the  sentence, 
and  that  it  will  not  suffice  for  it  to  be  collected  by  inference  only  (p). 
Perhaps,  the  safest  rule  on  the  subject  would  amount  to  no  more 
than  this;  that  if,  in  an  action  upon  a  policy  of  insurance  con- 
taining a  warranty  of  neutrality,  the  underwriter  were  to  rely  upon 
a  general  sentence  of  condemnation,  the  assured  might  still  show 
that  in  fact  the  judgment  had  proceeded  upon  some  ground  other 
than  that  of  an  infraction  of  neutrality  (g) ;  although,  in  the  absence 
of  such  proof,  the  court  would  certainly  feel  bound  to  pronounce 
that  the  ship  was  condemned  as  enemies'  property  (r). 


(m)  Dalgleish  v.  Hodgson,  (1831)  7  Bing.  504;  33  E.  E.  504;  Bolton  v. 
Gladstone,  (1804)  5  East,  160;  Lothian  v.  Henderson,  (1803)  3  B.  &  P.  499,  517; 
7  E.  E.  829;  Kindersley  v.  Chase,  2  Park,  Ins.  743—753.  See  Cammell  v.  Sewell, 
(1860)  5  H.  &  N.  742;  29  L.  J.  Ex.  350;  120  E.  E.  799. 

(n)  Dalgleish  v.  Hodgson,  (1831)  7  Bing.  495,  504;  9  L.  J.  (O.S.)  C.  P.  138; 
33  E.  E.  546;  Hobbs  v.  Henning,  (1864)  17  G.  B.  (N.S.)  791;  34  L.  J.  C.  P.  117; 
142  E.  E.  629;  Bernardi  v.  Motteux,  (1781)  2  Doug.  575;  Calvert  v.  Bovill,  (1798) 
7  T.  E.  523;  4  E.  E.  517;  Baring  v.  Clagett,  (1802)  3  Bos.  &  P.  215;  6  E.  E.  759. 

(o)  Saloucci  v.  Woodmass,  2  Park,  Ins.  727,  per  Ld.  Mansfield;  recognised 
by  Ld.  Alvanley  in  Baring  v.  Clagett,  supra;  and  by  Lawrence,  J.,  in  Lothian  v. 
Henderson,  supra;  Pollard  v.  Bell,  (1800)  8  T.  E.  438;  5  E.  E.  404,  per  Grose,  J.; 
444,  per  Le  Blanc,  J. 

(p)  Dalgleish  v.  Hodgson,  supra;  Fisher  v.   Ogle,  supra. 

(q)  Calvert  v.  Bovill,  supra. 

(r)  For  American  authorities  respecting  proceedings  in  rem  in  foreign  courts 
of  Admiralty,  see  Croudson  v.  Leonard,  (1808)  4  Cranch  434;  Williams  v.  Armroyd, 
(1813)  7  Cranch  423;  Hudson  v.  Guestier,  (1848)  4  Cranch  293;  The  Mary,  (1815) 
9  Cranch  126,  142—146;  Bradstreet  v.  Neptune  Insurance  Co.,  (1839)  3  Sumn.  600; 
Grant  v.  M'Lachlin,  (1809)  4  Johns.  34;  Burnham  v.  Webster,  (1846)  1  Woodb. 
&  M.  176. 
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§  1735.  Another  important  class  of  foreign  judgments  in  rem 
consists  of  sentences  concerning  marriage,  and  sentences  of  divorce  (s). 
These,  when  pronounced  in  the  country  where  the  marriage  was 
solemnised,  and  the  parties  are  domiciled,  will  be  regarded  in  the 
courts  of  England  as  conclusive  of  the  facts  adjudicated  (f),  unless  they 
be  open  to  some  of  the  objections  before  stated  (u) ;  for  otherwise,  as 
Lord  Hardwicke  once  observed,  "  the  rights  of  mankind  would  be 
very  precarious."  (v). 

§  1736.  Foreign  jurists  strongly  contend,  that  a  similar  doctrine 
should  prevail  in  favour  of  all  judgments  in  rem;  and,  consequently, 
that  the  decree  of  a  foreign  court,  declaring  the  status  of  a  person, 
and  placing  him,  as  an  idiot,  or  a  minor,  or  a  prodigal,  under 
guardianship,  should  be  deemed  of  universal  authority  and  obliga- 
tion. So  it  doubtless  would  be  deemed,  in  regard  to  all  acts  done 
within  the  territories  of  the  sovereign  whose  tribunal  pronounced  the 
sentence.  But,  in  this  country,  as  also  in  America,  the  rights  and 
powers  of  guardians  are  considered  as  strictly  local;  and  no  guardian 
is  here  admitted  to  have  any  right  to  receive  the  profits,  or  to  assume 
the  possession,  of  the  real  estate  of  his  ward,  or  to  control  his  person, 
or  to  maintain  any  aiction  for  his  personalty,  without  having  received 
a  due  appointment  from  the  proper  English  authority  (cc). 

§  1737.  The  decisions  of  foreign  courts  of  bankruptcy  and  insol- 
vency may  be  placed  in  the  same  category  with  decrees  appointing 
guardians;  and,  therefore,  although  the  discharge  of  a  debtor  under 
the  bankrupt  or  insolvent  laws  of  a  foreign  State  will  so  far  be  re- 
cognised in  this  country,  that  it  will  be  held  of  binding  authority 
with  respect  to  all  contracts  made  in  such   State,  it  cannot  be  here 

(«)  The  whole  subject  of  foreign  divorce  is  ably  discussed  in  Story,  Confl. 
§§  200— 230b. 

(t)  Le  Mesurier  v.  Le  Mesuner,  [1895]  A.  C.  517;  64  L.  J.  P.  C.  97;  Bater  v. 
Bater,  [1906]  P.  209;  75  L.  J.  P.  60. 

(a)  Ante,  §§  1724,  1725,  1729.  As  to  which,  however,  see  Bater  v.  Bater,  supra, 
a  careful  consideration  of  which  will  show  how  much  more  restricted  such  exceptions 
really  are  than  was  formerly  supposed. 

(v)  Roach  V.  Garvan,  (1748)  1  Ves.  Sen.  159;  Ex.  p.  Cottington,  (1678)  2  Swans. 
326,  n. ;  cited  in  Boucher  v.    Lawson,   Gas.   Hard.   9;   Sinclair  v.   Sinclair,    (1798) 

1  Hag.  Cons.  297. 

(x)  Dawson  v.  Jay,  (1864)  2  Sm.  &  G.  199;  97  B.  R.  165;  Ex.  p.  Wathins,  (1752) 

2  Ves.  Sen.  470a;  Story,  Confl.  §§  499,  504,  504a,  594;  Morrell  v.  Dickey,  (1814) 
1  Johns.  Ch.  E.  153;  Kraft  v.  Wickey,  (1832)  4  Gill  &  J.  332,  340,  341.  See, 
however,  Grimwood  v.  Bartels,  (1877)  46  L.  J.  Ch.  788,  where  Hall,  V.-C,  allowed 
a  foreign  curator  ad  bona  of  a  lunatic  to  receive  the  income  derivable  from  the  lunatic's 
real  estate  in  this  country,  though  he  would  not  allow  the  estate  itself  to  be  con- 
veyed to  him.  See,  also.  In  re  Gamier,  (1872)  L.  R.  13  Eq.  532;  41  L.  J.  Ch.  119; 
and  Scott  v.  Bentley,  (1855)  24  L.  J.  Ch.  244 ;  1  K.  &  J.  281 ;  103  R.  R.  82,  where 
Wood,  V.-C, — apparently  misled  by  an  erroneous  reference,  see  461/.  J.  Ch.  789, — held, 
that  a  curator  bonis  of  a  lunatic's  estate  appointed  by  a  Scotch  court  might  sue  in 
England  for  debts  due  to  the  lunatic.    Therefore  qurere. 
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pleaded  in  bar  to  any  action,  which  is  brought  on  a  contract  made  or 
to  be  performed  elsewhere  {y).  A  foreign  law  making  the  title  of  the 
trustee  relate  back  to  transactions  which  the  debtor  himself  could  not 
have  disturbed  has  no  operation  in  England  (e). 

§  1738.  With  regard  to  executors  and  administrators ;  it  is  now 
clearly  established,  that,  in  order  to  sue  or  be  sued  in  any  court  of 
England,  in  respect  of  the  rights  or  property  of  a  testator  or  intestate, 
the  plaintiff  (a),  or  defendant  (b),  as  the  case  may  be,  must  have 
obtained  a  probate,  or  letters  of  administration,  in  the  proper  court  of 
this  country.  A  foreign  or  colonial  probate  or  letters,  granted  by  the 
court  of  the  country  where  the  deceased  was  domiciled,  may  be  brought 
under  the  notice  of  the  English  Court  of  Probate,  with  the  view  of 
inducing  that  tribunal  to  clothe  the  foreign  executor  or  administrator 
with  proper  English  powers  (c) ;  but  until  he  be  so  clothed,  he  cannot 
sue  in  this  country;  and  when  he  is  so  clothed,  he  may  sue  without 
showiug,  in  addition  to  his  English  title,  that  any  probate  or  letters 
have  been  granted  to  him  by  the  foreign  court  (d).  If,  indeed,  an 
executor  or  administrator,  under  a  valid  foreign  probate  or  grant,  ha."* 
received  a  debt  due  to  the  deceased  in  the  foreign  country,  and  given 
a  release  for  it,  this  will  be  a  bar  to  any  demand  against  the  debtor 
on  the  part  of  an  executor  or  administrator  appointed  in  England ; 
and  to  this  extent,  and  for  this  purpose  only  (e),  the  English  tribunals 
will  recognise  and  give  effect  to  foreign  probates  and  grants  (/). 

§  1739.  Next,  as  to  foreign  judgments  into  parten,  when  they 
are  set  up  by  way  of  defence  to  an  action  in  a  domestic  court.  Such 
a  judgment,  when  pronounced  adversely  to  the  party  who.  brings  the 
second  action,  will  be  conclusively  binding  upon  him,  provided  it  be 
properly   pleaded    by    way    of    estoppel    (g).      But    the    statement    of 

iy)  Tmone  v.  Smith,  (1845)  1  Woodb.  &  M.  115,  where  this  question  is  very  fully 
discussed  by  Woodbury,  J. 

(z)  Galbraith  v.  Grimshaw,  [1910]  A.  G.  508;  79  L.  J.  K.  B.  1011. 

(a)  Whyte  v.  Rose,  (1842)  3  Q.  B.  507;  61  E.  E.  275,  per  Tindal,  C.  .T.,  pro- 
nouncing the  judgment  of  Ex.  Ch. ;  Sfratt  v.  Harris,  (18.83)  4  Hag.  Bcc.  405; 
Price  V.  Dewhurst,  (1838)  4  Myl.  &  Cr.  80—82;  8  L.  J.  Ch.  57;  42  E.  E.  176,  per 
M.  Cottenham;  Lasseur  v.  Tyrconnel,  (1846)  10  Beav.  28.  But  .%ee  M'Mahon  v. 
Rawlings,  (1848)  16  Sim.  429.  See,  also,  Vanquelin  v.  Bouard.  (1863)  13  C.  B. 
(N.S.)  341 ;  33  L.  J.  C.  P.  78;  137  E.  E.  540. 

(b)  Silver  v.  Stein,  (1852)  21  L.  J.  Ch.  812,  per  Kindersley.  Y.-C. 

(c)  Price  v.  Detchurst,  supra;  Enokin  v.  Wylie,  (1862)  10  H.  L.  C.  1;  31  L.  -J. 
Ch.  402;  138  E.  E.  1;  Miller  v.  James,  (1872)  L.  E.  3  P.  &  D.  4 ;  Limehouse  Board 
of  Works,  ex  parte  Vallance,  (1883)  24  Ch.  D.  177;  42  L.  J.  P.  &  M.  21. 

(d)  Whyte  v.  Rose,  supra;  Garter  Ji  Crost's  Case.  (1585)  Godb.  33. 

(e)  See  Tighe  v.  Tighe,  (1877)  I.  E.  11  Eq.  203;  Lightfoot  v.  Bicklei/,  (1830) 
2  Eawle  431 ;  Story,  Confl.  §  522. 

(/)  Daniel  v.  Luker,  (1571)  3  Dyer,  306a,  pi.  58;  recognised  and  explained  in 
Whyte  V.  Rose,  supra. 

ig)  Philips  V.  Hunter,  (1795)  2  H.  Bl.  410;  Plummer  v,  Woodburne,  (1825) 
4  B.  &  C.  625 ;  4  L.  J.  (O.S.)  K.  B.  6 ;  Ricardo  v.  Garcias,  '(1845)  12  01.  &  E.  .368.- 
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defence  requires  to  be  carefully  drawn;  for,  although  it  need  not  set 
forth  the  proceedings  and  judgment  at  length  (h),  yet,  if  it  contain 
no  averment  that  the  plaintiff  was,  at  the  commencement  of  the 
foreign  suit,  subject  to  the  jurisdiction  of  the  foreign  country,  by  reason 
of  allegiance,  domicile,  or  temporary  presence  (i);  or  that  the  foreign 
court  had  jurisdiction  over  the  subject-matter  of  the  suit;  or  that, 
by  the  law  of  the  foreign  country,  the  judgment  recovered  was  final 
and  conclusive,  so  as  to  be  an  absolute  bar  to  a  fresh  action  (k); 
or  that  the  matters  in  issue  in  the  foreign  court  were  identical  with 
those  sought  to  be  put  in  issue  in  the  present  suit  (I) ; — in  any  of  these 
cases,  the  statement  will  be  exposed  to  the  risk  of  being  held  bad  if 
the  point  of  law  be  duly  raised  by  the  plaintiff's  reply.  Should  the 
defendant,  instead  of  pleading  the  judgment,  content  himself  with 
putting  it  in  evidence,  it  will  then, — like  a  domestic  judgment  under 
similar  circumstances, — be  merely  cogent,  but  not  conclusive,  evidence 
in  his  behalf  {m). 

§  1740.  But  now,  let  it  be  assumed,  that  the  foreign  judgment 
was  pronounced  in  favour  of  the  party  who  brings  the  second  suit. 
Can  the  defendant  avail  himself  of  such  judgment  as  a  defence,  where 
the  plaintiff's  statement  of  claim  rests  on  the  original  cause  of  action? 
Clearly  he  cannot,  because  the  nature  of  the  debt  or  damage  sought 
to  be  recovered  has  not  been  changed;  the  plaintiff  has  no  higher 
remedy  in  consequence  of  the  foreign  judgment,  and  he  cannot  issue 
immediate  execution  upon  it  in  this  country  (n),  but  can  only  enforce 
it  by  bringing  a  fresh  action  (o).  If,  indeed,  the  foreign  judgment 
has  not  only  been  recovered,  but  has  had  satisfaction  entered  up, 
it  will  then  be  conclusive  in  favour  of  the  defendant,  if  properly 
pleaded  (p),  and  this  is  so,  even  although  the  plaintiff  may  have 
recovered  judgment  in  the  foreign  action  for  a  sum  smaller  than  that 
which  he  claimed  in  the  foreign  action,  and  smaller  than  that  claimed 
by  him  in  the  subsequent  action  in  England,  so  long  as  the  cause  of 
action  is  the  same  (g).  It  may  here  be  added,  that  if  a  man  has  been 
tried  and  acquitted  in  a  foreign  country  by  a  court  having  competent 
jurisdiction,  he  may  plead  and  prove  such  acquittal  in  bar  of  any  in- 
dictment preferred  against  him  in  this  country  for  the  same  offence  (/). 

(h)  Bicardo  v.  Garcias,  supra. 

(i)  General  Steam  Navigatim  Go.  v.  Guillon,  (1843)  11  M.  &  W.  877,  894; 
13  L.  J.  Ex.  168  ;  63  E.  R.  807. 

(fc)  Plummer  v.  Woodburne,  supra;  Frayers  v.  Worms,  (1861)  10  C.  B.  (N.S.) 
149 ;  128  B.  R.  652. 

{I)    Ricardo  v.  Garcias,  supra. 

{m)Ante,  §§  91,1673. 

(n)  Hall  V.  Odber,  (1809)  11  East,  118;  10  E.  E.  443. 

(o)  Smith  V.  Nicolls,  (1839)  5  Bing.  N.  C.  208,  220,  221;  8  L.  J.  C.  P.  92; 
50  E.  E.  658 ;  Wilson  v.  Lady  Dunsany,  (1854)  18  Beav.  293. 

(p)  Barber  v.  Lamb,  (1860)  29  L.  J.  C.  P.  234;  8  C.  B.  (N.S.)  95;  125  E.  E.  590. 

(g)  Taylor  v.  Holland,  [1902]  1  K.  B.  676;  71  L.  J.  K.  B.  278. 

(r)  R.  V.  Roche,  (1775)  1  Lea.  134. 
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§  1741.  When  a  foreign  judgment  inter  partes  is  sought  to  be  en- 
forced by  an,  action  in  a  domestic  tribunal,  it  matters  not  whether  it 
has  emanated  from  a  court  of  record,  or  not  of  record,  from  a  superior 
or  inferior  court,  from  a  court  of  common  law,  or  from  one  exercising 
equitable  jurisdiction  (if  and  so  far  as  foreign  tribunals  lend  them- 
selves to  such  a  classification) ;  but  in  all  cases  alike,  provided  a  clear 
balance  has  been  ascertained,  and  a  final  (s)  decision  on  the  merits 
has  been  bona  fide  pronounced  by  a  tribunal  of  competent  authority, 
the  successful  party  may  maintain  an  action  upon  such  foreign  judg- 
ment in  the  King's  Bench  Division  of  the  High  Court  for  the  recovery 
of  the  amount  so  decided  to  be  due  to  him  (t).  Even  costs  awarded 
by  a  decreet  of  the  Court  of  Session  in  Scotland  in  a  suit  for  a  divorce, 
have  been  recovered  by  an  action  brought  against  the  defendant  while 
resident  in  this  country  (u) ;  and  in  conformity  with  this  decision  it 
seems  that,  were  litigation  to  arise  in  France  relating  to  real  property, 
and  were  costs  to  be  given  against  a  party  who  should  afterwards  come 
'  to  this  country,  an  action  for  such  costs  might  here  be  maintained  (u). 
Before  the  Judicature  Act  the  decrees  of  foreign  courts  of  equity 
might,  indeed,  in  some  instances,  not  be  enforceable  in  the  English 
Common  Law  Courts,  because  they  might  involve  collateral  and  provi- 
sional matters,  to  '^\-hich  such  court-  could  not  conveniently  give  full 
effect;  but  even  then  the  Court  of  Chancery  would  entertain  an  action 
founded  on  such  a  foreign  decree,  for  the  purpose  of  giving  effect  to  it 
in  regard  to  English  property  (x),  and  since  the  Judicature  Act  the 
choice  of  the  particular  division  of  the  High  Court  is  merely  concerned 
with  comparative  convenience  of  machinery,  both  divisions  of  the 
High  Court  being  equal  in  point  of  legal  competence  to  afford  relief. 
So  much,  then,  as  to  the  subject-matter  of  foreign  judgments  which 
may  be  enforced  in  this  country.  No  action  will  lie  upon  a  foreign 
judgment  which  is  on  the  face  of  it  defective  (y).  But,  on  the  other 
hand,  in  an  action  in  this  country  upon  a  judgment  of  a  foreign  court, 
it  seems  probable  (z)  that  the  English  courts  will  not  entertain  a 
defence  which  could  have  been  set  up  in  such  foreign  court  but  was 

(s)  If  the  decree  or  judgment  be  not  final,  the  action  upon  it  is  not  maintain- 
able, Patrick  V.  Sheclden,  (1853)  2  E.  &  B.  14;  22  L.  J.  Q.  B.  283;  95  K.  E.  402; 
Paul  V.  Roy,  (1852)  21  L.  J.  Ch.  361 ;  15  Beav.  433;  92  E.  E.  497. 

(t)  Henderson  v.  Henderson,  (1844)  6  Q.  B.  288;  13  L.  J.  Q.  B.  274;  66  E.  E. 
384;  Sadler  \.  Robins,  (1807)  1  Camp.  255,  256;  Henley  v.  Soper,  (1828)  8  B.  &  C. 
16;  6  L.  J.  (O.S.)  K.  B.  210,  as  to  decrees  of  colonial  courts  of  equity;  Harris  v. 
Saunders,  (1825)  4  B.  &  C.  411;  3  L.  J.  (O.S.)  K.  B.  239;  28  E.  E.  310,  as  to  a 
judgment  of  one  of  the  superior  courts  in  Ireland;  ArnoU  v.  Redfern,  (1826)  3  Bing. 
353;  4  L.  J.  (O.S.)  C.  P.  89,  as  to  a  judgment  of  a  Court  of  Admiralty  in  Scotland. 

(u)  Russell  v.  Smyth,  (1842)  9  M.  &  W.  810;  11  L.  J.  Ex.  308;  60  E.  E.  904. 

(v)  Id.  9  M.  &  W.  818,  per  Ld.  Abinger. 

(x)  Henderson  v.  Henderson,  supra;  Houlditch  v.  M.  of  Donegal,  (1834)  8  Bligh, 
N.  S.  301 ;  37  E.  E.  181. 

(y)  Buchanan  v.  Rucker,  (1808)  1  Camp.  63;  9  E.  E.  531. 
■  (z)  This,  however,  is  rather  a. vexed  question  ;  as  to  the  conflicting  views  on  which, 
see  post,  §  1744. 
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not  then  advanced  (a).  With  regard  to  procedure  on  such  a  judgment, 
it  should  be  noted  that  as  a  foreign  judgment  is  only  prima  facie 
evidence  of  a  debt,  persons  who  hold  property  as  trustees  for  the 
debtor  cannot  be  joined  as  defendants  in  such  an  action  (6). 

§  1742  Whilst,  however,  the  doctrine  has  met  with  ready  accept- 
ance on  all  sides  that  foreign  judgments  are  prima  facie  evidence  in 
support  of  the  plaintiff's  claim  and  are  to  be  deemed  right  until  the 
contrary  is  established  (o),  there  has  been  much  difference  of  opinion 
whether  such  judgments  are  to  be  deemed  conclusive,  or  whether  the 
defendant,  by  going  at  large  into  the  original  merits,  can  dispute  the 
propriety  of  the  decision.  It  may  now,  however,  be  taken  to  be  settled 
that  a  valid  foreign  judgment  is  conclusive  as  to  any  matter  thereby 
adjudicated  upon,  and  cannot  be  impeached  for  error  either  of  fact  or 
of  law  (d).  The  next  following  paragraph  as  it  appeared  in  the  last 
edition  is  retained  on  account  of  its  historical  interest. 

§  1744.  On  the  one  hand  it  has  been  held  that  foreign  judgments 
are  so  far  conclusive  that  the  defendant  is  not  at  liberty  to  raise  any 
defence  to  them  which  could  have  been  raised  (though  it  in  fact  was 
not)  in  the  foreign  court.  This  ^iew  has  been  taken  several  times  by 
the  Court  of  Queen's  Bench  (e),  once  by  the  Court  of  Common  Pleas  (/), 
and  once  by  the  Court  of  Exchequer  (g),  and  has  been  also  advanced 
by  Lord  Nottingham  (h).  Lord  Kenyon  [i),  Lord  Ellenborough  (k),  Sir 
L.  Shadwell  (/),  Lord  Wensleydale  {m),  and  the  Court  of  Exchequer 
in  Ireland  (n).     On  the  other  hand,  Lord  Hardwicke  (o).  Lord  Mans- 

(a)  Henderson  v.  Henderson,  supra;  Sadler  v.  Robins,  (1807)  1  Camp.  255. 

(b)  Hawksford  v.  Giffard,  (1886)  12  App.  Cas.  122;  52  L.  J.  P.  C.  10. 

(c)  Sinclair  v.  Fraser,  (1771)  cited  in  20  How.  St.  Tr.  468,  469 ;  and  in  1  Doug. 
4  n;  recognised  in  Arnott  v.  Redfern,  (1826)  3  Bing.  353;  4  L.  J.  (0.  S.)  C.  P.  89; 
and  in  Robertson  v.  Struth,  (1844)  5  Q.  B.  942;  64  E.  E.  684;  Coivan  v.  Braidwood, 
(1826)  1  Man.  &  G.  882;  10  L.  J.  C.  P.  42;  56  E.  E.  561. 

(d)  Dicey,  Gonfl.  of  Laws  (2nd  ed.),  p.  407,  citing  Henderson  v.  Henderson, 
supra;  De  Gosse  Brissac  v.  Rathbone,  (1861)  6  H.  &  N.  301;  30  L.  J.  Ex.  238; 
Castrique  v.  Imrie,  (1870)  L.  E.  4  H.  L.  414;  39  L.  J.  C.  P.  350;  Goddard  v.  Gray, 
(1870)  L.  E.  6  Q.  B.  139;  40  L.  J.  Q.  B.  62;  and  Scott  v.  Pilkington,  (1862)  2  B.  &  S. 
11;  to  which  authorities  may  be  added  Pemberton  v.  Hughes,  [1899]  1  Ch.  780; 
68  L.  J.  Ch.  281 ;  Bater  v.  Bater,  [1906]  P.  209 ;  75  L.  J.  P.  60 ;  Robinson  v.  Fenner, 
[1918]  3  K.  B.  835 ;  83  L.  J.  K.  B.  81. 

(e)  Henderson  v.  Henderson,  (1844)  6  Q.  B.  288;  Ferguson  v.  Mahon,  (1839) 
11  A.  &  E.  179,  183;  Bank  of  Australasia  v.  Nias,  (1851)  16  Q.  B.  717;  Scott  v. 
Pilkington,  (1862)  2  B.  &  S.  11. 

(/)    Vanquelin  v.  Bouard,  (1863)  15  C.  B.  (N.S.)  341. 
(3)  De  Gosse  Brissac  v.  Rathbone,  (1861)  6  H.  &  N,  301. 

(h)  Gold  v.  Ganham,  (1678)  cited  in  note  to  Kennedy  v.  Gassillis,  (1818)  2 
Swanst.  325. 

(i)  Galbraith  v.  Neville,  (1789)  1  Doug.  6,  n. 

(k)  Tarleton  v.  Tarleton,  (1815)  4  M.  &  S.  22. 

(Z)  Martin  v.  Nicolls,   (1830)  3  Sim.  458. 

(m)  Citing  Martin  v.  Nicolls,  in  Becquet  v.  MacCarthy,  (1831)  2  B.  &  Ad.  954. 

(n)  Sims  v.  Thomas,  (1841)  8  Ir.  L.  E.  415.   • 

(o)  Isquierdo  v.  Forbes,  (1760)  cited  by  Ld.  Mansfield,  in  1  Doug.  6. 
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field  (p),  Chief  Baron  Eyre  (g),  Mr.  Justice  Buller  (r),  Mr.  Justice 
Bayley  (s),  and  especially  Lord  Brougham  (i),  have  strenuously  con- 
tended that  foreign  judgments,  when  actions  are  brought  upon  them, 
are  not  conclusive,  but  are  merely  piima  facie  evidence  on  behalf  of 
the  plaintiff.  The  other  opinion  appears  to  be  that  a  judgment  of  a 
foreign  court  of  competent  jurisdiction  is  so  far  conclusive  upon  the 
merits  that  it  will  be  acted  upon  by  the  courts  of  this  country  unless 
it  is  shown  by  the  record  of  the  proceedings  on  which  the  original 
judgment  was  founded,  that  it  was  unjustly  or  fraudulently  obtained 
without  actual  personal  notice  to  the  party  affected  by  it,  or  unless 
it  is  clearly  and  unequivocally  shown  by  extrinsic  evidence,  that  the 
judgment  has  manifestly  proceeded  upon  false  premises  or  inadequate 
reasons,  or  upon  a  palpable  mistake  of  local  or  foreign  law  (u). 

§  1745.  When  a  foreign  judgment, — instead  of  being  itself  the 
consideration  of  the  promise  declared  on, — merely  comes  incidentally 
or  collaterally  in  question,  it  cannot  be  disputed.  Thus,  in  Tarleton  v. 
Tarleton  (v),  the  plaintiff  and  defendant  had  been  partners,  and  the 
latter,  on  the  dissolution  of  the  partnership,  had  covenanted  to  in- 
demnify the  former  against  the  debtsi  of  the  late  firm.  In  an  action 
on  that  covenant,  the  plaintiff,  in  order  to  prove  the  damnification,  put 
in  a  judgment  recovered  in  a  foreign  court  by  a  creditor  of  the  firm 
against  himself  and  the  defendant,  in  consequence  of  which  his 
property  had  been  seized;  and  the  court  held,  that  the  defendant  was 
not  at  liberty  to  show  that  the  proceedings  were  erroneous. 

§  1746.  Another  clear  rule  connect-ed  with  this  subject  is,  that  a 
foreign  judgment  does  not  occasion  a  merger  of  the  original  cause  of 
action;  and,  therefore,  when  it  becomes  necessary  to  enforce  the 
plaintiff's  demand  in  this  country,  he  may  either  resort  to  such  original 


(p)   Walker  v.  Witter,  (1778)  1  Doug.  1. 

(9)  Philips  V.  Hunter,  (1795)  2  H.  Bl.  410. 

(r)  Galbraith  v.  Neville,  (1789)  1  Doug.  6  n.  ;  Messin  v.  Ld.  Massareene ,  (1791) 
4  T.  B.  493. 

(s)  Tarleton  v.  Tarleton,  (1815)  4  M.  &  S.  23. 

(t)  Houlditch  V.  Mayor  of  Donegal,  (1834)  8  Bligh,  N.  S.  301,  337—342, ;  Don  v. 
Lippma7in,  (1837)  5  CI.  &  F.  1,  20—22. 

(a)  Wheaton  (4th  Bng.  ed.),  p.  231;  see  also  Weetlake  (3rd  ed.),  §  328 ;  2  Smith, 
L.  G.  (12th  ed.),  p.  813,  et  seq;  Story  Conflict  of  Laws,  §§  607,  608.  See,  also,  some 
remarks  by  Lord  Campbell,  C.J.,  in  Bank  of  Australasia  v.  Nias,  (1861).  This  opinion 
appears  to  be  in  conformity  with  the  view  taken  by  the  most  eminent  public  jurists  that 
a  final  judgment  in  a  personal  action  in  the  courts  of  competent  jurisdiction  of  one  State 
ought  to  have  conclusive  effect  of  a  res  judicata  in  every  other  State  wherever  it 
is  pleaded  in  bar  of  another  action  for  the  same  cause.  Wheaton,  231,  citing  Vattel, 
liv.,  ii.,  ch.  vii.,  §§  84,  85;  Marten's  Droit  des  Gens,  §§  93,  94,  95;  Kliiber  Droit 
des  Gens,  §  69,  Deutsche  Bundes  Eecht,  §  366. 

(v)  (1815)  4  M.  &  S.  20;  recognised  by  Ld,  Brougham  in  Houlditch  v.  Mayor  of 
Donegal,  (1834)  8  Bligh,  N.  S.  241. 
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cause,  or  bring  an  action  upon  the  judgment  (x).  In  the  event  of  hia 
adopting  the  former  of  these  courses,  it  seems  that  the  defendant  may 
still,  notwithstanding  the  production  of  the  judgment,  dispute  the 
plaintiff's  demand;  for  it  may  well  be  contended,  that,  by  this  mode 
of  declaring,  the  plaintiff  has  himself  courted  a  reinvestigation  of  the 
merits  {y). 

§  1747.  Certain  statutory  enactments,  by  which  the  receipt  in 
evidence  of  the  adjudications  and  proceedings  of  particular  tribunals 
is  regulated,  must  now  be  referred  to.  And  first,  as  to  the  adjudica- 
tions and  other  proceedings  in  Courts  of  Bankruptcij.  It  has  been 
shown  that  some  of  these  may  be  proved  through  the  medium  of  the 
Gazette  in  which  they  have  been  published  («),  and  that  all  are  capable 
of  proof  by  producing  either  the  original  documents,  or  copies  of  them, 
provided  such  originals  or  copies  be  either  sealed  with  the  seal  of  a 
bankruptcy  court,  or  signed  by  a  judge  in  bankruptcy,  or,  in  thii 
case  of  copies,  be  certified  as  true  by  any  registrar  of  the  Court  (a). 
But  the  question  still  remains,  what  is  their  effect  when  proved? 
And  here  it  becomes  necessary  to  weigh  with  some  care  the  language 
of  the  Legislature,  as  applicable  to  each  particular  document.  Thus 
section  132  of  the  Bankruptcy  Act,  1914  (b), — after  enacting,  in  sub- 
sect.  1,  that  "  a  copy  of  the  London  Gazette  containing  any  notice 
inserted  therein  in  pursuance  of  this  Act  (c)  shall  be  evidence  of  the 
facts  stated  in  the  notice," — goes  on  to  provide,  in  sub-sec.  2,  that 
"the  production  of  a  copy  of  the  London  Gazette,  containing  any 
notice  of  a  receiving  order,  or  of  an  order  adjudging  a  debtor  bankrupt, 
shall  be  conclusive  evidence  in  all  legal  proceedings  of  the  order  having 
been  duly  made,  and  of  its  date." 

§  1748.  Again,  under  section  16,  sub-section  14,  of  the  Act,  "  a 
certificate  of  the  official  receiver  that  a  composition,  or  scheme  has 
been  duly  accepted  and  approved  shall,  in  the  absence  of  fraud,  be 
conclusive  as  to  its  validity."  So,  the  certificate  granted  by  the  Board 
of  Trade  declaring  any  person  to  be  a  trustee  in  bankruptcy,  is  made 
by  section  143,  "  conclusive  evidence  of  his  appointment  "  ;  and  section 
19,  sub-section  4,  provides,  that  the  appointment  "  shall  take  effect 
as  from  the  date  of  the  certificate."     In  other  words,  an  order   of 

(x)  Hall  V.  Odber,  (1809)  11  East,  118,  126,  127;  Smith  v.  Nicolls,  (1839)  5 
Bing.  N.  C.  221,  222;  Bank  of  Australasia  v.  Harding,  (1850)  9  C.  B.  661;  Kelsall 
v.  Marshall,  (1856)  1  C.  B.  (N.S.)  241. 

iy)  See  2  Smith,  L.C.,  12th  ed.,  p.  814. 

(z)  Ante,   §  1549. 

(a)  Ante,   §   1548. 

(b)  4  &  5  G.  5.  u.  59. 

(c)  Section,  11,  as  to  receiving  order;  section  18,  sub-section  2,  as  to  order  of 
adjudication ;  section  29,  sub-section  3,  as  to  order  annulling  adjudication.  See,  also. 
Bankruptcy  Eules,  Form  200.  All  these  notices  must  be  gazetted  by  the  Board  of 
Trade,  E.  354. 

1190 


ADMISSION    OF    PROCEEDINGS    IN    BANKRUPTCY.       [§§    1748 — 1752. 

adjudication  is  regarded  in  its  proper  light,   that  is,   as  a  judgment 
in  rem  (d) 

§  1749.  The  order  of  the  Board  of  Trade  releasing  the  trustee  of 
a  bankruptcy,  operates  so  as  to  "  discharge  him  from  all  liability  in 
respect  of  any  act  done  or  default  made  by  him  in  the  administration 
of  the  affairs  of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct 
as  trustee;  but  any  such  order  may  be  revoked  on  proof  that  it  was 
obtained  by  fraud,  or  by  suppression  or  concealment  of  any  material 
fact  "  (e). 

§  1760  The  order  of  discharge  of  a  bankrupt  (/),  which  the  Court 
of  Bankruptcy  is,  under  certain  circumstances,  empowered  to  grant, 
operates  as  a  discharge  of  the  bankrupt  from  all  debts  provable 
in  bankruptcy,  save  as  otherwise  provided  by  the  Act  (g),  and,  more- 
over, it  will  be  "  conclusive  evidence  of  the  bankruptcy,  and  of 
the  validity  of  the  pi-oceedings  thereon"  (h).  When  an  order  of  dis- 
charge has  been  granted,  the  Court,  if  it  thinks  fit,  may  award  to 
the  bankrupt  "  a  certificate  to  the  effect  that  his  bankruptcy  was 
caused  by  misfortune  without  any  misconduct  on  his  part  ' ' ;  and 
this  certificate  will  remove  the  disqualifications  to  which  he  would 
otherwise  be  subjected  under  section  32  of  the  Bankruptcy  Act,  1883  (?). 

§  1751.  Section  144  of  the  Bankruptcy  Act,  1914,  deserves  notice 
in  this  place;  for,  after  enacting  in  sub-section  1,  that  "  all  documents 
purporting  to  be  orders  or  certificates  made  or  issued  by  the  Board 
of  Trade,  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any 
person  authorised  in  that  behalf  by  the  President  of  the  Board,  shall 
be  received  in  evidence,  and  deemed  to  be  such  orders  or  certificates, 
without  further  proof  unless  the  contrary  is  shewn  ' ' ; — it  goes  on  to 
provide  in  sub-section  2,  that  "  a  certificate  signed  by  the  President  of 
the  Board  of  Trade  that  any  order  made,  certificate  issued,  or  act 
done,  is  the  order,  certificate,  or  act  of  the  Board  of  Trade,  shall 
be  conclusive  evidence  of  the  fact  so  certified." 

§  1752.  With  the  view  of  facilitating  the  proof  of  such  notices  as 
under  the  Bankruptcy  Act  are  required  to  be  gajsetted  or  advertised 

(d)  Revell  v.  BJake,  (1873)  L.  R.  8  C.  P.  533;  Ex  p.  Learoyd,  In  re  FouUs, 
(1878)  10  Ch.  D.  3. 

(e)  Section  93,  sub-section  3.     See,  also,  35  &  36  V.  c.  58,  s.  116. 

(/)  See  Bankruptcy  Eules,  P.  109.  See,  also,  as  to  the  form  and  effect  of  a 
"certificate  of  conformity"  granted  to  a  bankrupt  by  the  Court  of  Bankruptcy  in 
Ireland,  35  &  36  V.  o.  58,  ss.  57  &  58,  amended  by  53  &  54  V.  c.  71,  a.  10. 

(9)  4  &  5  G.  5,  c.  59,  s.  28.    See  Jakeman  v.  Cook,  (1879)  4  Ex.  D.  26. 

(h)  Section   28,  eub-section   3. 

(»■)  See  46  &  47  V.  c.  52,  s.  32 ;  53  &  54  V.  c.  71,  s.  9.  These  sections  are  not 
repealed  by  the  consolidating  Act  of  4  &  5  G.  5,  c.  -59. 
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in  local  papers,  the  Eegistrar  of  each  Court  is  empowered  to  file  with 
the  proceedings  a  memorandum  (fc)  referring  to  and  giving  the  date 
of  each  advertisement ;  and  this  memorandum  is  made  ' '  prima  facie 
evidence  that  the  advertisement  to  which  it  refers  was  duly  inserted 
in  the  issue  of  the  Gazette  or  paper  mentioned  in  it." 

§  1753.  Passing  now  to  other  judicial  documents,  little  need  be 
said  respecting  their  admissibility  and  effect.  It  has  already  been 
stated,  that,  under  the  old  system  of  pleading,  answers  in  Chancery, 
and  such  pleas  in  Chancery  as  have  been  put  in  upon  oath,  are 
receivable  against  the  party  by  whom  they  were  sworn,  as  cogent 
admissions  of  the  allegations  which  they  contain  (I) ;  but  that  demurrers 
in  equity  are  not  so  receivable,  since  they  were  merely  hypothetical 
statements  which,  assuming  the  facts  to  be  as  alleged,  denied  that 
the  defendant  was  bound  to  answer  (m).  Bills  in  Chancery,  whether 
they  were  bills  for  relief  or  for  discovery,  are  alike  inadmissible,  ex- 
cepting to  prove  their  own  existence,  or  the  institution  of  a  suit,  or 
that  certain  facts  were  in  issue  between  the  parties;  their  exclusion 
for  other  purposes  resting  upon  the  ground  that  they  contained  nothing 
more  than  mere  suggestions  of  counsel,  made  for  the  purpose  of 
obtaining  an  answer  upon  oath  (re).  It  seems  to  follow  by  a  parity 
of  reasoning,  that  under  the  old  system,  pleadings  at  common  law 
are  also  inadmissible  as  evidence  of  the  truth  of  the  facts  stated 
therein  (o) ;  unless,  indeed,  they  were  such  pleadings  as  required  to  be 
verified  by  affidavit  (p). 

§  1754  (g).  Depositions,  though  informally  taken,  are  receivable, 
like  any  other  admissions,  against  the  deponent  whenever  he  is  a 
,  party  (r) ;  or  they  may  be  used  to  contradict  and  impeach  him,  when 
he  is  afterwards  examined  as  a  witness  (s).  But  before  they  will  be 
available  as  secondary  evidence,  and  as  a  substitute  for  viva  voce 
testimony,  they  must  be  proved  to  have  been  regularly  taken,  under 
legal  proceedings  duly  pending,  or  on  some  other  occasion  sanctioned 
by  law  (t) ;  and,  unless  the  case  be  provided  for  by  statut©,  or  by  a  rule 
of  court,  it  must  further  appear  that  the  witness  himself  cannot  be 
personally  produced  (u).     In  some  cases  the  depositions  of    deceased 

(k)  See  Bankruptcy  Rules,  r.  17,  sub-s.   fl),  (2),  (3),  (4). 
(Z)    Ante,  §  727. 
{m)Ante,  §  828. 

(n)  Boileau  v.  Butlin,  (1848)  2  Ex.  665;  Doe  v.  Syhour-n,  (1796)  7  T.  R.  3 ; 
Taylor  v.  Cole,  (1799)  id.  n. ;  ante,  §  859. 

(o)  Boileau  v.  Rutlin,  (1848)  2  Ex.  680,  681,  per  Parke,  B. 

(p)  See  15  &  16  V.  c.  76,  ss.  80,  81,  now  repealed. 

(g)  Gr.  Ev.   §§  552,' 555,  in  part. 

(r)  Ante,   §   727. 

(s)  Ante,  §§  1426,  1446,  et  seq. 

<t)  Ante,  §  464,  et  seq. 

(u)  Ante,   §   472,  et  seq. 
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EFFECT  OF  BASTARDY  ORDERS.       [§§  1754 1757. 

witnesses  will  be  admissible  even  against  strangers :  as,  for  instance, 
if  they  relate  to  a  pedigree  or  to  a  question  of  custom  or  other  matter  of 
public  interest,  where  reputation  would  be  evidence;  for,  as  the 
unsworn  declarations  of  persons  deceased  would  be  here  received,  their 
declarations  on  oath  are  d.  fortiori  admissible. 

§  1756.  When  an  application  has  been  refused  at  chambers,  its 
effect  as  a  bar  to  any  fresh  summons  will  vary  according  to  circum- 
stances. If  the  words,  "no  order"  be  indorsed  upon  the  summons, 
the  judge  will,  in  general,  be  held  to  have  pronounced  no  decision  upon 
the  merits,  and  the  party  who  has  failed,  will  consequently  be  allowed 
to  make  a  second  application;  but  if  the  indorsement  be  "  application 
dismissed,"  this  will  be  regarded  as  a  judgment,  which  the  applicant 
must  get  rescinded  (v). 

§  1757.  Where  a  person  had  applied  to  a  Metropolitan  Police 
magistrate  under  the  Act  of  2&3V.  c.  71,  s.  40,  for  an  order  to 
deliver  up  certain  goods  of  less  value  than  £15,  and  such  order,  upon 
inquiry,  had  been  refused,  the  court  held  that  the  applicant  was  not 
estopped  by  these  proceedings  from  bringing  an  action  of  trover  with 
respect  to  the  same  property  (x).  So,  a  refusal  by  justices  in  petty 
sessions  to  make  an  order  for  maintenance  of  a  bastard,  cannot  be 
given  in  evidence  as  a  bar  to  a  second  application  on  the  part  of  the 
mother,  though  the  original  summons  has  been  heard  on  the  merits ; 
but  the  justices  at  the  second  hearing  may  take  into  consideration  the 
fact  of  the  former  dismissal,  as  a  material  element  in  guiding  their 
judgment  (y).  Again,  if  an  order  in  bastardy  be  drawn  up  in  such  a 
form  as  to  be  void  in  law,  it  cannot  be  a  bar  to  a  second  summons  in 
the  same  matter  between  the  same  parties,  even  though  it  has  never 
been  formally  set  aside  on  appeal  (2).  Neither,  as  it  seems  (a),  will 
an  order  of  quarter  sessions,  quashing  an  order  of  affiliation  as  being 
"  bad  in  form,"  be  regarded  as  a  decision  on  the  merits,  so  as  to  pre- 
clude the  woman  from  applying  to  the  petty  sessions  for  a  fresh 
order  (b).  But  when,  on  appeal  to  quarter  sessions,  an  order  of  affilia- 
tion is  quashed  on  the  ground  of  the  insufficiency  of  the  corroborative 
evidence  (c),  such  order  of  quarter  sessions  is  final,  and  no  further 
proceedings  can  be  taken  before  justices  (d). 

(v)  R.  V.  Machen,  (1849)  14  Q.  B.  78,  per  Erie,  J.;  R.  v.  Hernngton,  (1864) 
3  New  E.  468,  Q.  B. 

(x)  Dover  v.  Child,  (1876)  1  Ex.  D.  172. 

(j/)  R.  V.  Machen,  (1849)  14  Q.  B.  74;  18  L.  J.  M.  C.  213;  R.  v.  Grant,  (1867) 
L.  E.  2  Q.  B.  466;  85  &  86  V.  c.  65,  s.  4;  8  &  9  V.  c.  10. 

(z)  R.  V.  Brisby,  (1849)  1  Den.  C.  C.  416. 

(a)  Ex  parte  Harrison,  (1852)  16  Jiir.  726;  R.  v.  Glynne,  (1871)  L.  E.  7  Q.  B. 
21,  23. 

(b)  See,  also,  R.  v.  May,  (1880)  5  Q.  B.  D.  382 

(c)  8  &  9  V.  c.  10,  8.  6. 

(d)  R.  V,  aiynne,  (1871)  L.  E.  7  Q.  B.  16. 
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§§  1758,  1759.]    EFFECT  OF  BASTARDY  ORDERS. 

§  1758.  The  admissibility  and  effect  of  awards  need  not  be  dis- 
cussed at  any  length.  The  decision  of  an  arbitrator,  who  has  been 
duly  appoint-ed,  is  as  conclusive  as  the  judgment  of  a  competent 
tribunal  upon  the  subject-matter  referred  to  him  (e).  But  an  award, 
unlike  a  verdict  or  judgment,  cannot  be  received  as  evidence  in  the 
nature  of  reputation  (/) ;  though  it  may  occasionally  be  admissible,  in 
conjunction  with  the  submission  to  arbitration,  as  an  act  of  owner- 
ship (g).  It  may  also  be  noted  that  an  award  is  not  evidence  of  an 
account  stated  between  the  parties  to  the  submission  (h) ;  unless, 
perhaps,  in  the  single  event  of  there  being  no  regular  agreement  to 
refer,  and,  consequently,  no  award  capable  of  being  enforced  in  law. 
In  such  a  case,  as  the  arbitrator  is  not  a  judge,  he  might  possibly  be 
deemed  the  agent  of  the  parties  for  the  purpose  of  settling  their 
accounts  («'). 

§  1759.  The  law  with  respect  to  the  admissibility  and  effect  of 
probates,  and  of  letters  of  administration  with  wills  annexed,  as  being 
in  the  nature  of  judgments,  has  been  much  altered  by  legislation. 
Before  the  Court  of  Probate  Acts  of  1857  (fc),  these  documents  were 
uniformly  rejected,  whether  tendered  as  primary  or  as  secondary  evi- 
dence of  the  contents  of  a  will,  on  the  trial  of  any  cause  relating  to 
real  estate  (l).  The  ecclesiastical  tribunals  by  which  they  were  granted 
had  no  control  over  devises  of  real  property;  and  so  jealous  were  the 
temporal  courts  of  spiritual  interference,  that  even  when  a  will  of- 
lands  was  irretrievably  lost,  nothing  would  induce  them  to  look  at  the 
probate  (m),  though  had  the  inquiry  related  to  personalty,  such  a 
document  would  have  furnished  conclusive  evidence  (n),  and  though 
they  readily  received  the  testimony  of  a  witness,  who  undertook  to 
state  the  contents  of  the  will  having  heard  it  once  read  before  the 
testator's  family  on  the  day  of  his  funeral  (o).  This  anomaly  has 
been  remedied,  if  not  entirely,  at  any  rate  to  a  great  extent  (p).  The 
Act  of  1857  (g)  first  provides  by  section  61  (?■),  that  where  a  will  affect- 

(e)  Doe  v.  Rosser,  (1802)  3  East,  15;  Commings  v.  Heard,  (1869)  L.  E.  4  Q.  B. 
669.  But  see  Newall  v.  Elliot,  (1863)  1  H.  &  C.  797.  See,  also,  Rhodes  v.  Airdale 
Drain.  Com.,  (1876)  L.  E.  9  C.  P.  508. 

(/)  Evans  v.  Rees,  (1839)  10  A.  &  B.  151;  R.  v.  Cotton,  (1813)  3  Camp.  444; 
Wenman  v.  Mackenzie,  (1855)  5  B.  &  B.  447  ;  ante,  §  626. 

(g)  Brew  v.  Haren,  (1877)  I.  B.  11  C.  L.  198. 

(h)  Bates  v.  Townley,  (1848)  2  Ex.  152. 

(i)  Keen  v.  Batshore,  (1794)  1  Esp.  194;  commented  on  in  Bates  v.  Townley, 
(1848)  2  Ex.  152. 

(fe)  20  &  21  V.  I.  77 ;  and  20  &  21  V.  c.  79. 

{h   Doe  v.  Calvert,  (1810)  2  Camp.  389. 

(m)  Id.  (n)  Allen  v.  Dundas,  (1789)  8  T.  B.  125. 

(o)  2  Camp.  390,  n.,  citing  Anon.  Case,  (1810)  coram  Wood,  B. 

(p)  The  exclusion  of  certain  kinds  of  copyhold  and  customary  lands  from  the 
Land  Transfer  Act,  1897  {post,  §  1761),  necessitates  this  qualification. 

(g)  20  &  21  V.  c.  77. 

(r)  See  corresponding  enactment  in  the  Irish  Act,  20  &  21  V.  c.  79,  s.  65. 
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ADMISS.  OF  PROB.  \VHE\  WILL  AFFECTS  REAL  ESTATE.   [§§  1759,  1760. 

ing  real  estate  is  proved  in  solemn  form,  or  is  otherwise  the  subject  of 
a  contentious  proceeding  in  the  Probate  Division,  the  heir,  devisees, 
and  other  persons  interested  in  the  real  estate  shall,  as  a  general  rule, 
be  cited  to  see  proceedings,  or  to  become  parties  (s).  Section  62  (t) 
then  enacts,  that  "  Where  probate  of  such  will  is  granted  after  such 
proof  in  solemn  form,  or  where  the  validity  of  the  will  is  otherwise 
declared  by  the  decree  or  order  in  such  contentious  cause  or  matter 
as  aforesaid,  the  probate,  decree,  or  order  respectively  shall  enure 
for  the  benefit  of  all  persons  interested  in  the  real  estate  affected  by 
such  will,  and  the  probjite  copy  of  such  will,  or  the  letters  of  adminis- 
tration with  such  will  annexed,  or  a  copy  thereof  respectively  stamped 
with  the  seal  of  "  [the  Probate  Division]  "  shall  in  all  courts,  and  in 
all  suits  and  proceedings  affecting  real  estate  of  whatever  tenure,  (save 
proceedings  by  way  of  appeal  under  this  Act,  or  for  the  revocation 
of  such  probate  or  administration,)  be  received  as  conclusive  evidence 
of  the  validity  and  contents  of  such  will,  in  like  manner  as  a  probate 
is  received  in  evidence  in  matters  relating  to  the  personal  estate;  and 
where  probate  is  refused  or  revoked  on  the  ground  of  the  invalidity 
of  the  will,  or  the  invalidity  of  the  will  is  otherwise  declared  by  decree 
or  order  under  this  Act,  such  decree  or  order  shall  enure  for  the  benefit 
of  the  heir-at-law  or  other  persons,  against  whose  interest  in  real  estate 
such  will  might  operate,  and  such  will  shall  not  be  received  in  evi- 
dence in  aoiy  suit  or  proceeding  in  relation  to  real  estate,  save  in  any 
proceeding  by  way  of  appeal  from  such  decrees  or  orders."  Section 
63  (it)  empowers  the  Probate  Division,  at  its  discretion,  to  proceed 
in  any  case  without  citing  the  heir  or  other  persons  interested  in  real 
estate ;  but  it  provides  that  the  probate,  decree,  or  order  of  the  court 
shall  not  affect  any  such  person,  "  unless  he  has  been  cited  or  made 
party  to  the  proceedings,  or  derives  title  under  or  through  a  person  so 
cited  or  made  party." 

§  1760.  Next  comes  a  very  important  clause,  for  section  64  (v) 
enacts,  that  in  any  action  "where,  according  to  the  existing  law,  it 
would  be  necessary  to  produce  and  prove  an  original  will  in  order  to 
establish  a  devise  or  other  testamentary  disposition  of  or  affecting 
real  estate,  it  shall  be  lawful  for  the  party  intending  to  establish  in 

(s)  See  Reg.  78  of  Eules  of  1862  for  Ct.  of  Prob.  in  contentious  business,  and 
Form  No.  4.  Although  the  heir-at-law  may  not  have  been  cited  in  that  capacity  to 
see  probate,  nevertheless  if  he  has  been  cited  in  some  other  capacity  and  appeared, 
the  probate  will  be  conclusive  evidence  against  him  in  a  subsequent  action  relating  to 
the  real  estate  :  Beardsley  v.  Beardsley,  [1899]  1  Q.  B.  746 ;  68  L.  J.  Q.  B.  270. 

(t)  See  corresponding  enactment  in  the  Irish  Act,  20  &  21  V.  u.  79,  s.  66. 

(it)  See,  also,  20  &  21  V.  c.  79,  s.  67  (Ir.). 

(v)  See,  also,  20  &  21  V.  c.  79,  s.  68  (Ir.).  There  the  intervals  allowed  for 
giving  notice  are  respectively  seven  days,  and  three  days,  instead  of  ten  days  and 
four  days,  as  in  the  English  Act.  See,  further,  14  &  15  "V.  c.  57,  s.  108  (Ir.),  as  to 
a  somewhat  similar  practice  in  the  Civil  Bill  Courts,  excepting  that  no  notice  is 
required  to  be  given;  and  Jackson  v.  Jackson,  (1842)  Ir.  Cir.  E.  469. 
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§§    1760,    1761.]       NOTICE  OF   PKOVING   DEVISE   BY   PROBATE. 

proof  such  devise  or  other  testamentary  disposition  to  give  to  the 
opposite  party,  ten  days  at  least  before  the  trial  or  other  proceeding 
in  which  the  said  proof  shall  be  intended  to  be  adduced,  notice  that 
he  intends,  at  the  said  trial  or  other  proceeding,  to  give  in  evidence 
as  proof  of  the  devise  or  other  testamentary  disposition  the  probate 
of  the  said  will,  or  the  letters  of  administration  with  the  will  annexed, 
or  a  copy  thereof  stamped  with  any  seal  of  "  [the  Probate  Division]  ; 
"  and  in  every  such  case  such  probate  or  letters  of  administration,  or 
copy  thereof  respectively  stamped  as  aforesaid,  shall  be  sufficient 
evidence  of  such  will  and  of  its  validity  and  ccjptents,  notwithstanding 
the  same  may  not  have  been  proved  in  solemn  form,  or  have  been 
otherwise  declared  valid  in  a  contentious  cause  or  matter,  as  herein 
provided,  unless  the  party  receiving  such  notice  shall,  within  four 
days  after  such  receipt,  give  notice  that  he  disputes  the  validity  of 
such  devise  or  other  testamentary  disposition."  Section  65  (x)  enacts, 
that  "  in  every  case  in  which,  in  any  such  action  or  suit,  the  original 
will  shall  be  produced  and  proved,  it  shall  be  lawful  for  the  court  or 
judge,  before  whom  such  evidence  shall  be  given,  to  direct  by  which 
of  the  parties  the  costs  thereof  shall  be  paid." 

§  1761.  In  interpreting  the  above  enactments  the  courts  have 
decided  several  points  of  some  importance.  And  first,  it  seems  clear, 
that  the  notice  required  need  not  specify  the  purpose  for  which  the 
evidence  is  wanted  (y).  Next,  though  the  Act  directs  that  the  notice 
shall  be  given  "  to  the  opposite  party,"  that  direction  will  be  satisfied 
by  giving  it  to  his  solicitor  or  agent;  and,  indeed,  under  ordinary  cir- 
cumstances, this  will  be  the  more  convenient  course  to  pursue  (z). 
Thirdly,  in  stating  that  the  probate  shall  be  "  sufficient  evidence  "  of 
the  will,  the  Legislature  is  held  to  have  meant,  that  it  shall  be  prima 
facie,  as  contradistinguished  from  conclusive,  evidence  (a).  Fourthly, 
the  stamp  alluded  to  in  the  Act  is  not  required  for  the  probate  or 
letters  of  administration,  but  only  for  the  copy  of  those  documents  (b) ; 
and  lastly,  notwithstanding  the  statute,  a  probate  will  not  be  evidence 
to  prove  the  appointment  of  testamentary  guardians  (c).  Now  by  the 
Land  Transfer  Act,  1897  (d),  where  real  estate  is  vested  in  any  person 
without  a  right  in  any  other?  person  to  take  by  survivorship,  on  his 
death  it  devolves  and  becomes  vested  in  his  personal  representatives 
as  if  it  where  a  chattel  real,  and  such  persons  hold  it  as  trustees  for 

(x)  See,  also,  20  &  21  V.  c.  79,  s.  69  (Ir.). 

iy)  Cope  V.  Mooney,  (1862)  14  Ir.  C.  L.  B.  256;  Irwin  v.  Callwell,  (1860)  12  id. 
144. 

(z)  Barraclough  v.  Greenhough,  (1867)  L.  R.  2  Q.  B.  612. 

(a)  Barraclough  v.  Greenhough,  36  L.  J.  Q.  B.  251;  8  B.  &  S.  623;  and  L.  E.  2 
Q.  B.  612,  per  Ex.  Ch.,  overruling  S.  C.  in  court  below,  as  reported  36  L.  J.  Q.  B.  26; 
L.  E.  2  Q.  B.  1;  and  7  B.  &  S.  170. 

(b)  Bippon  v.  Priest,  (1863)  3  F.  &  P.  644. 

(c)  Cope  V.  Mooney,  (1862)  14  Ir.  C.  L.  E.  256. 

(d)  60  &  61  V.  c.  65,  SB.  1,  2. 
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ORDERS  OF  POOR  LAW  OR  LOCAL  GOVERNM.  BOARD.   [§§  1761 — 1763. 

the  persons  by  law  beneficially  entitled  thereto,  and  Probate  may  be 
granted  in  respect  of  real  estate  only  (dd). 

§  1762.  The  Act  of  14  &  15  V.  c.  105,  contains  the  foUowing  re- 
markable clause  respecting  the  admissibility  and  eSect  of  orders  made 
by  the  late  Poor  Law  Board,  or  by  the  present  Local  Government 
Board  (e),  on  questions  touching  the  settlement,  removal,  and  charge- 
ability  of  paupers.  Section  12  enacts,  that,  "  the  guardians  of  any  two 
unions  or  parishes,  or  the  guardians  of  a  union  and  the  guardians  of  a 
parish,  or  the  guardians  of  a  union  or  parish  and  the  overseers  of  any 
parish,  or  the  overseers  of  any  two  parishes,  between  whom  any  ques- 
tion affecting  the  settlement,  removal,  or  chargeability  of  any  poor 
person  shall  arise,  may,  if  they  thinM  fit  so  to  do,  by  agreement  in 
writing  executed  in  respect  of  any  guardians  by  sealing  with  their 
common  seal,  and  in  respect  of  overseers  by  the  signatures  of  a 
majority  of  them,  submit  such  question  to  the  board  for  their  decision ; 
and  the  board  may,  if  they  see  fit,  entertain  such  question,  and  by 
an  order  under  their  seal  determine  the  same ;  and  every  such  order 
shall  be  in  all  courts,  and  for  all  purposes,  final  and  conclusive  between 
the  parties  submitting  such  question,  as  to  the  question  therein 
determined. " 

§  1763.  Under  the  Stamp  Act,  1891,  the  Commissioners  of  Inland 
Revenue  are  intrusted  with  important  powers  for  resolving  doubts 
respecting  the  amount  of  stamp  duty  payable  on  particular  instru- 
ments. Subject  to  such  regulations  as  they  may  make,  and  to  an 
appeal  to  the  High  Court,  they  are  required,  at  the  instance  of  any 
person,  to  decide  whether  any  executed  instrument  submitted  to  them 
be  chargeable  with  stamp  duty  or  not,  and  if  it  be  chargeable,  they 
must  fix  the  amount.  Thej'  must  then  impress  upon  the  document  a 
particular  stamp,  denoting  either  that  no  duty  is  chargeable,  or  that  the 
proper  duty  has  been  paid ;  and  in  either  event,  the  document  so 
stamped  "  shall  be  admissible  in  evidence,  and  available  for  all  pur- 
poses, notwithstanding  anj'  objection  relating  to  duty  "  (/).  Although 
the  adjudication  of  the  commissioners  under  these  provisions  operates 
as  a  judgment  in  rem,  and  is  conclusive  on  strangers  as  well  as  on 
parties,  it  must  be  pronounced  before  objection  has  been  taken  to  the 
reception  of  the  document  in  evidence ;  and,  consequently,  where  a 
bond  had  been  rejected  at  the  trial  as  insufficiently  stamped,  the  court 
held  that  the  objection  was  not  removed,  though  the  commissioners 
afterwards,  but  before  the  question  was  argued  in  Banc,  had  affixed 
upon  the  document  a  denoting  stamp  (g). 

(dd)  Sec.  1  (3).  "  Real  estate"  for  this  purpose  does  not  include  copyholds  or 
customary  freeholds  which  require  admission  or  any  other  act  of  the  lord  of  the  manor 
to  perfect  the  title  of  a  purchaser  :  sub-section  (4). 

(e)  34  &  35  V.  c.  70,  s.  2. 

(/)   54  &  55  V.  c.  39,  ss.  12,  13. 

Ig)  Prudential  Mutual  Assurance  Associatton  v.  Curzon,  (1852)  8  Ex.  97. 
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§§  1764—1766.]     JUDICIAL  doc,  how  far  evid.  of  facts  recited. 

§  1764.  It  is  not  easy  to  lay  down  any  precise  rule  as  to  how 
far  judicial  documents  will  be  evidence  of  the  facts  recited  in  them. 
This  must,  in  each  case,  depend  upon  the  language  of  the  particular 
Act  of  Parliament  under  which  the  question  arises  (h). 

§  1765.  It  seems  that  the  existence  of  a  warrant  of  attorney 
cannot  be  proved,  so  as  to  render  its  production  unnecessary,  by 
putting  in  a  rule  of  court  setting  it  aside  (i).  But,  on  the  other  hand, 
the  production  of  a  writ  of  supersedeas  has  on  more  than  one  occasion 
been  deemed  sufficient  evidence  both  of  the  issuing  of  the  fiat  against 
a  bankrupt,  and  of  the  fact  of  such  fiat  having  been  superseded  (fe). 
It  has  also  been  held,  that  a  warrant  of  commitment,  in  like  manner 
with  a  conviction  (l),  is  evidence  to  a  certain  extent  of  the  facts  which 
it  recites;  and  therefore,  in  an  action  against  a  justice  for  false  im- 
prisonment, if  the  warrant  put  in  by  the  plaintiff  recites  the  informa- 
tion on  oath  on  which  it  purports  to  have  been  founded,  such  recital 
will  relieve  the  defendant  from  the  necessity  of  formally  proving  the 
information  (m). 

5  1766.  The  effect  of  a  writ  of  fieri  facias  as  evidence  varies 
according  to  circumstances.  If  an  execution  debtor  bring  an  action 
against  the  sheriff  for  seizing '  his  goods,  the  defendant  may  justify 
his  conduct  by  producing  the  writ  without  any  copy  of  the  judgment ; 
but  if  the  action  be  brought  by  a  stranger,  both  the  writ  and  the  judg- 
ment must  be  proved  (n).  The  reason  for  this  distinction  seems  to 
be,  that,  in  the  former  case,  the  plaintiff,  having  been  a  party  to  the 
original  action,  must  be  aware  of  the  existence  of  the  judgment,  and 

()i)  For  example,  on  the  one  hand,  under  section  26  of  the  Trustee  Act,  1893 
(56  &  57  V.  c.  63),  a  "  vesting  order  "  may,  under  certain  circumstances,  be  made  by 
the  High  Court  for  the  purpose  of  conveying  or  assigning  lands,  or  of  releasing  or 
disposing  of  contingent  rights,  such  vesting  orders  being  founded  on  allegations  as  lo 
the  incapacity,  absence,  survivorship,  death  or  intestacy  of  any  trustee  or  mortgagee, 
and  any  vesting  order  made  under  the  provisions  of  the  Act,  by  section  32  of  the 
same  Act,  has  the  same  effect  as  if  all  necessary  conveyances  had  been  duly  executed 
by  all  necessary  parties.  On  the  other  hand,  an  order  under  section  43  of  the  old 
Irish  Incumbered  Estates  Act  (12  &  13  V.  c.  77),  now  repealed  by  38  &  39  V.  c.  66, 
though  by  section  49  of  the  former  Act,  it  is  per  se  conclusive  evidence  that  the  Court 
had  power  to  make  it,  that  all  necessary  parties  were  present,  that  a  proper  petition 
was  presented,  and  that  due  application  was  made,  is  no  proof  whatever  either  as.  to 
the  title  of  parties  stated  in  it  to  have  been  owners  of  the  property  {Blake  v.  Jen- 
nings, (1861)  12  Ir.  C.  L.  E.  458),  or  of  deeds,  wills,  or  other  documents  therein  stated 
to  have  been  executed  (id.). 

(i)  Compton  v.  Chandless,  (1801)  4  Esp.  18.  See,  also,  Yorke  v.  Brown,  (1842) 
10  M.  &  W.  78. 

(k)  Gervis  v.  Grand  Western  Canal  Co.,  (1816)  5  M.  &  B.  76;  Wriglit  v.  Colls, 
(1849)  8  C.  B.  150. 

(l)   Ante,  §§  1669,  et  seq. 

{m)  Haylock  v.  Sparke,  (1853)  1  E.  &  B.  471.  This  case  seems  to  overrule 
Stephens  v.  Clark,  (1842)  2  M.  &  Bob.  435.     See  ante,  §  728. 

(n)  Doe  v.  Murless,  (1817)  6  M.  &  S.  114. 
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EFFECT    OF    INQUISITIONS — OF    DOMESDAY-BOOK.       [§§    1766 — 1768. 

might  have  moved  to  set  is  aside,  if  it  be  open  to  objection  (o).  The 
rule  being  once  estabhshed,  it  applies  as  well  to  a  case  where  the 
vendee  of  the  sheriff  is  a  party,  as  where  it  is  the  sheriff  himself,  and 
where  he  is  plaintiff  as  well  as  where  he  is  defendant  (p).  Perhaps, 
however,  the  rule  does  not  apply,  where  the  purchaser  from  the  sheriff 
is  the  execution  creditor  (q). 

§  1767.  The  general  admissibility  of  inquisitions  rests  upon  the 
ground,  that  they  contain  the  result  of  inquiries  made  under  competent 
authority,  concerning  matters  in  which  the  public  is  interested  (r). 
As  such,  they  are  receivable  even  against  strangers,  though,  as  before 
observed,  they  are  far  from  being  conclusive  evidence  (s).  Thus,  a 
survey  and  report  made  by  a  surveyor  in  discharge  of  a  duty  imposed 
upon  him  by  statute  (t),  and  a  survey  of  a  manor  taken  in  pursuance 
of  a  royal  commission  (u)  are  admissible  documents  of  this  nature. 
These  documents,  since  the  abolition  of  writs  of  right,  and  the  passing 
of  the  modern  statutes  of  limitation,  have  become  of  much  less  im- 
port^ance  than  they  formerly  were,  as  sources  of  evidence.-  They  are 
still,  however,  occasionally  of  value,  especially  in  matters  of  pedi- 
gree (v),  in  questions  respecting  the  right  of  church  patronage,  or  the 
existence  or  amount  of  a  modus,  and  in  peerage  claims. 

§  1768.  Among  the  most  important  of  them  may  be  mentioned 
Domesday-book  (x),  a  work  of  which  every  one  has  heard,  though  few 
persons  are  aware  of  its  contents.  This  book,  which  is  the  most 
ancient  inquisition  extant,  was  compiled  a  few  years  after  the  Conquest 
by  commissioners,  styled  the  Justiciaries  of  the  King,  upon  the  oaths 
of  the  sheriffs,  the  lords  of  the  manors,  the  presbyters  of  every  church, 
the  reves  of  every  hundred,  and  the  bailiffs  and  six  villans  of  every 
village.  It  contains  a  general  survey  of  all  the  counties  of  England, 
except  the  four  northern,  and  specifies  the  name  and  local  position 
of  each  place ;  its  possessor  in  the  time  of  King  Edward  the  Confessor ; 
its  possessor  at  the  time  of  the  survey ;  how  many  hides  in  the  manor ; 
how  many  carrucates  in  demesne ;  how  many  homagers,  cotarii,  servi, 
freemen,  and  tenants  in  socage ;  what  quantity  of  wood,  meadow,  and 
pasture;   what  mills   and  fish-ponds;   what  the   gross   value   in   King 

(o)  Id. 

(p)  Id. ;  ante,  §  729. 

(3)  Doe  V.  Smith,  (1817)  2  Stark.  199. 

(r)  2  Ph.  Ev.  95. 

(s)  Tooker  v.  Beaufort,  (1757)  1  Burr.  146.    Ante,  §  1674. 

it)  Evans  v.  Merthyr  Tydvil  U.  C,  [1899]  1  Ch.  241;  68  L.  J".  Ch.  175. 

(m)  Blandy-Jenlcins  v.  Dunraven,  (1899)  63  J.  P.  661;  C.  A.,  [1899]  2  Ch.  121; 
68  L.  J.  Ch.  589. 

(v)  See  De  Rods  Peer.,  (1805)  2  Coop.  545. 

(x)  Now  deposited  in  the  Record  Office.  See  ante,  §  1485.  As  to  the  mode  of 
proving  entries  contained  in  it,  see  ante,  §  1533. 

1199 


§§   1768 — 1769a.]     visitation  books  at  heralds'  collegk. 

Edward's  time,  and  at  the  time  of  the  survey;  and  how  much  each 
freeman  or  sockman  had  at  these  respective  periods  (y).  If  we  are  to 
believe  Ingulphus,  the  learned  Abbot  of  Croydon,  the  commissioners 
were  not  always  remarkable  for  a  strict  impai-tiality  (z) ;  but  be  this  as 
it  may,  Domesday-book  is  not  often  available  as  practical  evidence, 
owing  to  the  frequent  changes  of  name,  which  the  hundreds  and  other 
places  described  in  it  have  undergone  since  the  eleventh  century  (a) ; 
though  it  is  only  just  to  our  antiquaries  to  state,  that  this  defect  has, 
to  a  certain  extent,  been  remedied  by  their  learned  labours. 

§  1769.  The  Visitation  Books,  deposited  at  the  Heralds'  College, 
— which  contain  the  pedigrees  and  coats  of  arms  of  the  nobiUty  and 
principal  gentry  in  England,  and  which  were  compiled  during  the 
16th  and  17th  centuries  by  heralds,  acting  under  commissions  from 
the  Crown  (b), — have  on  many  occasions  been  admitted  in  evidence  as 
official  records  to  establish  or  defeat  pedigrees  and  peerage  claims  (o) ; 
but  in  some  cases,  the  House  of  Lords  has  first  required  the  produc- 
tion of  the  commission  under  which  the  visitation  was  made  (d).  It 
appears  that  copies  of  these  visitations  have  been  uniformly  re- 
jected (e) ;  though  it  is  difficult  to  see  on  what  ground,  if  the  originals 
can  be  regarded  as  public  official  documents  (/). 

§  1769a.  To  render  inquisitions,  reports,  surveys,  and  other  similar 
documents  admissible  in  evidence  as  public  documents,  it  must 
appear  that  they  were  made  for  the  purpose  of  the  public  making 
use  of  them  and  being  able  to  refer  to  them,  for  the  fact  that  the 
public  are  interested  in  the  documents,  and  are  in  a  position  to 
challenge  or  dispute  them,  if  inaccurate,  invests  them  with  a  certain 
amount  of  authority   [g],   therefore   coniidential  reports  made   to  the 

iy)  Those  who  wish  for  further  information  on  this  subject  are  referred  to  Sir 
H.  Ellis's  Introd.  to  Domesday,  in  two  vols. ;  Ingulphus,  ed.  Gale,  pp.  79,  80;  Brady, 
Hist,  of  Eng.  205 — 208;  Miss  Strickland's  Lives  of  Queens  of  England,  vol.  i  , 
pp.  91—93. 

{z)  Ingulphus,  ed.  Gale,  p.  79.  His  words  are,  "  Isti  penes  nostrum  monas- 
terium  benevoli  et  amantes,  non  ad  verum  prHium  nee  ad  verum  spatiuin  monasterium 
librabant,  misericorditer  praecaventes  in  futurum  regiis  exactionibus,  et  aliis  oneribus, 
piissima  nobis  benevolentia  providentes." 

(a)  Sir  A.  Ellis's  Introd.  vol.  i.,  p.  34. 

(b)  Hubb.  Ev.  of  Sue.  541,  542.     See  ante,  §  657. 

(c)  Matthews  v.  Port,  (1687)  Comb.  63;  Pitton  v.  Walter,  (1719)  1  Str.  162; 
Leigh  Peerage,  (1829)  part  2,  138;  De  Lisle  Peerage,  (1826)  Min.  Bv.  12;  Tracy 
Peerage,  (1839)  Min.  Ev.  18. 

(d)  Hubb.  Ev.  of  Sue.  546,  et  seq.,  and  cases  there  cited.  See,  also,  Shrewsbury 
Peerage,  (1857)  7  H.  L.  C.  9,  27,  34. 

(e)  Matthews  v.  Port,  (1687)  Comb.  63;  Ld.  Thanet  v.  Forster,  (1683)  T.  Jones, 
224 ;  Hubb.  Ev.  of  Sue.  548. 

(/)  See  ante,  §§  1598,  1599.  As  to  the  admissibility  of  other  books  kept  at  the 
Heralds'  College,  see  Hubb.  Ev.  of  Sue.  538—566. 

(g)  See  Lord  Blackburn  in  Sturla  v.  Freocia,  (1880)  5  App.  Gas.  623;  50  L.  J. 
Ch.  86,  at  pp.  643,  644,  and  Farwell,  J.,  in  Mercer  v.  Denne,  [1904]  2  Ch.  534,  at 
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DOWN  SURVEY ORDNANCE  SURVEY — MAPS.   [1769a.,  1770. 

Sovereign  would  not  be  admissible  as  public  documents  (h),  neither 
would  War  Office  plans,  nor  plans  and  reports  made  to  the  Board  of 
Trade  nor  reports  of  surveyors  to  the  Lord  Warden  of  the  Cinque 
Ports,  nor  estimsites  made  by  the  King's  engineer  for  the  reparation 
of  Walmer  Castle  (i).  For  similar  reasons  the  report  of  a  committee 
appointed  by  a  public  department  in  a  foreign  State,  though 
addressed  to  that  department  and  acted  on  by  the  Government,  is  not 
necessarily  admissible  in  the  Courts  here,  as  evidence  of  all  the  facts 
stated  therein  (k). 

§  1770.  The  Down  Survey,  which  was  made  during  the  reign  of 
Charles  II.,  is  rendered  conclusive  by  statute  (Z)  as  to  the  boundaries 
of  what  are  called  "  the  old  and  new  interests,"  that  is,  of  the  lands 
apportioned  between  the  aboriginal  inhabitants  of  Ireland  and  the 
English  and  Scotch  settlers;  and  it  is  also  admissible  in  evidence  as  a 
public  document  on  all  questions  between  any  persons  respecting  the 
matters  stated  in  it  (m).  The  Books  of  Distributions,  too,  though 
they  are  only  abstracts  of  this  famous  survey,  «'ill  be  received  in 
evidence,  as  having  been  compiled  under  public  authority,  and  being 
preserved  among  the  records  of  a  public  office  (n).  A  tithe  map  is 
admissible  as  a  public  document  in  evidence  of  any  matter  within  the 
scope  and  purview  of  the  authority  of  the  Commissioners  who  made 
it  (o).  But  the  Ordnance  Survey  in  Ireland,  though  notoriously  drawn 
up  with  great  care  and  accuracy,  is,  like  the  English  one,  not  regarded 
by  the  courts  of  law  as  a  public  document,  and  it  is  consequently 
inadmissible  (p).  Still,  though  not  evidence  of  title,  it  may  some- 
times be  admissible  on  other  questions  (g).  Moreover,  surveys  and 
maps,   even  when  they  cannot  be  treated  as  public  documents,   will 

p.  541 ;  74  L.  J.  Ch.  71.  See  also  the  important  judgments  as  to  what  documents  are 
admissible  in  evidence  as  public  documents,  delivered  on  appeal  in  this  case,  [1905] 
2  Ch.  538;  74  1..  J.  Ch.  723. 

(Ii)  Sturla  V.  Freccia,  supra,  per  Lord  Blackburn. 

(i)    Mercer  v.  Denne,  supra. 

(k)  Sturla  v.  Freccia,  supra.  This  case  deserves  attentive  perusal,  as  containing 
several  able  judgments  respecting  an  interesting  branch  of  the  law. 

(0   14  &  15  C.  2,  c.  2,  Ir. ;  17  &  18  C.  2,  c.  2,  §  5,  Ir. 

(to)  Abp.  of  Dublin  v.  Ld.  Trimleston,  (1849)  12  Ir.  Eq.  B.  251;  Tisdall  v, 
Parnell,  (1863)  14  Ir.  C.  L.  E.  1. 

(n)  Poole  V.  Griffith,  (1865)  15  Ir.  C.  L.  E.  239,  280;  confirming  Knox  v. 
Ld.  Mayo,  (1868)  7  Ir.  Ch.  E.  563;  9  id.  199,  201,  S.  C. ;  and  Spaight  v.  Twiss, 
(1863)  14  Ir.  0.  L.  E.  516;  and  overruling  on  this  point  Archbishop  of  Dublin  v. 
Ld.  Trimleston,  supra.  See  Archbishop  of  Dublin  v.  Ld.  Trimleston,  as  to  when 
decrees  of  the  Court  of  Claims  are  admissible. 

(o)  Att.-Gen.  v.  Antrobus,  [1905]  2  Ch.  188. 

(p)  As  to  the  Irish  Survey,  see  Swift  v.  M'Tiernan,  (1848)  11  Ir.  Bq.  E.  602  j 
Tisdall  V.  Parnell,  (1863)  14  Ir.  C.  L.  E.  1.  As  to  English  Ordnance  Survey,  see 
Bidder  v.  Bridges,  (1885)  54  L.  T.  529,  and  Beaufort  v.  Smith,  (1849)  4  Ex.  450,  as 
to  a  Public  Survey  by  order  of  Cromwell. 

(q)  Caton  v.  Hamilton,  (1889)  63  J.  P.  504  (dispute  as  to  boundary). 
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5§    1770 — 1772.]       BOUNDARIES     OF     IRISH     COUNTIES — TERRIERS. 

occasionally    be    received    in    evidence,    as    admissions    of   persons    in 
privity  with  those  against  whom  they  are  tendered  (r). 

§  1771.  It  here  deserves  notice  that  every  order,  made  in  Ireland 
by  the  Lord  Lieutenant  and  Council  under  any  of  the  statutes  for 
defining  the  boundaries  of  Irish  Counties  and  other  divisions  and 
denominations  of  land,  is  in  itself  "  conclusive  evidence  of  every  fact 
and  circumstance  necessary  to  authorise  the  making  thereof,"  and  it 
must  be  taken  to  have  been  made  in  conformity  with  the  provisions 
of  the  Acts  (s).  It  may  also  be  conclusively  proved  by  any  copy 
"  purporting  to  be  certified  as  a  true  copy  "  by  the  clerk  of  the  Privy 
Council,  or  by  a  printed  copy  published  in  the  Dublin  Gazette  (t). 
A  copy,  too,  of  any  map  referred  to  in  any  such  order,  or  of  any  part 
of  such  map,  purporting  to  be  certified  as  a  true  copy  by  such  clerk, 
is  conclusive  evidence  of  the  original  map  or  the  part  thereof  of  which 
it  purports  to  be  a  copy  (u). 

§  1772.  Old  ecclesiastical  terriers, — which  are  returns  of  the  tem- 
poral possessions  of  the  church  in  every  parish,  made  from  time  to 
time  by  virtue  of  the  87th  canon  (v),  and  deposited  in  the  bishop's 
registry,  or  the  registry  of  the  archdeacon  of  the  diocese,  or  occasion- 
ally, in  the  chest  of  the  parish  church, — are  receivable  in  evidence, 
when  proved  to  have  come  from  the  proper  repository  (a;).  Their  ad- 
missibility appears  to  rest,  partly,  upon  the  official  character  of  the 
statements  they  contain,  but  principally,  upon  the  ground  that  they 
are  admissions  by  persons,  who  stood  in  privity  with  the  litigants  (y). 
It  is  thought  that  they  would  not  be  admissible  for  the  parson  if 
signed  by  him  alone  or  only  by  him  and  the  churchwarden  nominated 
bj'   him.      In    all   cases    they    would    be    admissible    against  him    («). 

(r)  Earl  v.  Letois,  (1801)  1  Esp.  1;  Pollard  v.  Scott,  (1790)  Pea.  19;  Wakeman 
V.  West,  (1836)  7  C.  &  P.  479;  Doe  v.  Lakin,  (1836)  id.  481. 

(s)  35  &  36  V.  i;.  48,  s.  2. 

(t)  Section  3. 

(m)  Section  4. 

(d)  This  canon  is  as  follows  :  "We  ordain  that  the  archbishops  and  all  bishops 
within  their  several  dioceses  shall  procure  (as  much  as  in  them  lieth)  that  a  true  note 
and  terrier  of  all  the  glebes,  lands,  meadows,  gardens,  orchards,  houses,  stocks, 
implements,  tenements,  and  portions  of  tithes  lying  out  of  their  parishes  (which 
belong  to  any  parsonage,  or  vicarage,  or  rural  prebend),  be  taken  by  the  view  of  honest 
men  in  every  parish,  by  the  appointment  of  the  bishop,  whereof  the  minister  to  be 
one,  and  be  laid  up  in  the  bishop's  registry,  there  to  be  for  a  perpetual  memory 
thereof." 

Ix)  1  St.  Ev.  238,  239;  B.  N.  P.  248.  The  repository  need  not  be  the  most 
proper  place  of  deposit.  See  ante,  §§  659,  et  seq.,  and  Croughton  v.  Blake,  (1843) 
12  M.  &  W.  208. 

(y)  2  Ph.  Ev.  120. 

(z)  Phillimore,  Ecc.  Law  (2nd  ed.),  1123,  referring  to  Miller  v.  Foster,  (1794) 
2  Austr.  387  ;  Atkins  v.  Hatton,  (1794)  ib. ;  Johns.  268 ;  Wills,  Theory  of  Evidence,  239 ; 
Illingworth  v.  Leigh,  (1800)  4  Gwill.  1615. 
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COURT  ROLLS-;— PKESEXTMEXTS.       [SS  1772 1774. 

Heturns  made  by  the  incumbents  of  livings  in  answer  to  queries  sent 
to  them  by  the  bishop  of  the  diocese,  for  the  information  of  the  Gov- 
ernors of  Queen  Anne's  Bounty,  will  also  be  admissible  in  evidence, 
on  the  same  principle  as  inquisitions,  where  the  question  relates  to  the 
rights  of  the  Church  (ft). 

§  1773.  Copies  of  Court  EoUs,  and  especially  presentments  of 
raanor  courts,  are, — as  already  point-ed  out  (b), — admissible  in  evidence, 
to  prove  either  the  customs  or  bounds  of  a  manor,  or  any  other 
matters  of  public  and  general  interest  connected  with  a  manor,  which 
are  capable  of  being  proved  by  evidence  of  reputation.  Moreover, 
copies  of  court  rolls,  purporting  to  be  surrenders  of  property  by  a 
person  proved  to  be  then  in  possession,  and  admittances  accordingly, 
will,  in  an  action  by  the  surrenderee  wherein  his  ownership  is  disput-ed, 
be  good  evidence  of  the  existence  of  the  manor,  and  of  such  property 
being  within  it  (c).  As  between  surrenderor  and  surrenderee,  a  pre- 
sentment of  an  admittance  upon  a  surrender  out  of  court  is  primary 
evidence  of  the  surrenderee's  title,  without  producing  the  original 
surrender  (d). 

§  1774  (e).  The  principles  on  which  official  registers  are  entitled  to 
credit  have  already  been  explained  (/) ;  and  it  is  here  only  necessary 
to  add,  that  they  are  admissible  as  competent  evidence  of  the  facts 
they  contain,  provided  such  facts  be  required  by  law  to  be  recorded 
in  them  for  the  public  benefit,  and  be  necessaiily  within  the  know- 
ledge of  the  registering  officer  (g).  Thus,  a  marriage  register  is  evi- 
dence, not  only  of  the  fact  of,  the  marriage,  but  of  the  time  of  its 
celebration ;  for  both  these  facts  must  have  been  known  to  the  clergy- 
man making  the  entry,  and  it  was  his  duty  to  state  them  correctly  in 
the  register  (h).  So,  a  register  of  baptism  is  evidence  of  that  fact,  and 
of  its  date;  but  it  furnishes  no  proof  of  the  age  of  the  party,  further 
than  that  he  was  bom  at  such  date,  even  though  it  state  the  day  of 
his  birth  (;).     Neither,  taken  per  se,  is  it  any  evidence  of  the  place 

(a)  Carr  v.  Mostyn,  (1850)  5  Ex.  69. 

(b)  Ante,  §§  612,  613,  623. 

(c)  Standen  v.  Chrismas,  (1847)  10  Q.  B.  135. 

(d)  Doe  V.  Olley,  (1840)  12  A.  &  E.  481.  See,  also.  Doe  v.  Hall,  (1812)  16  East, 
208;  Doe  v.  Mee,  (1838)  4  B.  &  Ad.  617  ;  2  L.  J.  K.  B.  104;  R.  v.  Thurscross,  (1834) 
1  A.  &  E.  126. 

(e)  Gr.  Ev.  §  493,  in  some  part. 
(/)   Ante,  §  1591. 

(g)  Lyell  v.  Kennedy,  (1884)  27  Ch.  D.  1;  53  L.  J.  Ch.  937. 

(h)  Doe  V.  Barnes,  (1834)  1  M.  &  Eob.  886,  389,  per  Ld.  Denman ;  6  &  7  W.  4, 
c.  86,  s.  38,  cited  ante,  p.  1090,  n. ;  R.  v.  Hawes,  (1847)  1  Den.  C.  C.  270.  As  to 
Quaker  marriages,  see  85  &  36  V.  c.  10. 

(i)  Ryan  v.  Ring,  (1890)  25  L.  E.  Ir.  184;  Glenister  v.  Harding,  In  re  Turner, 
(1885)  29  Ch.  D.  985 ;  54  L.  J.  Ch.  1089 ;  B.  v.  Glapham,  (1829)  4  C.  &  P.  29 ;  Burghart 
V.  Angerstein,  (1834)  6  C.  &  P.  690,  696;  Wihen  v.  Law.  (1821)  3  Stark.  63. 
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where  the  child  was  born,  although,  if  other  circumstances  be  proved, 
as  that  the  child  at  the  time  of  baptism  was  very  young,  or  had  since 
been  removed  to  the  parish  where  the  register  was  kept,  or  relieved 
by  such  parish  while  living  beyond  its  limits,  it  may  then,  in  con- 
nection with  these  facts,  afford  presumptive  evidence  of  the  place  of 
birth  (k).  It  seeixis,  too,  that  if  the  register  contains  a  statement 
that  the  child  was  illegitimate,  it  may  be  read  as  some  proof  of  that 
fact,  being  regarded  as  evidence  of  the  reputation  in  the  parish  (l). 

§  1775.  Eegisters  of  births  and  deaths,  under  the  Eegistration 
Act  of  1836  (m),  as  amended  by  the  Births  and  Deaths  Registration 
Act,  1874  (re),  are  not  admissible  in  evidence  at  all,  unless  the  entries 
purport  to  be  signed  in  accordance  with  the  prescribed  rules  (o).  On 
proof,  however,  that  the  requirements  of  the  Acts  have  been  duly 
complied  with,  the  entries,  or  certified  copies  of  them,  become  evi- 
dence, not  only  of  the  births  and  deaths  to  which  they  relate,  but 
of  the  place  where  these  e^'ents  occurred,  whenever  by  the  direction 
of  the  Registrar-General  that  fact  had  been  added  to  the  entry  (p) ; 

(k)  R.  v.  North  Petherton,  (1826)  5  B.  &  C.  508,  510;  R.  v.  Lubbenham,  (1834) 
5  B.  &  Ad.  968;  R.  v.  St.  Katharine,  (1831)  id.  970,  n.  See  R.  v.  Crediton,  (1858) 
27  li.  J.  M.  C.  265. 

(I)    Cope  V.  Cope,  (1838)  1  M.  &  Eob.  271,  276. 

(m)  6  &  7  W.  4,  o.  86,  b.  38,  cited  ante,  §  1601. 

(n)  37  &  38  V.  c.  88,  s.  38,  enacts,  that  "  an  entry  or  certified  copy  of  an  entry 
of  a  birth  or  death  in  a  register  under  the  Births  and  Deaths  Eegistration  Acts,  1836 
to  1874,  or  in  a  certified  copy  of  such  a  register,  shall  not.  be  evidence  of  such  birth  or 
death,  unless  such  entry  either  purports  to  be  signed  by  some  person  professing  to  be 
the  informant,  and  to  be  such  a  person  as  is(  required  by  law  at  the  date  of  such  entry 
to  give  to  the  registrar  information  concerning  such  birth  or  death,  or  purports  to 
be  made  upon  a  certificate  from  a  coroner,  or  in  pursuance  of  the  provisions  of  this 
Act  with  respect  to  the  registration  of  births  and  deaths  at  sea. 

"  When  more  than  three  months  have  intervened  between  the  day  of  the  birth 
and  the  day  of  the  registration  of  the  birth  of  any  child,  the  entry  or  certified  copy  of 
the  entry  made  after  the  commencement  of  this  Act  of  the  birth  of  such  child  in  a 
register  under  the  Births  and  Deaths  Eegistration  Acts,  1836  to  1874,  or  in  a  certified 
copy  of  such  a  register,  shall  not  be  evidence  of  such  birth,  unless  such  entry  purports, 
(a)  if  it  appear  that  not  more  than  twelve  months  have  so  intervened,  to  be  signed  by 
the  superintendent  registrar  as  well  as  by  the  registrar;  or,  (b)  if  more  than  twelve 
months  have  so  intervened,  to  have  been  made  with  the  authority  of  the  Eegistrar- 
General,  and  in  accordance  with  the  prescribed  rules.  Where  more  than  twelve 
months  have  intervened  between  the  day  of  a  death  or  the  finding  of  a  dead  body 
and  the  day  of  the  registration  of  the  death  or  the  finding  of  such  body,  the  entry  or 
certified  copy  of  the  entry  made  after  the  commencement  of  this  Act  of  a  death  in  a 
register  under  the  Births  and  Deaths  Eegistration  Acts,  1836  to  1874,  or  in  a  certified 
copy  of  such  register,  shall  not  be  evidence  of  such  death,  unless  such  entry  purports 
to  have  been  made  with  the  authority  of  the  Eegistrar-General ,  and  in  accordance 
with  the  prescribed  rules." 

(o)  See  Prager  v.  Prager,  [1913]  29  Times  E.  556. 

(p)  7  W.  &  1  V.  c.  22,  s.  8,  enacts,  that  "  it  shall  be  lawful  for  the  Eegistrar- 
General,  if  he  shall  think  fit,  to  direct  that  the  place  of  birth  or  death  of  any  person, 
whose  birth  or  death  shall  be  registered  under  the  said  Act  for  registering  births, 
deaths,  and  marriages,  shall  be  added  to  the  entry,  in  such  manner  as  the  Eegistrar- 
General  shall  direct;  and  such  addition,  when  so  made,  shall  be  taken  to  all  intents 
to  be  part  of  the  entry  in  the  register." 
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but  the  register  books  kept  under  the  Registration  of  Burials  Act,  1864, 
are  simply  "  evidence  of  the  burials  entered  therein  "  (g).  Certificates 
of  death  are  admissible  in  evidence  as  to  the  date  of  death  (r),  but 
not  as  to  the  cause  of  death  (s). 

§  1775a.  The  Register  of  Patents, — which  is  kept  at  the  Patent 
Office,  and  which  contains  "  the  names  and  addresses  of  grantees 
of  patents,  notifications  of  assignments  and  of  transmissions  of  patents, 
of  licenses  under  patents,  and  of  amendments,  extensions  and  revo- 
cations of  patents,  and  such  other  matters  affecting  the  validity  or 
proprietorship  of  patents  as  may  be  prescribed," — is  prima,  facie  evi- 
dence of  any  matters  by  the  Patents  and  Designs  Act,  1907,  directed 
or  authorised  to  be  inserted  therein  (i).  The  same  law  applies  to  the 
Register  of  Designs  {u),  which  is  kept  in  the  same  office;  and  with 
respect  to  the  Register  of  Trade  Marks  (also  kept  at  the  same  ofiice) 
it  is  provided  (v),  that  the  I'egistration  of  a  person  as  proprietor  of 
such  mark  shall,  for  the  first  seven  years,  be  -prima,  facie  evidence, 
and,  after  that  date,  be  conclusive  evidence,  of  the  validity  of  the 
original  registration  and  of  all  subsequent  assignments.  It  deserves 
notice,  that  the  three  Registers  mentioned  above  must  be  deemed 
to  include  all  similar  registers,  which  have  hitherto  been  kept  under 
any  repealed  enactment  (x). 

i,  1776.  Again,  the  daily  books  of  a  public  prison  are  good  evi- 
dence to  prove  the  time  of  a  prisoner's  commitment  or  discharge  (j/), 
but  not  the  cause  of  his  commitment  (z).  So,  the  log-book  of  a 
convoy  man-of-war,  transferred  from  the  Admiralty  to  the  Record 
Office  (a),  is  evidence  to  prove  the  time  of  sailing  and  the  general 
motions  of  the  fleet  (fc).  So,  the  books  of  the  Sick  and  Hurt  Office, 
and  the  muster-books  of  the  Navy  Office,  which  ar©  now  under  the 
custody  of  the  Master  of  the  Rolls  (c),  are  admissible  to  prove  the 

(q)  27  &  28  V.  c.  97,  s.  5. 

(r)  In  re  Goodrich,  [1904]  P.  138;  73  L.  J.  P.  33;  Brierley  v.  Brimley,  [1918] 
P.  257  ;  87  L.  J.  P.  153;  In  re<  Wintle,  (1870)  L.  B.  9  Eq.  373,  contra,  must  be  taken 
to  be  overruled.  By  parity  of  reasoning  certificates  of  birth  and  death  must  also  be 
evidence  of  the  place  of  the  birth  or  death  and  obviously  certificates  of  marriage  must 
be. 

is)  Bird  V.  Keep,  [1918]  2  K.  B.  692;  87  L.  J.  K.  B.  1199;  [1918]  W.  C.  & 
Ins.  Eep.  322. 

(t)  7  Ed.  7,  c.  29,  s.  28. 

(«)  7  Ed.  7,  u.  29,  a.  52. 

(v)  5  Ed.  7,  c.  15,  ss.  39,  40,  41. 

ix)  7  Ed.  7,  c.  29,  ss.  28,  52;  5  Ed.  7,  c.  15,  s.  6. 

(j/)  R.  V.  Aickles,  (1784)  1  Lea.  191. 

(z)  Salte  V.  Thomas,  (1802)  3  B.  &  P.  188. 

(a)  See  ante,  §  1485. 

(b)  D'lsraeli  v.  Jowett,  (1795)  1  Esp.  427;  Watson  v.  King,  (1815)  4  Camp.  275; 
16  R.  E.  790. 

(c)  See  ante,  §  1485. 
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death  of  a  sailor,  and  the  time  when  it  occurred  {d) ;  and  the  latter 
books  may  also  be  read  to  show  what  ship  the  sailor  belonged  to,  and 
the  amount  of  wages  due  to  him  (e).  So,  lighthouse  journals  have 
been  admitted  by  the  Court  of  Admiralty  as  official  books,  for  the 
purpose  of  proving  the  state  of  the  wind  and  weather  as  registered 
therein  (/).  In  all  these  and  similar  cases,  the  register  does  not  prove 
the  identity  of  the  parties  there  named  with  the  parties  in  question; 
but  that  fact  must  be  established  by  other  proof,  though  slight  evi- 
dence will  in  most  cases  suffice  (g). 

i  1777.  Land-tax  assessments  are,  it  seems,  admissible  to  prove 
the  assessment  of  the  taxes  upon  the  individuals  and  for  the  pro- 
perty therein  mentioned;  and,  perhaps,  they  may  be  taken,  in  con- 
nection with  other  facts,  as  some  evidence  of  occupation  or  seisin  (h). 
So,  the  valuation  lists  of  property  in  the  Metropolis  are,  for  many 
purposes,  conclusive  evidence  of  the  gross  and  rateable  value  of  the 
hereditaments  included  therein,  and  of  the  fact  that  all  requisite 
hereditaments  have  been  inserted  (i).  So,  the  poor-law  valuations  in 
Ireland  have  been  received  on  one  or  two  occasions  as  some  evidence 
of  the  value  of  the  lands  comprised  in  them  (k) ;  and,  indeed,  they 
furnish  sufficient  statutory  proof  of  the  "  annual  value  "  of  such 
lands  in  all  oases  in  which  that  question  may  be  raised  before  the 
Civil  Bill  Court  (J).  So,  under  the  Eepresentation  of  the  People  Act, 
1867  (m),  it  has  been  held,  that  the  rate-book  is  some,  but  not  conclu- 
sive, evidence  of  the  "  rateable  value  "  of  premises  sufficient  to 
qualify  an  occupier  to  be  registered  as  a  voter  (n).  So,  the  rate-books 
of  an  Irish  poor-law  union  are  prima  facie,  but  not  conclusive,  evi- 
dence of  the  liability  of  a  person  rated  therein  as  immediate  lessor  (o). 
Again,  the  bank-books  are  admissible,  and  indeed  the  best  evidence, 

(d)  Wallaw  V.  Cook,  (1804)  5  Esp.  117;  i?.  v.  Rhodes,  (1742)  1  Lea.  24;  Barber 
V.  Holmes,  (1800)  3  Esp.  190.  See  Heathcote's  Divorce,  (1851)  1  Macq.  277,  where 
a  log-book  being  produced  to  prove  that  an  officer  of  the  ship  was  at  a  certain  place 
on  a  given  time,  the  House  of  Lords  required  further  evidence  of  that  fact. 

(e)  R.  v.  Fitzgerald,  (1741)  1  Lea.  20;  R.  v.  Rhodes,  (1742)  id.  24. 

(/)  The  Maria  das  Dorias,  (1863)  32  L.  J.  Adm.  163,  per  Dr.  Lushington. 

((/)  Bin  v.  Barlow,  (1779j  1  Doug.  170;  Bain  v.  Mason,  (1824)  1  C.  &  P.  202, 
203,  n. ;  Barber  v.  Holmes,  supra;  Wedgwood's  Case,  (1831)  8  Greenl.  75. 

(h)  Smith  V.  Andrews,  [1891]  2  Ch.  678;  Doe  v.  Seaton,  (1834)  2  A.  &  E.  170, 
178;  4  L.  J.  K.  B.  13;  41  E.  E.  412;  Doe  v.  Arkwright,  (1833)  id.  182,  n. ;  2  L.  J. 
K.  B.  102;  38  E.  E.  853;  Doe  v.  Cartwright,  (1824)  Ey.  &  M.  62;  28  E.  E.  774; 
Ronkendorjf  v.  Taylor,  (1830)  4  Pet.  349,  360. 

(i)    32  &  33  V.  c.  67,  s.  45. 

(k)  Swift  v.  M'Tiernan,  (1848)  11  Ir.  Eq.  E.  602;  Welland  v.  Ld.  Middleton, 
(1844)  id.  603.     See  23  &  24  V.  c.  4,  s.  9;  ante,  §  1063. 

(l)  40  &  41  V.  ^.  56,  ss.  31,  32. 

(m)  30  &  31  V.  c.  102,  s.  6,  sub-s.  2.    This  section  has  been  repealed. 

(n)  Cooke  v.  Butler,  (1872)  2  Hop.  &  Colt.  22;  42  L.  J.  C.  P.  25. 

io)  Castlebar  Guardians  v.  Ld.  Lucan,  (1849)  13  Ir.  L.  E.  44. 
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to  prove  the  transfer  of  stock  (p).  The  books,  too,  kept  formerly  by 
the  Metropolitan  Board  of  Works  and  now  by  the  London  County 
Council  for  consolidated  stock  (g),  and  the  registers  kept  in  pursuance 
of  the  Colonial  Stock  Act,  1877  (i),  are  respectively  evidence  of  all 
matters  therein  severally  entered,  and  of  the  title  of  the  owners  of 
any  such  stock.  So,  some  of  the  official  documents  relating  to  parlia- 
mentary or  municipal  elections  are,  under  specified  restrictions,  ren- 
dered, by  the  Ballot  Act,  1872,  admissible  in  evidence  of  certain 
particulars  (s).  An  entry  in  a  vestry-book,  stating  the  election  of  a 
treasurer  of  the  parish  at  a  vestry  duly  held  in  pursuance  of  notice,  is 
evidence  of  the  election,  and  of  its  regularity  (i).  So,  in  an  action 
for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew,  claimed  in  right 
of  his  messuage,  an  old  entry  in  the  vestry-book,  signed  by  the  church- 
wardens, stating  that  the  pew  had  been  repaired  by  a  foiiner  owner 
of  thei  messuage,  under  whom  the  plaintiff  claimed,  in  consideration 
of  his  using  it,  was  held  to  be  evidence  in  support  of  the  plaintiff's 
right,  as  having  been  made  by  the  churchwardens  within  the  scope  of 
their  official  authority  (u).  But  old  entries  in  a  vestry-book,  made 
by  a  churchwarden  apparently  not  in  the  discharge  of  any  public 
duty,  and  by  which  he  has  not  charged  himself,  have  been  rejected  (v). 

§  1778.  Besides  the  instances  given  above,  the  Legislature  has  on 
many  occasions  interposed,  and  expressly  made  official  registers 
evidence  (x). 

(p)  Bre.ton  v.  Cope,  (1791)  Pea.  .30;  Marsh  v.  Golnett,  (1798)  2  Esp.  663;  5  E.E. 
763. 

(g)  32  &  33  V.  u.  102,  ri.  13;  51  &  52  V.  u.  41,  s.  40. 

(r)  40  &  41  V.  c.  59,  s.  17. 

(«)  35  &  36  V.  c.  33,  Sch.  1,  Part  1,  it.  38—43,  and  Part  2,  r.  64.  See  R.  v. 
Beardsall,  (1876)  1  Q.  B.  D.  452 ;  45  L.  J.  M.  C.  157. 

(t)  R.  V.  Martin,  (1809)  2  Camp.  100;  11  E.  E.  674  (the  election  was  under  a 
local  Act  of  Parliament);  Hartley  v.  GooTt,  (1832)  5  C.  &  P.  441;  2  L.  J.  C.  P.  141. 

(m)  Price  v.  Littlewood,  (1812)  3  Camp.  288.  This  case  has  been  questioned  by 
Ld.  Blackburn  in  Sturla  v.  Freccia,  (1880)  5  App.  Cas.  646;  50  L.  J.  Ch.  97. 

(u)  Cooke  V.  Banks,  (1826)  2  C.  &  P.  478. 

(x)  Per  instance,  the  Companies  (Consolidation)  Act,  1908  (8  Ed.  7,  c.  69),  s.  33, 
makes  registers  of  members  prima  facie  evidence  of  any  matters  by  that  Act  directed 
or  authorised  to  be  inserted  therein  :  that  is,  among  other  particulars,  of  the  names, 
addresses,  and  occupations  of  the  members — of  the  shares  or  amount  of  stock  held 
by  each  member,  distinguishing  each  share  by  its  number — or  the  amount  paid,  or 
agreed  to  be  considered  as  paid,  on  the  shares  of  each  member,  of  the  date  at  which 
the  name  of  any  person  was  entered  in  the  register  as  a  member,  and  of  the  date  at 
which  any  person  ceased  to  be  a  member  (section  25).  The  Country  Bankers  Act, 
1826  (7  G.  4,  c.  46,  ss.  4,  6),  makes  certified  copies  of  the  memorials  filed  at  the  office 
of  Inland  Eevenue  b}'  banking  co-partnerships  receivable  in  evidence,  as  proof  of  the 
appointment  and  authority  of  the  public  officers  named  therein  asi  members  of  such  cor- 
poration or  co-partnership,  and  that  persons  named  therein  were  members  thereof  at  the 
date  of  such,  account  or  return  ;  though  if  these  memorials  have  not  been  filed  within  the 
time  limited  by  the  Act,  they  cannot  be  received  in  evidence  {Prescott  v. 
Bujfery,  (1845)  1  C.  B.  41),  and  when  they  are  admissible  they  by  no  means  preclude 
parties  from  having  recourse  to  other  proof  of  the  facts  contained  in  them  {Edwards 
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§    1781.]  ADMISSIBILITY    OF    OFFICIAL    REGISTIIRS. 

§  1781.  The  admissibility  of  the  books  of  corporations  depends, 
at  common  law,  on  the  nature  of  the  acts  recorded.  If  these  are 
obviously  of  a  pubhc  character,  and  the  entries  have  been  made  by 
the  proper  officer,  they  will  be  received  in  evidence  either  for  or 
against  the  corporations  (y) ;  but  if  they  relate  to  the  private  transac- 
tions of  the  corporate  body,  they  will  be  inadmissible,  except,  perhaps, 
in  actions  between  their  own  members  (z).  At  common  law,  these 
books,  whatever  be  the  nature  of  the  entries,  can  seldom  be  adduced 
by  the  corporation,  in  support  of  its  own  claims  against  a  stranger  (a) ; 
but  by  the  statute  law  such  books  are  not  unfrequently  rendered 
admissible.  Thus,  the  minutes  of  all  resolutions  and  proceedings  of 
general  meetings  of  the  companies  registered  under  the  Companies 
(Consolidation)  Act,  1908,  and  of  the  directors  or  managers  of  such 
companies,   provided  they  purport  to  be   signed,    either  by   the   pre- 

V.  Buchanan,  (1832)  3  B.  &  Ad.  788 ;  1  L.  J.  K.  B.  217 ;  R.  v.  Carter,  (1845)  1  Den. 
C.  C.  65).  Under  the  Diseases  of  Animals  Act,  1894  (57  &  58  V.  c.  57),  s.  10  (5), 
"  An  order  of  the  board  or  of  a  local  authority  declaring  a  place  to  be  an  infected 
place  or  area,  or  declaring  a  place  or  area,  or  a  portion  of  an  area,  to  be  free  from 
disease,  or  cancelling  a  declaration,  shall  be  conclusive  evidence  to  all  intents  of  the 
existence  or  part  existence  or  cessation  of  the  disease,  or  of  the  error,  or  of  any  other 
matter  whereon  the  order  proceeds."  The  Local  Loans  Act,  1875  (38  &  39  V.  c.  83), 
ss.  23,  24,  renders  the  registers  of  nominal  securities,  which  are  provable  by  certified 
copies  or  extracts,  "evidence  of  any  matters  authorised  to  be  inserted  therein."  So, 
under  the  London  Hackney  Carriages  Act,  1843  (6  &  7  V.  u.  86,  s.  16) ;  see  also  16  & 
17  v.  c.  112,  6.  12 ;  registers  of  licences  granted  in  respect  of  metropolitan  public 
carriages  appear  to  be  sufficient  proof  of  all  things  therein  contained.  The  Merchant 
Shipping  Act,  1894  (57  &  58  V.  c.  60),  s.  64,  makes  every  register  of  a  British  ship, 
and  every  examined  or  certified  copy  of  such  a  register  and  indorsements  thereon,  and 
every  declaration  made  thereunder,  as  to  a  British  ship,  receivable  in  evidence  as  prima 
facie  proof  of  all  matters  contained  or  recited  therein  (see  Myers  v.  Willis,  (1866) 
17  C.  B.  77;  25  L.  J.  C.  P.  39;  104  E.  B.  589;  The  Princess^  Charlotte,  (1863)  Brown 
&  L.  76;  83  L.  J.  Adm.  188;  and  also  Leary  v.  Lloyd,  (1860)  3  E.  &  B.  178;  29 
L.  J.  M.  C.  194;  122  E.  E.  655),  and  consequently  of  the  fact  that  the  ship  registered 
is  a  British  vessel  {R.  v.  Bjornsen,  (1866)  L.  &  C.  545;  34  L.  J.  M.  C.  180),  and  of 
the  ownership  of  such  vessel  {Hibbs  v.  Ross,  (1866)  L.  K.  1  Q.  B.  534;  35  L.  J.  Q.  B. 
193),  and  under  section  239  (6)  all  entries  made  in  any  official  log-book,  as  directed 
by  the  same  Act,  are  receivable  in  evidence  (see  sections  239,  241  of  the 'Act;  also  The 
Henry  Goxon,  (1878)  3  P.  D.  156 ;  47  L.  J.  Adm.  88.  The  Oyster  Fishery  (Ireland) 
Amendment  Act,  1866  (29  &  30  V.  c.  97,  s.  12;  see  also  the  Fisheries  (Ireland)  Act, 
1869  (32  &  38  V.  c.  92),  and  the  Mussels,  Periwinkles,  and  Cockles  (Ireland)  Act, 
1898  (61  &  62  V.  c.  28)  ),  s.  14,  makes  a  licence  granted  for  the  formation  of  an  oyster 
bed,  certified  under  the  hand  of  the  clerk  of  the  peace,  with  whom  the  original  is 
lodged,  evidence  that  such  licence  was  duly  granted,  and  that  all  preliminary  matters 
were  rightly  performed.  So  in  certain  proceedings  under  the  Sea  Fisheries  Acts, 
1868  and  1883,  it  is  enacted  by  the  Merchant  Shipping  Act,  1894  (57  &  58  V.  c.  60), 
ss.  373,  374,  that  the  register  of  sea-fishing  boats  "  shall  be  conclusive  evidence  that 
the  persons  entered  therein  at  any  date  as  owners  of  the  boat  were  at  that  date 
owners  thereof,  and  that  the  boat  is  a  British  sea-fishing  boat." 

(y)  R.  v.  Mothersell,  (1718)  1  Str.  93;  Thetford's  Case,  (1707)  12  Vin.  Abr.  90, 
pi.  16. 

{z)  Marriage  v.  Lawrence,  (1819)  3  B.  &  Aid.  144;  22  E.  E.  326;  Gibbon's  Case, 
(1734)  17  How.  St.  Tr.  810. 

(a)  London  v.  Lynn,  (1789)  1  H.  BI.  214,  n.  s. ;  Corporation  of  Waterford  v. 
Price,  (1846)  9  Ir.  L.  E.  310 ;  Com.  v.  Woelper,  (1817)  3  Serg.  &  e'.  29 ;  Highland 
Tump.  Co.  V.  McKean,  (1813)  10  Johns.  154. 
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MINUTES    OF    MEETINGS,    HOW    AND    WHEN    SIGNED.        [§§    1781,    1782. 

siding  chairman,  or  by  the  chairman  of  the  next  succeeding  meeting, 
are  prim.a  facie  evidence,  not  only  of  the  facts  therein  entered,  but 
of  the  meetings  having  been  duly  held  and  convened  (6).  So,  the 
registers  of  shareholders  in  companies  subject  to  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  furnish  prima  facie  evidence 
of  the  defendant  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares,  in  all  actions  for  calls  brought  by  the  company  (c). 
Parliament  having,  in  the  above  instances,  disregarded  the  common- 
law  rule,  which  prohibits  a  man  from  producing  his  own  books  as 
evidence  for  himself,  the  courts  will  take  care,  before  they  permit  a 
company  to  avail  itself  of  such  an  exceptional  privilege,  that  the 
provisions  of  the  statute  conferring  the  privilege  have  been  strictly 
complied  with  (d).  Besides  these  examples,  a  great  variety  of  semi- 
public  books  and  documents  might  be  mentioned,  the  admissibility 
and  effect  of  which  depend  upon  special  legislative  enactment;  but 
as  the  most  important  of  these  have  already  been  incidentally  noticed 
while  discussing  the  mode  of  proving  public  documents,  it  is  not 
deemed  expedient  again  to  advert  to  them. 

§  1782.  A  rule  of  laiv  of  some  practical  value  has  of  late  years 
been  established  respecting  the  mode  of  signing  books,  which  con- 
tain entries  of  the  proceedings  of  commissioners,  directors  of  com- 
panies, public  trustees,  and  the  like,  at  their  general  meetings.  By 
a  great  variety  of  statutes,  such  books  are  rendered  admissible  as 
evidence  of  the  proceedings  entered  in  them ;  and,  in  general,  even 
an  unsigned  minute  of  proceedings  under  the  charters,  &c.,  of  incor- 
poration of  a  society  will,  if  produced  from  the  proper  custody,  be 
admissible  in  evidence  (e).  Even  in  a  penal  action,  the  minute  book 
of  a  vestry,  which  has  been  kept  in  accordance  with  the  provisions 
of  the  Metropolis  Local  Management  Act  (/),  is,  at  all  events  when 

(b)  8  Ed.  7,  c.  69,  s.  71,  cited  ante,  §  1596.  The  minutes  of  a  meeting  are  not 
exclusive  evidence  of  what  takes  place  there.  An  unrecorded  resolution  may  be  proved 
aliunde  :  In  re  Fireproof  Doors,  Lim.,  [1916]  2  Ch.  142;  85  L.  J.  Ch.  444.  See 
section  220  of  the  eame  Act,  which  enacts  that  "  where  any  company  is  being  wound 
up,  all  books  and  papers  of  the  company,  and  of  the  liquidators  shall,  as  between  the 
contributories  of  the  company,  be  prima  facie  evidence  of  the  truth  of  all  matters  pur- 
porting to  be  therein  recorded."  See,  also,  Fox's  Case,  Re  Moseley  Green  Coal  and 
Coke  Co.,  (1863)  3  De  G.  J.  &  S.  465;  32  L.  J.  Bk.  57;  142  R.  K.  126. 

(c)  8  &  9  V.  u.  16,  =.  28.  See  Waterford  By.  v.  Wolsely,  (1851)  1  Ir.  C.  L.  R. 
444. 

(d)  Bain  v.  Whitehaven  and  Furness  Junction  Rij.,  (1850)  3  H.  L.  C.  22;  88 
E.  E.  1 ;  Birkenhead,  Lane,  and  Ches.  Junction  Ry.  v.  Brownrigg,  (1849)  4  Ex.  426: 
19  L.  J.  Ex.  27 ;  80  E.  E.  642 ;  London  and  N.  W.  Ry.  v.  McMichael,  (1850)  5  Ex. 
856;  20  L.  J.  Ex.  6;  82  E.  E.  898;  West  Cornwall  Ry.  v.  Mowatt,  (1850)  15  Q.  B. 
521;  19  L.  J.  Q.  B.  478.  See  Inglis  v.  Great  Northern  Ry.,  (1862)  1  Macq.  H.  L. 
112,  117,  118;  Waterford,  Wexford,  Wickloic  and  Dublin  Ry.  v.  Pidcock,  (1853) 
8  Ex.  279;  22  L.  J.  Ex.  146;  91  E.  E.  484. 

(e)  Lauderdale  Peerag.e  Case,  (1885)  10  App.  Cas.  692. 
(/)  Contained  in  section  60  of  18  &  19  V.  c.  120. 
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coupled  with  its  attendance  book,  good  evidence  (g) ;  but  it  not  un- 
frequently  happens  that  the  Act  contains  a  clause  directing  the  chair- 
man to  subscribe  his  name  to  the  minutes  at  each  meeting.  Not- 
withstanding this  clause,  the  courts  have  held,  that  the  fact  of  the 
signature  being  attached  at  the  meeting,  is  not  a  condition  precedent 
to  the  admissibility  of  the  entry,  provided  it  has  been  signed  at  some 
future  time  by  the  person  who  actually  presided  as  chairman  (h). 
This  ruling  has  at  least  the  advantage  of  being  highly  convenient; 
and  regarded  in  that  light,  it  was,  in  the  year  1873,  and  again  in 
the  year  1882,  almost  entirely  adopted  by  the  Legislature,  in  the 
enactments  respectively  passed  for  facilitating  the  proof  of  proceed- 
ings of  Municipal  Corporations  (i). 

§  1783.  Section  22  of  the  last-mentioned  Act  enacts,  in  sub- 
section 5,  that  "  a  minute  of  proceedings  at  a  meeting  of  the  council, 
or  of  a  committee,  signed  at  the  same  or  the  next  ensuing  meeting, 
by  the  mayor,  or  by  a  member  of  the  council,  or  of  the  committee, 
describing  himself  as,  or  appearing  to  be,  chairman  of  the  meeting 
at  which  the  minute  is  signed,  shall  be  received  in  evidence  without 
further  proof";  and  sub-section  6  further  enacts,  that  "until  the 
contrary  is  proved,  every  meeting  of  the  council  or  of  a  committee,  in 
respect  of  the  proceedings  whereof  a  minute  has  been  so  made,  shall 
be  deemed  to  have  been  duly  convened  and  held,  and  all  the  members 
of  the  meeting  shall  be  deemed  to  have  been  duly  qualified;  and, 
where  the  proceedings  are  proceedings  of  a  committ-ee,  the  committee 
shall  be  deemed  to  have  been  duly  constituted,  and  to  have  had  power 
to  deal  with  the  matters  referred  to  in  the  minutes."  The  Public 
Health  Act,  1875,  contains  two  similar  clauses,  and  extends  this 
facility  of  proof,  not  only  to  minutes  of  proceedings  at  meetings  of 
local  boards,  committees,  or  joint  boards,  but  t-o  "  copies  of  any 
orders  made  or  resolutions  passed  "  at  such  meetings  (k). 

§  1784.  While  treating  of  the  mode  of  proving  certificates,  refer- 
ence has  been  made  to  a  considerable  number  of  those  documents 
which  are  rendered  by  statute  admissible  evidence  of  the  particular 

ig)  Hemmings  v.  Williamson,  (1883)  10  Q.  B.  D.  459. 

(h)  Southampton  Dock  Co.  v.  Richards,  (1840)  1  Man.  &  G.  448;  56  E.  E.  43C : 
Miles  V.  Bough,  (1842)  3  Q.  B.  845;  12  L.  J.  Q.  B.  74;  61  E.  K.  409;  In  re  Jennings, 
(1851)  1  Ir.  C.  L.  E.  236.  See  33  &  34  V.  c.  75,  b.  30,  sub-s.  4.  Sea,  also,  Inglis  v. 
Great  Northern  By.,  supra,  in  which  it  was  held,  that,  where  a  meeting  of  a,  Scotch 
railway  company's  finance  committee  was  adjourned  it  was  sufficient  that  the  minutes 
of  the  adjourned  meeting  were  signed,  though  section  101  of  8  &  9  V.  c.  17,  requires 
that  "  every  entry  shall  be  signed  by  the  chairman  of  such  meeting." 

(j)  36  &  37  V.  c.  33,  s.  3;  45  &  46  V.  c.  60,  s.  22,  sub-ss.  5,  6.  The  former  of 
these  Acts  is  now  repealed  by  the  latter. 

(h)  38  &  39  V.  c.  55,  Sch.  1,  r.  1,  eub-r.  10,  and  r.  2,  sub-r.  8.  As  to  the  minutes 
of  meetings  of  creditors  in  bankruptcy,  see  ante,  §  1552. 
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CEHTIFICATE  OF  AMBASSADOR  OF  FOREIGN  COUNTRY.   [§§  1784 — 1785. 

facts  certified  therein  (I).  To  these  no  further  allusion  is  necessary; 
but  with  respect  to  certificates  generally  (m),  it  may  be  observed, 
that,  at  common  law,  a  certificate  of  a  mere  matter  of  fact,  not 
coupled  with  any  matter  of  law,  cannot  be  received  as  evidence,  even 
though  given  by  a  person  in  an  official  situation  (w.).  If  the  person 
was  bound  to  record  the  fact,  then  the  proper  evidence  is  a  copy  of 
the  record  duly  authenticated.  But  as  to  matters  which  he  was  not 
bound  to  record,  his  certificate,  being  extra-judicial,  is  merely  the 
unsworn  statement  of  a  private  person,  and  will  therefore  be  re- 
jected (o).  So,  where  an  officer's  certificate  is  made  evidence  by 
statute  of  certain  facts,  he  cannot  extend  its  effect  to  other  facts,  by 
stating  those  also  in  the  certificate ;  but  such  parts  of  the  certificate 
will  be  suppressed  (p).  Even  the  certificate  of  the  Sovereign,  under 
the  sign-manual,  cannot  be  received  (g). 

§  1784a.  However,  the  judge  of  the  Probate  Division  has,  on  two 
occasions,  apparently  held,  that  the  certificate  of  the  ambassador  in 
England  of  a  foreign  country,  bearing  the  seal  of  the  legation,  was  ad- 
missible to  prove  the  law  of  that  country  (r).  It  seems,  however, 
that  in  neither  of  these  cases  was  the  point  argued. 

§  1785  (s).  Boohs  and  chronicles  of  public  history  may  be  here 
mentioned,  as  partaking  in  some  degree  of  the  nature  of  public  docu- 
ments, and  as  being  entitled,  on  the  same  principle,  to  a  certain 
degree  of  credit.  Any  approved  public  and  general  history,  therefore, 
is  admissible  to  prove  ancient  facts  of  a  public  nature,  and  the  general 
usages  and  customs  of  this  or  of  any  foreign  country  (t).       But  in 

(l)    Ante,  §§  1610,  et  seq. 

(m)  Gr.  Ev.  §  498,  in  part. 

(«)  Omichund  v.  Barker,  (1774)  Willes,  649,  650. 

(o)  Sewell  -v.  Corp,  (1824)  1  C.  &  P.  392;  Drake  v.  Marryat,  (1823)  1  B.  &  C. 
473;  1  L.  J.  (0.8.)  K.  B.  161;  26  B.  E.  464;  Roberts  v.  Eddington,  (1801)  4  Eap.88; 
Waldron  v.  Coombe,  (1810)  3  Taunt.  162;  12  E.  E.  629;  R.  v.  Sewell,  (1846)  8  Q.  B. 
161;  15  L.  J.  Q.  B.  49;  70  E.  E.  442;  Oakes  v.  Hill,  (1833)  14  Pick.  442,  448;  Wolfe 
V.  Washburn,  (1826)  6  Cowen,  261;  Jackson  v.  Miller,  (1827)  id.  751;  U.  S.  v. 
Buford,  (1850)  3  Pet.  12,  29. 

(p)  Johnson  v.  Hooker,  (1789)  1  Ball.  406,  407 ;  Governor  v.  Bell,  (1819)  3  Murph. 
831;  Governor  v.  Jeffreys,  (1820)  1  Hawks.  207;  Stewart  v.  Alison,  (1821)  6  Serg. 
&  E.  324,  329. 

(g)  Omichund  v.  Barker,  supra. 

(r)  In  the  goods  of  Prince  Peter  Oldenburg,  (1884)  9  P.  D.  234;  53  h.  J.  P.  46; 
In  the  goods  of  Klingeman,  (1862)  3  8w.  &  Tr.  18;  32  L.  J.  P.  16. 

(s)  Gr.  Ev.  §  497,  in  part. 

(t)  See  Read  v.  Bishop  of  Lincoln,  [1892]  A.  C.  644;  62  L.  J.  P.  C.  1 ;  and  cases 
there  collected  and  discussed ;  B.  N.  P.  248,  249 ;  case  of  Warren  Hastings  referred 
to  by  Ld.  EUenborough,  in  Picton's  Case,  (1804)  30  How.  St.  Tr.  492 ;  Ld.  Bridge- 
water's  case,  cited  Skin.  15 ;  Morris  v.  Harmer,  (1833)  7  Pet.  554 ;  Ld.  Brounker  v. 
Atkyns,  (1682)  Skin.  14;  St.  Catherine's  Hospital  Case,  (1672)  1  Vent.  151;  Neale  v. 
Pry,  (1684)  cited  1  Salk.  281;  S.  C.  nom.  Neal  v.  Jay,  cited  12  Mod.  86;  S.  C.  nom. 
Lady  Ivy  A  Neal's  Case,  cited  Skin.  623.     In  each  of  the  three  last-named  reports, 
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§    1785.]       ADMISSIBILITY    OF    HISTORIES — OF    PEERAGES,    CLERGY    LISTS. 

regard  to  matters  not  of  a  public  and  general  nature,  such  as  the 
custom  of  a  particular  town,  a  descent,  the  nature  of  a  particular 
abbey,  the  boundaries  of  a  county,  and  the  like,  they  are  not  admis- 
sible {u).  A  fortiori,  peerages,  clergy  lists,  court  guides,  directories, 
university  calendars,  and  other  non-official  publications  of  a  similar 
nature,  cannot  be  received  in  evidence  (v). 

it  is  distinctly  stated  that  certain  Chronicles  were  admitted  in  that  case  to  prove  on 
behalf  of  the  plaintiff  that  King  Philip  did  not  assume  the  style  of  King  of  Spain 
before  a  certain  time;  but  on  turning  to  Mossom  v.  Ivy,  (1684)  10  How.  St.  Tr.  555, 
which  seems  to  be  the  same  case,  no  Chronicles  appear  to  have  been  offered  in  evi- 
dence for  such  a  purpose.  A  history,  indeed,  was  tendered  by  the  defendant  to  prove 
when  Charles  the  Fifth  resigned,  but  this  was  rejected  by  Jeffreys,  C.J.,  who,  after 
styling  the  book  in  his  characteristic  manner,  "  a  little  ICusy  history,"  asked,  with 
evident  irritability,  "  Is  a  printed  history,  written  by  I  know  not  who,  an  evidence  in 
a  court  of  law?"  p.  625.  It  is  impossible  to  reconcile  these  conflicting  reports.  See 
Pea.  Ev.  82,  83. 

(u)  Steyner  v.  Droitwich,  (1696)  Skin.  623;  Piercy's  Case,  (1682)  T.  Jones,  164; 
Lee  Peer.,  Min.  Ev.  155;  Evans  v.  Getting,  (1834)  6  C.  &  P.  586;  2  Ph.  Ev.  123,  124; 
Hubb.  Ev.  of  Sue.  699—701. 

(«)  Marchmont  Peerage,  (1838)  Min.  Ev.  62,  77;  Hubb.  Ev.  of  Sue.  700—703. 
As  to  "Medical  Eegisters,"  see  ante,  §  1638;  and  as  to  "Law  Lists,"  see  ante, 
§  1639. 
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CHAPTER   V. 


PRIVATE    WRITINGS. 


§  1816.  The  only  class  of  writien  Evidence  which  remains  to  be 
considered  is  that  of  Private  Writings.  With  respect  to  the  production  of 
documents  at  the  trial  little  need  here  be  said ;  for  since  parol  evidence 
of  the  contents  of  writings  cannot  be  given  as  primary  proof,  the 
party  who  relies  upon  a  document  must  either  produce  it,  or  give  such 
satisfactory  reason  for  its  non-production  as  will  justify  him  in  having 
recourse  to  secondary  evidence  (o).  If,  therefore,  the  paper  be  lost 
or  destroyed,  or  if  its  production  be  physically  impossible  or  highly 
inconvenient,  the  particular  fact  relied  on  must  be  proved  (b);  if  it 
be  in  the  custody  of  a  stranger,  he  must  be  served  with  a  writ  of 
subpcena  duces  tecum  (c) ;  and  if  it  be  in  the  hands  or  power  of  the 
adverse  party,  the  practice  in  general  is  to  give  him  or  his  solicitor  a 
regular  notice  to  produce  it  at  the  trial  (d).  Not  that,  on  proof  of 
such  notice,  the  adversary  is  compellable  to  furnish  evidence  against 
himself;  but  the  notice  is  given, — as  has  been  before  explained  (e), — 
to  lay  a  foundation  for  the  introduction  of  secondary  evidence  of  the 
contents  of  the  document,  by  showing  that  the  party  has  done  all  in 
his  power  to  insure  its  production. 

§  1817  (/).  Where  notice  has  been  given  to  the  opponent  to  pro- 
duce papers  in  his  possession  or  power,  the  regular  time  for  calling 
for  their  production  is  not  until  the  party  who  requires  them  has 
entered  upon  his  case ;  till  which  time  the  other  party  may,  in  strict- 
ness, refuse  to  produce  them,  and  no  cross-examination  as  to  their 
contents  is  then  allowable  (g).  Still,  it  is  considered  rigorous  to  insist 
upon  this  rule,  and  as  a  close  adherence  to  it  would  be  productive  of 
inconvenience,  the  judges  are  very  unwilling  to  enforce  it  (h).  The 
production  of  papers  upon  notice  do'es  not  make  them  evidence  in  the 

(a)  Ante,  §  428.  As  to  the  effect  of  producing  a  document  to  a  witness  under 
cross-examination,  see  ante,  §§  1413,  1446,  1452. 

(b)  Ante,  §§  428,  429,  438. 

(c)  Ante,  §  457. 

(d)  Ante,  §§  440,  et  seq. 

(e)  Ante,  §  440. 

(/)    Gr.  Ev.  §  563,  in  part. 
(g)  Graham  v.  Oyster,  (1816)  2  Stark.  23. 

{h)  Sideways  v.  Dyson,  (1817)  2  Stark.  49 ;  Calvert  v.  Flower,  (1836)  7  C.  &  P. 
386;  48  E.  E.  796. 
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cause,  unless  the  party  calling  for  them  inspects  them,  so  as  to 
become  acquainted  with  their  contents;  in  which  case  he  is  obliged 
to  use  them  as  his  evidence  (i),  at  least  if  they  be  in  any  way  material 
to  the  issue  (fe).  The  reason  for  this  rule  is,  that  it  would  give  an 
unconscionable  advantage  to  a  party,  to  enable  him  to  pry  into  the 
affairs  of  his  adversary,  without  at  the  same  time  subjecting  him  to 
the  risk  of  making  whatever  he  inspects  evidence  for  both  parties. 

§  1818.  If  a  party,  after  notice,  declines  to  produce  a  document, 
when  formally  called  upon  to  do  so,  he  will  not  afterwards  be  allowed 
to  change  his  mind ;  and  therefore,  if  he  once  refuses,  he  carmot, 
when  his  opponent  has  proved  a  copy,  and  is  about  to  have  it  read, 
produce  the  original,  and  object  to  its  admissibility  without  the  evi- 
dence of  an  attesting  witness  (I).  Neither,  after  such  refusal,  will  he 
be  permitted  to  put  the  document  into  the  hands  of  his  opponent's 
witnesses  for  the  purpose  of  cross-examination  («i),  or  to  produce  and 
prove  it  as  part  of.his  own  case  (n).  The  same  rule  prevails  where  a 
party  determines  upon  keeping  back  a  chattel,  when  called  upon 
under  notice  to  produce  it  (o). 

§  1819  (p).  When  the  instrument,  on  its  production,  appears  to 
have  been  altered,  it  is  a  general  rule  that  the  party  offering  it  in 
evidence  must  explain  this  appearance,  if  he  be  called  upon  to  do  so 
by  the  issue  raised  (g),  and  if  the  instrument  be  not  admitted  by  his 
opponent  under  notice  (?■) ;  because  as  every  alteration  on  the  face  of 
a  written  instrument  renders  it  suspicious,  it  is  only  reasonable  that 
the  party  claiming  under  it  should  remove  the  suspicion  (s).  If  the 
alteration  be  noted  in  the  attestation  clause  as  having  been  made 
before  the  execution  of  the  instrument,  it  is  sufficiently  accounted 
for,  and  the  credit  of  the  instrument  is  restored  (t).     It  was  formerly 

(i)  Calvert  v.  Floioer,  supra;  Wharam  v.  Routledge,  (1805)  5  Bsp.  235;  8  E.  R. 
851. 

(k)  Wilson  V.  Bowie,  (1823)  1  C.  &  P.  10.  See  Sayer  v.  Kitchen,  (1795)  1  Esp. 
210. 

U)  Edmonds  v.  Ghallis,  (1849)  7  C.  B.~413,  439;  18  L.  J.  C.  P.  164;  Jackson  v. 
Allen,  (1822)  3  Stark.  74. 

(m)  Doe  V.  Cockell,  (1834)  6  C.  &  P.  627. 

(n)  Doe  v.  Hodgson,  (1840)  12  A.  &  E.  135  j  9  L.  J.  Q.  B.  327;  54  E.  E.  553;, 
Collins  V.  Gashon,  (1860)  2  P.  &  P.  47. 

(o)  Lewis  V.  Hartley,  (1835)  7  C.  &  P.  405.  There  notice  was  given  to  produce- 
a,  dog  for  the  purpose  of  identification. 

(p)  Gr.  Ev.  §  564,  in  part. 

(q)  Parry  v.  Nicholson,  (1845)  13  M.  &  W.  779;  14  L.  J.  Ex.  119. 

(r)  Freeman  v.  Steggall,  (1849)  14  Q.  B.  202;  19- L.  J.  Q.  B.  18;  ante,  §  724b. 

(s)  Henman  v.  Dickinson,  (1828)  5  Bing.  183;  7  L.  J.  C.  P.  68;  30  E.  E.  565; 
Clifford  V.  Parker,  (1841)  2  Man.  &  G.  910;  10  L.  J.  C.  P.  227;  58  E.  E.  603;  London 
and  Brighton  By.  v.  Fairclough,  (1841)  id.  705;  10  L.  J.  C.  P.  133;  58  E.  E.  520; 
Ld.  Falmouth  v.  Roberts,  (1842)  9  M.  &  "W.  471;  11  L,  J.  Ex.  180;  60  E.  E.  790. 

(t)  The  Merchant  Shipping  Act,  1894  (57  &  58  V.  c.  60),  enacts  in  section  122,, 
that  "Every  erasure,  interlineation,  or  alteration  in  any  agreement  with  the  crew- 
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a  presumption  of  law,  that  an  interlineation,  if  nothing  appeared  to 
the  contrary,  had  been  made  contemporaneously  with  the  execution 
of  the  instrument  (u) ;  and  this  presumption  still  prevails  in  the  case 
of  a  deed,  because  a  deed  cannot  be  altered  after  its  execution  without 
fraud  or  wrong,  and  fraud  or  wrong  is  never  assumed  without  some 
proof  (w).  Wherever  it  is  an  offence  to  alter  a  document  after  it  has 
been  completed,  the  law  presumes,  prima  facie,  that  any  alteration 
apparent  on  it  was  made  at  such  a  time  and  under  such  circum- 
stances as  not  to  constitute  an  offence  (x).  With  respect,  however,  to 
a  bill  of  exchange,  or  a  promissory  note,  the  law  presumes  nothing  (y), 
but  leaves  the  jury  to  decide,  first,  by  inspecting  the  instrument 
itself,  whether  any  alteration  has  been  made ;  and  then,  on  considering 
the  extrinsic  evidence  offered,  at  what  time,  and  under  what  circum- 
stances, such  alteration,  if  any,  was  made  (z).  These  last  questions 
cannot  be  solved  by  the  jury  on  the  mere  inspection  of  the  writing, 
for  juries  must  decide,  not  on  conjecture,  but  on  proof  (a). 

§  1820.  The  rule  of  law  applicable  to  this  subject,  is,  that  any 
material  alteration  in  a  written  instrument,  whether  made  by  a  party 
or  a  stranger,  is  fatal  to  its  validity  (b),  provided  it  were  made  after 
its  execution,  and  without  the  privity  of  the  party  to  be  affected  by 
it,  and  perhaps,  also,  with  the  additional  proviso,  that  the  alteration 
was  made  while  the  instrument  was  in  the  possession,  or  at  least  under 
the  control,  of  the  party  seeking  to  enforce  it  (c).  This  rule, — which 
was  originally  propounded  with  respect  to  deeds  (d),  probably  because 
in  former  days  most  written  engagements  were  drawn  in  that  form  (e), 

{except  additions  made  for  the  purpose  of  shipping  substitutes  or  persons  engaged 
after  the  first  departure  of  the  ship)  shall  be  wholly  inoperative,  unless  proved  to  have 
been  made  with  the  consent  of  all  the  persons  interested  in  the  erasure,  interlineation, 
or  alteration,  by  the  written  attestation  (if  in  his  Majesty's  dominions)  of  some  super- 
intendent, justice,  officer  of  customs,  or  other  public  functionary,  or  elsewhere  of  a 
British  consular  officer,  or,  where  there  is  no  such  officer,  of  two  respectable  British 
merchants."  This  attestation  is  not  required  in  the  case  of  fishing  boats,  where  all 
parties  consent  to  the  alteration,  &c.     See  id.,  e.  407. 

(u)  Trowel  v.  Castle,  (1661)  1  Keb.  22.    As  to  alteration  in  wills,  see  ante,  §  164. 

(»)  Doe  v.  Catomore,  (1851)  16  Q.  B.  745;  20  L.  J.  Q.  B.  364;  83  E.  E.  714; 
Simmonds  v.  Rudall,  (1850)  1  Sim.  (N.S.)  186;  89  E.  E.  44. 

(x)  R.  V.  Gordon,  (1855)  Dears.  C.  C.  586,  591;  25  L.  J.  M.  C.  19.  There  an 
affidavit  was  produced  with  an  interlineation  on  it. 

(y)  Johnson  v.  D.  of  Marlborough,  (1818)  2  Stark.  278. 

(z)  Bishop  V.  Chambre,  (1827)  Moo.  &  M.  116;  6  L.  J.  (O.S.)  K.  B.  334;  38 
E.  E.  646;  Taylor  v.  Mosely,  (1883)  6  C.  &  P.  273;  Gariss  v.  Tattersall,  (1841)  2 
M.  &  Gr.  890. 

(a)  Knight  v.  Clements,  (1838)  8  A.  &  E.  215;  7  L.  J.  Q.  B.  144;  47  E.  E.  563; 
Clifford  V.  Parker,  (1841)  2  Man.  &  G.  909;  10  L.  J.  C.  P.  227 ;  Byrom  v.  Thompson, 
<1839)  11  A.  &  E.  33 ;  9  L.  J.  Q.  B.  26 ;  52  E.  E.  269. 

(b)  Suffell  v.  Bank  of  England,  (1882)  9  Q.  B.  D.  555;  51  L.  J..Q.  B.  401. 

(c)  Davidson  v.  Cooper,  (1844)  13  M.  &  W.  343;  12  L.  J.  Ex.  467 ;  63  E.  E.  756. 
See  post,  §§  1827 — 1829.  As  to  estoppel  of  the  party  by  conduct,  see  Rudd  v.  Bowles, 
[1912]  2  Ch.  60;  81  L.  J.  Ch.  277. 

(d)  Pigot's  Case,  (1614)  11  Co.  Eep.  27. 

(e)  Master  v.  Miller,  (1791)  4  T.  E.  330;  2  E.  E.  399. 
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— has  since  been  extended  to  negotiable  securities  (/),  bought  and 
sold  notes  (g),  guarantees  (h),  and  policies  of  assurance  (i) ;  and  may 
now  be  said  to  apply  equally  to  all  written  instruments,  which  con- 
stitute the  evidence  of  contracts  (h). 

§  1821  (I).  The  grounds  of  this  doctrine  are  twofold.  The  first 
is  that  of  public  policy,  which  dictates  that  no  man  should  be  per- 
mitted to  take  the  chance  of  committing  a  fraud,  without  running 
any  risk  of  losing  by  the  event  in  case  of  detection  (m).  The  other  is, 
to  ensure  the  identity  of  the  instrument.,  and  prevent  the  substitution 
of  another,  without  the  privity  of  the  party  concerned  (w).  Besides 
these  grounds,  which  are  common  to  all  altered  written  instruments, 
a  third  reason  for  the  rule,  chiefly  as  it  applies  to  bills  of  exchange  and 
promissory  notes,  may  be  found  in  the  necessity  which  obtains  for 
prot-ecting  the  revenue  arising  from  the  stamp  laws  (o) ;  but  with 
respect  to  these  laws,  it  should  be  observed,  that  it  is  immaterial 
whether  the  alteration  were  made  with  or  without  the  consent  of  the 
parties  to  the  instrument  (p). 

§  1822.  In  saying  that  an  instrument  will  be  rendered  void  by 
any  material  alteration,  indefinite  language  is  of  necessity  employed, 
but  a  short  reference  to  some  of  the  leading  cases  on  this  subject 
will  serve,  in  a  great  measure,  to  explain  what  constitutes  materiality. 
Thus,  any  alteration  in  negotiable  securities,  as  to  the  date  (q), 
amount,  or  time  of  payment  (r) ;  the  addition  of  a  claim  for  a  specific 
rate  of  interest  (s) ;  the  insertion  of  words  to  limit  or  vary  the  con- 
sideration El's  originally  expressed  (t);  the  introduction  of  a  place  for 


(/)    Id.;  (1793)  2  H.  Bl.  141,  S.  C.  in  error. 

(g)  Powell  V.  Divett,  (1812)  15  East,  29;  13  E.  E.  358;  Mollett  v.  Wackerbarth, 
(1847)  5  C.  B,  181 ;  17  L.  J.  C.  P.  47 ;  75  E.  E.  711. 

(h)  Davidson  v.  Cooper,  supra. 

(i)  Forshaw  v.  Ghabert,  (1821)  3  B.  &  B.  158;  28  E.  E.  596;  Fairlie  v.  Christie, 
(1817)  7  Taunt.  416;  18  E.  E.  515;  Campbell  v.  Christie,  (1817)  2  Stark.  64. 

(k)  Davidson  v.  Cooper,  supra. 

(Z)   Gr.  Ev.  §  565,  as  to  first  six  lines. 

(m)  Master  v.  Miller,  supra. 

(n)  Sanderson  v.  Symonds,  (1819)  1  Br.  &  B.  430;  21  E.  E.  675. 

(o)  Mason  v.  Bradley,  (1843)  11  M.  &  W.  394;  12  L.  J.  Ex.  425;  63  E.  E.  687 ; 
Davidson  v.  Cooper,  supra. 

(p)  Bowman  v.  Nichol,  (1794)  6  T.  E.  537.  As  to  alterations  in  bills  and  notes, 
see  the  provisions  of  the  Bills  of  Exchange  Act,  1882,  set  out,  post,  §  1832. 

(g)  Outhwaite  v.  Luntley,  (1816)  4  Camp.  179;  16  E.  E.  771;  Walton  v.  Hast- 
ings, (1815)  id.  223;  Cardwell  v.  Martin,  (1808)  9  East,  180;  Master  v.  Miller,  supra; 
Vance  v.  Lowther,  (1876)  45  L.  J.  Ex.  200;  1  Ex.  D.  176.    ' 

(r)  Bowman  v.  Nichol,  (1794)  5  T.  E.  537;  Alderson  v.  Langdale,  (1832)  3  B.  & 
Ad.  660 ;  1  L.  J.  K.  B.  278 ;  37  E.  E.  513. 

(s)  Warrington  v.  Early,  (1853)  2  E.  &  B.  763;  23  L.  J.  Ex.  47 ;  95  E.  E.  789. 

(t)  Knill  V.  Williams,  (1809)  10  East,  431;  10  E.  E.  349. 
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payment,  though  the  acceptance  still  remains  a  general  acceptance  (u) ; 
the  substitution  of  one  place  for  another  (j;);  the  converting  a  joint, 
into  a  joint  and  several,  responsibility  (cc) ;  the  affixing  an  additional 
maker's  name  to  a  joint  and  several  note  after  it  has  issued  (y);  or, 
it  seems,  the  cutting  off  the  signature  of  one  of  several  co-promisers 
in  a  joint  and  several  note  (z) ;— will,  at  common  law,  as  against  any 
party  not  consenting  thereto,  invalidate  the  instrument,  even  in  the 
hands  of  an  innocent  holder;  and  will  for  the  most  part  prove  equally 
fatal,  by  virtue  of  the  stamp  laws,  though  made  by  consent  of  all 
parties  (a).  So,  the  alteration  of  a  Bank  of  England  note,  by  erasing 
the  number  upon  it  and  substituting  another,  will  avoid  the  instru- 
ment, and  preclude  even  a  bona  fide  holder  for  value  from  maintaining 
an  action)  upon  it  (b).  Where  a  sold  note  was  altered,  without  the 
knowledge  of  the  purchaser,  by  inserting  an  additional  term  into  the 
contract  (c), — and  where  an  agreement  was  apparently  converted  into 
a  deed,  by  affixing  seals  to  the  signatures  of  the  parties  (d), — the 
respective  instruments  were  held  to  be  vitiated ;  and,  in  short,  any 
alteration  which  causes  an  agreement  or  other  writing  to  speak  a  lan- 
guage different,  in  legal  effect,  from  what  it  originally  spoke,  is. 
material. 

§  1823.  On  the  other  hand,  the  insertion  of  such  words  as  the 
law  would  supply,  or  such  as  are  altogether  inoperative,  or  such  as 
are  necessary  to  correct  an  obvious   error   (e),   will  not  constitute   a 

(»)  Macintosh  v.  Haydon,  (1826)  By.  &  M.  362;  27  E.  E.  757;  Burchfield  v. 
Moore,  (1854)  3  E.  &  B.  683;  28  L.  J.  Q.  B.  261;  97  E.  E.  706;  Desbrowe  v.  Wetherby, 
(1834)  1  M.  &  Bob.  438;  Taylor  v.  Moseley,  (1833)  1  M.  &  Eob.  439,  n. ;  Grotty  v. 
Hodges,  (1842)  4  Man.  &  G.  561;  11  L.  J.  C.  P.  289;  Cowie  v.  Halsall,  (1821)  4 
B.  &  Aid.  197.     See  45  &  46  V.  c.  61,  s.  19. 

(v)  Tidmarsh  v.  Grover,  (1813)  1  M.  &  S.  735;  14  E.  E.  563;  R.  v.  Treble,  (1810) 

2  Taunt.  329. 

(x)  Perring  v.  Hone,  (1826)  4  Bing.  28;  5  L.  J.  (O.S.)  C.  P.  33. 

iy)  Gardner  v.  Walsh,  (1855)  5  E.  &  B.  83;  24  L.  J.  Q.  B.  285;  103  E.  E.  377; 
overruling  Catton  v.  Simpson,  (1838)  8  A.  &  E.  136.  See  Gould  v.  Coombs,  (1845) 
1  C.  B.  543;  14  L.  J.  C.  P.  175;  Ex  parte  Yates,  In  re  Smith,  (1858)  27  L.  J.  Bkptcy. 
9;  2  De  G.  &  J.  191;  119  E.  E.  84. 

(z)  Mason  v.  Bradley,  (1843)  11  M.  &  W.  590;  12  L.  J.  Ex.  425;  63  E.  E.  687. 
See  Nicholson  v.  Revill,  (1836)  4  A.  &  E.  675;  5  L.  J.  E.  B.  129;  43  E.  E.  460.  The 
removing,  however,  of  the  seal  of  one  of  several  obligors,  does  not,  in  the  case  of  a 
several  bond,  render  it  void  as  to  the  others  :  Collins  v.  Prosser,  (1823)  1  B.  &  C.  682; 
1  L.  J.  (O.S.)  K.  B.  212;  25  E.  E.  540.     See,  also,  Caldwell  v.  Parker,  (1869)  I.  E. 

3  Bq.  519;  though  this  case  has  been  much  doubted,  if  not  overruled  by  Sufjell  v. 
Bank  of  England,  (1882)  51  L.  J.  Q.  B.  401 ;  9  Q.  B.  D.  555. 

(a)  Chit,  on  Bills,  181—185. 

(b)  Suffell  V.  Bank  of  England,  (1882)  51  L.  J.  Q.  B.  401;  9  Q.  B.  D.  555.  See 
Leeds  d  County  Bank  v.  Walker,  (1883)  11  Q.  B.  D.  84 ;  52  L,  J.  Q.  B.  590. 

(c)  Powell  V.  Divett,  (1812)  15  East,  29;  13  E.  E.  358;  Mollett  v.  Wackerbarth, 
(1847)  5  C.  B.  181;  17  L.  J.  C.  P.  47;  75  E.  E.  711. 

(d)  Davidson  v.  Cooper,  (1844)  13  M.  &  "W.  353;  13  L.  J.  Ex.  276. 

(e)  See  Bluck  v.  Gompertz,  (1852)  7  Ex.  862;  21  L.  J.  Ex.  278;  86  E.  E.  860. 
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§    1823.]  WHAT   IS   NOT   A   MATERIAL   ALTERATION. 

taaterial  alteration,  even  though  made  without  consent ;  neither  will 
an  instrument  be  avoided  by  virtue  of  the  stamp  laws,  though  it  be 
altered  after  execution  in  a  material  particular,  provided  the  parties 
agree  to  make  such  alteration,  in  order  to  correct  a  mistake,  and  in 
furtherance  of  their  original  intention.  Thus,  where,  subsequent  to 
the  execution  of  a  policy,  the  insured  inserted  some  words  which  gave 
him  no  power  t-o  do  any  one  thing  which  he  could  not  have  done  under 
the  policy  as  it  originally  stood,  the  court  held  that  the  instrument 
was  not  vacated  (/) ;  and  where  the  words  ' '  by  demand  ' '  were  added 
to  a  promissory  note,  which  originally  expressed  no  time  for  payment, 
this  alteration,  as  it  did  not  change  the  legal  effect  of  the  instrument, 
was  held  not  to  vitiate  it,  though  the  words  were  added  by  the  payee 
without  the  assent  of  the  maker  (g) ;  so  too,  where  the  name  of  a 
party  to  a  conveyance  was  erroneously  stated  to  be  "  William  G.," 
and  subsequently  altered  to  "Edward  Thomas  G.,"  this  was  held 
to  be  an  immaterial  alteration,  "William  G."  in  the  conveyance  in 
fact  being  only  an  erroneous  description  of  the  real  party  whose  name 
was  subsequently  inserted  (h).  Again,  the  insertion  or  alteration  of 
a  place  for  payment  in  a  bill  of  exchange,  though  made  after  its 
acceptance,  will  not  invalidate  the  instrument,  at  least  as  against 
the  acceptor,  provided  the  words  be  added  or  altered  by  the  acceptor, 
or  with  his  consent  (i).  So,  filling  in  the  date  of  a  warrant  of  attorney 
after  execution  will  not  avoid  the  instrument,  for  the  parties  must 
clearly  have  intended  that  the  date  should  be  inserted  (fe).  So,  in  a 
bond  conditioned  for  the  payment  of  £100,  where  the  word  "  hundred  " 
had  been  accidentally  omitted  in  the  second  place  in  which  the  sum 
was  mentioned,  its  insertion  by  a  stranger  was  held  to  be  im- 
material (l) ;  and  where,  in  a  note  intended  to  be  negotiable,  the  words 
' '  or  order  ' '  had  been  left  out  by  mistake,  their  insertion  by  the  holder, 
with  the  consent  of  the  maker,  was  held  neither  to  vitiate  the  instru- 
ment nor  to  render  a  new  stamp  necessary  (to). 

(/)  Sanderson  v.  Symonds,  (1819)  1  Br.  &  B.  426;  4  Moore,  42,  S.  C. ;  21  E.  E. 
675;  Clapham  v.  Cologan,  (1813)  3  Camp.  382,  per  Ld.  EUenborough. 

{g)  Aldous  V.  Cornwell,  (1868)  L.  E.  3  Q.  B.  573;  37  L.  J.  Q.  B.  201;  Bp.  of 
Crediton  v.  Bp.  of  Exeter,  [1906]  2  Ch.  455 ;  74  L..  J.  Ch.  697. 

(h)  Howgaie  and  Osborn's  Contract,  [1902]  1  Ch.  451 ;  71  L.  J.  Ch.  279. 

(i)  Walter  v.  Cubley,  (1883)  2  Cr.  &  M.  151;  3  L.  J.  Ex.  2 ;  39  E.  B.  739; 
Stevens  v.  Lloyd,  (1829)  Moo.  &  M.  292;  Jacob  v.  Hart,  (1817)  6  M.  &  Sel.  142. 

(fc)  Keane  v.  Smallbone,  (1855)  17  C.  B.  179;  25  L.  J.  C.  P.  72;  104  E.  E.  648. 

(l)    Waugh  v.  Bussell,  (1814)  5  Taunt.  707;  15  E.  E.  624. 

{m)Byrom  v.  Thompson,  (1839)  11  A.  &  E.  31;  9  L.  J.  Q.  B.  26;  62  E.  E.  269; 
Kershaw  v.  Cox,  (1800)  3  Esp.  246;  Hnmelin  v.  Bruck,  (1847)  9  Q.  B.  306;  16  L.  J. 
Q.  B.  343;  72  E.  E.  258;  Jacob  v.  Hart,  (1817)  6  M.  &  Sel.  142;  18  E.  E.  336;  Brutt 
V.  Picard,  (1824)  Ey.  &  M.  37 ;  27  E.  E.  727 ;  Robinson  v.  Touray,  (1813)  1  M.  &  Sel. 
217 ;  13  R.  E.  781 ;  and  aee  16  E.  R.  284,  n. ;  Farquhar  v.  Southey,  (1826)  Moo.  &  M. 
14;  13  E.  R.  689;  Eagleton  v.  Outteridge,  (1843)  11  M.  &  W.  465;  12  L.  J.  Ex.  359; 
63  E.  E.  656.  For  American  cases  connected  with  this  subject,  see  Hunt  v.  Adams, 
(1810)  6  Mass.  619,  522;  Smith  v.  Croaker,  (1809)  5  Mass.  538;  Hale  v.  Russ,  (1821) 
1  Greenl.  335;  Knapp  v.  Maltby,  (1835)  13  Wend.  587;  Brown  v.  Pinkham,  (1836) 
18  Pick.  172. 
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WHEN  NOT  NECESSARY  TO  EXPLAIN  ALTERATION.   [§§  1824,  1825. 

§  1824.  It  is  not,  however,  on  every  occasion  of  a  party  tendering 
an  instrument  in  evidence,  that  he  is  bound  to  explain  any  material 
alteration  that  appears  upon  its  face;  but  only  on  those  occasions, 
when  he  is  seeking  to  enforce  it,  or  claiming  an  interest  under  it  (n). 
The  extent  and  meaning  of  this  rule  may  be  well  illustrated  by  the 
following  cases.  A  party  became  tenant  of  a  farm  from  year  to  year, 
and  subsequently  signed  an  agreement  respecting  the  mode  of  tillage. 
His  landlord  brought  an  action  for  not  cultivating  the  land  according 
to  the  terms  of  the  agreement,  and  the  instrument,  when  produced, 
contained  an  erasure  in  the  habendum,  the  term  of  years  being  altered 
from  seven  to  fourteen.  The  court,  decided  that  the  landlord  was  not 
bound  to  explain  this  alteration,  because  the  tenant  held  the  farm 
under  a  parol  agreement,  which  incorporated  only  so  much  of  the 
written  instrument  as  was  applicable  to  a  yearly  holding,  and  conse- 
quently it  was  quite  immaterial  whether  seven  or  fourteen  years  were 
mentioned  in  that  instrument.  The  simple  contract  which  the  parties 
had  entered  into  was,  that  the  tenant  should  farm  the  land  according 
to  certain  written  stipulations.  "The  rule  of  law,"  said  Mr.  Baron 
Parke,  "applies  where  the  obligation  is  by  reason  of  the  instrument; 
here  the  obligation  is  by  reason  of  the  parol  contract  of  the  parties, 
quite  independent  of  the  subscription  of  that  paper,  and  arising  from 
the  occupation  of  the  land  upon  all  the  terms  of  that  instrument  which 
are  applicable  to' a  tenancy  from  year  to  j'ear,  as  to  which  an  altera- 
tion in  the  term  of  years  is  wholly  immaterial"  (o). 

§  1825.  So,  in  the  case  of  Hutchijis  v.  Scott  (p),  which  was  an 
action  for  an  excessive  distress,  the  plaintiff,  in  order  to  prove  the 
amount  of  rent  really  due,  put  in  the  agreement  for  the  lease  of  a 
house.  No.  35,  which  was  in  fact  the  house  occupied  by  him.  The 
number  originally  inserted  in  the  instrument  was  38,  and  the  jury 
found  that  this  had  been  altered  to  35  after  the  execution  of  the 
agreement,  and  without  the  defendant's  knowledge.  The  court  held 
that,  as  the  demise  was  admitted  on  the  record,  the  altered  agreement 
might  be  given  in  evidence  to  show  the  terms  of  the  holding.  "I 
do  not  think,"  said  Lord  Abinger,  "  when  the  case  is  rightly  under- 


(n)  Harris  v.  Tenpany,  (1883)  1  Cab.  &  E.  65,  seems  to  be  an  utter  misappre- 
hension of  the  law.  That  was  an  interpleader,  in  which  the  plaintiff  claimed  certain 
furniture  which  had  been  seized  by  an  execution  creditor.  He  relied  on  an  agreement 
of  hiring  by  which  he  had  let  to  the  execution  debtor  "several  articles  mentioned  in 
the  schedule  hereto."  At  the  time  of  executing  this  contract,  no  schedule  was  attached 
to  it,  but  one  was  afterwards  added  by  the  plaintiff.  On  these  facts  Mr.  Justice  Lopes 
is  reported  to  have  actually  held,  that  the  agreement  was  not  vitiated  by  the  altera- 
tion, but  that  the  goods  seized  might  be  identified  with  those  named  in  the  schedule. 
Sed  qu.    Cf.  §  1836  and  cases  there  cited. 

(o)  Ld.  Falmouth  v.  Roberts,  (1842)  9  M.  &  W.  471;  11  L.  J.  Ex.  180;  60  R.  R. 
790.     See,  also,  Pattinson  v.  Luekley,  (1875)  L.  R.  10  Ex.  330;  U  L.  J.  Ex.  180. 

(p)  (1837)  2  M.  &  W.  809;  6  L.  J.  Ex.  186;  46  R.  R.  770. 
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§§    1825 — 1827.]       WHEN   DEED   NOT   INADMISSIBLE   BY    ALTERATION. 

stood,  that  the  question  arises,  whether  ,aii  alteration  even  by  the 
plaintiff  ought  to  avoid  the  agreement.  If  it  does,  the  only  conse- 
quence would  be,  that  it  would  be  impossible  for  him  to  maintain 
an  action  upon  it  as  on  a  demise;  but  it  is  quite  a  different  question, 
whether  it  be  given  in  evidence.  It  may  be  void  for  the  purpose  of 
taking  an  interest  under  it,  but  nevertheless  admissible  to  prove  a 
collateral  fact  (g).  No  case  has  gone  the  length  of  saying  that, 

when  a  deed  is  altered,  and  thereby  vitiated,  it  ceases  to  be  evidence  : 
it  may  be  so  with  reference  to  the  stamp  laws.  Here,  however, 

it  is  sufficient  to  decide,  that  this  agreement  was  evidence  to  prove 
the  terms  of  the  holding ;  and  there  was  no  evidence  of  any  other 
holding  than  that  of  the  house  No.  35  "  (r). 

§  1826.  So,  also,  a  deed  is  not  rendered  inadmissible  by  altera- 
tion, if  it  be  produced,  "  merely  as  proof  of  some  right  or  title  created 
by,  or  resulting  from,  its  having  been  executed  (s) ;  as  in  the  case  of 
an  ejectment  to  recover  lands  which  have  been  conveyed  by  lease  and 
release.  There,  what  the  plaintiff  is  seeking  to  enforce  is  not,  in 
strictness,  a  right  under  the  lease  and  release,  but  a  right  to  the  posses- 
sion of  the  land,  resulting  from  the  fact  of  the  lease  and  release  having 
been  executed.  The  moment  after  their  execution  the  deeds  become 
valueless,  so  far  as  they  relate  to  the  passing  of  the  estate,  except  as 
affording  evidence  of  the  fact  that  they  were  executed.  If  the  effect 
of  the  execution  of  such  deeds  -was  to  create  a  title  to  the  land  in 
question,  that  title  cannot  be  affected  by  the  subsequent  alteration 
of  the  deeds.  But  if  the  party  is  not  proceeding  by  ejectment  to 
recover  the  land  conveyed,  but  is  suing  the  grantor  under  his  cove- 
nants for  title,  or  other  covenants  contained  in  the  release,  then  the 
alteration  of  the  deed  in  any  material  point  after  its  execution,  whether 
made  by  the  party  or  by  a  stranger,  would  certainly  defeat  the  right 
of  the  party  suing  to  recover  "  (i).  In  like  manner,  if  the  estate  lies 
in  grant,  as  a  watercourse,  and  cannot  exist  without  deed,  it  is  said 
that  any  alteration  by  the  party  claiming  the  estate  will  avoid  the 
deed  as  to  him,  and  that  therefore  the  estate  itself,  as  well  as  all 
remedy  upon  the  deed,  will  be  utterly  gone  (u). 

§  1827.  In  the  case  of  Davidson  v.  Cooper  above  cited  (v),  the 
old  doctrine,   that   every  material   alteration   of  an   instrument,    even 

(q)  See,  also,  Agricultural  Cattle  Insurance  Co.  v.  Fitzgerald,   (1851)  16  Q.  B. 
432 ;  20  L.  J.  Q.  B.  244. 
■  (r)  2  M.  &  W.  815—817. 

(s)  See  Agricultural  Cattle  Insurance  Co.  v.  Fitzgerald,  supra;  Ld.  Ward  v. 
Lumley,  (1860)  29  L.  J.  Ex.  322 ;  5  H.  &  N.  87  ;  120  E.  E.  494. 

(t)  Davidson  v.  Cooper,  (1843)  11  M.  &  W.  800;  13  L.  J.  Ex.  276.  See,  also, 
Dr.  Leyfi-eld's  Case,  (1610)  10  Co.  Eep.  88;  Bolton  v.  Bp.  of  Carlisle,  (1793)  2  H.  Bl. 
259;  Doe  v.  Hirst,  (1821)  3  Stark.  60;  23  E.  E.  756. 

(u)  More  v.  Salter,  (1615)  3  Bulst.  79;  Lewis  v.  Payn,  (1827)  8  Cowen,  71. 

(»)  Ante,  §  1820. 
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EFFECT  OF  DAVIDSON  V.   COOPER.    [§§  1827 — 1829. 

hy  a  stranger,  and  without  the  privity  of  either  party,  avoids  that 
instrument,  has  been  reoognised  and  adapted  by  the  Court  of 
Exchequer,  and  has  been  held  to  apply  in  all  oases,  luhere  the  altered 
instrument  is  relied  on  as  the  foundation  of  a  right  sought  to  be  en- 
forced (x).  The  supporters  of  this  doctrine  contend  that  it  creates 
no  real  hardship,  since  the  party  whose  right  of  action  is  defeated 
by  the  alteration  has  his  remedy  by  an  action  against  the  spoliator  (y) ; 
but  this  argument  is  entitled  to  little  weight,  since  the  spoliator  may 
either  be  a  child,  or  other  irresponsible  agent,  or  be  utterly  incom- 
petent to  pay  any  damages;  and  if  it  be  further  urged,  as  was  done 
by  the  judges  of  the  Exchequer  Chamber  in  the  same  case  (a),  that 
the  party  who  has  the  instrument  in  his  possession  is  bound  to  take 
proper  care  of  it,  this  at  least  assumes  that  the  alteration  is  made 
while  the  instrument  is  in  his  custody,  and  consequently  cannot 
support  the  broad  proposition  stated  above.  Indeed,  it  may  perhaps 
be  still  questioned,  whether  the  sound  rule  of  law  can  be  carried  fur- 
ther than  this,  that  any  party,  seeking  to  enforce  a  right  under  a 
written  instrument,  is  so  far  responsible  for  any  material  alteration 
apparent  on  its  face,  as  to  be  bound  to  show  that  it  was  made,  either 
before  its  execution,  or  at  a  time  when  the  instrument  was  not  in 
his  possession,  or  under  his  control ;  and  that,  unless  he  can  establish 
one  or  other  of  these  facts,  the  instrument  will  be  vitiated.  How- 
ever, since  the  case  of  Davidson  v.  Cooper  (a),  it  appears  to  be  clearly 
established  in  England,  that  no  party  can  rely  on  a  document  which 
has  been  altered  while  in  his  custody,  though  he  be  in  a  position  to 
prove  most  positively,  that  the  alteration  was  the  effect  of  pure  acci- 
dent or  mistake,  or  was  made  without  his  privity  or  consent  by  some 
person,  over  whom  he  could  exercise  no  control. 

§  1829.  It  certainly  deserves  notice,  that,  according  to  a  decision 
in  the  Irish  Court  of  Exchequer,  an  instrument  is  not  rendered  void 
in  Ireland  by  any  alteration  in  it,  which  an  unauthorised  stranger 
may  make  (6) ;  neither,  in  America,  is  the  doctrine  recognised  to  the 
extent  now  established  in  England   (c) ;  but,  unless  some  fraudulent 

(x)  Davidson  v.  Cooper,  supra;  Crookewit  v.  Fletclver,  (1857)  26  L.  J.  Ex.  153; 
Bk.  of  Hindos.,  China,  £  Japan  v.  Smith,  (1867)  36  L.  J.  C.  P.  241. 

{y)  Markham  v.  Gonaston,  (1688)  Cro.  Bl.  626 ;  11  M.  &  W.  791. 

(z)  "  After  much  doubt,  we  think  the  judgment  (of  the  Ct.  of  Ex.)  right.  The 
strictness  of  the  rule  on  this  snbject,  as  laid  down  in  Pigot's  Case,  can  only  be  ex- 
plained on  the  principle,  that  a  party,  who  has  the  custody  of  an  instrument  made  for 
his  benefit,  is  bound  to  preserve  it  in  its  original  state.  It  is  highly  important  for 
preserving  the  purity  of  legal  instruments,  that  this  principle  should  be  borne  in 
mind,  and  the  rule  adhered  to.  The  party  who  may  suffer  has  no  right  to  complain, 
since  there  cannot  be  any  alteration  except  through  fraud  or  laches  on  his  part." 
Per  Ld.  Denman,  in  pronouncing  the  judgment  of  the  Ex.  Ch.,  13  M.  &  W.  352. 

(a)  (1843)  11  M.  &  W.  778 ;  13  id.  343. 

(6)  Swiney  v.  Barry,  (1835)  Jones,  109. 

(c)  Gr.  Ev.  §  566  &  n.  1,  in  part,  as  to  next  twelve  lines. 
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§§    1829,    1830.]       EFFECT    OF   INNOCENT    ALTERATION    OF   INSTRUMENT. 

intent  be  brought  home  to  the  party  claiming  under  the  instrument, 
the  unwarranted  alteration  of  a  writing  by  a  stranger  is  treated  as  a 
merely  accidental  spoliation,  which  in  that  country  does  not  vitiate 
the  instrument  (d).  In  the  case  of  the  United  States  v.  Spalding  (e), 
Mr.  Justice  Story  strongly  condemns  the  English  doctrine,  as  repug- 
nant to  common  sense  and  justice, — as  inflicting  on  an  innocent  party 
all  the  losses  occasioned  by  mistake,  by  accident,  by  the  wrongful 
act  of  third  persons,  or  by  the  providence  of  Heaven, — and  as  a  rule, 
which  ought  to  have  the  support  of  unbroken  authority,  before  a  court 
of  law  should  feel  bound  to  surrender  its  judgment  to  what  deserves 
no  better  name  than  a  technical  quibble.  In  these  observations  the 
American  judge  has  been  supported  by  ]\Ir.  Baron  Alderson,  who,  in 
Hutching  v.  Scott  (/),  remarked,  "It  is  difficult  to  understand  why 
an  alteration  by  a  stranger  should  in  any  case  avoid  the  deed — why 
the  tortious  act  of  a  third  person  should  affect  the  rights  of  the  two 
parties  to  it,  unless  the  alteration  goes  the  length  of  making  it  doubt- 
ful what  the  deed  originally  was,  or  what  the  parties  meant." 

§  1830  {g).  It  seems  now  to  be  tolerably  clear  that  a  mere  im- 
material alteration,  though  made  by  the  obligee  himself,  will  not  avoid 
an  instrument,  provided  it  be  done  innocently,  and  to  no  injurious 
purpose  (h.)  But  if  the  alteration  be  fraudulently  made  by  the  party 
claiming  under  the  instrument,  it  does  not  seem  important,  whether 
it  be  in  a  material  or  an  immaterial  part;  for,  in  either  case,  he  has  ■ 
brought  himself  under  the  operation  of  the  rule,  established  for  the 
prevention  of  mal-practices ;  and  having  fraudulently  destroyed  the 
identity  of  the  instrument,  he  must  incur  the  peril  of  all  the 
consequences  (/). 

id)  Cutis  V.  U.  S.,  (1812)  1  Gall.  69;  U.  S.  v.  Spalding,  (1822)  2  Mason,  478; 
Rees  V.  Overbaugh,  (1827)  6  Cowen,  746;  Lewis  v.  Paijn,  (1827)  8  Cowen,  71;  Jackson 
V.  Malin,  (1818)  15  Johns.  297;  Nicholls  v.  Johnson,  (1834)  10  Conn.  192;  Marshall 
V.  Gougler,  (1823)  10  Berg.  &  E.  164. 

(e)  (1822)  2  Mason,  482. 

(/)    (1837)  2  M.  &  W.  814. 

ig)  Gr.  Ev.  §  568,  in  part. 

(/i)  Aldous  V.  Cormcell,  (1868)  L.  E.  3  Q.  B.  573;  37  L.  J.  Q.  B.  201;  Bp.  of 
Crediton  v.  Bp.  of  Exeter,  [1905]  2  Cli.  255;  74  L.  J.  Ch.  697;  Sanderson  v. 
Symonds,  (1819)  1  Br.  &  B.  426;  21  E.  E.  675;  Hatch  v.  Hatch,  (1812)  9  Mass. 
311;  Smith  v.  Dunham,  (1829)  8  Pick.  246.  In  Farquhar  v.  Southey,  (1826)  Moo.  & 
M.  14;  31  E.  E.  689,  the  acceptance  of  a  bill  was  signed  "  Southey  &  Crowder  " ; 
the  bill  was  originally  addressed  to  "Messrs.  Southey,  Crowder  &  Co.";  but  the 
address  was  altered  to  correspond  with  the  acceptance.  Held,  that  this  was  an  im- 
material alteration,  and  that  the  acceptors  were  not  discharged,  per  Littledale,  J. 
See,  also,  Lowe  v.  Fox,  (1887)  12  App.  Cas.  206;  56  L.  J.  Q.  B.  480  (case  of  im- 
material alteration  of  an  order  under  which  a  person  was  detained  in  a  private  asylum 
as  a  lunatic). 

(i)  Pigot's  Case,  (1614)  11  Co.  Eep.  27;  cited  arguendo,  in  4  T.  E.  322,  and  11 
M.  &  W.  789;  Shep.  Touch.  68;  Sanderson  v.  Symonds,  supra.  If  an  obligee  procure 
a  person,  who  was  not  present  at  the  execution  of  the  bond,  to  sign  his  name  as  an 
attesting  witness,  this  is  prima  facie  evidence  of  fraud,  and  avoids  the  bond  :  Adams 
V.  Frye,  (1841)  3  Mete.  103. 
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§  1831.  It  has  been  seen  that,  in' order  to  render  the  alteration  fatal, 
it  must  be  made  after  the  execution  or  other  completion  of  the  instru- 
ment. These  words  are,  in  general,  sufficiently  explicit;  but  in  two 
classes  of  cases  embarrassing  questions  respecting  their  interpretation 
have  arisen.  The  first  class  comprehends  composition  deeds,  and  other 
deeds,  in  which  several  parties  with  independent  interests,  joining  to 
effect  some  general  purpose,  execute  one  common  deed  at  different 
times.  By  considering  such  deeds  as  instruments  of  a  peculiar  nature, 
embracing  separate  contracts  with  different  individuals,  the  strict  rule 
of  law  has  been,  to  a  certain  degree,  eluded  (k);  and  it  has  been  held 
that  any  alterations  made  during  the  progress  of  such  transactions 
still  leave  the  deeds  valid  as  to  the  parties  previously  executing  them, 
provided  such  alterations  have  not  affected  the  situation  in  which 
these  parties  stood  (i). 

§  1832.  With  regard  to  negotiable  securities  the  Bills  of  Exchange 
Act,  1882,  the  provisions  of  which,  so  far  as  they  are  material  to  this 
purpose,  are  applicable  to  bills  of  exchange,  promissory  notes,  and 
bankers'  cheques,  contains  express  provisions  as  to  the  effect  of  altera- 
tions in  such  instruments.  By  section  63,  where  a  bill  is  intentionally 
cancelled  by  the  holder  or  his  agent,  and  the  cancellation  is  apparent 
thereon,  the  bill  is  discharged.  In  like  manner  any  party  liable  on 
a  bill  may  be  discharged  by  the  intentional  cancellation  of  his  signa- 
ture by  the  holder  or  his  agent.  In  such  case  any  indorsee  who  would 
have  had  a  right  of  recourse  against  the  party  whose  signature  is  can- 
celled, is  also  discharged.  A  cancellation  made  unintentionally,  or  under 
a  mistake,  or  without  the  authority  of  the  holder  is  inoperative,  but 
where  a  bill  or  any  signature  thereon  appears  to  have  been  cancelled, 
the  burden  of  proof  lies  on  the  party  who  alleges  that  the  cancellation 
was  made  unintentionally,  or  under  a  mistake  or  without  authority. 
By  section  64,  where  a  bill  or  acceptance  is  materially  altered  without 
the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided  except 
as  against  a  party  who  has  himself  made,  authorised,  or  assented  to 
the  alteration,  and  subsequent  indorsers;  provided  that  where  a  bill 
has  been  materially  altered,  but  the  alteration  is  not  apparent  and 
tiie  bill  is  in  the  hand  of  a  holder  in  due  course,  such  holder  may 
avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original  tenour.  By  section  97  (3)  the 
effect  of  the  stamp  laws,  however,  is  expressly  preserved,  the  efiect 
of  which  is  tb  cut  down  considerably  the  effect  of  this  proviso.  In 
the   case  of  negotiable   securities   a   difficulty   arises   in   applying   the 

(k)  Davidson  v.  Cooper,  supra,  per  Ld.  Abinger.  See  West  v.  Steward,  (1845) 
14  M.  &  W.  47,  cited  post,  §  1835. 

{I)  Doe  V.  Bingham,  (1821)  4  B.  &  Aid.  675 ;  23  E.  R.  438,  recognised  in  Hibble- 
wUte  V.  M'Morine,  (1840)  6  M.  &  W.  215 ;  9  L.  J.  Ex.  217 ;  55  E.  E.  578 
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general  rule,  that  a  material  alteration  made,  without  the  consent  of 
all  parties,  in  an  instrument  after  its  execution  renders  such  instru- 
ment void ;  because  that  time  is  calculated  from  the  date  of  the  mak- 
ing, accepting,  drawing,  or  indorsing  of  the  instrument  by  the  party 
against  whom  it  is  produced;  but  the  question  is  at  what  precise 
period  will  a  bill  or  note  be  considered  complete,  so  that  any  subse- 
quent alteration,  whether  made  with  or  without  consent  of  the  parties, 
will  invalidate  the  instrument  by  reason  of  the  stamp  laws?  In 
answer  to  this  question,  it  may  be  broadly  stated,  that  a  negotiable 
security  is  complete,  as  soon  as,  but  not  until,  it  becomes  an  available 
instrument,  or,  in  other  words,  when  it  is  in  the  hands  of  a  party  who 
can  make  a  valid  claim  upon  it.  Thus,  on  the  one  hand,  an  accom- 
modation bill  may  be  altered  after  it  has  been  drawn,  accepted,  and 
indorsed,  provided  it  has  not  been  passed  to  a  bona  fide  holder  for 
value  (m) ;  and  a  bill  for  value,  if  unindorsed,  is  not  deemed  complete 
till  its  acceptance  (re) ;  nor,  it  seems,  even  then,  unless  it  be  absolutely 
returned  to  the  payee  (o).  On  the  other  hand,  every  mat€rial  altera- 
tion, whether  made  before  or  after  acceptance,  or  with  or  without 
consent,  will  invalidate  a  bill,  whether  it  be  drawn  for  accommoda- 
tion or  for  value,  if  it  be  once  issued  to  a  person,  who,  as  holder  for 
valuable  consideration,  is  entitled  to  sue'  any  prior  party  thereon  (p). 

§  1838.  The  principles  above  stated  with  respect  to  negotiable 
securities,  apply  equally  to  other  instruments ;  and  therefore  where 
a  bond,  after  execution,  but  before  it  had  passed  to  the  obligee,  was 
altered,  by  inserting,  with  the  consent  of  the  parties,  the  name  of 
an  additional  obligor,  the  court  held  that  it  was  not  vacated,  and  that 
no  new  stamp  was  required  (q).  The  same  point  was  ruled  in  Jones 
V.  Jones  (r),  where  a  marriage  settlement  had  been  executed  by  the 
conveying  party,  but,  before  it  was  executed  by  the  other  parties, 
or  had  passed  into  the  hands  of  the  persons  who  were  to  take  under 
it,  a  clause  was  objected  to  and  struck  out,  after  which  the  deed  was 
re-executed.  The  question  in  these  cases  is,  whether,  taking  into 
consideration  all  the  circumstances,  the  matter  was  or  was  not  in 
fieri;   and   that,    to   use   Mr.    Preston's   language,    "  depends   on   the 

{m)Downes  v.  Richardson,  (1822)  5  B.  &  Aid.  674;  24  E.  E.  522;  Tarleton  v. 
'  Shingler,  (1849)  7  C.  B.  812.    See  Gardwell  v.  Martin,  (1808)  9  East,  190. 

(n)  Kennerly  v.  Nash,  (1816)  1  Stark.  452. 

(o)  Sherrington  v.  Jermyn,  (1828)  3  C.  &  P.  374. 

(p)  Outhwaite  v.  Luntle-y,  (1815)  4  Camp.  179 ;  16  E.  E.  771 ;  Walton  v.  Hast- 
ings, (1815)  id.  223.     See  further  on  this  subject,  Chit.  Bilk,  186—189. 

iq)  Matson  v.  Booth,  (1816)  5  M.  &  S.  223;  see  Zouch  v.  Clay,  (1671)  1  Ventr. 
185. 

(r)  (1835)  1  Cr.  &  M.  721;  2  L.  J.  Ex.  249.  See,  also,  Spicer  v.  Burgess,  (1834) 
1  C.  M.  &  E.  129;  3  L.  J.  Ex.  285;  Murray  v.  Ld.  Stair,  (1823)  2  B.  &  C.  82;  26 
E.  E.  782;  Johnson  v.  Baker,  (1821)  4  B.  &  Aid.  440;  23  E.  E.  338. 
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inquiry,   whether  the  intended  grantor  has  given  sanction  to  the  in- 
strument, so  as  to  make  it  conchisively  his  deed  "  (s). 

§  1884.  Perhaps  it  may  be  stated,  as  a  general  rule,  that  the 
transaction  will  be  deemed  incomplete,  and,  consequently,  that  an 
alteration  may  be  efiected,  if  the  deed  remain  in  the  grantor's  posses- 
sion, or  be  placed  in  the  hands  of  a  third  party  as  an  agent  for  him, 
provided  there  be  nothing  to  show  that  it  was  intended  to  operate 
immediately,  or  that  it  was  accepted  as  an  effectual  deed  by  the 
party  in  whose  favour  it  was  made  (<).  Where  a  deed  is  executed, 
having  essential  blanks  which  require  and  are  intended  to  be  filled  up, 
and  same  are  afterwards  filled  up  in  the  presence  of  the  party,  the 
evidence  may  readily  support  a  finding  that  complete  delivery  did 
not  take  place  until  after  the  final  completion  of  the  deed  («).  If, 
however,  the  grantor  has  once  parted  with  all  control  over  the  deed,  it 
can  no  longer  be  altered,  though  it  has  not  been  actually  delivered 
to  the  grantee  (v).  Thus,  where  A.  executed  a  deed  transferring  cer- 
tain railway  shares  to  B.,  and,  having  received  the  purchase-money 
from  B.'s  brokers,  delivered  to  them  the  instrument,  the  transaction 
was  held  to  be  perfected  a,t  common  law,  though  B.  had  not  executed 
the  deed,  and  though  the  Eailway  Act  directed  that,  on  every  sale 
of  shares,  the  deed  should  be  executed  by  both  parties;  and,  there- 
fore, the  name  of  C.  being  afterwards  substituted  for  B.,  and  the 
deed  re-executed  by  the  seller,  the  court  held  that  it  could  not  operate 
as  a  conveyance  to  C.  without  a  fresh  stamp  (x). 

§  1835.  Questions  of  nicety  have  sometimes  arisen  respecting  the 
validity  of  instruments,  which  have  been  executed  in  blank,  and 
subsequently  filled  up;  and  distinctions  have  been  recognised,  first, 
between  deeds  aaid  other  instruments;  and  secondly,  as  to  deeds, 
between  the  insertion  of  matter  essential  to  their  operation,  and  that 

(s)  3  Prest.  on  Abstr.  64. 

(t)  See  oases  cited  in  last  note  but  one. 

(«)  Hudson  V.  Revett,  (1829)  5  Bing.  269 ;  7  L.  J.  (O.S.)  C.  P.  145 ;  30  E.  E.  649. 
In  former  editions  the  following  proposition  is  stated,  based  on  Hudson  v.  Revett — 
"  So,  if  the  instrument  be  delivered  as  an  escrow,  which  is  not  to  take  effect  as  a  deed 
until  a  certain  event  has  happened,  it  may  be  altered  with  impunity."  The  present 
Editors  are  unable  to  regard  Hudson  v.  Revett  as  an  authority  for  so  general  a  propo- 
sition. As  to  delivery  of  a  deed  as  an  escrow;  merely,  see  Bowker  v.  Burdehin,  (1848) 
11  M.  &  W.  128,  147;  12  L.  J.  Ex.  329;  63  E.  E.  541;  Furness  v.  Meek,  (1858)  27 
L.  J.  Ex.  34;  Kidner  v.  Keith,  (1863)  15  C.  B.  (N.S.)  35;  137  E.  E.  370.  See,  also, 
Gudgen  v.  Besset,  (1856)  26  L.  J.  Q.  B.  36 ;  6  B.  &  B.  986 ;  106  E.  E.  899 ;  Watkins  v. 
Nash,  (1875)  L.  E.  20  Eq.  262 ;  44  L.  J.  Ch.  505. 

(v)  Doe  V.  Knight,  (1826)  5  B.  &  C.  671;  4  L.  J.  (O.S.)  K.  'B.  161;  29  E.  E.  355. 
See  Richards  v.  Lewis,  (1852)  11  C.  B.  1046;  20  L.  J.  C.  P.  117;  87  E.  E.  866;  and 
Xenos  V.  Wickham.,  (1866)  L.  E.  2  H.  L.  296;  36  L.  J.  C.  P.  313. 

(x)  London  and  Brighton  Ry.  v.  Fairclough,  (1841)  2  Man.  &  G.  674,  705;  10 
L.  J.  C.  P.  133;  58  E.  E.  520.  Perhaps,  if  the  Eailway  Co.,  who  produced  and  relied 
upon  the  altered  deed,  had  shown  that  B.'s  name  had  originally  been  inserted  by 
mistake,  no  new  stamp  would  have  been  requisite.     See  ante,  §  1823. 
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which  is  not  so  essential.  Thus,  an  acceptance  written  on  a  blank 
piece  of  stamped  paper,  may  be  afterwards  converted  into  a  bill  of 
exchange,  to  the  extent  of  such  sum  as  the  stamp  will  cover  (y).  As 
between  the  drawer  and  the  acceptor,  a  blank  acceptance  must,  indeed, 
be  filled  up  within  a  reasonable  time  (z) ;  but  this  doctrine  does  not 
apply  to  a  bona  fide  indorsee  for  value  without  notice,  for  the  law 
presumes,  with  reference  to  him,  that  the  drawer  was  invested  with 
a  general  authority  from  the  acceptor  to  fill  up  the  bill  at  any  time  (a). 
Again,  it  appears  that  blanks  may  be  filled  up  in  a  deed  after  its 
execution,  if  the  omission  did  not  render  it  a  nullity,  and  the  matter 
inserted  carries  out  the  original  intention  of  the  grantor,  or  is  intro- 
duced with  his  consent  (b).  Thus,  where  a  party,  being  abroad, 
executed  a  power  of  attorney,  whereby  he  appointed  "  — Ree  of  Ware  " 
his  attorney,  and  Mr.  Eee,  to  whom  the  power  was  delivered,  and  who, 
according  to  the  evidence,  was  the  party  intended  to  be  authorised 
by  it,  inserted  his  Christian  name  in  the  blank  space,  it  was  held  that 
the  instrument  was  not  invalidated,  though  possibly  some  objection 
might  have  been  taken  with  respect  to  the  stamp  laws  (c).  So,  where 
a  debtor  had  assigned  his  property  by  deed  to  trustees  for  the  benefit 
of  his  creditors,  "whose  names  and  the  amount  of  whose  debts  were 
set  out  in  a  schedule  thereunto  annexed,"  the  court  held  that  the 
deed  was  valid,  though  at  the  time  of  its  execution  by  the  debtor,  no 
schedule  was  annexed,  but  when  the  deed  was  produced  in  evidence 
one  was  appended,  containing  the  signatures  of  the  creditors,  some  of 
which  had  been  erased,  and  others  had  no  sums  set  against  them  (d). 

§  1836.  But  if  an  instrument,  at  the  time  of  its  execution,  was, 
by  reason   of  some   material  deficiency,   incapable   of   operating   as   a 

iy)  45  &  46  V.  c.  61,  s.  20,  sub-s.  1;  Garrard  v.  Lewis,  (1882)  10  Q.  B.  D.  30; 
Schultz  V.  Astley,  (1836)  2  Bing.  N.  C.  552;  5  Sj.  J.  C.  P.  130;  42  E.  E.  651;  Collis 
V.  Emett,  (1790)  1  H.  Bl.  313 ;  Russsell  v.  Langstaffe,  (1780)  2  Doug.  514.  See  Hatch 
V.  Searles,  (1854)  2  Sm.  &  G.  147  ;  23  L.  J.  Ch.  467  ;  97  E.  E.  139  ;  Hogarth  v.  Latham, 
(1878)  3  Q.  B.  D.  643;  47  L.  J.  Q.  B.  339;  and  London  and  South  Western  Bk.  v. 
Wentworth,  (1880)  5  Ex.  D.  96;  49  L.  J.  Ex.  657. 

(2)  45  &  46  V.  c.  61,  s.  20,  sub-s.  2;  Temple  v.  PuUe-n,  (1853)  8  Ex.  389;  22  L.  J. 
Ex.  151 ;  91  E.  E.  646.  See  Garter  v.  White,  (1882)  20  Ch.  D.  225 ;  51  L.  J.  Ch.  465 ; 
Riley  v.  Gerrish,  (1851)  9  Cush.  104. 

(o)  45  &  46  V.  c.  61,  a.  20,  sub-s.  3.  Montague  v.  Perkins,  (1853)  22  L.  J.  C.  P. 
187;  94  E.  E.  862.  See  Hatch  v.  Searles,  supra.  An  acceptor  who  has  accepted  a  bill 
bearing  a  stamp  sufficient  to  cover  an  amount  larger  than  that  filled  in  at  the  time  of 
acceptance  and  so  drawn  that  a  fraudulent  alteration  of  the  amount  is  possible,  is  not 
liable  to  a  bona  fide  holder  for  value  for  any  amount  beyond  the  actual  acceptance, 
although  the  bill  has  been  subsequently  fraudulently  altered  to  a  larger  amount ; 
Scholfield  V.  Londesborough,  [1896]  A.  C.  514;  65  L.  J.  Q.  B.  593.  See  London  Joint 
Stock  Bank  v.  Macmillan,  [1918]  A.  C.  777;  88  L.  J.  K.  B.  55. 

(b)  Markham  v.  Gonaston,  (1599)  Cro.  Bliz.  626;  Zouch  v.  Clay,  (1671)  1  Ventr. 
185 ;  2  Keb.  872,  881 ;  2  Lev.  35,  S.  C. 

(c)  Eagleton  v.  Gutteridge,  (1843)  11  M.  &  W.  465;  12  L.  J.  Ex.  359;  63  E.  E. 
655. 

(d)  West  V.  Steward,  (1845)  14  M.  &  W.  47,  and  see  Rudd  v.  Bowles,  [1912]  2  Ch. 
60-  81  L.  J.  Ch.  277. 
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deed,  it  cannot  afterwards  become  a  deed  by  being  completed  and 
delivered  by  a  stranger,  in  the  absence  of  the  party  who  executed  it, 
unless  such  stranger  be  authorised  by  instrument  under  seal ;  for,  if 
this  were  permitted,  the  principle  would  be  violated  which  requires 
that  an  attorney  to  execute  and  deliver  a  deed  for  another  must  him- 
self be  appointed  by  deed  (e).  Thus,  where  a  proprietor  of  railway 
shares  executed  a  conveyajice  of  three  shares  with  the  name  of  the 
purchaser  in  blank,  it  was  held  that  nothing  passed  by  this  deed,  and 
that  an  agent  appointed  by  parol  could  not  afterwards,  in  the  absence 
of  his  principal,  introduce  the  name  of  a  vendee  (/) ;  and  where  a  deed 
contained  a  covenant  to  deliver  to  the  covenantee  certain  articles 
"  as  per  schedule  annexed,"  and  the  schedule  was  not  annexed  at  the 
time  of  execution,  the  court  decided  that  its  subsequent  annexation, 
in  the  absence  of  one  of  the  parties,  did  not  give  it  operation  as  part 
of  the  deed,  and,  consequently,  that  the  instrument  was  insensible 
and  void  (g). 

§  1837.  It  should  be  observed  that  these  last  two  cases  turned 
partly  on  the  fact  that  the  deficiency' was  supplied  in  the  absence  of 
the  granting  and  contracting  party ;  and  indeed,  had  not  this  been 
the  case,  the  decisions  would  possibly  have  been  different;  for,  on 
the  principle  adopted  in  Hudson  v.  Revett  (h),  if  a  blank  in  a  material 
part  of  a  deed  be  filled  up  after  execution,  and  the  party  be  present 
at  the  time  and  ratify  the  act,  this  will  amount  to  evidence  of  re- 
delivery, and  the  deed  will  be  held  valid.  In  that  case  the  defendant 
executed  and  delivered  a  deed,  conveying  his  property  to  trustees  for 
the  benefit  of  his  creditors,  the  particulars  of  whose  demands  were 
stated  therein ;  but  a  blank  was  left  for  one  of  the  principal  debts, 
the  exact  amount  of  which  was  subsequently  ascert>ained  and  inserted 
in  the  deed,  in  the  grantor's  presence  and  with  his  assent,  by  the 
attorney  who  had  prepared  the  deed  and  had  it  in  his  possession,  he 
being  one  of  the  trustees.  The  defendant  having  afterwards  recog- 
nised this  instrument  as  valid  in  various  transactions,  the  court, 
considering  that  it  was  originally  executed  as  an  escrow,  and  was  not 
intended  to  be  a  perfect  deed  till  all  the  blanks  were  filled  up,  held 

(e)  Hibblewhite  v  .M' Marine,  (1840)  6  M.  &  W.  214,  216 ;  9  L.  J.  Ex.  217 ;  55 
E.  E.  578;  per  Parke,  B.     See  ante,  §  985. 

(/)  Hibblewhite  v.  M'Morine,  supra,  overruling  Texira  v.  Evans,  cited  1  Anstr. 
228.  See  Swan  v.  North  British  Australasian  Co.,  (1863)  32  L.  J.  Ex.  273;  2  H.  &  C. 
175;  133  E.  E.  639;  Taylor  v.  Gt.  Ind.  Pen.  By.  Co.,_  (1859)  28  L.  J.  Ch.  709. 

(g)  Weeks  v.  Maillardet,  (1811)  14  East,  568,  noticed  by  Parke,  B.,  in  6  M.  &  W. 
215;  and  in  West  v.  Steward,  (1845)  14  M.  &  W.  48.  See  Dyer  v.  Green,  (1847) 
1  Ex.  71;  16  L.  J.  Ex.  239;  and  Daines  v.  Heath,  (1847)  3  C.  B.  938;  16  L.  J". 
C.  P.  117. 

{h)  (1829)  5  Bing.  269;  7  L.  J.  (O.S.)  C.  P.  145;  30  E.  E.  649;  explained  by 
Alderson,  B.,  in  West  v.  Steward,  supra.  See,  also,  Tupper  v.  Foulkes  (1861)  30 
L.  J.  C.  P.  214;  9  C.  B.  (N.S.)  797;  127  E.  E.  889. 
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that  the  act  of  the  grantor,  in  assenting  to  the  filling  up  of  the  blank, 
amounted  to  a  re-delivery  of  the  deed  thus  completed  (i). 

§  1838.  Notwithstanding  the  rule  of  law  which  requires  the  party, 
tendering  in  evidence  an  altered  instrument,^  to  explain  its  appearance, 
it  is  now  decided,  at  least  with  respect  to  letters  and  ancient  docu- 
ments coming  from  the  right  custody,  that  the  mere  fact  of  their 
being  in  a  mutilat'ed  or  imperfect  state,  will  not  throw  upon  the  party 
producing  them  the  burthen  of  proving  when,  by  whom,  or  for  what 
purpose,  they  were  mutilated;  but  such  documents  will  be  received, 
though  the  mutilation  be  evidently  not  accidental,  provided  that  a 
sufficient  portion  of  the  instrument  remains  to  explain  its  general 
nature  and  effect,  and  it  can  be  shown  that  it  is  produced  in  the  same 
state  in  which  it  was  actually  found.  The  weight  due  to  such  a 
document  may  be  a  just  matter  of  comment,  and  in  many  cases  the 
jury  would  regard  it  as  utterly  valueless;  still,  no  legal  objection  can 
be  taken  to  its  being  presented  to  their  notice,  such  as  it  is;  and  the 
right  enjoyed  by  the  opponent,  of  insisting  that  the  whole  instrument 
shall  be  read,  is  not  infringed  by  its  admission,  since  that  rule  merely 
provides  that  no  part  of  the  deed,  in  the  state  in  which  it  actually  is, 
shall  be  withheld  from  the  jury  without  the  consent  of  the  adverse 
party  (k). 

§  1839.  Formerly  a  rule  prevailed,  that  if  an  instrument,  on  being 
produced,  appeared  to  be  signed  by  subscribing  witnesses,  one  of  them 
at  least  should  be  called  to  prove  its  execution  (i) ;  but  this  rule,  was 
at  length  abrogated  by  the  Legislature.  The  Common  Law  Procedure 
Act  of  1854  first  altered  this,  and  now  the  Criminal  Evidence  Act, 
1865,  in  a  section  which  applies  "  to  all  courts  of  judicature,  as  well 
criminal  as  all  others,  and  to  all  persons  having,  by  law  or  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence"  enacts:  — 
"  It  shall  not  be  necessary  to  prove  by  the  attesting  witness  any  in- 

(i)  The  same  effect  was  given  to  clear  and  unequivocal  acts  of  assent  in  pais  by 
a  feme  mortgagor,  after  the  death  of  her  husband,  as  amounting  to  a  re-delivery  of  a 
deed  of  mortgage,  executed  by  her  while  a  feme  covert.  Goodright  v.  Straphan,  (1774) 
1  Cowp_.  201,  204;  Shep.  Touch.  58.  "The  general  rule,"  said  Johnson,  J.,  in  de- 
livering the  judgment  of  the  court  in  Duncan  v.  Hodges,  (1827)  4  M'C.  239,  "  is,  that 
if  a  blank  be  signed,  sealed,  and  delivered,  and  afterwards  written,  it  is  no  deed;  and 
the  obvious  reason  is,  that  as  there  was  nothing  of  substance  contained  in  it,  nothing 
could  pass  by  it.  But  the  rule  was  never  intended  to  prescribe  to  the  grantor  the 
order  of  time  in  which  the  several  parts  of  a  deed  should  be  written.  A  thing  to  be 
granted,  a  person  to  whom,  and  the  sealing  and  delivery,  are  some  of  those  which  are 
necessary,  and  the  whole  is  consummated  by  the  delivery;  and  if  the  grantor  should 
think  proper  to  reverse  this  order  in  the  manner  of  execution,  but  in  the  end  makes  it 
perfect  before  the  delivery,  it  is  a  good  deed."     See  ante,  §  149. 

(k)  Ld.  Trimlestown  v.  Kemmis,  (1843)  9  CI.  &  V.  763,  774,  775;  57  R.  R.  135; 
Evans  v.  Bees,  (1839)  10  A.  &  E.  151;  50  E.  R.  366. 

(!)  Doe  V.  Durnford,  (1813)  2  M.  &  S.  62;  Higgs  v.  Dixon,  (1817)  2  Stark.  180; 
Currie  v.  Brown,  (1812)  3  Camp.  288. 
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strument,  to  the  validity  of  which  attestation  is  not  requisite;  and 
such  instrument  may  be  proved  as  if  there  had  been  no  attesting  wit- 
ness thereto  "  (m).  The  first  question,  therefore,  to  be  determined, 
when  an  attested  document  is  tendered  in  evidence,  is  whether  or  not 
it  be  of  such  a  nature  as  to  require  attestation.  In  a  former  chapter  (n) 
many  statutes  were  referred  to,  which  render  attestation  necessary, 
in  order  to  give  validity  to  particular  instruments ;  but  notwithstanding 
such  reference,  it  will  probably  be  deemed  convenient  to  enumerate, 
in  the  present  connection,  the  principal  documents,  which  must  still  be 
proved  by  calling  one  or  more  of  the  subscribing  witnesses. 

§  1840.  This  list  will  be  found  to  contain,  first,  all  instruments 
executed  under  powers,  where  the  parties  creating  such  powers  have 
thought  proper,  for  better  security,  to  require  the  execution  to  be 
attested  (o) ;  and  next,  wills  (p) ;  warrants  of  attorney,  and 
cognovits  (q) ;  bills  of  sale  (r) ;  conveyances  to  charitable  uses  under 
the  Mortmain  Act  (s);  leases  under  the  leasing  powers  Act  for  re- 
ligious worship  in  Ireland,  1855  (t) ;  certificates  of  searches  and 
memorials,  and  some  copies  of  enrolments,  granted  by  the  registrar 
of  deeds  and  wills  in  Middlesex  (u) ;  appointments  of  trustees  of  pro- 
perty conveyed  for  religious  or  educational  purposes  (v) ;  marriage 
registers  (x) ;  deeds  of  fathers  appointing  guardians  of  their  chil- 
dren {y) ;  assignments  of  bail  bonds  (z) ;  protests  of  bills  of  exchange 
by  persons  not  notaries  (a) ;  powers  of  attorney  to  transfer,  or  receive 
dividends  on,  colonial  stock  (6) ;  and  agreements  between  owners  and 
drivers  of  metropolitan  stage  carriages   (c). 

§  1841.  Besides  the  documents  just  specified,  all  bills  of  sale  of 
British  (d)  ships,  together  with  agreements,  alterations  of  agreements, 
releases,  and  indentures  of  apprenticeship,  executed  in  conformity 
with  the  provisions  of  the  Merchant  Shipping  Act,  1894  (e),  must 
respectively  be  attested;  but,  in  these  particular  cases,  the  subscribing 
witnesses  need  not  be  called  to  prove  the  due  execution  of  the  instru- 
ments; for  the  statute  contains,  in  section  694,  an  express  enactment, 
that  "  Where  any  document  required  by  this  Act  to  be  executed  in 
the  presence  of,  or  to  be  attested  by,  any  witness  or  witnesses,  that 
document  may  be  proved  by  the  evidence  of  any  person  who  is  able  to 

(to)  28  &  29  V.  c.  18,  s.  8.  (n)  Part  ii.,  Ch.  xviii. 

(o)  See  2nd  Bep.  of  Com.  Law  Commisa.,  p.  23.  (p)  Ante,  §  1050. 

(g)  Ante,  §  1111.  (r)  Ante,  §  1110. 

(s)  Id.  (t)  18  &  19  V.  c.  39,  8.  10,  cited  ante,  §  1110. 

(u)  Ante,  §  1645.  (»)  Ante,  §  1110. 

{s)  Id.  (y)  Id. 

(z)  Id.  (a)  Id. 

(b)  40  &  41  V.  c.  59,  8.  4,  eub-s.  1,  and  s.  6.  (c)  Ante,  §  1099a. 

<d)  Ante,  §  999.  (e)  Ante,  §  1098. 
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bear  witness  to  the  requisite  facts,  without  calling  the  attesting  wit- 
ness or  the  attesting  witnesses,  or  any  of  them." 

§  1842.  But  notwithstanding  the  clear  language  of  the  statute,  as 
cited  above  in  section  §  1839,  in  petitions  in  Lunacy  and  in  Chancery 
it  is  still  the  practice  to  require  proof  of  documents  by  the  attesting 
witness,  though  if  he  be  abroad  proof  of  his  handwriting  will  be 
enough  (/). 

§  1843.  The  general  rule  which  requires  the  production  of  an 
attesting  witness,  when  the  validity  of  an  instrument  depends  upon 
its  formal  attestation,  is  so  inexorable,  that  it  applies  even  to  a  can- 
celled (g)  or  a  burnt  (h)  deed ;  as  also  to  one,  the  execution  of  which 
is  admitted  by  the  party  to  it  (j) ;  and  that,  too,  though  such  admis- 
sion be  deliberately  made,  either  in  open  court  (fe),  or  in  a  subsequent 
agreement  (I),  or  even  in  a  sworn  answer  to  interrogatories  delivered 
to  the  party  in  the  cause  (?n).  A  party  in  a  cause  who  is  called  as  a 
witness  by  his  opponent,  cannot  be  required  to  prove  the  execution 
by  himself  of  any  instrument,  to  the  validity  of  which  attestation  is 
requisite,  so  long  as  the  attesting  witness  is  capable  of  being  called  (n). 
So,  also,  the  attesting  witness  musti  be  called,  though,  subsequently 
to  the  execution  of  the  deed,  he  has  become  blind  (o) ;  and  the  court 
will  not  dispense  with  his  presence  on  account  of  illness,  however 
severe  (p).  If  the  indisposition  of  the  witness  be  of  long  standing, 
the  party  requiring  his  evidence  should  have  applied  for  power  to 
examine  him  before  a  commissioner  or  examiner  (g),  and  if  he  be 
taken  suddenly  ill,  a  motion  must  be  made  to  postpone  the  trial  (r). 

(/)  Re  Rice,  (1886)  32  Ch.  D.  35;  55  L.  J.  Ch.  799;  Re  Reay's  Estate,  (1855) 
1  Jur.  N.  S.  222;  see  also  Leigh  v.  Lloyd,  (1865)  35  Beav.  455;  147  E.  B.  258;  Re 
Mair's  Estate,  (1873)  42  L.  J.  Ch.  882. 

(g)  Breton  v.  Cope,  (1791)  Pea.  44. 

(h)  Gillies  v.  Smither,  (1819)  2  Stark.  528. 

(i)  Abbot  v.  Plumbe,  (1779)  1  Doug.  216,  referred  to  by  Lawrence,  J.,  in  7  T.  E. 
267,  and  in  2  East,  187;  and  confirmed  by  Ld.  Ellenborough  as  an  inexorable  rule, 
in  R.  v.  Harringworth,  (1815)  4  M.  &  S.  353.  See,  also,  Mounsey  v.  Burnham,  (1841) 
1  Hare,  15;  58  E.  E.  11. 

(fc)  Johnson  v.  Mason,  (1794)  1  Esp.  89,  per  Ld.  Kenyon,  citing  Ld.  Mansfield 
to  the  same  effect. 

(I)  Doe  V.  Penfold,  (1838)  8  C.  &  P.  536.  But  see  Bringloe  v.  Goodson,  (1839) 
5  Bing.  N.  C.  740 ;  8  L.  J.  C.  P.  364 ;  50  E.  E.  848 ;  and  post,  §  1849. 

(to)  See  Call  v.  Dunning,  (1803)  4  East,  53.  But  see  Bowleg  v.  Langworthy, 
(1793)  6  T.  E.  366.    Also,  post,  §  1849. 

(n)  Whyman  v.  Garth,  (1853)  8  Ex.  803;  22  L.  J.  Ex.  316;  91  E.  E.  771. 

(o)  Gronk  v.  Frith,  (1839)  9  C.  &  P.  197;  62  E.  E.  744;  Rees  v.  Williams,  (1847> 
1  De  G.  &  Sm.  314,  320.  See,  contra.  Wood  v.  Drury,  (1699)  1  Ld.  Eaym.  734;  and 
Pedler  v.  Paige,  (1838)  1  M.  &  Eob.  258,  where  Parke,  B.,  reluctantly  yielded  to  the 
authority  of  Ld.  Holt.     See  ante,  §  477. 

(p)  Harrison  v.  Blades,  (1813)  3  Camp.  457;  see,  contra,  Jones  v.  Brewer,  (1811) 
4  Taunt.  46,  where  Sir  J.  Mansfield  observes,  that  "perhaps  in  some  cases  of  sick- 
ness," the  handwriting  of  the  attesting  witness  may  be  proved:     See  ante,  §  477. 

(g)  E.  8.  C.  1883,  Ord.  XXXVII.,  EE.  1,  5.  (r)  3  Camp.  457. 
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§  1844.  The  rule  is  equally  applicable,  whatever  be  the  purpose  for 
which  the  instrument  is  produced  (s) ;  but,  though  the  witness  must 
in  the  first  instance  be  called,  yet,  as  he  is  rather  the  witness  of  the 
court  than  of  the  party,  great  latitude  will  be  allowed  in  the  mode 
of  examining  him,  and,  if  it  be  necessary,  the  judge  will  even  permit 
questions  in  the  nature  of  a  cross-examination  to  be  put  (t).  More- 
over, the  party  calling  him  is  not  precluded  from  giving  further  evi- 
dence, in  case  he  denies,  or  does  not  recollect,  having  seen  the  instru- 
ment executed  (u). 

§  1845.  Several  exceptions  have,  however,  been  engrafted  on  the 
foregoing  rule.  The  first  of  these  is  that  when  the  instrument  is 
thirty  years  old,  the  subscribing  witnesses  need  not  be  called,  as  they 
are  presumed  to  be  dead  (v).  This  doctrine  applies  to  a  memorial  of 
a  deed  (x). 

§  1846.  The  second  exception  is,  when  the  attesting  witness  has 
signed  the  instrument  merely  in  pursuance  of  a  rule  in  some  court, 
and  such  court  has  subsequently  recognised  the  validity  of  the  in- 
strument by  acting  upon  it.  Thus,  where  it  was  necessary  for  a 
defendant  to  prove  that  he  had,  as  an  insolvent,  presented  a  petition 
for  protection  under  the  statute  5  &  6  V.  c.  116,  the  production  of  the 
petition  and  the  proceedings  in  the  Court  of  Bankruptcy  duly  sealed, 
whereby  it  appeared  that  the  court  had  granted  an  order  of  protection, 
was  held  to  be  sufficient  evidence,  not  indeed  of  the  contents  of  the 
petition,  but  of  the  fact  of  its  having  been  presented,  although  an 
attorney,  who  had  attested  the  petition  by  order  of  the  Bankruptcy 
Court,  was  not  called  {y).  The  special  and  very  limited  nature  of 
this  last  exception  will  be  better  understood  by  referring  to  the  case 
of  Streeter  v.  Bartlett  (z),  where  the  court  refused  to  extend  its 
operation.  There,  in  order  to  prove  an  admission  of  a  debt,  the 
plaintiS  tendered  in  evidence  the  certified  copy  of  a  schedule  filed 
by  the  defendant  in  the  Insolvent  Debtors'  Court.,  which  contained 
an  entry  of  such  acknowledgment;  but  as  this  schedule,  in  accordance 
with  a  rule  of  the  court  where  it  was  filed,  was  attested  by  the  defen- 

(s)  Manners  v.  Postan,  (1803)  4  Bap.  239,  where  the  deed  was  used  in  evidence 
collaterally;  R.  v.  Jones,  (1777)  1  Lea.  174,  where,  upon  an  indictment  against  an 
apprentice  for  a  fraudulent  enlistment,  the  indenture  was  put  in. 

(t)  Bowman  v.  Bowman,  (1843)  2  Moo.  &  Eob.  501,  per  Creswell,  J. ;  ante,  § 
1404,  ad  fin. 

(u)  Ley  v.  Ballard,  (1790)  3  Esp.  173,  n.;  Fitzgerald  v.  Elsee,  (1811)  2  Camp. 
635;  Lemon  v.  Dean,  (1810)  id.  636,  n. ;  Talbot  v.  Hodson,  (1816)  7  Taunt.  251,  over- 
ruling Phipps  V.  Parker,  (1808)  1  Camp.  412. 

(o)  Ante,  §  87. 

(x)  Miller  v.  Wheatley,  (1890)  28  L.  R.  Ir.  144. 

(2/)  Bailey  v.  Bidwell,  (1844)  13  M.  &  W.  73;  13  L.  J.  Ex.  264;  67  E.  E.  517. 

(z)  (1848)  5  C.  B.  562;  17  L.  J.  C.  P.  140. 
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dant's  attorney,  who  was  not  called;  and  as,  moreover,  no  proof  was 
given  that  the  Insolvent  Debtors'  Court  had  acted  upon  it,  the  judges 
of  the  Common  Pleas  determined  that  the  evidence  could  not  be 
received. 

§  1847.  A  third  exception  is  when  the  instrument  is  proved  to  be 
in  the  possession  of  the  adverse  party,  who  refuses  to  produce  it  pur- 
suant to  notice.  In  this  case,  the  party  who  is  driven  to  give  secondary 
evidence  of  its  contents  need  not  call  the  attesting  witness,  though 
the  plea  be  non  est  factum,  and  though  the  name  of  the  witness  were 
mentioned  in  the  notice,  and  he  be  actually  in  court  (a). 

§  1848  {h).  A  fourth  exception  is  when  the  adverse  party  produc- 
ing a  deed  pursuant  to  notice,  claims  an  interest  under  it  in  the  cause . 
In  such  case,  the  party  producing  the  instrument  is  not  permitted 
to  call  on  the  other  for  proof  of  the  execution ;  for,  by  claiming  an 
interest  under  it,  he  admits  its  validity  (c).  Still,  this  exception  only 
applies  when  the  party  producing  the  deed  claims  under  it  some 
interest  in  the  subject-matter  of  the  cause  (d);  and,  therefore,  where, 
in  an  action  brought  for  commission  due  to  the  plaintiff  as  agent  in 
procuring  for  the  defendant  an  apprentice,  the  deed  of  apprenticeship 
was  produced  under  notice  by  the  defendant,  the  plaintiff  was  held 
bound  to  call  the  attesting  witness  (e).  So,  where  a  defendant,  to 
prove  himself  a  partner  with  the  plaintiff,  called  upon  him  to  produce 
a  contract  which  they,  as  partners,  had  made  with  a  builder,  for 
work  to  be  done  on  the  plaintiff's  premises;  and,  on  its  production, 
contended  that  the  plaintiff  claimed  an  interest  under  this  instru- 
ment, inasmuch  as  it  would  enable  him,  if  necessary,  to  control  the 
builder's  proceedings,  or  to  enforce  a  specific  performance  against  him. 
Lord  Denman  required  proof  of  the  execution,  and  the  court  con- 
firmed his  ruling  (/).  Moreover,  to  render  a  document  admissible 
without  proof  as  against  the  party  producing  it,  his  interest  under  it 
must  be  still  subsisting  at  the  time  of  the  trial  (g) ;  and,  possibly,  this 
may  have  been  the  ground  of  the  decision  in  Collins  v.  Bayntun  (h), 

(a)  Cooke  v.  Tanswell,  (1818)  8  Taunt.  450;  Poole  v.  Warren,  (1838)  8  A.  &  E. 
588.     See  ante,  §  1818. 

(b)  Gr.  Ev.  §  571,  in  part,  as  to  first  five  lines. 

(c)  Pearce  v.  Hooper,  (1810)  3  Taunt.  60;  Rearden  v.  Minter,  (1843)  5  Mac.  &  G. 
204;  12  L.  J.  C.  P.  139;  Garr  v.  Burdiss,  (1835)  1  Cr.  M.  &  R.  784;  4  L.  J.  Ex.  60; 
Orr  V.  Morice,  (1821)  3  Br.  &  B.  139;  Bradshaw  v.  Bennett,  (1831)  1  M.  &  Eob.  143; 
Doe  V.  Wainwright,  (1836)  5  A.  &  E.  520,  528;  6  L.  J.  K.  B.  35;  Bell  v.  Chaytor, 
(1843)  1  Car.  &  K.  162;  Doe  v.  Hemming,  (1826)  9  D.  &  R.  15.  See  Nagle  v.  Shea, 
(1875)  I.  E.  9  C.  L.  389. 

(d)  Doe  V.  M.  of  Cleveland,  (1829)  9  B.  &  C.  864,  869;  8  L.  J.  (O.S.)  K.  B.  74; 
Curtis  V.  M'Sweeny,  (1841)  Ir.  Cir.  E.  343. 

(e)  Rearden  v.  Minter,  supra.     See  Gordon  v.  Secretan,  (1807)  8  East,  548. 
(/)    Collins  V.  Bayntun,  (1841)  1  Q.  B.  117 ;  10  L.  J.  Q.  B.  98. 

(g)  Fuller  v.  Pattrick,  (1849)  18  L.  J.  Q.  B.  236. 
(h)  1  Q.  B.  117. 
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WHEN  ATTESTING  WITNESS  NEED  NOT  BE  CALLED.   [§§  1848,  1849. 

just  cited,  as  it  would  seem  from  the  report  that  the  builder  had 
executed  the  work  agreed  upon  before  the  contract  was  produced  by 
the  plaintiff.  Where  both  parties  claim  the  same  interest  under  a 
deed  produced  on  notice,  the  party  calling  for  its  production  need  not 
prove  its  execution  (i) ;  and  the  fact  that  the  party  producing  the 
instrument  claims  an  interest  under  it,  will  sufficiently  appear  by  a 
statement  to  that  effect,  made  by  his  solicitor  shortly  before  the 
trial  (k).  The  above  exception  does  not  extend  to  a.  case  where  a 
party,  claiming  an  interest  under  a  deed,  gives  it  up  to  the  adverse 
side  some  months  (1),  or  perhaps  any  time  (m),  before  the  action; 
because,  in  such  case,  the  party  wishing  to  make  it  evidence  has  had 
the  instrument  in  his  own  custody,  and  may  therefore  well  be  pre- 
pared to  prove  its  execution. 

§  1849.  Where  an  instrument  requires  attestation,  the  acknow- 
ledgment of  its  validity  by  a  party  to  it  does  not  in  general, — as  before 
stated  (n), — waive  the  necessity  of  calling  the  attesting  witness.  Still, 
a  few  instances  may  be  cited,  in  which  a  solemn  admission  by  the 
adverse  party  in  reference  to  the  cause  has  been  held  in  itself  sufficient 
proof  of  execution ;  and  these  cases  constitute  the  fifth  exception  to 
the  rule.  Thus,  where  a  party  agreed  to  admit  a  warrant  of  attorney 
"so  as  to  enable  his  opponent  to  enter  up  judgment  thereon,"  the 
court  held  that  judgment  might  be  entered  up  without  an  affidavit  of 
the  subscribing  witness  (o).  So,  in  an  action  on  covenant,  if  the 
defendant  pays  money  into  court  on  one  of  the  breaches,  this  is  such 
an  admission  of  the  validitj'  of  the  deed,  as  to  dispense  with  the  pro- 
duction of  the  attesting  witness,  though  the  execution  be  denied  in 
the  statement  of  defence  (p).  In  like  manner,  if  a  party  or  his  solici- 
tor, in  order  to  avoid  expense,  agree  to  admit  the  execution  of  an 
instrument  which  he  is  called  upon  by  notice  to  admit,  he  cannot 
afterwards  require  that  the  attesting  witness  should  be  examined  (g). 
It  seems  also,  from  one  or  two  cases,  that,  if  a  party  solemnly  recites 
a  deed  or  will  in  an  instrument  under  his  seal,  and,  moreover,  has 
acquired  some  benefit  on  the  faith  of  the  document  recited  being  valid, 
he  cannot  compel  his  opponent,  who  relies  on  the  recited  document, 

(i)   Knight  v.  Martin,  (1818)  Gow,  46;  21  E.  E.787,  per  Dallas,  C.  J. 

(fc)  Roe  v.  Wilkins,  (1835)  4  A.  &  E.  86;  43  E.  E.  315. 

(/)  Vacher  v.  Cocks,  (1830)  1  B.  &  Ad.  147,  148;  8  L.  J.  (O.S.)  K.  B.  341;  35 
E.  E.  257. 

(m)  Carr  v.  Burdiss,  (1835)  1  Cr.  M.  &  E.  785;  4  L.  J.  Ex.  60. 

(n)  Ante,  §§  414,  1843. 

(o)  Laing  v.  Kaine,  (1800)  2  Bos.  &  P.  85,  per  Ld.  Bldon  and  Heath,  J.,  Eooke, 
J.,  dubitante. 

(p)  Randall  v.  Lynch,  (1810)  2  Camp.  357;  11  E.  E.  340. 

(g)  Freeman  v.  Steggall,  (1849)  14  Q.  B.  208;  19  L.  J.  Q.  B.  18.  See  ante, 
§§  724a,  724b. 
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§§  1849 — 1851].   WHEX  ATTESTING  WITNESS  NEED  NOT  BE  CALLED. 

to  prove  its  validity  by  calling  the  attesting  witness  (r).  So,  if  the 
effect  of  a  memorandum  indorsed  upon  an  original  agreement  be  to 
incorporate  and  make  the  whole  one  new  agreement,  it  will  suffice  to 
prove  the  due  execution  of  the  memorandum,  and  the  witness  who 
has  attested  the  original  agreement  need  not  be  sworn  (s). 

5  1850.  A  sixth  exception  prevails,  where  a  document  is  tendered 
in  evidence  as  against  a  public  officer,  who  is  bound  by  law  to  have 
procured  its  due  execution,  and  who  has  dealt  with  it  as  a  document 
duly  executed.  For  instance,  where  an  action  was  brought  under  the 
old  law  (t)  against  a  sheriff  for  taking  insufficient  sureties  on  a  replevin 
bond,  it  was  held  that  the  execution  of  that  instrument  need  not  be 
proved  by  calling  the  attesting  witness,  if  the  plaintiff  could  show  that 
the  sheriff  had  assigned  the  bond  (u). 

§  1851  (v).  A  seventh  exception  is  recognised,  where  the  party 
from  physical  or  legal  obstacles  is  unable  to  adduce  the  witness  (x). 
Thus,  if  the  witness  be  proved  to  be  dead  (t/) ;  or  to  be  insane  (z) ;  or 
to  be  out  of  the  jurisdiction  of  the  court  (a) ;  or  if  he  cannot  be  found 
after  diligent  inquiry  (b) ;  or  if  he  have  absented  himself  from  the 
trial  by  collusion  with  the  opposite  party  (c) ;  it  will  be  sufficient,  but 

(r)  Bringloe  v.  Goodson,  (1839)  5  Bing.  N.  C.  738;  8  L.  J.  C.  P.  364;  50  E.  E. 
848;  Nagle  v.  Shea,  (1875)  I.  E.  9  C.  L.  389;  Nash  v.  Turner,  (1795)  1  Esp.  217.  See 
Fishmongers'  Co.  v.  Robertson,  (1845)  1  C.  B.  67 — 71,  and  cases  there  cited. 

(s)  Fishmongers'  Co.  v.  Dimsdale,  (1852)  12  C.  B.  557;  22  L.  J.  C.  P.  44;  92 
E.  E.  782. 

(t)  Eeplevin  bonds  are  now  granted  by  the  registrars  of  County  Courts,  and  the 
jurisdiction  of  the  sheriffs  with  respect  to  them  has  ceased.  See  51  &  52  V.  c.  43, 
ss.  133—137. 

(«)  Plumer  v.  Bnsco,  (1847)  11  Q.  B.  46;  17  L.  J.  Q.  B.  158;  recognising  Scott 
V.  Waithman,  (1822)  3  Stark.  168.    See  Barnes  v.  Lucas,  (1825)  Ey.  &  M.  264. 

(v)  Gr.  Ev.  §  572,  in  some  part. 

(x)  See  ante,  §§  472,  1843. 

(y)  Adam  v.  Kerr,  (1798)  1  Bos.  &  P.  360. 

(z)  Currie  v.  Child,  (1812)  3  Camp.  283;  Bennett  v.  Taylor,  (1804)  9  Ves.  381. 
See,  also,  3  T.  E.  712,  per  Buller,  J. 

(a)  Barnes  v.  Trompowsky ,  (1797)  7  T.  E.  265  ;  even  though  not  proved  to  be 
domiciled  abroad.  Prince  v.  Blackburn,  (1802)  2  East,  250;  notwithstanding  the 
power  to  examine  on  interrogatories  under  Ord.  XXXVII.,  EE.  1  and  5;  Glubb  v, 
Edwards,  (1840)  2  M.  &  Bob.  300;  Wilson  v.  Collum,  (1881)  9  L.  E.  Ir.  150;  and 
though  the  witness  be  in  Dublin,  Doe  v.  Caperton,  (1839)  9  C.  &  P.  115,  and  Hodnett 
v.  Forman,  (1815)  1  Stark.  90.  If  the  witness  has  set  out  to  leave  the  kingdom,  but 
the  ship  has  been  beaten  back,  he  is  still  considered  absent  :  Ward  v.  Wells,  (1809) 
1  Taunt.  461 ;  10  E.  E.  581.    See,  also,  Emery  v.  Twombly,  (1840)  5  Shepl.  65. 

(b)  Cunlijfe  v.  Sefton,  (1802)  2  East,  183;  Crosby  v.  Percy,  (1808)  1  Taunt.  364; 
Ld.  Falmouth  v.  Roberts,  (1842)  9  M.  &  W.  469;  11  L.  J.  Ex.  180;  60  E.  E.  790; 
Parker  v.  Hoskins,  (1810)  2  Taunt.  223;  In  re  Hux,  (1877)  46  L.  J.  P.  39;  Burt  v. 
Walker,  (1821)  4  B.  &  Aid.  697;  Spooner  v.  Paijne,  (1847)  4  C.  B.  328;  16  L.  J.  C.  P. 
225;  see  post,  §  1855. 

(c)  Egan  v.  Larkin,  (1842)  Arm.  M.  &  0.  403;  Ld.  Clanmorris  v.  Mullen,  (1837) 
Craw.  &  D.  Abr.  Cas.  8;  Spooner  v.  Payne,  supra. 
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SEVERAL  SUBSCRIBING  WITNESSES — EFFECT  OF.   [§§1851 — 1854. 

perhaps  not  necessary-  in  all  cases  (d),  to  prove  his  handwriting.  If 
the  instrument  be  lost,  and  the  name  of  the  subscribing  witness  be 
unknown  (e),  the  execution  must  be  proved  by  other  evidence. 

§  1852.  It  is  yet  an  undecided  point  whether  an  eighth  exception 
will  not  be  allowed  in  favour  of  instruments  executed  by  corporations, 
and  whether  such  a  document  will  not  be  sufficiently  proved  by 
merely  showing  that  the  seal  affixed  is  the  seal  of  the  corporation, 
without  calling  the  attesting  witness  (/). 

§  1853.  A  ninth  exception  has,  in  several  old  cases  (g),  been 
recognised  in  respect  of  deeds,  the  validity  of  which  depends  upon 
the  fact  of  their  being  enirolled  (h).  No  modern  case  has  expressly 
decided  this  point,  and  though  in  practice  it  is  still  not  unusual  to 
admit  such  deeds  on  proof  of  enrolment,  the  principle  of  thus  admit- 
ting them,  except  as  against  the  party  on  whose  acknowledgment  they 
have  been  enrolled,  has  been  questioned  by  Mr.  Justice  Buller  (i). 
It  is  worthy  of  remark,  that  in  the  case  of  Doe  v.  Lloijd,  which  was 
tried  twice,  and  turned  upon  the  validity  of  a  deed  enrolled  under  the 
Mortmain  Act,  the  execution  of  the  indenture  was  proved  on  both 
trials  (fe). 

§  1853a.  a  tenth  exception  to  the  general  rule,  requiring  that 
where  attestation  is  necessary,  the  execution  of  a  document  shall  be 
proved  by  one  of  the  attesting  witnesses,  arises,  as  will  be  recol- 
lected (I),  under  the  Merchant  Shipping  Act. 

§  1864.  Where  an  instrument  requiring  attestation  is  subscribed 
by  several  witnesses,   it  is  only  necessary  to  call  one   of  them   (m). 

(d)  R.  V.  St.  Giles,  (1853)  22  L.  J.  M.  C.  54;  1  E.  &  B.  642;  In  re  Hux,  supra. 
See  vast,    §   1862. 

(e)  Keeling  v.  Ball,  (1796)  Pea.  Add.  Gas.  88. 

(/)  Moises  V.  Thornton,  (1799)  8  T.  E.  307;  Doe  v.  Chambers,  (1886)  4  A.  &  E. 
410;  6  N.  &  M.  539;  5  L.  J.  K.  B.  123;  S.  C. 

(3)  Bro.  Abr.  Paits  enroll,  pi.  11,  citing  P.  7,  E.  4,  fol.  5,  pi.  13,  in  whicli  that 
point  is  distinctly  laid  down.  See,  also.  Lady  Holcroft  v.  Smith,  (1702)  2  Freem. 
259;  Thurle  v.  Madison,  (1655)  Sty.  462;  Smartle  v.   Williams,  (1695)  3  Lev.  887. 

(h)  See  ante,  §§  1119,  et  seq.  See,  further,  as  to  enrolments,  ante,  §§  1645, 
1650a,  ad  fin. 

(i)  B.  N.  P.  255.  "  If  divers  persons  seal  a  deed,  and  one  of  them  acknowledges 
it,  it  may  be  enrolled,  and  may  ever  after  be  given  in  evidence  aa  a  deed  enrolled; 
but  it  would  be  of  very  mischievous  consequence  to  say  therefore,  that  a  deed,  en- 
rolled upon  the  acknowledgment  of  a  bare  trustee,  might  be  given  in  evidence  against 
the  real  owner  of  the  land  without  proving  it  executed  by  him.  However,  that  has 
been  the  general  opinion,  and  it  seems  fortified  in  some  degree  by  10  A.,  u.  18."  See 
ante,    §    419. 

(k)  (1839)  5  Bing.  N.  C.  742,  and  1  Man.  &  G.  683. 

(l)    Ante,  §  1841. 

(m)  Holdfast  v.  Dowsing,  (1746)  2  Str.  1254;  B.  N.  P.  264;  Hindson  v.  Kersey, 
(1765)  4  Burn,  Ecc.  L.  118,  per  Ld.  Camden;  Gresl.  Ev.  120;  Forster  v.  Forster, 
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§    1855.]       WHAT    SEARCH    FOR    SUBSCRIBING    WITNESS    SUFFICIENT. 

§  1855  (n).  The  degree  of  diligence  required  in  seeking  for  the 
subscribing  witnesses  is  the  same  as  in  the  search  for  a  lost  paper  (o), 
the  principle  being,  in  both  eases,  identical.  The  inquiry  must  be 
strict,  dihgent,  and  honest,  and  in  all  respects  satisfactory  to  the  court 
under  all  the  circumstances.  It  should  be  made  at  th«  residence 
of  the  witness,  if  known,  and  at  all  other  places  where  he  may  be 
expected  to  be  found;  as  also,  in  general,  of  his  relatives  and  others, 
who  may  be  supposed  capable  of  affording  information  respecting  him. 
A  reference  to  one  or  two  decisions  will  serve  to  illustrate  this  sub- 
ject. In  the  case  of  the  Earl  of  Falmouth  v.  Roberts  (p),  the  plaintiff 
relied  upon  an  agreement,  to  which  his  steward  was  the  attesting  wit- 
ness. This  man,  having  been  charged  with  embezzlement,  had 
absconded,  and  could  not  be  found,  though  inquiries  were  made  for 
him  at  his  house,  and  at  the  inns  which  he  was  in  the  habit  of  fre- 
quenting. The  court  held  that  this  was  sufficient  search  to  let  in 
evidence  of  his  handwriting,  although  no  application  was  shown  to 
have  been  made  to  any  member  of  his  familj'.  In  another  case,  after 
proof  that  inquiry  had  been  made  at  the  residences  of  the  parties  to 
the  instrument  respecting  the  witness,  and  that  no  account  could  be 
obtained  as  to  who  he  was,  or  where  he  lived,  proof  of  handwriting 
was  admitted,  though  it  was  urged  that,  in  such  a  case,  a  public 
advertisement  for  him  should  have  been  inserted  in  the  newspapers  (g). 
Again,  in  BuH  v.  Walker  (r),  the  defendant's  clerk  was  the  witness  to 
his  bond,  and  on  being  subpoenaed  for  the  plaintiff,  he  said  that  he 
would  not  attend.  He,  however,  did  attend,  thougli  apparently  with- 
out any  view  of  exhibiting  himself  as  a  witness ;  and  the  trial  being 
put  off,  it  was  after%vards  twice  postponed  on  account  of  his  absence, 
upon  affidavits  that  he  could  not  be  found.  Six  weeks  after  the  first 
postponement  the  cause  was  tried,  when,  it  appearing  that  search  had 
been  made  for  the  witness  at  the  defendant's  house  and  in  the  neigh- 
bourhood, as  also  at  Margate,  to  which  place  the  defendant  stated  that 
he  had  gone,  evidence  of  his  handwriting  was  held  to  be  admissible. 
In  all  cases  of  this  nature,  the  answers  to  the  inquiries  may  be  given 
in  evidence,  they  being  not  hearsay,  but  parts  of  the  res  gestse  (s). 


(1864)  33  L.  J.  P.  &  M.  113;  Belbin  v.  Skeats,  (1858)  1  Sw.  &  Tr.  148.  See  onte, 
§  393. 

in)  Gr.  Ev.  §  574,  in  part  as  to  first  nine  lines. 

(o)  Ante,  §  429. 

(p)  (1842)  9  M.  A;  W.  469;  11  L.  J.  Ex.  180;  60  R.  E.  790. 

iq)  Cunliffe  v.  Sefton,  (1802)  2  East,  183. 

(r)  (1821)  4  B.  &  Aid.  697.  For  other  inatances,  see  Wardell  v.  Fennor,  (1809) 
3  Camp.  282;  Willman  v.  Worrall,  (1838)  8  C.  &  P.  380;  Wyatt  v.  Bateman,  (1836) 
7  C.  &  P.  686 ;  Doe  v.  Powell,  (1836)  id.  617 ;  Kay  v.  Brookman,  (1828)  3  C.  &  P. 
555;  Morgan  v.  Morgan,  (1832)  9  Bing.  359;  2  L.  J.  C.  P.  27;  Spooner  v.  Payne, 
(1847)  4  C.  B.  328;  16  L.  J.  C.  P.  225;  Austin  v.  Rumsey,  (1849)  2  Car.  &  K.  736. 

is)  Ante,  §  475. 

1236 


ABSENCE  OF  ATTESTING  WITNESS  ACCOUNTED  FOK.   [§§  1856,  1857. 

§  1856  (t).  If  the  instrument  be  necessarily  attested  by  more  than 
one  witness,  the  absence  of  them  all  must  be  duly  accounted  for,  in 
order  to  let  in  secondary  evidence  of  the  execution  (u);  but  when 
such  evidence  is  rendered  admissible,  proof  of  the  handwriting-  of 
any  one  of  the  witnesses  will,  in  general,  be  deemed  sufficient,  pro- 
vided it  be  accompanied  by  some  evidence  of  the  identity  of  the 
party  sued,  with  the  person  who  appears  to  have  executed  the  instru- 
ment {v).  Proof  of  the  signature  of  the  obligor  is  an  obvious,  though 
by  no  means  the  only,  mode  of  establishing  his  identity;  and  with 
the  view  of  ascertaining  the  nature  and  amount  of  evidence  which 
will  be  deemed  sufficient  for  this  purpose,  a  few  cases  on  the  subject 
of  identity  will  here  be  noticed. 

§  1857.  The  attesting  witness  must  prove  the  identity  of  the  party 
to  the  instrument  with  that  of  the  party  to  the  dispute.  In  an  action 
against  the  acceptor  of  a  bill,  which  was  directed  to  "  Charles  Banner 
Crawford,  East  India  House,"  and  accepted  "  C.  B.  Crawford,"  a 
witness  proved  that  this  acceptance  was  the  signature  of  Charles 
Banner  Crawford,  who  was  formerly  a  clerk  in  the  East  India  House, 
but  he  did  not  know  whether  that  Mr.  Crawford  was  the  defendant. 
The  court  held  that  this  was  sufficient  evidence  of  identity,  at  least 
in  the  absence  of  an  affidavit  to  show  that  the  defendant  was  not  that 
person  (x).  In  Simpson,  v.  Dismore  (y),  where  an  apothecary  brought 
his  action  for  medicines  and  attendance,  and,  in  order  to  prove  that  he 
had  been  duly  admitted  to  practise,  produced  a  licence  from  the 
Apothecaries'  Company,  which  was  granted  to  a  person  bearing  his 
name,  the  court  held  that  no  further  evidence  was  necessary  to  show 
that  he  was  the  party  named  in  the  licence.  In  Russell  v.  Smyth  (z), 
where  the  question  was,  whether  the  defendant  was  proved  to  be  the 
same  person  as  the  defender  in  a  Scotch  suit,  the  judges  decided  that 
there  was  ample  evidence  of  identity,  on  the  ground  that  the  names, 
professions,  places  of  abode,  and  ages  of  the  parties  appeared  to  be 
the  same.  So,  in  Smith  v.  Henderson  (a),  which  was  an  action  on 
the  case  for  negligence  in  navigation,  it  was  objected  that  the  evidence 
did  not  show  that  the  defendant  was  the  pilot  in  charge  of  the  vessel ; 

(t)  Gr.  Ev.  §§  674,  575,  in  part,  as  to  first  seven  lines. 

(u)  Gunliffe  v.  Sefton,  (1802)  2  East,  183;  Wright  v.  Doe  d.  Tatham,  (183'4) 
1  A.  &  E.  21,  22;  3  L.  J.  Ex.  366;  40  E.  B.  226;  Whitelock  v.  Musgrove,  (1833) 
1  C.  &  M.  511. 

(v)  Adam  V.  Kerr,  (1798)  1  Bos.  &  P.  360;  Nelson  v.  Whittall,  (1817)  1  B.  &  Aid. 
19;  Doe  v.  Paul,  (1829)  3  C.  &  P.  613;  33  E.  E.  708. 

(x)  GreensUeUs  v.  Crawford,  (1842)  9  M.  &  W.  314 ;  11  L.  J.  Ex.  372 ;  60  E.  E. 
740.  It  will  be  seen  that  the  distinction  between  this  case  and  Jones  v.  Jones,  (1841) 
9  M.  &  W.  75;  was,  that  in  the  latter,  the  name  of  Hugh  Jones  was  said  to  be 
common,  whereas  that  of  Charles  Banner  Crawford  was  certainly  unusual. 

(y)  (1841)  9  M.  &  W.  47;  11  L.  J.  Ex.  137;  60  E.  E.  663. 

(z)  (1842)  Id.  818,  819;  11  L.  J.  Ex.  308;  60  E.  E.  904. 

(a)  (1842)  Id.  798;  11  L.  J.  Ex.  315;  60  E.  E.  893. 
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whereupon  the  plaintiff's  counsel  called  out  "  Mr.  Henderson,"  and  a 
man  in  court  answered  "Here;  I  am  the  pilot."  A  witness  then 
proved  that  this  man,  at  the  time  of  the  accident,  was  acting  as  pilot. 
Mr.  Baron  Eolfe,  thinking  that  this  was  not  sufficient  evidence  of 
identity,  directed  a  nonsuit,  but  the  court'  above  set  it  aside.  Mr. 
Baron  Parke,  during  the  argument,  observed,  "similarity  of  name 
and  residence,  or  similarity  of  name  and  trade,  will  do  " ;  and  he  added 
in  the  judgment,  "The  defendant  is  sued  on  the  face  of  the  declara- 
tion as  William  Henderson,  a  pilot.  A  man  in  court'  answers  to  the 
name  of  Henderson,  is  a  pilot,  and  was  proved  to  be  the  pilot  acting 
on  board  the  vessel.  He  therefore  fulfils  the  description  in  the  declara- 
tion in  two  respects  at  least,  since  his  name  and  calling  resemble  those 
of  the  alleged  defendant  "  (t>). 

§  1859.  Where  a  witness,  called  to  prove  the  defendant's  hand- 
writing, said  that  he  had  corresponded  with  a  person  bearing  his 
name,  who  dated  his  letters  from  Plymouth  Dock,  where  the  defen- 
dant resided,  and  where  it  appeared  that  no  other  person  of  the  same 
name  lived,  the  evidence  of  identity  was  held  to  be  sufficient  (c) ;  and 
in  Warren  v.  Sir  J.  C.  Anderson,  Bart,  (d),  where  the  only  proof  of 
the  defendant's  signature  to  a  bill  was  given  by  a  clerk  of  Messrs. 
Coutts,  who  stated  that  two  years  before  the  trial  he  saw  a.  person, 
whom  he  did  not  know,  but  who  called  himself  Sir  J.  C.  Anderson, 
Bart.,  sign  his  name, — that  he  had  since  seen  cheques  similarly 
signed  pass  through  the  banking  house,  and  that  he  thought  the  hand- 
writing was  the  same  as  that  on  the  bill, — the  court  held  that  the 
evidence,  weak  as  it  confessedly  was,  might  be  submitted  for  the  con- 
sideration of  the  jury. 

§  1860.  It  is,  however,  now  well  established  that  in  ordinary  cases, 
where  no  particular  circumstance  tends  to  raise  a  question  as  to  the 
party  being  the  same,  mere  identity  of  name  is  something  from  which 
an  inference  of  identity  may  be  drawn  (e). 

§  1862.  When  writings  are  produced,  and  it  becomes  necessary  to 

show  by  whom  they  were  written  or  signed,  the  simplest  mode  of  proof 

is  to  call  the  writer   himself,  or  some   person    who   actually  saw    the 

■  paper  or  signature  written.     When  such  evidence  cannot  be  procured, 

as  must  often  be  the  case,  recourse  may  be  had,  either  to  the  testimony 


(b)  9  M.  &  W.  801. 

(c)  Harrington  v.  Fry,  (1824)  By.  &  M.  90;  3  L.  J.  (O.S.)  C.  P.  244. 
id)  (1839)  8  Sootfc,  384;  54  E.  E.  860. 

(e)  See  Sewell  v.  Evans,  (1843)  4  Q.  B.  626 ;  12  L.  J.  Q.  B.  277  n. ;  62  E.  E.  449 ; 
Roden  v.  Byde,  (1843)  4  Q.  B.  626 ;  12  L.  J.  Q.  B.  276 ;  62  E.  E.  449 ;  recognised  in 
Hamber  v.  Roberts,  (1849)  7  C.  B.  861.  See,  also,  Murieta  v.  Wolfhagen,  (1849) 
2  Car.  &  K.  744;  and  Reynolds  v.  Staines,  (1849)  2  Car.  &  K.  745. 
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of  witnesses,  who  are  acquainted  with  the  handwriting,  or  to  a  com- 
parison of  the  document  in  dispute  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  (/).  These  last  modes  of  proof, 
indeed,  may  in  all  cases  be  given  in  the  first  instance,  since  the  law 
recognises  no  distinction  between  them  and  the  ocular  proof  just  men- 
tioned ;  but  as  they  are  obviously  of  a  lees  satisfactory  character  than 
direct  testimony,  any  unnecessary  reliance  on  them  is  calculated  to 
raise  a  suspicion,  that  the  party  is  actuated  by  some  improper  motive 
in  withholding  evidence  of  a  more  conclusive  nature. 

§  1863.  The  knowledge  of  a  person's  handwriting  may  have  been 
acquired  in  both  or  either  of  two  ways  (g).  The  first  is  from  having 
seen  him  write;  and  though  the  weight  of  the  evidence,  which  depends 
upon  knowledge  so  obtained,  must  of  course  vary  in  degree  according 
to  the  number  of  times  that  the  party  has  been  seen  to  write,  the 
interval  that  has  elapsed  since  the  last  time,  the  circumstances, 
whether  of  hurry  or  deliberation,  under  which  he  wrote,  and  the 
opportunities  and  motives  which  the  witness  had  for  observing  the 
handwriting  with  attention  (h);  yet  the  evidence  will  be  admissible, 
though  the  witness  has  not  seen  the  party  write  for  twenty  years  (i), 
or  has  seen  him  write  but  once,  and  then  only  his  surname  (fe).  Indeed, 
on  one  occasion,  a  witness  was  permitted  to  speak  to  the  genuineness 
of  a  person's  mark,  from  having  frequently  seen  it  affixed  by  him  on 
other  documents  (l).  The  proof  in  such  cases  may  be  very  slight,  but 
the  jury  will  be  allowed  to  weigh  it.  The  witness  need  not  state  in  the 
first  instance  how  he  knows  the  handwriting,  since  it  is  the  duty  of  the 
opposite  party  to  explore  on  cross-examination  the  sources  of  his 
knowledge,  if  he  be  dissatisfied  with  the  testimony  as  it  stands  (w.)- 
Still,  the  party  calling  the  witness  may  interrogate  him,  if  he  thinks 
proper,  as  to  the  circumstances  on  which  his  belief  is  founded;  though 
a  it  should  appear  that  the  belief  rests  on  the  probabilities  of  the 
case,  or  on  the  character  or  conduct  of  the  supposed  writer,  and  not 
on  the  actual  knowledge  of    the    handwriting,  the    testimony  will  be 

(/)    See  post,  §  1869. 

ig)  See  3  Benth.  Ev.  598,  599. 

(h)  Doe  V.  Suckermow,  (1836)  5  A.  &  E.  780;  7  L.  J.  K.  B.  33;  44  E.  E.  533. 

(i)  R.  v.  Home  Tooke,  (1795)  25  How.  St.  Tr.  71,  72;  Eagleton  v.  Kingston, 
(1803)  8  Ves.  473,  474,  per  Ld.  Eldon. 

(k)  5  A.  &  E.  730,  per  Patteson,  J. ;  Garrells  v.  Alexander,  (1801)  4  Esp.  37 ; 
Willman  v.  Worrall,  (1838)  8  C.  &  P.  380;  Burr  v.  Harper,  (1816)  Holt,  N.  P.  420; 
Lewis  V.  Sapio,  (1827)  Moo.  &  M.  39.  In  this  last  case,  Ld.  Tenterden  refused  to  recog- 
nise the  authority  of  Powell  v.  Ford,  (1817)  2  Stark.  164,  where  Ld.  EUenborough 
rejected  the  testimony  of  a  witness  who  had  seen  the  defendant  write  his  surname 
only  once,  the  acceptance  of  a  bill  in  question  having  been  signed  at  full  length.  See> 
also,  Warren  v.  Anderson,  (1839)  8  Scott,  384;  54  E.  E.  850. 

(0  George  v.  Surrey,  (1830)  Moo.  &  M.  516 ;  31  E.  E.  755 ;  per  Tindal,  C.J.,  after 
some  hesitation. 

{m)  Moody  v.  Rowell,  (1835)  17  Pick.  419,  overruling  Slaymaker  v.  Wilson,  (1829) 
1  Pennsylv.  216. 
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rejected  (n).  Where  a  witness,  called  to  establish  a  forgery,  had 
become  acquaint-ed  with  the  signature  of  the  party,  from  having  seen 
him,  after  the  commencement  of  the  suit,  sign  his  name  for  the 
purpose  of  showing  the  witness  his  true  manner  of  writing  it,  the 
evidence  was  held  inadmissible,  Lord  Kenyon  justly  observing  that 
the  party  might,  through  design,  have  written  differently  from  his 
common  mode  of  signature  (o). 

§  1864.  The  second  way  in  which  the  knowledge  of  a  person's 
handwriting  may  be  acquired,  is  by  the  witness  having  seen,  in  the 
ordinary  course  of  business,  documents,  which  by  some  evidence, 
direct  or  circumstantial,  are  proved  to  have  been  written  by  such 
person.  Thus,  if  the  witness  has  received  letters  purporting  to  be  in 
the  handwriting  of  the  party,  and  has  either  personally  communicated 
with  him  respecting  them,  or  written  replies  to  them,  producing 
further  correspondence,  or  acquiescence  by  the  party  in  some  matter 
to  which  they  relate,  or  has  so  adopted  them  into  the  ordinary  business 
transactions  between  himself  and  the  party,  as  to  induce  a  reasonable 
presumption  in  favour  of  their  genuineness,  his  evidence  will  be  admis- 
sible (p).  So,  if  a  letter  be  sent  to  a  particular  person,  and  an  answer 
be  received  in  due  course,  the  fair  presumption  is,  that  the  answer  was 
written  by  the  person  addressed  in  the  letter;  and,  consequently,  the 
witness  who  received  such  answer,  may  be  examined  as  to  the  genuine- 
ness of  any  other  paper,  which  it  is  necessary  to  show  was  or  was  not 
written  by  the  same  person  (g).  Again,  the  cleii  who  has  constantly 
read  the  letters,  or  the  broker  who  has  been  consulted  upon  them,  is 
as  competent  as  the  merchant  to  whom  they  were  addressed,  to  judge 
whether  another  signature  is  that  of  the  writer  of  the  letters;  and  a 
servant  who  has  habitually  carried  his  master's  letters  to  the  post,  has 
thereby  had  an  opportunity  of  obtaining  a  knowledge  of  his  writing, 
though  he  never  saw  him  write,  or  received  a  letter  from  him  (r). 

§  1865.  In  one  case,  an  attorney  was  permitted  to  speak  to  the 
signature  of  an  attesting  witness,  though  his  knowledge  of  the  hand- 
writing   was    solely    derived    from    having    seen    the    same    signature 

(n)  R.  V.  Murphy,  (1837)  8  C.  &  P.  306,  307;  Da.  Costa  v.  Pym,  (1797)  Pea.  Add. 
Cas.  144. 

(o)  Stanger  v.  Searle,  (1793)  1  Esp.  15.  See  also,  Page  v.  Homans,  (1837)  2 
Shepl.  478. 

(p)  Doe  V.  Suckermore,  (1836)  5  A.  &  E.  731;  7  L.  J.  K.  B.  33;  44  E.  E.  533; 
Ld.  Ferrers  v.  Shirley,  (1730)  Fitzg.  195 ;  B.  N.  P.  236 ;  Carey  v.  Pitt,  (1797)  Pea. 
Add.  Caa.  130;  Tharpe  v.  Gisburne,  (1825)  2  C.  &  P.  21 ;  Harrington  v.  Fry,  (1824) 
Ry.  &  M.  90;  3  L.  J.  C.  P.  244;  Burr  v.  Harper,  (1816)  Holt,  N.  P.  420;  Com.  v. 
Carey,  (1823)  2  Pick.  47;  Johnson  v.  Daverne,  (1821)  19  Johns.  134;  Pope  v.  Askew 
(1840)  1  Iredell,  16. 

(q)  Carey  v.  Pitt,  (1797)  Pea.  Add.  Cas.  130. 

(r)  Doe  V.  Suckermore,  supra. 
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attached  to  an  affidavit,  which  had  been  filed  by  the  opposite  party  in 
a  previous  stage  of  the  cause  (s).  Here  the  opposite  party,  having 
used  the  affidavit  as  a  genuine  document,  was  in  a  manner  estopped 
from  disputing  the  fact  that  it  was  signed  by  the  person  whose  signa- 
ture it  bore ;  but,  perhaps,  after  all,  some  doubt  may  be  entertained 
respecting  the  correctness  of  this  decision;  since  in  another  case  the 
plaintiff's  attorney  was  not  allowed  to  prove  the  defendant's  hand- 
wciting,  though  he  had  frequently  seen,  and  acted  upon  other  papers 
in  the  Master's  office,  which  the  opposite  attorney  admitted  had  been 
written  by  the  defendant  (t). 

§  1866.  Where  in  an  action  on  a  joint  and  several  promissory  note 
against  three  persons,  the  signature  of  one  of  them  was  attempted  to 
be  proved  by  calling  the  solicitor  for  the  defendants,  whose  knowledge 
of  the  handwriting  in  question  was  founded  on  the  circumstance  that 
he  had  received  a  retainer  purporting  to  be  signed  by  his  three  clients, 
and  had  acted  upon  it  in  defending  the  action,  the  Court  held  that  his 
testimony  was  inadmissible,  as  no  proof  was  given  that  the  party  had 
ever  acknowledged  the  signature  to  the  solicitor,  and  either  of  the 
oth«r  two  defendants  might  have  signed  the  retainer  for  him  with  his 
assent  (u).  So,  the  testimony  of  an  inspector  of  franks,  called  to  prove 
the  handwriting  of  a  member  of  Parliament,  has  on  two  occasions  been 
rejected,  where  the  knowledge  of  the  witness  was  simply  derived  from 
his  having  frequently  seen  franks  pass  through  the  post-office,  bearing 
the  name  of  such  tnember,  but  where  he  had  never  communicated 
with  the  member  on  the  subject  of  the  franks;  for,  in  this  case,  the 
superscriptions  of  the  lett-ers  seen  by  the  witness  might  possibly  -have 
been  forgeries  (v).  These  last  decisions  certainly  cawy  the  law  to  the 
verge  of  impropriety,  since  they  are  founded  on  a  presumption,  which 
is  not  only  improbable  in  the  highest  degree,  but  is  in  direct  contra- 
diction to  the  sound  rule,  that  a  crime  is  not  to  be  presumed,  or  so 
much  as  suspected,  without  special  cause,  in  any  single  instance; 
much  less  in  a  number  of ■  unconnected  instances  (x). 

§  1868.  When  witnesses  are  called  to  speak  to  handwriting  they 
should  declare  their  belief  on  the  subject,  though  in  one  case  it  was 
held  by  Lord  Kenyon,  that  the  evidence  of  a  witness,  who,  acknow- 
ledging his  inability  to  form  a  belief,  merely  stated  that  the  paper  pro- 
duced was  like  the  handwriting  of  the  individual  by  whom  it  purported 

(s)  Smith  v.  Sainsbury,  (1832)  5  C.  &  P.  196 ;  38  E.  E.  802 ;  per  Park,  J.,  cited 
by  Ld.  Denman  in  Doe  v.  Suckermore ,  supra. 

(t)  Greaves  v.  Hunter,  (1826)  2  C.  &  P.  477,  per  Abbott,  C.J. 

(u)  Drew  v.  Prior,  (1843)  5  Man.  &  G.  264;  12  L.  J.  C.  P.  144. 

(»)  Carey  v.  Pitt,  (1797)  Pea.  Add.  Cas.  130;  4  E.  K.  895;  Batchelor  v.  Honey- 
wood,  (1799)  2  Esp.  714. 

(x)  3  Benth.  Bv.  604. 
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to  have  been  written,  was  admissible  (y).  This  case,^ — though  recog- 
nised by  Lord  Wynford  (2),  has  been  questioned  by  Lord  Eldon  (a), 
and  apparently  with  reason.  It  may  be  very  true,  that  witnesses 
are  occasionally  pressed  too  much  to  form  a  belief  (b) ;  and  some  allow- 
ance should  certainlj'  be  made  for  the  over-caution  of  a  scrupulous 
witness ;  but  though  it  may  be  very  proper  to  receive  the  testimony 
of  a  person,  who,  declining  to  express  a  decided  belief,  will  yet  declare 
that  he  is  of  opinion,  or  that  he  thinks,  the  paper  is  genuine,  yet  it  is 
going  a  step  further  when  the  witness  will  only  stat-e  thsCt  the  hand- 
writing is  like;  a  statement  which  may  be  perfectly  true,  but  yet, 
within  the  knowledge  of  the  witness,  the  paper  may  have  been  written 
by  an  utter  stranger. 

§  1869.  Although  all  proof  of  handwriting,  except  when  the  witness 
either  wrote  the  document  himself,  or  saw  it  written,  is  in  its  nature 
comparison; — it  being  the  belief  which  a  witness  entertains,  upon 
comparing  the  writing  in  question  with  an  exemplar  formed  in  his 
mind  from  some  previous  knowledge  (c) ; — the  law,  until  the  year  1854, 
did  not  allow  the  witness,  or  even  the  jury,  except  under  certain  special 
circumstances,  actually  to  compare  two  writings  with  each  other,  in 
order  to  ascertain  whether  both  were  written  by  the  same  person. 
This  technical  rule  of  the  common  law  was  abrogated  by  the  Legislature 
in  the  year  just  named,  so  far  at  least  as  related  to  trials  at  Nisi 
Prius  {d).  In  1865,  the  Act  of  28  &  29  V.  c.  18,  enacted  in  section  8, 
that  "  comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  shall  be  permitted  to  be  made 
by  witnesses;  and  8uch  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in  dispute." 
Section  1  of  the  same  Act  provides,  that  the  above  enactment, — in 
common  with  certain  other  clauses  relating  to  evidence, — "  shall  apply 
to  all  courts  of  judicature,  as  well  criminal  as  all  others,  and  to  all 
persons  having,  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence,  whether  in  England  or  in  Ireland  "  (e). 

§  1870.  Under  this  statutory  law  it  seems  clear,  first,  that  any 
writings,  the  genuineness  of  which  is  proved  to  the  satisfaction,  not 

(y)  Garrells  v.  Alexander,   (1801)  i  Bsp.  37.       See,  also,  Beauchamp  v.   Cash, 
(1822)  D.  &  E.  N.  P.  3. 
(z)  2  Ph.  Ev.  249,  n.  2. 

(a)  Eagleton  v.  Kingston,  (1803)  8  Ves.  476.  See,  also,  Cruise  v.  Clancy,  (1844) 
6  Ir.  Eq.  E.  552. 

(b)  Eagleton  v.  Kingston,  supra. 

(c)  Doe  V.  Suckermore,  (1836)  5  A.  &  E.  731. 

(d)  17  &  18  V.  c.  125,  ss    27,  103  (now  repealed). 

(c)  This  rule  has  been  adopted  by  the  Committee  for  Privileges  in  the  House  of 
Lords.     Shrewsbury  Peerage,  (1857)  7  H.  L.  C.  1,  15 ;  115  E.  E.  1. 
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COMPARISON     OF     HANDWHITING  [§§    1870 — 1872. 

of  the  jury,  but  of  the  judge  (/),  may  be  used  for  the  purposes  of  com- 
parison, although  they  may  not  be  admissible  in  evidence  for  any 
other  purpose  in  the  cause  (g) ;  and  next,  that  the  comparison  may  be 
made  either  by  witnesses  acquainted  with  the  handwriting,  or  by  wit- 
nesses skilled  in  deciphering  handwriting  (h),  or,  without  the  interven- 
tion of  any  witnesses  at  all,  by  the  jury  themselves  (t),  or,  in  the  event 
of  there  being  no  jury,  by  the  court.  If,  therefore,  an  action  be  brought 
by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  who  by  his 
statement  of  defence  has  denied  the  indorsement  by  the  drawer,  it 
seems  that  the  jury  may,  by  simply  comparing  the  indorsement  with 
the  drawing,  which  is  conclusively  admitted  to  be  genuine  (fe),  find  a 
verdict  for  the  plaintiff,  even  though  no  witness  be  called  to  disprove 
the  defence  (l). 

§  1871.  It  further  appears,  that  any  person  whose  handwriting  is 
in  dispute,  and  who  is  present  in  court,  may  be  required  by  the  judge 
to  write  in  his  presence,  and  that  such  writing  may  be  compared  with 
the  document  in  question  (m).  Moreover,  in  all  cases  of  comparison 
of  handwriting,  the  witnesses,  the  jury,  and  the  court  may  respec- 
tively exercise  their  judgment  on  the  resemblance  or  difference  of  the 
writings  produced,  with  respect  to  the  general  character  of  the  hand- 
writing,— the  forms  of  the  letters,  and  the  relative  number  of  diver- 
sified forms  of  each  letter, — the  use  of  capitals,  abbreviations,  stops, 
and  paragraphs, — the  mode  of  effecting  erasures,  or  of  inserting  inter- 
lineations or  corrections, — the  adoption  of  peculiar  expressions, — the 
orthography  of  the  words,— the  grammatical  construction  of  the  sen- 
tences,— and  the  style  of  the  composition, — and  also  on  the  fact  of  one 
or  more  of  the  documents  being  written  in  a  feigned  hand  (n). 

§  1872.  In  one  respect,  the  enactment  under  discussion  seems 
open  to  objection.     If  the  word  "  genuine,"  as  applied  to  a  document, 

(/)  See  Egan  v.  Cowan,  (1858)  30  L.  T.  223. 

ig)  Birch  v.  Ridgway,  (1858)  1  F.  &  P.  270;  Cresswell  v.  Jackson,  (1860)  2  P. 
&  F.  24. 

(h)  See  R.  v.  Richard,  (1918)  119  L.  T.  192;  88  L.  J.  K.  B.  720. 

(i)    Cobbett  v.  Kilminster,  (1865)  4  P.  &  F.  490. 

(k)  Ante,  §  861. 

(l)   See  as  to  the  former  law,  Allport  v.  Meek,  (1830)  4  C.  &  P.  267. 

(m)  See  Doe  d.  Devine  v.  Wilson,  (1855)  10  Moore  P.  C.  502,  530;  110  E.  E.  83; 
Cobbett  V.  Kilminster,  supra.  The  Ind.  Bvid.  Act,  1872,  contains,  in  section  73,  the 
following  enactment  : — "  The  court  may  direct  any  person  present  in  court  to  write 
any  words  or  figures  for  the  purpose  of  enabling  the  court  to  compare  the  words  or 
figures  so  written  with  any  words  or  figures  alleged  to  have  been  written  by  such 
person." 

(n)  "  The  Handwriting  of  Junius  professionally  investigated  by  Mr.  Charles 
Chabot,  Expert,"  is  the  most  instructive  and  scientific  essay  that  has  ever  been  pub- 
lished in  English  respecting  the  best  methods  to  be  adopted  in  comparing  hand- 
writings. It  deserves  the  most  attentive  study,  and  it  quite  exhausts  the  subject. 
See  Handw.  of  Jun.  by  Twistleton  &  Chabot,  quarto,  published  by  Murray  in  1871. 
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§§    1872 — 1875.]       ANCIENT    WRITINGS    PROVED    BY    COMPARISON. 

simply  means, — and  it  can  scarcely  have  any  other  meaning, — that  it 
is  in  the  handwriting  of  the  person  by  whom  it  purports  to  have  been 
written,  the  Legislature  has  made  no  provision  for  the  case  of  a  party 
who  seeks  to  disprove  his  signature  to  a  receipt,  bill,  or  other  docu- 
ment, by  comparing  it  with  papers  written  by  him  post  litem  motam. 
This  will  open  a  door  to  fraud.  Many  men  are  capable  of  writing  in 
several  different  hands;  and,  consequently,  when  the  object  they  have 
in  view  is  to  relieve  themselves  from  liability,  nothing  can  be  easier 
than  to  produce  to  the  jury  genuine  documents,  which  have  been 
written  for  the  express  purpose  of  proving  that  no  similitude  exists 
between  them  and  the  writing  in  dispute  (o). 

§  1874.  When  docuvtents  are  of  such  antiquity  that  witnesses  who 
have  corresponded  with  the  supposed  writer,  or  who  have  seen  him 
write,  cannot  be  produced,  the  law  will,  from  necessity,  be  satisfied 
with  less  strict  proof  than  is  required  in  other  cases  (p).  Such  docu- 
ments, when  thirty  years  old,  generally  prove  themselves  (q) ;  but  still 
occasions  may  arise  when,  in  order  to  establish  identity,  it  will  become 
necessary  to  prove  the  handwriting.  For  instance,  if  in  a  pedigree 
cause,  or  a  peerage  claim,  a  declaration,  purporting  to  have  been 
written  by  a  deceased  member  of  the  family,  be  tendered  in  evidence, 
the  handwriting  must  be  proved  in  some  legal  mode,  however  ancient 
the  paper  may  be  (?■).  How,  then,  is  this  to  be  done?  Doubtless, 
under  the  Act  of  28  &  29  V.  c.  18,  s.  8  (s),  the  proof  may  be  estab- 
lished by  producing  from  the  proper  custody  other  documents  admitted 
to  be  genuine,  or  proved  to  have  been  respected,  treated,  and  acted 
upon  as  such  by  the  parties  interested  in  them,  and  by  then  permitting 
witnesses,  whether  experts  or  others,  and  the  court  and  jury  to  com- 
pare such  documents  directly  with  the  paper  in  dispute  (t). 

§  1875.  It  is  also  clear  that,  without  the  production  of  any  docu- 
ments for  the  purpose  of  instituting  a  direct  comparison,  the  hand- 

(o)  Ld.  Brougham's  Bill  of  1853  contained  the  following  clause  to  avoid  th:-; 
evil  : — ' '  Where  the  handwriting  of  any  person  is  sought  to  be  disproved  by  cojn- 
parison  with  other  writings  of  his,  not  admissible  in  evidence  for  any  other  purpose 
in  the  cause,  such  writings,  before  they  can  be  compared  with  the  document  in  ques- 
tion, must,  if  sought  to  be  used  by  the  party  in  whose  handwriting  they  are,  he 
proved  to  have  been  written  prior  to  any  dispute  respecting  the  genuineness  of  such 
document."     See  ante,  §  1863,  ad  fin. 

(p)  Doe  V.  Suckermore,  (1836)  6  A.  &  E.  717,  718;  7  L.  J.  K.  B.  33;  44  E.  1{. 
533,  per  Coleridge,  J. 

(q)  Ante,  §§  87,  88. 

(r)  Tracy  Peerage,  (1839)  10  CI.  &  F.  154;  69  E.  R.  59;  Fitzwalter  Peerage, 
(1843)  id.  193;  59  R.  E.  80;  Morewood  v.  Wood,  (1811)  14  East,  328;  12  E.  E.  637; 
Taylor  v.  Cook,  (1820)  8  Price,  652. 

(s)  Ante,  §  1869. 

(t)  This  course  was  allowable  to  a  great  extent  under  the  old  law.  See  Davies  v. 
Lowndes,  (1843)  7  Scott,  N.  E.  168,  169,  209;  12  L.  J.  Ex.  506;  64  E.  E.  783;  Doe 
V.  Tarver,  (1824)  Ey.  &  M.  143;  Anon.,  cited  id.,  per  Lawrence,  J. ;  Roe  v.  Rawlings, 
(1806)  7  East,  282,  n. ;  8  E.  R.  632 ;  Morewood  v.  W'ood,  supra ;  Taylor  v.  Coofc,  supra. 
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EXPEKTS  TO  PROVE  DATE  OF  ANCIENT  WRITING.   [§§  1875,  1876. 

writing  under  investigation  may  be  proved  by  any  witness,  who  has 
become  acquainted  with  it  in  the  ordinary  course  of  his  business. 
This  point  was  decided  by  the  House  of  Lords  on  the  claim  of  Sir 
B.  W.  Bridges  to  the  barony  of  Fitzwalter  (u).  There,  it  became 
necessary  to  show  that  a  family  pedigree,  produced  from  the  proper 
custody,  and  purporting  to  have  been  made  some  ninety  years  before 
by  an  ancestor  of  the  claimant,  was  written  by  him.  To  establish  this 
fact,  the  family  solicitor  of  the  claimant  was  called ;  and  on  his  stating 
that  he  had  acquired  a  knowledge  of  the  ancestor's  writing,  from 
having  had  occasion  at  different  times  to  examine,  in  the  course  of  his 
business,  many  deeds  and  other  instruments  purporting  to  have  been 
written  or  signed  by  him,  the  Lords  considered  this  witness  competent 
to  prove  the  handwriting  of  the  pedigree.  In  another  case  (v),  where 
in  order  to  prove  a  pedigree,  it  became  necessary  to  rely  upon  a  mar- 
riage certificate,  which  purported  to  have  been  written  and  signed 
eighty -five  years  before  the  trial  by  W.  Da  vies,  the  then  curate  of 
the  parish,  the  Court  of  Queen's  Bench  held  that  the  document  was 
admissible,  on  proof  by  the  parish  clerk,  that  in  the  course  of  his  official 
duty  he  had  acquired  a  knowledge  of  the  handwriting  of  Mr.  Davies, 
from  various  signatures  in  the  original  register.  It  was. objected  that 
some  witness  should  have  been  called  to  speak  to  the  death  of  the 
curate,  or  to  have  shown  when  he  died,  or  at  least  that  some  search 
should  have  been  made  for  persons  who  might  have  seen  him  write, 
or  have  been  able  to  prove  his  signature  in  the  ordinary  way ;  but  the 
objections  were  overruled  as  untenable. 

§  1876.  But  the  question  still  remains,  can  a  witness,  in  the  cases 
just  put,  be  called  to  state  that  he  has  acquired  a  knowledge  of  the 
handwriting  in  question,  not  from  a  course  of  business,  like  a  party's 
solicitor  or  steward,  but  from  studying  the  signatures  attached  to 
documents,  which  are  either  admitted  or  proved  to  be  genuine,  but 
which  are  not  produced,  for  the  express  purpose  of  speaking  to  the 
identity  of  the  writer  ?  The  House  of  Lords  in  the  Fitzwalter  Peerage 
case  (x)  decided, — in  apparent  opposition  to  several  older  authori- 
ties (y), — that  such  testimony  was  inadmissible,  and  the  practice 
established  by  the  Common  Law  Procedure  Act,  1854  {z),  does  not 
seem  to  have  interfered  with  this  decision. 


(u)  Fitzwalter  Peerage,  supra.  See  Crawford  v.  Lindsay  Peerage,  (1848) 
2  H.  L.  C.  556—568 ;  81  Bu  E.  269. 

(v)  Doe  V.  Davies,  (1847)  10  Q.  B.  314;  16  L.  J.  Q.  B.  218;  74  R.  E.  299. 

(x)  (1843)  10  CI.  &  F.  193. 

(y)  See  Sparrow  v.  Warrant,  (1819)  2  St.  Ev.  517;  n.  e,  per  Holroyd,  J.;  Doe  v. 
Lyne,  (1822)  2  Ph.  Ev.  258,  n.  1;  Beer  v.  Ward,  (1821)  cited  id.,  per  Dallas,  C.J., 
and  Ld.  Tenterden;  Anon.,  (1846)  per  Ld.  Hardwicke,  cited  B.  N.  P.  236,  b;  Doe  v. 
Suckermore,  (1836)  5  A.  &  B.  703;  7  L.  J.  K.  B.  33;  44  E.  E.  533. 

(z)  Ante,  §  1869.     See  B.  v.  Richard,  [1918]  119  L.  T.  192;  88  L.  J.  K.  B.  720. 
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§§  1877,  1878.]     EXPERTS  to  prove  feigned  hand. 

§  1877.  Independently  of  all  cases  in  which  handwriting  is  sought 
to  be  proved  by  actual  comparison,  the  testimony  of  skilled  witnesses 
will  occasionally  be  admissible  for  the  purpose  of  throwing  light  upon 
the  document  in  dispute.  First,  if  the  writing  be  ancient,  an  expert 
may  state  his  belief  as  to  the  probable  period  at  which  it  was  written, 
because,  in  such  a  case,  as  the  character  of  handwriting  varies  accord- 
ing to  the  progress  of  civilisation,  antiquarian  knowledge  may  afford 
much  assistance  in  arriving  at  a  right  conclusion  (a).  Secondly,  if  the 
question  be  whether  a  paper  is  written  in  a  feigned  or  natural  hand  (b), 
witnesses  whose  duty  it  has  been  to  detect  forgeries  will  probably  be 
admissible  in  this  country  (c),  as  they  certainly  are  in  America  (d), 
on  the  ground  that  such  persons  are  supposed  to  be  more  capable  than 
ordinary  men  of  pronouncing  a  safe  opinion  on  a  subject  of  this 
nature  (e).  Still,  as  experts  usually  come  with  a  bias  on  their  minds 
to  support  the  cause  in  which  they  are  embarked,  little  weight  will  in 
general  be  attached  to  the  evidence  which  they  give  (/),  unless  it  be 
obviously  based  on  sensible  reasoning. 

§  1878.  Although  in  ordinary  cases,  when  a  witness  is  called  to 
speak  to  handwriting,  the  document  itself  is  produced  in  court,  it  is 
obvious  that  this  course  may  occasionally  be  highly  inconvenient  or 
even  impossible.  For  instance,  suppose  it  be  necessary  to  identify 
a  person,  who  has  either  written  a  paper  which  is  lost,  or  has  signed 
a  record  or  public  register,  the  removal  of  which  from  its  proper  place 
of  custody  cannot  be  enforced, — will  a  witness  be  allowed  to  prove 
such  person's  handwriting  without  producing  tlie  original  document? 
This  point  was  raised  and  decided  in  the  affirmative  in  Sayer  v. 
Glossop  -(g),  where  the  defendant,  having  pleaded  her  coverture,  and 
having  put  in  an  examined  copy  of  the  register  of  her  marriage  with 
one  A.  B.,  was  permitted,  without  producing  the  original  register,  to 
call  a  witness,  who  deposed  that  he  knew  one  A.  B.,  and  had  often  seen 
him  write;  and  that  the  husband's  signature  in  the  register,  which 
he  had  examined,  was  in  the  handwriting  of  his  friend  A.  B. 

(a)  Doe  V.  Suckermore,  supra;  Tracy  Peerage,  (1839)  10  CI.  &  P.  154;  59  E.  E.  5Sf. 

(b)  Those  who  feel  an  interest  in  tracing  a  similarity  between  feigned  and 
natural  handwriting,  are  referred  to  the  4th  vol.  of  Ld.  Chatham's  Corresp.,  where, 
at  p.  37  of  the  fac-eimilea  of  autographs,  they  will  find  a  curious  comparison  of  the 
upright  writing  of  Junius  with  the  running-hand  of  Sir  Ph.  Francis.  See,  also,  ante, 
§  1871,  n.   (n). 

(c)  R.  V.  Coleman,  (1852)  6  Cox  C.  C.  168. 

id)  Hammond's  Case,  (1822)  2  Greenl.  33;  Moody  v.  Rowell,  (1835)  17  Pick. 
490;  Com.  v.  Carey,  (1823)  2  Pick.  47;  Lyon  v.  Lyman,  (1831)  9  Conn.  55;  Lodge  v. 
Phipher,  (1824)  11  Serg.  &  E.  333. 

(e)  R.  V.  Cator,  (1802)  4  Bsp.  117,  145;  Goodtitle  v.  Braham,  (1792)  4  T.  E.  497; 
Doe  V.  Suckermore,  supra;  Fitzwalter  Peerage,  (1843)  10  CI.  &  F.  198;  59  E.  E.  316. 

(/)  Tracy  Peerage,  supra;  Gurney  v.  Langlands,  (1822)  5  B.  &  Aid.  380;  24  E.  H. 
396. 

ig)  (1848)  2  Ex.  409. 
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DOCUM.  ADMISS.  IN  CTY.   CTS.   WITHOUT  FORMAL  PROOF.       [§§    1879 — 1881. 

§  1879.  To  facilitate  the  reading  of  documents  on  trials  in  the 
County  Courts,  a  rule  provides  as  follows: — "  Where  any  documents, 
which  would,  if  duly  proved,  be  admissible  in  evidence,  are  produced 
to  the  court  from  proper  custody,  they  shall  be  read  without  further 
proof,  if,  in  the  opinion  of  the  court,  they  appear  genuine,  and  if  no 
objection  is  taken  thereto ;  and  if  the  admission  of  any  document  so 
produced  is  objected  to,  the  court  may  adjourn  the  hearing  for  the 
proof  of  the  documents,  and  the  party  objecting  shall  pay  the  costs 
caused  by  such  objection,  in  case  the  documents  shall  afterwards  be 
proved,  unless  the  court  otherwise  orders  "  (h). 

§  1880  (i).  The  admissibility  and  efiect  of  private  writings,  when 
offered  in  evidence,  have  been  incidentally  considered,  under  various 
heads,  in  the  preceding  pages,  so  far  as  they  are  established  and 
governed  by  any  rules  of  law.  On  this  subject,  therefore,  no  further 
comments  are  necessary. 

§  1881'.  Still,  it  may  be  convenient  here  to  advert  to  six  practical 
rules  of  some  importance,  all  of  which  will  be  found  applicable  to 
evidence  of  every  description.  First,  where  evidence  is  offered  for  a 
particular  purpose,  and  an  objection  is  taken  to  its  admissibility  for 
that  purpose,  if  the  judge  pronounces  in  favour  of  its  admissibility, 
the  court  will  support  his  decision,  provided  the  evidence  be  admis- 
sible for  any  p^lrp■ose  (k).  The  proper  course  for  the  opposing  counsel 
to  take  in  such  a  case  would  seem  to  be,  to  call  upon  the  judge  to 
explain  to  the  jury,  that  the  evidence,  though  admissible  in  the  cause, 
furnishes  no  proof  of  the  particular  fact  in  question;  and  then,  should' 
the  judge  refuse  to  make  the  explanation  required,  an  application 
might  be  made  to  the  court  above  for  a  new  trial  on  the  ground  of 
misdirection  (I).  Secondly,  where  inadmissible  evidence  is  received  at 
the  trial  without  objection,  the  opposite  party  cannot  afterwards  object 
to  its  having  been  received  (m),  or  obtain  a  new  trial  on  the  ground 
that  the  judge  did  not  expressly  warn  the  jury  to  place  no  reliance 
upon  it  (n).  But  if,  in  a  criminal  case,  inadmissible  evidfence  of  an 
important  character  be  in  fact  received,  and  left  to  the  jury,  a  convic- 
tion is  bad,  even  where  there  is  sufficient  other  evidence  to  sustain 
it  (o).     In  a  case  where  inadmissible  evidence  of  an  important  char- 

(;i)  Cy.  Ct.  E.  Order  XVIII.  r.  9. 

(i)   Gr.  Bv.  §  583,  in  part. 

(k)  Irish  Society  v.  Bp.  of  Derry,  (1846)  12  CI.  &  F.  641,  665;  69  E.  E.  150. 

(l)  Id.  672—674,  per  Ld.  Brougfaam. 

(to)  Reed  V.  Lamb,  (1860)  29  L.  J.  Ex.  452 ;  6  H.  &  N.  75 ;  123  E.  E.  392. 

(n)  Goslin  v.  Cony,  (1844)  7  Man.  &  G.  342;  Doe  v.  Benjamin,  (1839)  9  A.  &  K. 
644;  8  L.  J.  Q.  B.  117;  48  E.  E.  622. 

(0)  R.  V.  Gibson,  (1887)  18  Q.  B.  D.  537;  56  L.  J.  M.  C.  49;  B.  v.  Brittlebon, 
(1884)  12  Q.  B.  D.  266 ;  53  L.  J.  M.  C.  83.  Objection  was  taken  to  the  evidence  in 
the  latter  case,  but  not  in  the  former. 
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§§    1881,    1882.]       TIME  AND   MODE  OF   OBJECTING  TO   EVIDENCE. 

acter  has  been  admitted  which  may  have  influenced  the  jury  to  con- 
vict the  prisoner,  the  Court  of  Criminal  Appeal  will  .not  apply  the 
proviso  to  section  4  (1)  of  the  Criminal  Appeal  Act,  1907  (p),  that 
the  Court  may,  notwithstanding  that  they  are  of  opinion  that  the 
point  raised  in  the  appeal  might  be  decided  in  favour  of  the  appellant, 
dismiss  the  appeal  if  they  consider  that  no  substantial  miscarriage  of 
justice  has  actually  occurred  (q).  Thirdly,  where  evidence  is  objected 
to  at  the  trial,  the  nature  of  the  objections  must  be  distinctly  stated, 
whether  an  exception  be  entered  on  the  record  or  not  (r);  and  on 
moving  for  a  new  trial  on  account  of  its  improper  admission,  counsel 
will  not  be  permitted  to  rely  on  any  other  objections  than  those  taken 
at  Nisi  Prius  (s).  On  appeal  to  the  Court  of  Appeal,  however,  from 
the  judgment  of  a  judge  alone  without  a  jury  the  Court  of  Appeal  will 
decide  upon  evidence  properly  admissible  only  although  inadmissible 
evidence  was  received  at  the  trial  without  objection  (t). 

§  1882.  Fourthly,  where  evidence  is  tendered  at  the  trial  on  an 
untenable  ground,   and  is  consequently  rejected,   the  court  will  not 

(p)  7  Ed.  7,  c.  23. 

(g)  R.  V.  Ellis,  [1910]  2  K.  B.  746,  764;  79  L.  J.  K.  B.  841;  R.  v.  Fisher, 
[1910]  1  K.  B.  149;  79  L.  J.  K.  B.  187;  R.  v.  Rodley,  [1913]  3  K.  B.,  at  p.  47,5; 
82  Ij.  J.  K.  B.  1070.  See  also  Makin  v.  Att.-Oen.  for  New  South  Wales,  [1894]  A.  C. 
57,  69—71;  63  L.  J.  P.  C.  41;  and  Ibrahim  v.  Rex,  [1914]  A.  C.  599;  83  L.  J.  P.  C 
185 ;  and  the  cases  cited  at  p.  616  of  the  latter  case.  In  R.  v.  Sanders,  [1919] 
1  K.  B.  550 ;  88  L.  J.  K.  B.  982,  the  CCA.  refused  to  give  effect  to  an  objection 
that  inadmissible  evidence  had  been  received  on  the  ground  that  objection  had  not 
been  properly  taken  to  it  at  the  trial  (objection  having  been  made  when  counsel  for 
the  prosecution  was  opening  the  case,  but  not  repeated  when  the  evidence  was  ten- 
dered). But  the  above  cases  were  not  cited.  The  evidence  improperly  admitted  in 
this  case  was  parol  evidence  of  the  contents  of  letters  written  to  the  prisoner,  notice 
to  produce  which  had  not  been  given.  The  accuracy  of  the  parol  evidence  was  not 
impugned.  In  a  criminal  case  when  inadmissible  evidence  is  tendered  or  inadmis- 
sible questions  of  an  objectionable  character  are  put,  it  is  the  duty  of  the  judge  to 
intervene  and  not  to  wait  for  prisoner's  counsel  to  object.  It  is  frequently  practically 
impossible  for  prisoner's  counsel  to  object  without  prejudicing  his  client — e.g.,  where 
the  ground  of  objection  is  that  the  evidence  or  question  objected  to  tends  to  show 
that  the  prisoner  has  been  guilty  of  other  offences  :  R.  v.  Ellis,  supra.  In  criminal 
cases  where  the  argument  of  an  objection  raised  to  the  admissibility  of  evidence  or  to 
the  propriety  of  a  question  cannot  be  had  in  the  presence  of  the  jury  without  risk  of 
prejudice  to  the  prisoner,  the  proper  course  is  for  the  jury  to  be  sent  to  their  room 
whilst  the  matter  is  being  argued  in  open  court.  This  course  is  preferable  to  the 
judge  retiring  with  counsel  and  hearing  the  arguments  in  camerd  :  R.  v.  Thompson, 
[1917]  2  K.  B.  630;  86  L.  J.  K.  B.  1321. 

(r)  Bills  of  exceptions  were  abolished  in  civil  causes  by  Eules  of  Supr.  Ct.,  1875, 
Ord.  LVIII.  r.  1.  But  the  same  object  may  be  gained  "by  motion  in  the  Court  of 
Appeal  founded  npon  an  exception  entered  upon  or  annexed  to  the  record,"  88  &  39  V. 
c.  77,  s.  22. 

is)  Williams  v.  Wilcox,  (1838)  8  A.  &  E.  314,  337 ;  7  L.  J.  Q.  B.  229 ;  47  E.  E. 
596  ;  Ferrand  v.  Milligan,  (1846)  7  Q.  B.  730 ;  15  L.  J.  Q.  B.  103 ;  68  E.  E.  757 ;  Bain 
V.  Whitehaven  and  Furness  Junction  Ry.,  (1850)  3  H.  L.  C.  1,  15—17;  88  E.  E.  1. 

it)  Jacker  v.  International  Cable  Co.,  Lim.,  (1888)  5  Times  L.  E.  18.  As  to 
appeals  from  County  Courts,  it  is  essential  that  objection  to  the  admissibility  of  the 
evidence  should  have. been  taken  before  the  County  Court  judge  :  Formby  v.  Formby, 
[1910]  102  L.  T.  116;  54  Sol.  J.  269. 
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grant  a  new  trial  merely  because  it  has  since  been  discovered  that  the 
evidence  was  admissible  on  another  ground;  but  the  party  must  go 
much  further,  and  show,  first,  that  he  could  not  by  due  diligence  have 
offered  the  evidence  on  the  proper  ground  at  the  trial,  and  next,  that 
manifest  injustice  will  ensue  from  its  rejection.  His  position,  at  the 
best,  is  that  of  a  party  who  has  discovered  fresh  evidence  since  the 
trial  (u).  FifMy,  where  evidence  is  rejected  at  the  trial,  the  party 
proposing  it  should  formally  tender  it  to  the  judge,  and  request  him 
to  make  a  note  of  the  fact.  If  this  has  not  been  done,  and  the  judge 
has  no  note  on  the  subject,  the  counsel  cannot  afterwards  complain  of 
the  rejection  of  the  evidence  (v).  If  the  witness  whose  evidence  at 
the  trial  has  been  rejected  become  dangerously  ill  during  the  pendency 
of  the  appeal,  the  Court  of  Appeal  has  power  to  order  his  evidence  to 
be  taken  de  bene  esse  by  a  special  commissioner  (a;).  Lastly,  though 
evidence  has  been  improperly  admitted  or  rejected  at  Nisi  Prius,  or 
the  judge  has  omitted  to  put  to  the  jury  a  question  which  he  was  not 
asked  to  leave  to  them,  the  court  will  not  grant  a  new  trial,  unless 
in  its  opinion  ' '  some  substantial  wrong  or  miscarriage  has  been  thereby 
occasioned;  and  if  it  appears  to  the  Court  of  Appeal  that  such  wrong 
or  miscarriage  aSects  part  only  of  the  matter  in  controversy,  or  some 
or  one  only  of  the  parties,  the  court  may  give  final  judgment  as  to 
part  thereof,  or  as  to  -some  or  one  only  of  the  parties,  and  direct  a  new 
trial  as  to  the  other  part  only,  or  as  to  the  other  party  or  parties  "  (y). 
Another  rule  provides :  — ' '  On  any  motion  by  way  of  appeal  from  an 
inferior  Court,  the  Court  to  which  any  such  appeal  may  be  brought, 
shall  have  power  to  draw  all  inferences  of  fact  which  might  have  been 
drawn  in  the  Court  below,  and  to  give  any  judgment  and  naake  any 
order  which  ought  to  have  been  made.  No  such  motion  shall  succeed 
on  the  ground  merely  of  misdirection  or  improper  reception  or  rejec- 
tion of  evidence,  unless,  in  the  opinion  of  the  Court,  substantial  wrong 
or  miscarriage  has  been  thereby  occasioned  in  the  Court  below  "  (e). 

§  1883.  Besides  these  rules  which  apply  principally  to  trials  by 
jury,  it  must  be  borne  in  mind  that  the  Court  of  Appeal  is  now  clothed, 

(u)  Doe  V.  Beviss,  (1849)  7  C.  B.  456. 

(»)  Gibbs  V.  Pike,  (1842)  9  M.  &  W.  351,  360,  361;  Whitehouse  v.  Hemmant, 
(1858)  27  L.  J.  Ex.  295;  Penn  v.  Bibby,  (1867)  L.  E.  2  Ch.  127. 

(x)  Sol.  to  the  Treasury  v.   White,  (1886)  55  L.  J.  P.  79. 

(y)  E.S.C.,  1883,  Ord.  XXXIX.  r.  6.  The  Scotch  law  on  this  subject  is  embodied 
in  section  45  of  13  &  14  V.  c.  36,  which  enacts,  that  "  a.  bill  of  exceptions  shall  not 
be  allowed  in  any  cause  before  the  Court  of  Session,  upon  the  ground  of  the  undue 
admission  of  evidence,  if  in  the  opinion  of  the  Court  the  exclusion  of  such  evidence 
could  not  have  led  to  a  different  verdict  than  that  actually  pronounced ;  and  it  shall 
not  be  imperative  on  the  Court  to  sustain  a  bill  of  exceptions  on  the  ground  of  the 
undue  rejection  of  documentary  evidence,  when  it  shall  appear  from  the  documents 
themselves  that  they  ought  not  to  have  affected  the  result  at  which  the  jury  by  their 
verdict  have  arrived."     See  Hodson  v.  Mid-Great  W.  Ry.,  (1877)  I.  E.  11  C.  L.  109. 

(z)  Ord.  LIX.  r.  7. 
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by  the  Eules  of  the  Supreme  Court,  1883,  with  large  powers  for 
amending  proceedings,  and  for  receiving  further  evidence.  These 
objects  are  attained  by  Order  LVIII.,  Eule  4,  which  provides,  that 
"the  Court  of  Appeal  shall  have  all  the  powers  and  duties  as  to, 
amendments  and  otherwise  of  the  High  Court,  together  with  full  dis- 
cretionary power  to  receive  further  evidence  upon  questions  of  fact, 
such  evidence  to  be  either  by  oral  examination  in  court,  by  affidavit, 
or  by  deposition  taken  before  an  examiner  or  commissioner.  Such 
further  evidence  may  be  given  without  special  leave  upon  interlocutory 
applications,  or  in  any  case  as  to  matters  which  have  occurred  after 
the  date  of  the  decision  from  which  the  appeal  is  brought.  Upon 
appeals  from  a  judgment  after  trial  or  hearing  of  any  cause  or  matter 
upon  the  merits,  such  further  evidence  (save  as  to  matters  subsequent 
as  aforesaid)  shall  be  admitted  on  special  grounds  only,  and  not  without 
special  leave  of  the  court."  Order  58,  r.  4,  applies  to  appeals  to  the 
Court  of  Criminal  appeal,  which  court  accordingly  in  its  discretion  has 
power  to  receive  further  evidence  in  the  same  manner  as  in  civil 
cases  (a). 

§  1884.  The  words  "  further  evidence  "  mean  any  evidence  not 
used  at  the  trial  or  hearing  in  the  court  below.  Provided  it  has  not 
been  so  used,  it  falls  within  the  rule,  whether  it  be  evidence  altogether 
fresh,  or  evidence  which  has  already  been  used  in  the  same  cause,  or 
in  any  other  cause  between  the  same  parties,  and  which  might  have 
been  read  at  the  trial  had  notice  been  given  (b).  The  court  will  not 
grant  permission  to  admit  further  evidence  as  a  mere  matter  of  course, 
but  will  act  cautiously  in  the  matter,  and  will  generally  require  some 
strong  reason  to  be  given  for  invoking  its  interference  (c).  It  will  also, 
of  course,  be  more  ready  to  admit  documentary  evidence  than  oral 
testimony  after  the  pinch  of  the  case  has  been  sustained  (d) ;  but  still, 
it  will  be  reluctant  at  any  time  to  shut  out  any  witness,  who  will  prob- 
ably be  able  to  throw  some  genuine  light  upon  the  matter  (e) :  and  it 
will  grant  the  application  all  the  more  readily,  if  there  be  any  ground 
for  assuming  that  the  court  below  has  been  deceived  or  otherwise 
misled  by  the  testimony  given  (/). 

§  1884a.  When  an  appellant  wishes  to  adduce  further  evidence 
upon  the  hearing  of  an  appeal,  and  that  evidence  consists  of  an  affidavit 


(a)  R.  V.  RoHnson,  [1917]  2  K.  B.  108;  86  L.  J.  K.  B.  773. 

(b)  In  re  Ghennell,  Jones  v.  Chennell,  (1877)  8  Ch.  D.  492,  505;  47  L.  J.  Ch.  583. 

(c)  Id.;  In  re  Weston's  Case,  (1879)  10  Ch.  D.  579;  48  L.  J.  Ch.  425. 

(d)  In  re  Coal  Economising  Gas  Co.,  ex  parte  Cover,  (1876)  1  Ch.  D.  182;    45 
L.  J.  Ch.  95 ;  In  re  Weston's  Case,  supra. 

(e)  Id. 

(/)  Bigsby  v.  Dickinson,  (1877)  4  Ch.  D.  24 ;  46  L.  J.  Ch.  280. 
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or  other  document  (g),  he  may,  without  any  recourse  to  the  court  for 
leave,  give  notice  to  the  respondent  of  his  intention  to  apply  at  the 
hearing  for  permission  to  take  such  step  (h),  but  if  the  party  wishes 
to  examine  a  fresh  witness,  he  must  apply  for  leave  by  motion  before 
the  hearing  (i). 

§  1884b.  When  an  appeal  is  brought  from  the  finding  of  a  jury  on 
a  question  of  fact  it  is  not  the  province  of  the  Court  of  Appeal  to  retry 
the  question.  The  verdict  must  stand  if  it  is  one  which  the  jury  as 
reasonable  men,  having  regard  to  the  evidence  before  them,  might 
have  found,  even  though  a  different  result  would  have  been  more 
satisfactory  in  the  opinion  of  the  judge  who  tried  the  case  and  the 
Court  of  Appeal  (fc).  When,  however,  a  ease  has  been  tried  alone  by 
a  judge,  without  a  jury,  the  appeal  to  the  Court  of  Appeal  is  not 
governed  by  the  rules  applicable  to  applications  for  new  trials  after  a 
trial  and  verdict  by  a  jury,  but  amounts  to  a  rehearing  of  the  case ; 
and  although  the  appeal  turns  on  a  question  of  fact,  the  Court  of 
Appeal  reconsiders  the  materials  before  the  judge,  with  such  other 
materials  as  it  may  have  decided  to  admit,  and  then  makes  up  its 
own  mind  on  the  merits,  not  disregarding  the  judgment  appealed  from, 
but  carefully  weighing  and  considering  it,  and  not  shrinking  from  over- 
ruling it  i-f  on  full  consideration  the  court  comes,  to  the  conclusion 
that  the  judgment  is  wrong  (l).  The  Court  will,  however,  start  with 
the  presumption  that  the  decision  of  the  judge  on  the  facts  was  right, 
and  in  a  doubtful  case  the  judgment  of  the  court  below  on  the  facts  is 
entitled  to  great  weight  (m). 

§  1884c.  a  new  trial  may  sometimes  be  obtained  on  the  ground 
of  the  discovery  of  fresh  evidence  after  the  hearing,  but  it  being  in 
the  public  interest  that  there  should  be  an  end  to  litigation  after  the 
facts  have  been  properly  gone  into,  the  right  to  a  new  trial  on  this 
ground  is  subject  to  considerable  limitations  and  will  only  be  granted 
in  exceptional  cases.  Therefore,  the  party  applying  must  satisfy  the 
court  that  the  new  evidence  could  not  have  been  by  reasonable  dili- 

ig)  See  Dicks  v.  Brooks,  (1880)  15  Ch.  D.  22;  49  L.  J.  Ch.  812;  explaining 
Hastie  v.  Hastie,  (1876)  1  Ch.  D.  562 ;  45  L.  J.  Ch.  288. 

(h)  Hastie  v.  Hastie,  supra;  Justice  v.  Mersey  Steel  Co.,  (1875)  24  W.  E.  199. 
See,  as  to  the  practice  in  Ireland,  Long  v.  Donegan,  (1873)  Ir.  K.  7  Eq.  494. 

(i)   Dicks  V.  Brooks,  supra. 

(k)  McArthur  v.  Dominion  Cartridge  Co.,  [1905]  A.  G.  72;  74  L.  J.  P.  C.  30; 
Metropolitan  Railway  Co.  v.  Wright,  (1886)  11  App.  Cas.  152 ;  55  L.  J.  Q.  B.  401. 

(I)  Coghlan  v.  Cumberland,  [1898]  1  Ch.  704;  67  L.  J.  Ch.  402;  Re  Wagstaff; 
Wagstaff  v.  Jalland,  [1908]  98  L.  T.  149. 

(m)  Colonial  S'ecurities  Co.  v.  Massey,  [1896]  1  Q.  B.  38;  65  L.  J.  Q.  B.  100; 
and  see  The  Glannibanta,  (1876)  1  P.  D.  283;  Bigsby  v.  Dickinson,  (1877)  4  Ch.  D. 
24;  46  L.  J.  Ch.  280;  and  the  remarks  of  the  Earl  of  Halabury,  L.C.,  in  Montgomerie 
v.  Wallace- James,  [1904]  A.  C.  75;  73  L.  J.  P.  C.  25,  on  the  duties  of  an  appellate 
couft  rehearing  a  question  of  fact. 
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genee  obtained  before  the  hearing,  and  is  such  that  if  admitted  would 
be  practically  conclusive  to  determine  the  trial  the  other  way  (n). 

§  1884d.  The  omission  of  the  defendant  in  a  jury  action  to  ask  the 
judge  at  the  trial  to  nonsuit  the  plaintiff  or  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  there  was  no  evidence  upon  which  the 
jury  could  reasonably  find  for  the  plaintiff  does  not  preclude  the  Court 
of  Appeal,  on  a  motion  for  a  new  trial,  from  entertaining  the  question 
of  no  evidence,  and  in  a  proper  case  the  Court,  under  Ord.  58,  r.  4, 
may  order  judgment  to  be  entered  for  the  defendant  on  that  ground, 
notwithstanding  such  omission  (o). 

§  1885  (p).  Having  now  completed  the  design  of  this  Treatise,  in 
presenting  a  general  view  of  the  principles  and  rules  of  the  Law  of 
Evidence,  the  work  is  here  properly  brought  to  a  close.  The  student 
will  not  fail  to  observe  the  symmetry  and  beauty  of  this  branch  of  the 
law,  under  whatever  disadvantages  it  may  labour  from  the  manner  of 
treatment:  and  will  rise  from  the  study  of  its  principles,  convinced, 
with  Lord  Erskine,  that,  with  some  few  exceptions  (g),  "  they  are 
founded  in  the  charities  of  religion, — in  the  philosophy  of  nature, — in 
the  truths  of  history, — and  in  the  experience  of  common  life  "  (r). 

(n)  Young  v.  Kershaw,  (1899)  81  L.  T.  531.  See,  also,  Anderson  v.  Titmas, 
(1877)  36  L.  T.  711;  Taylor  v.  Taylor,  (1899)  81  L.  T.  494;  68  L.  J.  P.  116;  Warham 
V.  Selfridge,  [1914]  30  Times  L.  B.  345;  Robinson  v.  Smith,  [1915]  1  K.  B.  711; 
84  L.  J.  K.  B.  783;  The  Olympia  and  H.M.S.  Hawke,  [1913]  P.  214;  83  L.  J.  P. 
113,  more  fully  reported  on  this  point,  28  Times  L.  E.  319;  R.  v.  Mortimer,  [1908] 
24  Times  L.  E.  745 ;  Isaacs  v.  Hobhouse,  [1919]  1  K.  B.  398 ;  88  L.  J.  K.  B.  668. 

(o)  Banbury  v.  Bank  of  Montreal,  [1918]  A.  C.  626;  87  L.  J.  K.  B.  1158. 

(p)  Gr.  Ev.  §  584,  in  great  part. 

(g)  See  Index,  tit.  "  Suggestions  for  amending  the  Law  of  Evidence." 

ir)  23  How.  St.  Tr.  966. 
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APPENDIX, 


The  use  of  Interrogatories  at  the  Trial. 

It  is  not  considered  necessary  to  deal  with  the  various  Eules  of  the 
Supreme  Court  under  which  interrogatories  may  be  administered  to 
parties  to  an  action,  as  this  is  a  matter  which  is  more  appropriate  to  a 
work  on  practice  than  to  one  on  evidence.  It  is  sufficient  to  say  that 
the  rules  of  Order  31  of  the  Eules  of  the  Supreme  Court  contain  the 
law  on  the  subject,  and  reference  should  be  made  to  one  of  the  practice 
books  for  full  information.  It  may  not  be  out  of  place,  however,  to 
refer  briefly  to  the  way  in  which  interrogatories  can  be  used  at  a  trial. 

Eule  24  of  Order  31  provides :  ' '  Any  party  may,  at  the  trial  of  a 
cause,  matter,  or  issue,  use  in  evidence  any  one  or  more  of  the  answers 
or  any  part  of  an  answer  of  the  opposite  party  (a)  to  interrogatories 
without  putting  in  the  others  or  the  whole  of  such  answer :  Provided 
always,  that  in  such  case  the  judge  may  look  at  the  whole  of  the 
answers,  and  if  he  shall  be  of  opinion  that  any  others  of  them  are  so 
connected  with  those  put  in  that  the  last  mentioned  answers  ought 
not  to  be  used  without  them,  he  may  direct  them  to  be  put  in." 

In  Lyell  v.  Kennedy  (b).  Lord  Justice  Cotton  said:  "  I  think  no 
judge  would  allow  a  defendant  where  he  had  made  an  admission,  to 
read  with  it  a  passage  which  was  not  connected  in  sense  or  substance 
with  that  admission,  even  if  he  had  put  in  a  statement  submitting 
that  he  was  entitled  to  do  so,  and  claiming  to  do  so.  Of  course,  when 
an  admission  is  read,  everything  ought  to  be  read  which  is  fairly  con- 
nected with  that  admission;  but  I  think  it  would  be  wrong  for  the 
defendant,  and  he  would  not  be  allowed,  to  try  to  bring  in  matter 
which  was  not  in  any  way  connected  with  the  matter  admitted." 

(o)  As  to  the  meaning  of  the  expression  "  opposite  party,"  see  Eden  v.  Weardale 
Iron  and  Coal  Company,  (1887)  35  Ch.  D.  287,  where  Cotton,  J.,  said  that  there  was 
"  no  magic  "  in  these  words  :  "It  was  merely  intended  to  use  these  words  so  as, 
without  great  verbiage  and  length  of  language,  to  enable  a  plaintiff  to  interrogate 
a  defendant,  and  a  defendant  to  interrogate  a  plaintiff,  but  the  words  of  definition 
of  "  plaintiff  "  and  "  defendant  "  in  the  100th  section  of  the  Judicature  Act  are 
so  wide  as  to  include  all  persons  who  litigate  one  against  the  other  in  any  proceeding 
any  question  which  the  Court  may  properly  decide." 
(b)  (1884)  27  Ch.  D.  1,  at  p.  15. 
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ABATEMENT  of  legacies  and  anniaities  rateably  when  presumed  162 

ABBEY  (see  Monasteries). 

ABDUCTION,  unmarried  girl  under  eighteen  cannot  consent  to  110 

wife  competent  to  prove  924 

on  trial  for,  costs  of  witness  may  be  allowed,  when  860 

ABILITY,  meaning  of,  in  sect.  6  of  Lord  Tenterden's  Act  752 

ABORIGINES,  in  some  colonies  may  give  evidence  without  oath  937 

ABORTION,  on  charge  of  procuring,  dying  declarations  of  woman  in- 
admissible         489 

ABROAD,  when  witness  is,  his  former  depositions  admissible  348 

his  examination  taken  under  commission  ad- 
missible        374 

ABSENCE,  presumption  of  death  from  191 

of  attesting  witness,  when  it  lets  in  proof  of  his  signature  1234 

ABSOLUTE  ASSIGNMENT   (see  Assignment). 

ABSiaiACTS  of  old  deeds,  when  admissible  427 

ACCEPTANCE  of  bill,  what  it  admits  (see  Bill  of  Exchange)  674 

must  be  by  signed  writing  on  bill  756> 

in   blank,   effect   1225 

of  goods,  what  sufficient  to  satisfy  Statute  of  Frauds  719-2S 

whether  sufficient,  question  for  jury  51 

of  rent,  inference  from   546 

of  contract,  when  binding  under  Statute  of  Frauds  701 

ACCEPTOR  (see  Bill  of  Exchange). 

ACCESS,  of  husband  and  wife,  when  presumed  112 

cannot  be  disproved  by  husband  or  wife  649 

to  papers,  raises  inference  of  knowledge  of,  and  acquiescence  in,  con- 
tents, when      552 

ACCESSORY,  confession  by  principal  felon,  no  evidence  against  615 

record  of  conviction  of  principal,  no  evidence  of  his  guilt,  as  against  ...  1151 

acquittal  as  principal,  bar  to  indictment  as  accessory  before  the  fact...  116S 

acquittal  as  principal  in  rape,  no  bar  to  indictment  for  aiding  others...  1162 

ACCIDENT,  action  for  compensation  to  families  of  persons  killed  by, 

must  be  brought  within  twelve  months  after  death  78 

material  alteration  of  instrument  by,  effect  of 1520-21 

when  presumptive  evidence  of  negligence   181 
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ACCOMPLICE,  presumption  against  testimony  of  201 

confirmation  of,  not  necessary,  but  in  practice  required  ....'. 661-65 

rule  applicable  to  both  misdemeanours  and  felonies  that  corroboration 

necessary  of  evidence  of   , 662 

not  necessary  in  actions  for  penalties   663 

nature  of  confirmation   663-64 

corroboration  must  probably  affect  identity  of  party   accused  663 

this  rule  does  not  apply  to  informers  664 

duty  of  judge  to  caution  jury  respecting  testimony  of  28,  201,  662 

confessions   by,    inadmissible 615 

ACCOUCHEUR,  entry  of  a  birth  in  book  of,  marked  "pd.,"  evidence  of 

child's  age      464 


ACCOUNT-BOOKS,  contents  of,  cannot  be  primarily  proved  by  parol  ...  3 

lien  on  debtor's,  cannot  be  set  up  in  bankruptcy  431 

vphen  balance  of,  may  be  proved  by  witness  who  has  examined  them  343 
entries  in,   sometimes   admissible   as   between   master    and    servant, 

tradesman  and  shopman,  banker  and  customer,  and  partners  552 

of  merchants  and  tradesmen  admissible  for  them  in  America  484-5 

so  in  France  and  Scotland  486 

so  in  High  Court  under  Eules  of  Supreme  Court,  1883  485 

not  admissible  at  common  law,  but  admissible  under  old  obsolete 

Act      484 

made  admissible  under  26  &  27  Vict.  c.  125  484 

entries  in,  by  shopmen,  when    evidence    (see    Course    of    Office    or 

Business) 477-487 

reading  one  entry  in,  does  not  warrant  opponent  in  reading  distinct 

entries       506 

entries  in,  by  agents,  &c. ,  when  evidence  as  against  interest    (see 

Interest)      467 

ACCOUNT  EENDEEED,  effect  of,  as  an  admission 580 

in  name  of  a  person,  admission  by  maker  of  it  that  goods  were  supplied 

to  his  credit 544-5 

effect  of  not  objecting  to,  as  an  admission  549 

effect  of  objecting  to  one  item  of,  as  an  admission  of  the  rest  549 

presumption  from  date  of   163 

ACCOUNT  STATED,  admission  under  compulsory  examination,  whether 

evidence  of      541 

admission  made  to  stranger,  not  evidence  of  542 

award  not  evidence  of,  between  parties  to  submission  1194 

production  of  I  0  U  evidence  of  132 

striking  balance  of  u  debt  secured  by  deed  not  evidence  of  788 

ACCUSED  (see  Prisoner). 

ACKNOWLEDGMENT  of  will  by  testator,  what  suf&cient  726-7 

of  deeds  by  married  women,  certificates  of,  how  proved  1053 

of  debt,  what  will  bar  Statute  of  Limitations  (see  Lord  Tenterden's 

Act)    513  et  seq.,  529,  741-7 

of  debt  by  partner  to  bar  Statute  of  Limitations 412 

of  debt  by  co-executor  or  administrator  to  bar  Statute  of  Limitations  513-4 

of  debt  by  agent  in  India  514 

insertion  in  statement  of  debts  by  bankrupt  not  sufficient  742 

of  debt  on  specialty,  what  sufficient  754 

of  title,  what  sufficient  (see  Limitations)  753 

of  debt  or  title,  sufficiency  of,  question  for  Court  54 

by  family,  good  hearsay  evidence  in  pedigree  cases  446-50 

against  interest   (see  Interest)   459-76 

S)t  registry  of '  Friendly  and  other  Societies  1100    et  seq. 
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ACQUIS SCENCB  in  claim  for  long  period,  raises  presumption  of  title  ...  142-5 

in  burthen  for  long  period  no  evidence  of  liability  for  138 

in  counsel's  statement  or  action  at  a  trial,  when  evidence  as  an  admis- 
sion  (see  Admissions)   531 

when  evidence  in  other  cases  532 

admissions  implied  from,  in  other  cases  548  et  seq. 

ACQUITTAL,  how  proved  (see  Autrefois  acquit  and  Certificates)  1102-7 

of  defendant  in  criminal  trial  always  made  him  competent  witness  for 

or  against  co-defendants   916-7 

of  husband,  always  made  wife  competent  witness  against  his  co-defen- 
dants       ■.     920 

copy  of  record  of,  when  demandable  1022 

in  Eevenue  information,  is  it  conclusive  as  to  illegality  of  seizure?  ...  1175 
in  foreign  country,  when  bar  to  indictment  here  1186 

ACT  OP  GOD  relieves  carrier  from  liability  180 

relieves  contractor  from  personal   services   815 

ACT  OP  PAELIAMENT  (see  Statutes,  Private  Acts). 

ACT-BOOK  of  Probate  Division, 

is  evidence  1080 

how  proved  (sub  tit.  "Probate  Division")  1088 

admissibility  of,  to  prove  title  of  executor  or  administrator  318,  1080 

to  prove  revocation  of  probate  1080 

ACTING  IN  OPPICE,  when  admission  of  appointment  542-4 

appointment  to  office,  when  presumed  from  165,  168-9 

ACTION,  question  subjecting  witness  to,  he  is  bound  to  answer  1006 

document  subjecting  witness  to,  he  is  bound  to  produce,  unless  title 

deeds      1006 

effect  of  being  made  party  to,  without  knowledge  or  consent  1146 

•   judgment  in  a  prosecution,  no  evidence  in  an  1151 

unless   upon   a   plea   of   guilty    1152 

judgment  in  an,  no  evidence  in  a  prosecution  1151 

ACTION  TO  PERPETUATE  TESTIMONY  (see  Perpetuating  Testimony). 

ACTOE,  no  presumption  as  to  yearly  hiring  171 

ACTS  OP  AUTHOE,  ancient  documents  may  be  explained  by  826 

ACTS  OP  OWNBESHIP,  presumptive  evidence  of  grant  136-7 

in  one  part  of  waste,  river,  or  mine,  when  evidence  of  title  to  another  239-41 
when  proof  of,  not  necessary   129 

ACTS  OP  STATE,  how  proved  4,  1042-8 

of  foreign  or  colonial  governments,  how  proved  14,  1047-8 

evidence  as  to  secrets  of  state,  excluded  (see  Privileged  Communica- 
tions)    641,  947-8 

ACTUAL  KNOWLEDGE,  how  far  question  for  judge  or  for  jury  43 

ADDEESS  of  either  House  of  Parliament  (see  Parliament). 

on  letter,  what  sufficient  to  raise  inference  of  delivery  by  post  172 

of  ward  in  Chancery,  when  solicitor  must  furnish  636 

ADEMPTION  OF  LEGACY,  distinction  between,  and  revocation  of  will  786 

total  or  partial,  may  be  proved  by  parol  787 

presumption  that  portionment  of  legatee  by  parent  is  an  844 

may  be  rebutted  by  parol,  or  by  declarations  of  intention  843 

ADHEEBNCE  cannot  revive  a  conditional  will  741 
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ADJOINING  LANDS  OE  HOUSES,  when  entitled  to  mutual  support  ...     127 

ADJUDICATION  (see  Public  Records  and  Documents), 

in  bankruptcy,  judgment  in  rem  1139 

proof  of   1067 

admissibility   and   effect  of   1190 

admissibility  and  effect  of  foreign  1184 

ADJUSTMENT  OF  LOSS,  when  and  how  far  conclusive  as  an  admission    570 

ADMINISTEATION,  letters  of,  how  proved  318,  1081 

effect  of  foreign   1185 

grant  of,  is  a  judgment  in  rem  1139 

how  far  evidence  of  death  1140 

grant  of,  to  child's  effects,  liow  far  evidence  that  it  was  born  alive  1140-1 

to  next  of  kin  of  woman,  not  evidence  of  her  dying  unmarried  1167 

by  diocesan,  how  defeated  before  11th  Jan.,  1858  1168 

may  be  defeated  by  showing  intestate  still  alive  1169 

calendars  of  grants  of,  where  deposited  and  how  inspected  1020 

ADMINISTEATOR  OF  CONVICT'S  PEOPERTY  694 

ADMINISTEATOE,  character  of,  admitted  if  not  denied  230 

title  of ,  how  proved  318,  1081 

entitled  by  foreign  letters  cannot  sue  in  this  country  1185 

part  payment  by  one  does  not  take  debt  out  of  Statute  of  Limitations 

as  to  others  so  as  to  make  them  personally  chargeable  514 

nor  does  written  acknowledgment  by  one   513 

but  binds  the  assets  unadministered  in  their  hands  514 

how  judgment  to  be  given,  and  costs  allowed,  in  such  case  513 

promise  by,  to  pay  out  of  own  estate,  must  be  by  signed  writing  697 

the  consideration  must  appear  expressly  or  impliedly  in  the  writing  ...    ^^ 

judgment   against  intestate,   binding   upon   1140 

admissions  of  intestate,  evidence  against  634 

declarations  by  executor  not  admissible  against  special  536 

admits  assets  by  suffering  judgment  by  default  560 

proof  of  waste  of  assets  by,  what  sufficient  660 

inventory  exhibited  by,  how  far  evidence  of  assets  580 

ADMIRALTY,   proclamations,    orders,    and   regulations    issued    by,    how 

proved    104S 

ADMIEALTY,  COURT  OF,  seal  of  old,  for  England  and  Ireland  judi- 
cially noticed  9 

what  records  of,  in  custody  of  Master  of  the  Rolls  1018 

how  such  records  proved  1049 

other  records  and  judicial  proceedings  of,  how  proved  1055 

admissibility  and  effect  of  records  of  old  113S 

of  records  of  foreign  1177,  1182; 

ADMIEALTY  COUET  ACT,  1861  (see  Table  St.,  24  &  25  Vict.  c.  10). 

ADMIEALTY  COUET  OP  lEELAND  ACT,  1867  (see  Table  St.,  30  &  31 
Vict.  c.  114). 

ADMIEALTY  DIVISION,  attendance  of  witnesses  before,  how  enforced    878 

can   enforce  production   of   documents    37S 

may  enforce  discovery,  when   v. 378 

may  order  views   390 

in  actions  in,  affidavit  evidence  may  be  used  950 

affidavits,  examinations,  &c.,  in,  taken  abroad,  how  proved  15 

seal  of,  for  England  and  Ireland,  judicially  noticed  9 

presumptions  recognized   in   196 

records  of,  in  custody  of  Master  of  the  Eolls,  how  proved  1049 

other  records  and  judicial  proceedings  of.  how  proved  1055 
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documents  in  cause  in,  taken  or  sworn  abroad,  how  proved  15 

to  prove  sentence  of,  what  preliminaries  must  be  put  in  1670 

admissibility  and  effect  of  records  of  1137 


ADMISSIBILITY  of  evidence,  question  for  judge  2,25 

ADMISSIONS  receivable  as  substitutes  for  ordinary  proof  496  et  seq. 

evidence  respecting,   liable   to   error    73-4 

distinction  between  admissions  and  confessions  (see  Confessions)  496 

rules  of  Court  as  to  notices  to  admit  documents  (see  Notice  to  Admit) 

497  et  seq. 

decisions  under  former  somewhat  similar  rules  498  et  seq. 

caution  required  in  admitting  under  notice  600 

County  Courts  as-to  admission  of  documents  501 

High  Court  as  to  notice  to  admit  facts  501 

County  Courts  as  to  notice  to  admit  facts  502 

whole  must  be  taken  together  502,  509 

judge  should  explain  this  to  jury  509 

rule  applies  to  written,  as  to  verbal,  admissions  503 

equal  credit  need  not  be  given  to  every  part  503 

old  rule  in  Equity  as  to  reading  whole  of  answer  505 

one  or  more  answers  to  interrogatories  may  be  used  506 

distinct  entries  not  to  be  read  506 

distinct  matters  stated  in  conversation  not  evidence  507 

answer  of  opponent  evidence  without  calling  on  him  to  produce  one's 

letter      507 

when  documents  are  referred  to,  in  old  answers  in  Chancery  508 

of  hearsay,  whether  receivable   508 

will  be  evidence,  though  relating  to  contents  of  documents  310-13,  509 

this  rule   of  questionable  policy   310 

decision  in  Ireland  concerning  311 

question  whether  it  extends  to  records  311 

or  to  a  confessio  juris  as  well  as  a  confessio  facti  311 

as  to  documents  do  not  waive  necessity  of  calling  attesting  witness, 

when   312,   1230 

unless  the  execution  of  the  instrument  be  admitted  under  notice  . . .  1233 

no  reliance  placed  on  verbal,  not  put  in  issue  509 

rule  does  not  strictly  extend  to  written   510 

as  to  persons  whose  admissions  are  receivable : — 

bind  parties  to  record,  though  made  when  under  age  511 

wide  distinction  between  nominal  and  real  parties  511 

admission  by  former  does  not  bind  latter  511 

by  prochein  amy  or  guardian  512 

by  partner  or  co-obligor  512 

effect   of    written    acknowledgment   or   of   part-payment    by 
partner  on  Statute  of  Limitations   (see   Lord  Tenterden's 

Act) 412 

written  acknowledgment  or  part-payment  by  joint  debtor  ...  513-14 
written  acknowledgment  or  part-payment  by  one  of  several 

executors      514 

by  party,  in  fraud  of  others  jointly  interested  516 

by  one  of  several  executors,  trustees,  &c 516-17 

by  one  having  mere  community  of  interest  516 

by  executor  of  joint  contractor  517 

by  survivor  of  joint  contractors  517 

by  inhabitants  of  townships,  &c.   517 

reality  of  joint  interest  must  be  proved  518 

statement  of  defence  of  co-defendant  519 

answer  to  interrogatories  of  co-defendant  519 

by  parties  before  clothed  in  representative  character  519 

by  partner  in  ordinary  course  of  business  binds  firm   411 

by  persons  interested  in   suit   520 

by  voters  in  election  petitions  521 

by  cestui  que  trust  as  against  trustees  and  others  520-1 

by  strangers  to  suit,  when  receivable  522 
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as  to  persons  whose  admissions  are  receivable — continued. 

by  persons  referred  to  by  party  522-4 

tacit   reference   sufficient    524 

whether  conclusive   against  party    523 

by  agent,  how  far  admissible  against  principal  413-6 

not   admissible   against  infant  principal   415 

by  wife,  when  receivable  against  herself,  trustees,  or  husband  ...  525-9 
wife's  letters,  when  they  were  admissible  on  bills  of  divorce  ...  527 
wife's  confessions,  how  far  they  were  evidence  in  Ecclesiastical 

Courts      526 

by  wife,  when  binding  on  husband  528-9 

by  solicitor,  when  binding  on  client  529-31 

when   not    530 

by  counsel,  when  evidence  531-2 

by  principal,  when  evidence  against  surety  532 

by  privies    (see   Privies)    533-6 

as  to  the  time  and  circumstances  of  admissions ; —     (See  Assignee.) 

made  after  declarant  has  assigned  his  interest  538 

offers  made  without  prejudice  inadmissible  530,  539 

offers  of  compromise,  when  admissible  540 

caution  respecting  overtures  of  compromise  540 

made  under  illegal  constraint,  inadmissible  541 

under  legal  constraint,  admissible  541 

e.g.,  by  witness  on  oath  541 

nature  of  admissions : — 

direct  and  incidental,  same  in  effect  542 

implied  from  assumed  character  542 

recognition  of  official  character  of  others  543 

implied  from  conduct  544-7,  549 

from    acquiescence    548 

not  objecting  to  accounts  sent  by  post  549 

not  answering  a  letter  /, 550 

when  access  to  letters,  &c.,  raises  presumption  of  acquiescence  in 

contents      552 

acquiescence  in  statements  made  by  strangers  552 

made  by  party  interested   553 

not  addressed  to  party  553 

made    on    occasion    when    reply    ex- 
pected          553 

silence  of  accused  in  judicial  inquiries  553 

silence  slight  evidence  of  acquiescence  556 

statement  in  party's  presence  not  evidence,  but  his  conse- 
quent demeanour  is  557 

effect  of  admissions : — 

when  and  how  far  conclusive  557 

1.  by  estoppel  (see  Estoppel). 

2.  by  solemn  judicial  admission  558,  564,  1152 

made  by  mistake  558,  564 

3.  by  pleading,  how  far  conclusive  in  a  subsequent  suit  559 

in  the  same  suit  560 

by  passing  over  averments  without  denial  560 

when  averments  deemed  to  have  been  denied  562 

averment  musf  be  material  561 

material  allegation  not  traversed  cannot  be  disproved  561 

immaterial   allegation   561 

demurrer,  effect  of,  in  old  Equity  proceedings  562 

4.  by  paying  money  into  Court  (see  Payment  into  Court)  563 

by  pleading  tender 563 

5.  admission  acted  upon  by  opponent,  how  far  conclusive  564 

illustrations     565-73 

may  be  expressed  or  implied  564 

person  concealing  secret  Equity  cannot  afterwards  assert 

it     565 

man  treating  a  mistress  as  a  wife  566 

allowing  his  name  to  appear  as  a  partner  567 

infant  representing  himself  as  of  full  age  569 

by  married  woman  as  to  restraint  on  anticipation  569 
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ejfect  of  admissions :  admission  acted  upon  by  opponent — continued. 

by  public  body  as  to  matters  ultra  vires  569 

effect  of  giving  a  wrong  name  to  a  bailiff  570 

bailees  or  agents  cannot  dispute  title  of  bailors  or  prin- 
cipals           572 

acceptance  of  bill,  what  it  admits  573-6 

rights  of  revenue  do  not  intervene  574 

indorsement  of  bill  or  note,  what  it  admits  576 

drawing  of  bill  or  making  of  note,  what  it  admits  576 

admissions  not  acted  upon  by  others,  admissible,  but  not  con- 
clusive      576 

6.  admissions  conclusive  on  grounds  of  public  policy  578 

made  under  oath  578 

in  deeds   (see  Estoppel)   579 

in  receipts,  adjustment  of  loss,  accounts  rendered,  &c 679 

effect  of  exhibiting  inventory  by  executor  or  administrator  580 

verbal,  to  be  received  with  great  caution  201,  581 

deliberate   satisfactory   evidence    .' 581 

of  plaintiff's  prima  facie  case,  shifts  right  to  begin   (see  Onus  Pro- 

bandi)      286-7 

effect  of  improper  admission  of  evidence  by  judge  1247-9 

when  and  how  objection  to  admission  of  evidence  should  be  taken  ...  1247-9 

ADULTEEATION  of  food,  drink,  or  drugs,  effect  of  certificates  of  (sub 

tit.  "  Sale  of  Food  and  Drugs  ") 1105 

in  prosecution  under  Act  respecting,  defendant  and  wife  were  admis- 
sible witnesses  even  before  the  Criminal  Evidence  Act,  1898  (sub 
tit.  "  Sale  of  Food  and  Drugs  ")  920 

ADULTBBY,  in  petition  for  damages  for,  strict  proof  of  marriage  re- 
quired       167,  398 

admission  by  defendant  of  marriage,  not  conclusive  on  him  or  her 576 

bad  character  of  wife  admissible  in  mitigation  of  damages  269 

of  plaintiff  admissible  for  same  purpose  270 

evidence  of  mutual  deportment  of  husband  and  wife,  admissible  ...  401,  968 
letters  from  husband  or  wife  to  each  other  or  to  strangers  admissible  402 
but  date  of  letters  must  be  proved  by  some  independent  evidence  for 

fear  of  collusion  164,  401 

in  suits  by  reason  of,  how  far  wife's  confessions  admissible  526-8 

parties  and  wives  are  competent  witnesses  915 

but  are  not  bound  to  answer  questions  respecting  adultery  915 

how  far  acts  of  adultery  subsequent  to  petition  are  evidence  249 

his  father  allowed  to  sue  as  prochein  amy  where  wife  of  minor  has 

committed       1146 

and  the  minor  will  be  bound  by  the  judgment  1146 

though  the  action  was  brought  without  his  knowledge  1146 

wife  living  openly  in,  will  not  rebut  presumption  of  legitimacy  112 

ADVANCEMENT  for  child,  when  presumed  696 

ADVEESE  ENJOYMENT,  after  what  time  gives  title  80,  81 

ADVERSE  WITNESS  (see  Hostile  Witness). 

ADVEETISEMENT  in  newspapers,  when  evidence  of  notice  1129 

inference  must  be  raised  aliunde  that  party  has  read  it  1129 

how  this  may  be  done   1130 

in  Gazette,  when  evidence  of  notice  by  statute  (see  Gazette)  1128 

ADVOCATE  (see  Barrister). 

ADVOWSON,  must  be  recovered  within  what  time  81 

title  to,  must  be  evidenced  by  deed  667 
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AFFIDAVIT,  when  facts  may  be  proved  by  948 

to  obtain  mandamus  for  inspection  of  public  books  1027,  1033 

to  obtain  attachment  of  witness  for  disobeying  subpoena  867-8 

to  bring  up  prisoner,  (fee,  as  a  witness  by  habeas,  corpus  872 

witness  must  state  his  own  knowledge,  when  , 950-1 

may  state  his  belief,  when  951 

effect  of  prolixity  or  scurrility  in  951 

effect  of  interlineations  or  erasures  in  952 

cannot  be  sworn  before  solicitor  on  record  953 

his  clerk  or  agent  93S 

deponent  liable  to  cross-examination  950 

his  description  and  place  of  abode  must  be  stated  951 

if  blind  or  illiterate,  what  jurat  must  contain  962 

when  party  by  using,  makes  contents  admissible  against  himself  524 

when  party  bound  by  incidental  statements  in  his  own  641-2 

when  admissible  as  a  confession,  in  criminal  proceedings  612 

can  it  prove  sickness  of  witness  whose  deposition  is  tendered  in  evi- 
dence?       376-6 

if  used  as  an  admission,  whole  must  be  read  503-4 

how  proved  on  indictments  for  perjury  respecting  1051 

who  entitled  to  take  in  England  i 952 

sworn  abroad,  how  authenticated,  and  when  admissible  1064-6 

sworn  before  judge,  notary,  counsel,  &c.,  how  proved  15 

sworn  in  any  colony,  how  proved  14 

rules  respecting,  in  force  in  Bankruptcy  Courts  963 

how  sworn  in  bankruptcy,  and  how  proved  1056 

not  duly  taken,  will  be  rejected  344 

of  witness  dying  before  cross-examination  admitted  1008 

of  documents  (see  Discovery). 

AFFILIATION,  in  case  of,  mother  must  be  corroborated  659 

can  she  be  cross-examined  and  contradicted  as  to  immoral  conduct?  ...  986 

dismissal  of  one  application  by  petty  sessions,  no  bar  to  a  second  1193 

but  order  of  quarter  sessions  respecting,  when  final  1193 

order  not  a  judgment  in  rem   1137 

AFFIRMATION,  when  allowed  instead  of  oath  940-4 

form  of,  on  making  affidavit  under  Oaths  Act  944 

form  of,  on  giving  oral  evidence  under  Oaths  Act  940 

form  of,  for  Quakers,  &c 944 

when    permitted    940 

AFFIRMATIVE  (see  Onus  Probandi)  278  et  seq. 

AGE,  proof  of,  in  pedigree  cases  (see  Infant)  441-4,  1203 

in  other  cases  464,  480 

onus  of  proving,  when  shifted  by  statute  283 

of  absent  person,  may  accelerate  presumption  of  his  death  192 

of  Jew,  not  provable  by  entry  of  circumcision  in  book  of  dead  rabbi 

(sub  tit.  "  Jewish  Registers  ")  480,  1083 

proof  and  effect  of  certificate  of,  under  Factories  Acts  283,  1114 

AGENT,  presumption  of  continuance  of  agency  188 

when  principal  criminally  responsible  for  acta  of  118,  615-6 

civilly  responsible  for  acts  of  615-6 

when  presumed  not  to  act  for  a  foreign  principal  179 

holding  documents  of  principal,  need  not  be  subpoenaed,  when  330 

when  he  must  be  appointed  by  deed  ; 676 

how  appointed  to  execute  deeds  under  Companies  Act,  1862  678 

how  appointed  to  act  for  creditor  in  bankruptcy  759 

what  documents  he  cannot  sign  for  principal  762 

what  documents  he  must  be  authorized  in  writing  to  sign 684,  686,  762 

what  documents  he  may  sign,  if  appointed  by  parol  514,  697,  762 

a  man  may  sign  as  agent  and  principal  by  one  signature  763 

an  intention  to  do  so  may  be  proved  by  parol  evidence  764 

one  party  to  a  contract  cannot  sign  for  the  other  party  as  his  agent  ...     698 
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acts  and  declarations  of,  when  admissible  against  principal  as  part  of 

res  gestae  413  et  seq. 

must  be  within  scope  of  his  authority  415 

unauthorized  acts  of,  when  ratified  by  principal 763 

when  principal  cannot  ratify  by  parol  415,  676 

admissions  by,  how  far  admissible  413  et  seq. 

not  admissible  against  infant  principal  415 

when  not  bound  to  produce  principal's  title-deeds  625 

entries  against  interest  by  deceased,  admissible  466 

how  far  necessary  to  prove  agency  in  such  cases  467 

warrants  that  he  is  authorized  to  bind  principal  815 

liable  for  breach  of  warranty  if  he  contracts  without  authority  815 

when  he  cannot  avoid  personal  liability  by  proving  his  character  792 

when  principal  may  sue  or  be  sued  on  written  contract  made  by  .i....     792 

when  estopped  from  denying  title  of  principal  572 

cannot  be  convicted  of  embezzlement  if  he  has  disclosed  ofEence  on 

oath 999 

judgment   against  principal   for  negligence   of,   no  evidence   against 

agent  of  his  misconduct  1131 

but  evidence  of  amount  of  damages  awarded  against  principal  ...  1131 

when  wife  regarded  as  husband's  agent  185,  415;  526 

presumption  against  deed  of  gift  from  principal  to  153 

AGGEAVATION,  matter  of,  need  not  be  proved  217-8 

of  damages,  plaintiff's  good  character  usually  inadmissible  in  270 

AGBEBMBNT  (see  Contract). 

AGEICULTUEAL    HOLDINGS    ACT,    England,    1883    (see    Table    of 
Statutes,  46  &  47  Vict.  c.  61). 

notice  to  quit  under  39 

notices  under,  may  be  sent  by  post,  when  174 

AGEICULTUEE,  BOAED  OF  (see  Board  of  Agriculture). 

ALIBI,  acts  of,  prisoner,  though  indictable,  admissible  to  rebut  246 

ALIENATION  OFFICE,  records  of,  in  custody  of  Master  of  the  EoUs  ...  1018 

ALLEGATIONS,  evidence  must  correspond  with  (see  Variance)  203 

substance  of  issue  need  alone  be  proved  203 

immaterial,  need  not  be  proved  211-14 

surplusage,  definition  and  instances  of 211-14 

distinction  between  unnecessary  and  needlessly  particular  211-14 

cumulative,  immaterial  in  criminal  cases  215-16 

several  intents — compound  intents  in  indictments  216 

how  far  intent  must  be  proved  as  alleged  217 

cumulative,  immaterial  in  civil  cases  218 

formal,  need  not  be  proved  218-19 

e.g.  of  place   219 

local  offences  219 

of  time  219 

of  number  and  value  219 

of  quality,  as  mode  of  killing  220 

essentially  descriptive,  must  be  proved  as  laid  220 

what  are  (see  Variance)  220-23 

effect  of  passing  over,  in  pleading  without  denial  (see  Admissions)  ...     560 

ALLOWANCES  TO  WITNESSES,  in  High  Court  856 

on  trial  of  Election  Petitions   857 

in  Bankruptcy  oases   • 866 

in  County  Courts   856 

in  Criminal  Courts  857,  862-64 

taxing  masters  have  certain  discretion  as  to  allowances  to  witnesses 

not  subpoenaed,  but  who  have  been  called,  detained,  &c 857-8 

taxing  masters  in  High  Court  now  bound  by  scale  856 
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ALMANAC,  judge  will  refresh  his  memory  by  22 

entry  in,  made  by  relative,  admissible  in  matters  of  pedigree  447 

ALTBEATION,  interlineation,  and  obliteration  in  wills,  effect  of,  under 

Wills   Act    160,   738 

in  will,  presumed  made  after  execution  160,  779,  1215 

in  deed,  presumed  made  before  execution 1215 

in  other  instruments,  no  presumption  as  to  when  made  1215 

unless  noted  in  attestation  clause  1214 

in  negotiable  instruments,   effect  of   1223 

jury  must  determine  the  question  on  proof  1215 

of  instrument,  must  be  explained  by  party  tendering  it,  if  called  upon 

to  do  so  by  issues  raised  1215 

objection  on  ground  of,  waived  by  admission  under  notice  498 

material  alterations  in  instruments  after  execution,  when  fatal  1215 

rule  extends  to  all  instruments,  constituting  evidence  of  contracts  ...  1216 

reasons   for   rule    1216 

what  are  material   alterations  generally   1216 

what  are  not  material   alterations  generally   1216 

what  are  material  or  immaterial  with  reference  to  stamp  laws  1218 

rule  only  applies  where  party  seeks  to  enforce  instrument  or  derives 

an  interest  under  it  1219-21 

in  such  cases  alteration  fatal,  though  made  by  stranger  1221 

query  whether  rule  applies  to  cases  of  accidental  spoliation  1220-1 

this  rule  unjust   , 1220-22 

contrary  rule  in  America  1221-2 

effect  of  immaterial  alteration  by  obligee  1222 

alteration  only  fatal,  if  made  after  completion  of  instrument  1223 

when  composition  deeds  and  other  deeds  are  complete  ,  1228 

when  negotiable  securities  are  complete   1228-4 

instruments   delivered   as   escrows 1225 

where  grantor  has  parted  with  all  control  over  deed  1225 

where  instruments  executed  in  blank  1225-7 

of  written  agreements  by  oral  ones,  effect  of  (see  Parol  Evidence)  ...  775-95 

AMBASSADOE  may  administer  oaths,  and  do  notarial  acts,  when  1065 

affidavits  sworn  before,  how  proved  15 

when    admissible    1066 

marriage  registers  kept  by,  at  Paris,  inadmissible  1088-4 

declarations  of  war  transmitted  by,  to  Secretary  of  State,  effect  of  ...  1127 
of  foreign  country  in  England,  can  he  certify  as  to  foreign  law?  1211 

AMBIGUITIES,  distinction  between  latent  and  patent  833 

may   be  explained   by   declaration   of    intention,    when     (see    Parol 

Evidence)      : 829-43 

by  parol  evidence,  when  (see  Parol  Evidence). 

AMENDMENT,  when   allowable   (see   Variance)   204-11 

powers   of,   liberally   exercised    205-6 

principles  by  which  amendments  are  now  governed  205-6 

of  proceedings,  by  Court  of  Appeal   1249 

under  9  Geo.  4,  c.  15  204 

under  3  &  4  Will.  4,  c.  42  204 

under  Common  Law  Procedure  Acts,  1852,  1853,  1854,  1860  204 

under  Judicature  Acts,  1873  and  1875  205 

under  rules  of  Supreme  Court,  1883,  regulating  amendments  205-6 

where  pleadings  may  be  amended  205-7 

at  what  period  to  be  made  207-8 

when  not  allowed  in  civil  actions  206-7 

costs  of   207-8 

when  costs  of,  must  be  borne  by  party  making  207-8 

to  what  proceedings  present  rules  of  High  Court  as  to,  applicable  208 

of  proceedings  for  divorce  or  other  matrimonial  causes  208 

in  Court  of  Bankruptcy  as  part  of  Supreme  Court  208 

in  County  Courts  having  Bankruptcy  jurisdiction  208 

in   County  Courts   208 
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in   misdemeanour,   variance   between   record     and    written     evidence 

amendable      209-11 

extended  to  all  offences  whatever  209-11 

in  Civil  Bill  Courts  in  Ireland  209 

in   summary  proceedings   in    Scotland    209 

in  Courts  of  Quarter  Sessions  in  Ireland  209 

in  criminal  proceedings, 

under  Lord  Campbell's  Act  209 

decisions  on   the   subject   210 

former  dread  of  amending  indictments  211 

this   dread   erroneous    211 

powers  of  Court  of  Appeal  respecting  (see  Appeal,  Court  of). 

Court  of  Appeal  seldom  interferes  with  judge's  discretion  as  to  207 

AMENDS,  payment  of  money  into  Court  by  way  of,  in  libel,  when  563 

in    actions   against  persons   acting   under 
statute    78,  234,  563 

AMEEICAN  LAW  (see  United  States,  Law  of). 

ANCESTOB,  when  declarations  of,  admissible  against  heir  533 

estbppels  by,  binding  on  heir  95 

judgment  for  or  against,  binding  on  heir  1148-51 

ANCIENT  POSSESSION,  what  hearsay  admissible  in  support  of,   and 

why 452,  et  seq. 

ancient  documents  purporting  to  be  part  of  transaction,  admissible  ...     452 

must  be  proved  to  be  genuine  452 

must  come  from  proper  custody  452-5 

meaning  of  proper  custody  illustrated  453-5 

when  custody  must  be  proved  by  extrinsic  evidence  456 

need  not,  in  strict  law,  be  shown  to  have  been  acted  upon  456-7 

without  such  proof,  entitled  to  little  weight  456 

ANCIENT  WRITINGS,  presumptions  in  favour  of  93-4,  457 

thirty  years  old,  require  no  proof   94,  1244 

does  this  rule  apply  to  deeds  of  corporations?  94 

attesting  witnesses  need  not  be  called  1231 

explainable  by  parol  and  by  experts  795-6 

by  acts  of  author,  and  by  contemporaneous  usage  826-7 

when  evidence  in  support  of  ancient  possession  (see  Ancient  Posses- 
sion)       452-8 

copies  and  extracts  of,  when  admissible  427-31 

handwriting  of,  how  proved  in  pedigree  eases  1244-5 

though  mutilated,  admissible,  if  coming  from  proper  custody  1228 

date  of,  may  be  proved  by  experts  968,  1246 

records,  when  evidence,  without  proof  of  commission,  &c.,  on  which 
founded      1075 

ANIMUS  (see  Intention). 

ANNEXING  INCIDENTS,  by  usage  (see  Parol  Evidence)  801-3 

by   law-merchant      803 

with  respect  to  marine  insurance   804 

by   common   law    805 

with  respect  to  carriers'  contracts  805 

to  sale  of  estates  806-6 

to  demises  of   real  property   806 

to  letting  ready-furnished  houses  808 

to  the  sale  of  specific  ascertained  chattels  808-11 

to   executory   contracts   of    sale    of    unascertained 

chattels       809 

doctrine  of  caveat   emptor   809 

to  the  sale  of  articles  bearing  trade  marks  812 

to  the  sale  of  patents   813 

to  the  letting  of  chattels  812 

to  relationship  of  master  and  servant  , 813 
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with  respect  to  relationship  of  seaman  and  shipowner  814 

to  contracts  made  by  agents  815 

to  contracts  by  skilled  artisans  and  artists  814 

to  contracts  to  perform  personal  services  , 815 

to  deposits  of  goods  as  security  for  a  loan  816 

ANNUITIES,  presumption  as  to  abatement  of  162 

as  to  period  of  162 

as  to  apportionment  of 157 

grants  of,  required  to  be  registered  769 

proof  of  enrolment,  in  Ireland,  of  deeds  granting  1119 

purchaser  with  notice  liable  to  unregistered  770 

ANSWBKS   (see  Answer  in  Chancery,  Interrogatories), 

to  inquiries,  when  admissible  in  cases  of  search  for  writings  322 

for  witnesses  348,  375,  397 
for  attesting  witnesses  1236 

to  prove  that  bankrupt  has  denied  himself  397 

of  witness,  what  cannot  be  enforced  (see  Witnesses)  997 

what  are  excluded  on  grounds  of  public  policy    (see    Privileged 

Communications)     617-51 

to  irrelevant  questions  conclusive  984-6 

to  relevant  questions,  may  be  contradicted  985,  991 

what  are,  or  are  not,  relevant  questions  986-91 

ANSWER  IN  CHANCERY,  as  admission,  whole  had  to  be  read  to  jury  ...     503 

even  in  case  of  second  answer  having  been  put  in  504 

defendant  might  also  have  had  whole  bill  read  504 

old  rule  in  Equity  as  to  reading  whole  of  504 

what  preliminaries  must  be  proved  before  giving  evidence  of  1071 

admissibility  and  effect  of,  as  evidence  against  defendant  ...  503,  579,  1192 

in  criminal  proceedings  ...  612,  999 

in  matters  of  pedigree  448 

by  a  peer  upon  protestation  of  honour  938 

by  husband  and  wife,  not  evidence  against  wife,  after  husband's  death    520 

except  when  it  relates  to  her  separate  estate  520 

by  guardian,  not  evidence  against  infant  in  another  suit  520 

ANTE  LITEM  MOTAM  (see  Lis  Mota)  432-6 

ANTICIPATION,  when  evidence  of  usage  may  be  given  by  818 

ANTIQUARY  may  give  opinion  as  to  date  of  ancient  writing  447,  969 

APARTMENTS  (see  Furnished  Apartments). 

APOTHECARY  (see  Medical  Man),  certificate  granted  to,  how  proved  ...  1113 
in  penal  action  against,  for  practising  without  certificate,  defendant 

must  prove  that  he  has  one  285 

warrants,  possession  of  competent  skill   814 

APPEAL,  notice  of,  to  quarter  sessions,  how  signed,  and  what  it  must 

contain      760 

against  removal  of  pauper,  how  signed  760-1 

statement  of  grounds  of,  against  removal  of  pauper,  how  signed,  when 

served,  and  what  it  must  contain  760-1 

pendency  of,  does  not  prevent  judgment  from  operating  as  a  bar  1174 

on  hearing  of,  in  Equity,  appellant  used  to  begin  286 

from  judge  on  question  of  fact  1251 

jury  on  question  of  fact   1251 

APPEAL,  COURT  OP,  when  further  evidence  may  be  adduced  before  ....  1250 
meaning  of  further  evidence  1250 
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APPOINTMENT  to  office,  presumption  of,  from  acting  165-9 

need  not  in  general  be  produced,  although  in 

writing     165,  343 

of  guaraian  to  child  by  father,  must  be  by  attested  deed  764,  1228-9 

by  will,  how  to  be  executed  723 

not  revoked  by  marriage,  when  '. 734 

of  new  trustees,  of  property  conveyed  for  religious  purposes,  must  be 
by  attested  deed  (sub  tits.  "  Gaarity  "  and  "  Leases  ")  764,  1229 

APPOETIONMBNT,  presumption  respecting  157 

APPEENTICESHIP,  presumption  as  to  parish  indentures  of  147 

terminated  by  death  or  permanent  illness.  815 

indenture  of,  to  sea-service  must  be  attested  by  justices  '/58 

to  sea-fishing  service,  what  required   ._. 758 

may  be  proved  without  calling  attesting  witness  (sub  tit. 

"Shipping  Documents")  1228-9 

contents  of  lost  indenture  of,  when  proved  323 

proper  custody  of  expired  indenture  of  324-5 

APPEOVBMENT  of  waste  by  lord,  presumption  respecting  129 

APPEOVEE  (see  Accomplice,  Informer). 

AEBITEATION  (see  Award). 

under  Councils  of  Conciliation  Act,  1867  886-9 

AEBITEATOE  not  bound  to  disclose  grounds  of  award  689 

may  be  asked  questions  to  show  want  of  jurisdiction  639 

admission  before,  receivable  in  subsequent  trial  540 

attendance  of  witnesses  before,  how  enforced  885 

witnesses,  &c.,  attending  before,  privileged  from  arrest  902 

may  examine  witnesses  under  Councils  of  Conciliation  Act,  1867,  on 

oath      886-9 

power  to  order  evidence  to  be  taken  abroad  893 

AECHES,  Court  of  (see  Ecclesiastical  Courts). 

AEMOEIAL  BEARINGS,  admissible  in  cases  of  pedigree  451 

but  are  of  little  value  unless  ancient  451 

should  be  explained  by  officer  of  Heralds  College  451 

AEMY  (see  Article  of  War,  Gourt-Martial,  Soldier). 

AEMY  ACT,  1881  (see  Table  of  Statutes,  44  &  45  Vict.  c.  58). 

affirmation  allowed  in  court-martial  under  940 

rules  of  procedure  under,  judicially  noticed  4 

limitation  of  legal  proceedings  in  respect  of  acts  done  under  80 

limitation  of  time  for  proceedings  by  courts-martial  under  83 

articles  of  war  judicially  noticed  4,  1048 

prisoners  on  courts-martial  under,  may  be  convicted  of  less  offence 

than   that   charged    218 

as  to  enforcing  attendance  of  witnesses  before  courts-martial  886-7 

persons  charged  under,  with  purchasing  from  soldiers  or  possessing 

regimental  stores,  must  prove  innocence  282 

payment  into  Court  under   563 

proceedings  of  courts-martial,  how  proved   K. 1059 

orders  made  under,  by  commanding  officer,  how  proved  1085 

proof  and  admission  of  army  list  and  gazette  under  1113 

attendance   of   witnesses   in   custody   enforced   before   courts-martial, 

when      874 

copy  of  trial  by  courts-martial,  when  demandable  1023 

AEMY  LIST,  proof  and  admissibility  of  1113 
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ABEEST,  witnesses,  parties,  barristers   and  solicitors,    when    protected 

from     899-907 

eundo,   morando,  et  redeundo   899 

rule   interpreted   liberally    900 

subpoena  not  necessary  to  protect  witness  from  900 

instances  of  protection  and  of  non-protection   900-1 

rule  does  not  protect  against  criminal  process  902 

does  it  protect  against  County  Court  warrant  of  commitment?  902 

or  writ  of  commission  of  rebellion?  902 

parties  and  witnesses  protected  if  attending  before  a  lawful  tribunal  ...  902 

instances       902 

witness  protected  while  attending  before  magistrate,  when  903 

common  informer  not  protected,  when  903 

barrister,  how  far  protected   903 

party  discharged  from  illegal  civil  process,  privileged  redeundo  904 

discharge  from  criminal  process  affords  no  protection  904 

to  whom  persons  arrested  should  apply  for  discharge  904-5 

within  what  time  motion  should  be  made 905 

how  far  witness  may  waive  protection  905 

privilege  that  of  the  Court,  not  of  the  person  arrested  905 

arrest  of  witness  no  ground  for  action  906 

party  arresting  witness  maliciously,  liable  to  attachment  906-7 

fact  and  time  of,  whether  provable  by  certificate  of  deceased  sheriff's 

officer  returned  in  course  of  business  482 

place  of,  not  provable  in  this  manner  482 

when  Member  of  Parliament  entitled  to  freedom  from  39 

ARREST  OF  JUDGMENT,  on  application  for,  what  presumption  will  be 

recognised       91 

ARSON,  on  indictment  for,  with  intent  to  defraud  insurance,  policy  best 

evidence  of  insurance   315 

notice  to  produce  policy  must  be  given  338 

when  criminal  intent   presumed   87 

is  a  local  offence,  when  219 

ARTICLES  OF  CLERKSHIP  must  be  enrolled  770 

ARTICLES  OF  MANUFACTURE    (see  Designs). 

ARTICLES  OF  THE  PEACE  may  be  exhibited  by  wife  against  husband    924 

ARTICLES  OF  WAR  judicially  noticed  4,  1048 

offences  against,  must  be  tried  within  what  time  83 

ARTIST  warrants  possession  of  competent  skill  814 

contract  by,  terminated  by  death   815 

non-completion  of,  excused  by  illness  815 

ASSAULT,  party  charged  with  certain  felonies  may  be  convicted  of  217 

and  any  person  charged  with  felony  or  misdemeanour  can  be  convicted 

of  an  attempt  to  commit  it  217 

party  charged  with  robbery,  may  be  convicted  of,  with  intent  to  rob  ...  217 
acquittal  on  charge  of  robbery,  bar  to  indictment  for,  with  intent  to  rob  1163 
acquittal  on  charge  of  rape,  no  bar  to  indictment  for,  with  intent  to  rape  1162 
summary  conviction  for  aggravated,  on  woman  or  child,  bar  to  future 

proceedings      1165 

conviction  for,  to  lift  a  bar  to  future  proceedings,  how  proved  1165 

summary  conviction  for,  no  bar  to  indictment  for  manslaughter  1165 

several,  may  be  included  in  one  indictment  245 

in  indictment  for,  upon  wife,  wife  competent  witness  against  husband    924 

proof  and  admissibility  of  certificate  of  dismissal  of  charge  for  1108 

depositions  taken  on  charge  for,  admissible  on  trial  for  murder  346 

within  what  time  action  for,  must  be  brought  78 

indecent,  cannot  be  justified  by  proof  of  consent  of  girl  under  13  110 
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ASSENT  of  executor  to  legacy,  question  for  jury  60 

ASSETS,  admitted  by  executor  or  administrator,  who  suffers  judgment  by 

default       560 

how  far  admitted  by  exhibiting  inventory  580 

by   probate   stamp    580 

waste  of,  how  proved  when  devastavit  suggested  560 

ASSIGNEE,  admissions  made  by  assignor,  when  evidence  against 635 

inadmissible  if  made  after  assignment  of  interest     538 
judgment  against  assignor,  when  evidence  against  1149 

ASSIGNMENTS  under  8  &  9  Vict.  u.  106,  must  be  by  deed  679 

of  incorporeal  rights,  must  be  by  deed  667-8 

of  debts  and  choses  in  action,  must  be  by  signed  writing  and  notice  ...     681 
what  amount  to  an  absolute  assignment  under  the  Judicature    Act, 

1873      , 681 

under  Policies  of  Marine  Assurance  Act,  1868,  may  be  indorsed    on 

policy      V 682 

■         of  copyright,  must  be  in  writing  681 

of  bail  bonds,  must  be  attested  by  two  witnesses  1229 

by  operation  of  law  in  cases  of  heirs  ,  administrators,  executors  de  son 

tort,   and  wives   693 

in  cases  of  bankrupts,  debtors,  and  convicts  694 

ASSIZES,  Courts  judicially  notice  length  of  21 

what  is  proof  of  date  of  91 

ASSUMPTION  of  character,  what  admissions  implied  from  542 

ASSURANCE  (see  Insurance,  Registration). 

ATHEIST,  competent  witness   (see  Competency)   940-1 

provided  he  himself  claim  to  affirm  941 

ATTACHMENT  (see  Foreign  Attachment). 

witness  disobeying  subpoena  liable  to  (see  Attendance  of  Witness)  ...  867-9 

of  debt,  owing  from  garnishee,  effect  of  1151 

rule  for,  not  absolute  in  first  instance  869 

ATTEMPT,  prisoner  charged  with  any  crime  may  be  convicted  of  217 

acquittal  on  charge  of  any  felony  or  misdemeanour,  bar  to  indictment 

for      1163 

to  commit  felony,  person  convicted  may  be  ordered  to  pay  costs  860 

ATTENDANCE  OF  WITNESSES, 

how  enforced  by  recognizance  849-51 

is  usual  mode  of  enforcing  attendance  in  criminal  cases  849 

not  confined  to  witnesses  for  Crown  851 

witness  may  be  bound  over  by  committing  magistrate  or  coroner  849 

if  he  refuses  to  be  bound  he  may  be  committed  850 

how  in  the  case  of  a  married  woman  or  infant  850-1 

how  enforced  by  subpoena  ad  testificandum  or  duces  tecum  851 

if  production  of  books,  writings,  &c.,  be  required  852 

subpoena  suffices  only  for  one  sitting  or  term  863 

if  writ  altered,  it  must  be  resealed  853 

time  of  service  of  subposna 854 

whether  reasonable,   question  for  judge   855 

when  witness  in  court  cannot  object  that  he  has  not  been  sub- 
poenaed       854 

if  not  properly  served,  witness  may  object  to  be  examined  854 

manner  of  service  of  subpoena  855 

writ  may  include  names  of  three  witnesses  or  more  854 

subpoena  duces  tecum  can  contain  only  three  names  854 

what  writ  of  subpoena  must  state  856 

copy  served  personally,  and  original  writ  shown  855 

effect  of  variance  between  copy  and  original  856 
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how  enforced  by  subpoena  ad  testificandum  or  duces  tecum — continued. 

prisoner  may  compel  attendance  of  witnesses  by  subpoena' 864 

writs  of  subpoena  of  no  force  beyond  jurisdiction  of  court  864 

this    rule    inconvenient    865 

Central  Office  subpoenas  may  issue  to  any  part  of  England  867 

subpoenas  to  witnesses  in  Scotland  or  Ireland  in  criminal  cases  ...  865 

in  civil  cases  tried  in  superior  courts  of  law  865 

similar  powers  should  be  granted  to  other  courts  866 

tender  of  expenses  required  in  civil  cases  856 

allowance  to  witness  (see  Allowance  to  Witnesses). 

special  allowance  to  witnesses  under  certain  circumstances  857 

tender  should  be  made  when  subpoena  served  858 

if  witness  married  woman,  expenses  should  be  tendered  to  her  ...  858 

expenses  of  witness  subpoenaed  by  both  parties  858 

effect  of  witness  waiving  demand  of  expenses  858 

when  witness  can  sue  for  his  costs  and  charges  859 

when  conduct  money  recoverable  back  as  money  had  and  received  860 

expenses  in  Crown  cases   860 

tender  of,  not  required  though  indictment  removed  by  certiorari 

and  tried  at  Nisi  Prius  860 

exception  in  favour  of  witnesses  living  in  Scotland  or 

Ireland      860 

Court  may  grant  prosecutor  and  witness  their  expenses  864 

scale  of  costs  allowed  by  Secretary  of  State  862 

court  may  reward  activity  in  apprehending  some  felons  862 

petty  sessions  may  grant  expenses  of  prosecution  or  defence  in 

certain   cases    864 

expenses  under  Poor  Prisoners  Defence  Act  864 

disobedience  of  subpoena,  renders  witness  liable  :— 

1.  to  attachment,  when   867-9 

although  jury  need  not  be  sworn  867-70 

case  of  contempt  must  be  clear  867 

what  affidavit  must  disclose  : 867 

immateriality  of  testimony,  test  of  wilful  misconduct  868 

duty  of  attending  court  paramount  to  duty  to  master  868 

attachment  only  lies  on  disobeying  subpoena  from  superior  court  869 
disobedience  of  subpoena  granted  by  Clerk  of  Assize  or  Clerk  of 

the  Peace,  punishable  by  fine  or  indictment  869 

compulsory  only  within  single  county  867 

rule  for  attachment,  never  absolute  at  first   869 

2.  to  action  for  damages  870 

what   necessary  to  prove  in  such   action   870 

attendance  of  witness  in  custody,  enforced  by  habeas  corpus,  when  ...  871-4 

granting  of  this  writ,  where  regulated  by  Statute  871 

application  made  to  judge  at  chambers  871 

what    affidavit   should   state    871 

whether  statutes  apply  to  prisoners  for  treason  or  of  war  872 

common-law  power  of  granting  writs  of  habeas  corpus  ad  test  872 

in  cases  of  lunatics  872 

where  witness  is  in  military  or  naval  service  873 

in   other  cases    873 

attendance  of  witness  in  custody  enforced  by  order  of  judge,  when  ...  873 

in  Ireland,  when  874 

enforcing  attendance  of  witnesses  in  particular  courts: —  874-99 

1.  Houses  of  Parliament  : — 

(a)  House  of  Lords   875 

House  of  Lords  Committees   875 

(b)  House  of  Commons   876 

House   of   Commons   Committees   876 

Oaths  may  be  administered  by  House  of  Commons  877 

2.  Judicial  Committee  of  Privy  Council  877 

3.  In  High  Court  :— 

(a)  at    assizes    877 

(b)  in   chambers    878 

(o)  before  an  examiner  879,  889 

(d)  on  examination  under  the  Companies  Act,  1862  879 

4.  Ecclesiastical    Courts    880 
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5.  In  Courts  of  Bankruptcy  881 

by  subpoena,  when   881 

by  summons  and  warrant,  when  881 

doubts  respecting  such  summons  and  warrant  883- 

summoning  debtor  or  wife  882 

6.  Coroners'    Courts    883> 

attendance  of  medical  witnesses,  how  enforced  884 

remuneration  granted  to  medical  witnesses  884 

7.  County   Courts    884 

8.  Arbitrators   and   referees    885 

in  various  Courts  (see  Titles  of  Various  Courts)  886-9 

witnesses  when  exempted  from  arrest  (see  Arrest)  899-907 

ATTENDANT  TEBM,  surrender  of,  when  to  be  presumed  141 

ATTESTATION,    Statutes  rendering   necessary    764 

ATTESTATION  CLAUSE, 

when  due  execution  of  deed  presumed  from  proper  150 

of  will  presumed  from  proper  728 

of  warrants  of  attorney  and  cognovits,  must  contain  what  (see  Warrant 
of   Attorney)    765-T 

ATTESTING  WITNESS,  number  required  in  certain  cases:— 

two  necessary  to  wills  since  1st  January,  1838  (see  Wills)  723 

to  deed  of  lather  appointing  guardian  for  child  764 

to  appointments  of  new  trustees  of  property  for  religious  or  educa- 
tional   purposes    764 

to  assignments  of  bail  bonds   1229 

to  protests  of  bills  of  exchange,  when  764 

to  marriage  registers   764 

to  indentures  of  apprenticeship  to  sea  service  758- 

one  to  bill  of   sale   764 

to  bill  of  sale  of  ship  ., 682 

to  lease  under  Leasing  Powers  for  Eeligious  Worship   (Ireland) 

Act,    1855    764 

to  agreement  between  master  of  ship  and  merchant  seaman  758' 

to  agreement  between  owner  and  driver  or  conductor  of  London 

cab    or    'bus    '. ,.     759 

to  warrants  of  attorney  and  cognovits,  must  be  attorney  named 

by  party  (see  Warrant  of  Attorney)  765-7 

solicitor,  signing  client's  instrument  as,  must  prove  its  execution  633,  687 

to  instruments  mot  requiring  attestation,  need  not  be  called  1228 

to  instruments  requiring  attestation,  must  in  general  be  called  1230 

list  of  such  instruments  1229 

rule  applies  to  lost  or  cancelled  or  burnt  deed  326,  1230 

where  execution  admitted  312,  1230' 

where  party  to  record  called  to  prove  execution  by  himself  1230 

for  whatever  purpose  instrument  produced  ...; 1231 

where  witness  has  become  blind  or  ill  1230 

course  to  be  pursued  where  witness  is  ill  1230' 

exceptions  to  rule  : —  1231 

1.  when  instrument  is  30  years  old  94,  1231 

2.  when  witness  has  attested  instrument  in  pursuance  of  rule  of 
Court,  and  Court  has  acted  on  instrument  1231 

3.  when  opponent  has  instrument,  and  refuses  to  produce  it  after 
notice 1232- 

4.  when  opponent  producing  deed  claims  an  interest  under  it  ...  1232 
the  interest  must  be  an  interest  in  the  cause  1232 

and  one  of  a  permanent  nature  1232 

exception  inapplicable  when  instrument  given  up  before  trial  1233 

5.  wTien  party  has  solemnly  admitted  instrument  for  purposes  of 

the   cause    1233' 

how  if  party  has  recited  the  instrument  in  ■»  deed,    and    has 
acquired  some  benefit  on  faith  of  its  being  genuine  1233' 

6.  when  document  tendered  against  public  officer,  who  was  bound 

to  procure  its  execution,  and  has  acted  on  it  1234 
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exceptions  to  rule — continued. 

7.  when  witness  cannot  be  produced  1234 

e.g.,  dead,  insane,  out  of  jurisdiction,  not    to    be    found, 

absenting  himself  by  collusion  with  opponent  1234 

here    sufficient,    but    perhaps    not    necessary,    to    prove   hand- 
writing  of   witness   1234 

if  paper  lost  and  witness  unknown  326,  1235 

8.  whether  in  cases  of  deeds  executed  by  corporations?  1235 

9.  whether  in  cases  of  deeds  enrolled?  1235 

10.  when  document  requires  attestation  under  Merchant  Shipping 

Act      1235 

where  several,  sufficient  to  call  one  295,  1235 

deposition   of    deceased    attesting    witness    may   supersede   the 

necessity  of  calling  survivor  295 

what  search  for,  sufficient  1236 

what  answers  to  inquiries  for,  evidence   1236 

absence  of  all,  must  be  accounted  for 295,  1237 

after  which,  proof  of  signature  of  one  sufficient  1237 

if  coupled  with  some  evidence  of  identity  of  party  to  suit  with 

person  executing   (see  Identity)   1237 

when  leading  questions  may  be  put  to  1231 

to  will,  may  be  a  marksman,  under  Wills  Act  or  Statute  of  Frauds  ...     731 
declarations   of   deceased,   inadmissible   though   in   disparagement   of 

evidence  afforded  by  his  signature  394 

character   of   deceased,   if   impeached   on   ground   of   fraud,   may   be 

supported  by  general  evidence   : 1013 

may  speak  to  executor  of  instrument  from  recognising  his  signature  ...     964 
must  give  evidence  though  solicitor  632,  637 

ATTOENEY  (see  Solicitor). 

ATTOENEY-GENERAL,  when  entitled  to  reply  293 

sanction  of,  no  longer  necessary  to  obtain  inspection  of  public  records  ...  1015 
of  colony,  though  not  a  barrister,  is  an  expert  to  prove  laws  of  colony  ...    975 

ATTOENEY,  POWEE  OP  (see  Power  of  Attorney). 

ATTOENEY,  WAEEANTS  OP  (see  Warrants  of  Attorney). 

ATTORNMENT,  will  not  operate  as  an  estoppel  108 

AUCTIONEEE,  agent  for  vendor  and  purchaser  763 

contract  made  out  from  memoranda  signed  by,  binds  both  parties  ...     763 

and  will  exclude  parol  evidence    305 

when  not  bound  by  description  of  article  in  unsigned  catalogue  778 

warrants   possession   of   competent   skill    814 

AUGMENTATION  OPPICE,  records  of,  in  custody  of  Master  of  EoUs  ...  1018 

how   proved 1049 

proper  custody  for  old  chartulary  of  dissolved  abbey  454 

AUTHOE,  death  of,  terminates  contract  by  815 

illness  of,  excuses  non-completion  of  815 

AUTHORITY,  burthen  of  proving,  in  particular  cases  282-3 

of  husband  to  wife,  when  presumed 185,  186,  415,  528 

AUTEEPOIS  ACQUIT  or  CONVICT,  party   pleading    entitled    to   copy 

of   record    1022 

when  prisoner  not  protected  by  plea  of  1162 

when  prisoner  protected  by  plea  of  1163-5 

AVEEMENT  (see  Allegations,  Variance). 

AWAED,  when  solicitor's  power  to  submit  to,  cannot  be  disputed  571 

how  proved,  when  submission  by  written  agreement  1073 

when  submission  by  rule  of  Court,  judge's  order,  or  order 
of    Nisi    Prius    1073 
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how  proved,  when  umpire  appointed,  or  time  enlarged  1074 

when  made  by  public  officers  1074 

when  made  under  Inclosure  Acts   1074 

made  under  Inclosure  Acts  may  be  enrolled,  but  enrol- 
ment not  necessary   771 

inter  alia  inadmissible  as  evidence  of  reputation  431 

admissibility  and  effect  of  1194 

not  evidence  of  account  stated  between  parties  to  the  submission 1194 

not  evidence  in  a  prosecution  to  prove  the  facts  adjudicated  1151 

presumption  in  favour  of   92 


BAD  CHABACTEK  (see  Character). 

BAIL-BOND,  assignments  of,  must  be  attested  1229 

must  be  proved  by  calling  attesting  witness  1229 

BAILEE,  how  far  estopped  from  denying  title  of  bailor  572 

difference    in    liability    between    gratuitous    bailee    and    bailee    for 

reward       180 

onus  of  proof  of  negligence  180 

BAILIFF,  entries  against  interest  made  by  deceased,  admissible  462 

how  far  necessary,  in  such  case,  to  prove  that  he  filled  the  office  467 

must  produce  writ  of  execution  and  judgment  to  justify  seizure,  when  505 

statements  and  admissions  by,  when  evidence  against  sheriff  620 

BAKBE,  implied  warranty  by,  that  bread  is  wholesome  810 

how  far  criminally  answerable  for  act  of  servant  118 

BALLOT  ACT,  1872  (see  Table  of  Statutes,  35  &  36  Vict.  c.  33), 

documents  kept  under,  may  be  inspected,  when  1040 

BANK  BOOKS,  inspection  of,  by  fundholders   1031 

how  proved  1087,  1098 

BANK  NOTES. 

how   described   in   indictment    i 220 

alteration  of  number  upon,  will  avoid  instrument  1217 

conclusive  evidence  furnished  by  Gazette  as  to  amount  bankers  entitled 
to  issue  of  1129 

BANK  OP  EIVBE,  acts  of  ownership  on  one  part  of,'  evidence  of  title  to 

another      239 

BANKEES,  communications  made  to,  not  privileged  from  disclosure  622 

general  lien  of,  on  security  of  their  customers,  judicially  noticed  5 

holding  documents  of  customer  need  not  be  subpoanaed,  when  330 

when  bill  presented  through,  time  for  giving  notice  of  dishonour  35-6 

time  allowed  for  presentment  of  cheques  to  86 

within  what  hours  instruments  must  be  presented  at  36 

when  estopped  from  denying  title  of  customers  572 

when  justified  in  cashing  drafts  payable  to  order  77 

bound  to  answer  respecting  frauds  committed  by  them,  when  999 

cannot  be  convicted  of  fraud  having  disclosed  their  offences  on  oath  ...  999 

entries  in  books  of,  how  inspected  and  proved,  and  how  far  admissible  1098 

passbooks  not  conclusive   against   579 

Statute  of  Limitations  with  respect  to  members  of  banking  co-part- 
nerships       80 

rules  of  savings  banks,  how  proved  1090 

BANKEES'  BOOKS  EVIDENCE  ACT,  1879  (see  Table  of  Statutes,  42 
Vict.  c.  11). 
Its  provisions  329,  1098 
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BANKEUPT,  privileged  from  arrest  while  attending  court  903 

assignment  of  property  of,  by  operation  of  law  693 

how  far  protected  from  self-crimination  999,  lOOS 

debtors  and  their  wives  may  be  summoned  by  Official  Receiver  and 

trustee      882 

debtors  and  their  wives  may  be  examined  on  oath  945 

debtor  may  be  called  by  petitioning  creditor  in  support  of  bankruptcy 

petition     945 

their  depositions  when  admissible   BBS 

when  necessary  to  prove  date  of  instrument  signed  by  164 

when  deed  executed  by,  deemed  fraudulent  89 

whether  he  may  sue  wrong-doer  in  trover,  though  undischarged?  131 

denial  of  being  at  home  by,  provable  by  answers  to  inquiries  at  house  397 
declarations  made  by,  on  leaving  home,  evidence  of  intention  to  avoid 

creditors    404 

statements  by,  on  returning  home,  also  admissible  406 

when  inadmissible,  as  being  mere  narratives  of  a  past  occurrence  ...  406 

admission  by,  before  bankruptcy,  evidence  to  charge  estate  538 

or  in  support  of  petitioning  creditor's  debt  522 

admission  by,  after  bankruptcy,  evidence  against  himself  522 

no  evidence  against  trustee  522,  538' 

written  admissions  of,  not  binding  on  trustee  557 

concealing  or  removing  property  worth  10! 219 

absconding  with  property  worth  20! 219 

trustee  of  bankrupt  may  disclaim  lease,  or  other  property  692 

character  of  "  trustee  "  of,  suing  or  sued,  must  be  specially  denied  ...  230 
admission  by  trustee  of,  before  appointment,  whether  evidence  against 

him     519 

prosecuted  under  bankrupt  law,  must  prove  no  intent  to  defraud  284 

release  of  partnership  debt,  by  partner  of,  void  515 

costs   of  prosecuting  fraudulent,  when   allowed   864 

form  of  indictment  in  prosecuting  fraudulent  222 

effect  of  discharge  of  1191 

BANKRUPTCY  ACT,  1914  (see  Table  of  Statutes,  4  &  5  Geo.  5.  c.  59). 

indictment  for   offences  under   222 

BANKRUPTCY  COURTS,  seal  of,  judicially  noticed  9 

jurisdiction  of,  judicially  noticed  21 

general  rules  of,  judicially  noticed  21 

general  orders   and  regulations   of,   made  by   Board  of  Trade,   when 

judicially  noticed    21 

signatures  of  judges  and  registrars  of,  judicially  noticed  16 

signatures  of  Commissioners  and  Registrars  of  old  Court  of,  judicially 

noticed      15 

witness  in,  privileged  from  arrest  (see  Arrest)  902 

how  made  to  attend  (see  Attendance  of  Witnesses)  881 

depositions  of  deceased  witness,  when  admissible  363 

depositions  of  deceased  debtor  or  wife,  when  admissible  363 

may  order  witness  in  Scotland  or  Ireland  to  be  examined  there  377 

may  take  evidence  by  commission  abroad  377 

may  take  evidence  vivd  voce,  or  by  interrogatory,  or  by  affidavit  377 

appointment  of  proxies  in,  must  be  signed  and  attested  759 

voting  letters  must  be  signed  and  attested  759 

amendment  of  proceedings  in  208 

inspection  and  copies  of  records  of,  regulations  concerning  1023 

proof  of  petitions,  orders,  certificates,  deeds,  instruments,   affidavits 

and  documents  made  or  used  in  proceedings  in  1056 

special  proof  of  notices  gazetted  1057 

of  official  receiver's   report   1057 

of   appointment  of  trustee   1057 

of   affidavits  in,  wherever  sworn   1058 

of  depositions  in  863 

of  resolutions  and  proceedings  of  meetings  1058 

admission  and  effect  of  adjudication  in  1190 

of  foreign  adjudication  in  1184 
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admission  and  effect  of  depositions  in   363 

of  approval  of,  to  a  composition  or  a  scheme  of 

settlement    76,  1190 

of  orders  in  1190 

of  order  releasing  trustee  1191 

of   order   discharging   bankrupt    1191 

of  order  and  certificate  of  Board  of  Trade  1191 

adjudication  in,  is  a  judgment  in  rem  1190 

witness  may  refresh  memory  by  his  deposition  in,  when  962 

transfer  by  debtor,  when  presumed  fraudulent  under  law  of  89 

notices ' under  law  of,  having  been  duly  sent,  how  proved  173 

BANKRUPTCY,  COURT  OF,  IN  SCOTLAND,  proceedings  of,  admis- 
sible in  England  and  Ireland  without  proof  15 

their  admissibility  and  effect  1061 

BANKRUPTCY  AND  INSOLVENCY,  Court  of,  in  Ireland,  now  called 

Bankruptcy  Court  9 

seal  of,  judicially  noticed   9 

adjudication  in,  is  a  judgment  in  rem  1139 

but  not  a  dismissal  of  a  petition  1139 

signatures  of  judges,  registrars,  and  chief  clerks  of,  judicially  noticed        16 

attendance  of  witness  before,  how  enforced  874 

attendance  of  bankrupt  and  witness,  when  in  custody,  how  enforced     874 

bankrupts  and  their  wives  are  examined  on  oath  in  945 

proof  of  records,  proceedings  and  depositions  in  363,  1056 

form  and  effect  of  certificate  of  conformity  granted  by  1191 

BANKRUPTCY  (IRELAND)  AMENDMENT  ACT,  1872   (see  Table  of 
Statutes,  35  &  36  Vict.  c.  58,  Ireland), 
rules  made  under,  judicially  noticed  21 

BANKRUPTCY  LAW,  presumption  in  prosecutions  for  offences  against    282 

BANNER,  inscription  on,  provable  by  oral  testimony   314 

BANNS,  when  proof  of  publication  of,  unnecessary  146 

BAPTISM  provable  by  parol,  though  registered   313 

parish  registers  of,  what  is  their  proper  place  of  deposit  ...  454,  1036-40,  1084 

how    inspected    1034 

how  proved  1203 

non-parochial  registers  of,  in  custody  of  Registrar-General  1035 

how    inspected    1035 

how  proved  in  civil  cases  1091 

in  criminal  cases   1091 

Indian  registrars  of,  deposited  in  Charles  Street,  St.  James's  Park  ...  1019 

how   proved    1088 

registers  of,  of  British  subjects  abroad,  kept  in  Consistory  Court  1019 

admissibility  and  effect  of  registers  of  (see  Bastardy)  1084,  1203 

registers  of,  kept  at  May  Fair  and  the  Fleet,  inadmissible  1083 

foreign   and  colonial  registers,   when   admissible   1083 

BARGAIN  AND  SALE  (see  Enrolment)  768,  1115 

BARMOTE  COURTS. 

documents  in  custody  of  steward  of,  how  inspected  1039 

BAROMETER  (see  Scientific  Instruments). 

BARON  AND  FEME  (see  Husband  and  Wife). 

BARRISTER  (see  Revising  Barrister). 

competent  to  testify,  though  he  has  addressed  the  jury  946 

cannot  disclose  secrets  of  client  (see  Privileged  Communications)  618 

perhaps  not  bound  to  testify  as  to  matters  in  which  he  has  been  pro- 
fessionally engaged  638 

T.L.E.  1275  81 
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statement  of,  not  on  oath  will  be  received  by  Court  as  to  a  matter 
which  has  occurred  within  his  knowledge  in  the  conduct  of  the 

case    937 

his  clerk  within  rule  of  privileged  communications  626 

foreign  counsel  within   same  rule   626 

admissions  by,  when  evidence  against  client  531 

how  far  empowered  to  bind  client  by  compromise  S32 

protected   from   arrest,   when    (see   Arrest)   899 

as  witness,  may  refresh  his  memory  by  the  notes  on  his  brief  964 

BASTARD,   declarations   of,   are   generally   not    admissible   in   cases   of 

pedigree       438 

family  conduct,  evidence  of  person  being  legitimate  or,  in  cases  of 
pedigree       446 

BASTARDY  (see  Legitimacy). 

in  case  of  affiliation  mother  must  be  corroborated  659 

may  be  cross-examined  and  contriidicted 

as   to   immoral   conduct    ,..     989 

putative  father  admissible  witness  918 

dismissal  of  one  application  by  petty  sessions  no  bar  to  a  second  1193 

but  order  of  Quarter  Sessions  respecting,  when  final  1193 

how  far  parents  can  give  evidence  to  bastardise  their  issue  649 

admissibility  of  entries  respecting,  in  baptismal  register  1204 

BATTERY  (see  Assault). 

BEGINNING  AND  REPLY   (see  Onus  Probandi,  Reply). 

BEHAVIOUR  (see  Conduct). 

BELGIUM,  instance  of  interrogating  prisoners  in  law  of  606 

BELIEF,  grounds  of   61-74 

tendency  to,  instinctive  61-74 

experienced  truth  of  testimony  63 

coincidences  in  testimony   67 

accordance  of  testimony  with  previous  knowledge,  or  its  probability  ...       68 

danger  of  relying  on  this  ground  of  belief  69 

connection  between  collateral  facts  and  facts  in  issue  70 

reasonableness  of,  how  far  question  for  jury  32 

religious,  what  necessary  in  witness  (see  Competency)  940 

witness  cannot  speak  to,  in  general   966 

when  witness  may  speak  to  967,  1009,  1241 

witness  speaking  to,  may  be  guilty  of  perjury,  but  very  strong  proof 

required     657,  967 

when  expert  may  speak  to  (see  Experts)  968-75 

witness  may  speak  to,  in  affidavit,  when  950 

BELT  OP  TREES,  acts  of  ownership  on  one  part,  evidence  of  title  to 

another      239 

BENEFIT  BUILDING  SOCIETY  (see  Building  Society). 

BENEFIT  OF  A  DOUBT,  given  to  accused  115 

BENTHAM,  JEREMY,  his  opinions  as  to  competency,  how  far  adopted 

by  Legislature   909-19 

BEQUEST  (see  Legacy). 

BEST  EVIDENCE,  always  required  203,  294 

design  and  meaning  of  rule  294 

illustrations  of  rule  294-6 

primary  and  secondary,  what  296 

contents  of  documents  not  provable  by  parol  : —   297 

1.  where    law    requires    writing    299 
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contents  of  documents  not  provable  by  parol — continued. 

2.  where  parties  have  put  contract  in  writing  301 

but  writings  collateral  to  issue  need  not  be  produced  306 

and  parol  evidence  admissible  to  identify  writings  in  trover, 

or  detinue,  &c 308 

or  on  indictment  for  stealing  written  instrument  309 

aliter  on  indictment  for  forgery  309 

3.  where  existing  or  contents  of  material  writing  disputed  309 

exception  to  rule,  in  favour  of  admissions  (see  Admissions)  310 

when  oral  evidence   admissible,  though  writing   exists   312 

e.g.  of  payment,  though  receipt  given  312 

of  inscriptions  on  flags,  and  resolutions  read  at  meetings 314 

original  documents  not  provable  by  copies  (see  Secondary  Evidence)  314 

what  constitutes  the  best  documentary  evidence  of  a  transaction  316 

broker's  books,  bought  and  sold  notes  316-18 

notarial    instruments —  318 

of  the  title  of  executor  or  administrator  318 

duplicate  originals — counterparts  319 

secondary  evidence  inadmissible  till  primary  out  of  party's  power  (see 

Secondary    Evidence)    421 

BEYOND  JUEISDICTION  (see  Jurisdiction). 

BIAS  of  witness,  what  are  tests  of  63 

may  be  shown  by  questions  and  contradictions  987-90 

BIBLE,  entry  in  admissible  in  cases  of  pedigree  447 

if  family  Bible,  without  proof  of  being  made  by  relative  447 

BIGAMi',  on  indictment  for,  strict  proof  of  first  marriage  necessary  ...  167,398 

of  second  marriage  unnecessary. . .     167 
how  first  marriage  proved  where  parties  had  been  married  abroad  ...  166,312 

what  facts  presumed  on  indictment  for  146 

effect  of  prisoner's  admission  as  to  marriage  312 

after  first   marriage   proved,   second   wife   competent,   for   or   against 

prisoner    921 

before  first  marriage  proved,  it  seems,  incompetent  921 

death  of  first  husband  or  wife,  when  presumed  117,191 

that  prisoner  knew  first  wife  alive,  when  to  be  proved  192 

BILL  IN  CHANCERY,  provable  by  certified  copies  1087 

statements  in,  not  evidence  against  plaintiff  580,1071,1192 

not  evidence  in  matters  of  pedigree  448 

practice  as  to  reading,  when  answer  put  in  503 

pleadings  must  generally  be  proved,  to  let  in  decree  1070 

when,  to  let  in  depositions  1070 

BILL  OP  EXCEPTIONS,  cannot  be  tendered  on  criminal  trial  1248 

is  now  abolished  in  civil  causes  1248 

but  right  of  accepting,  remains  practically  in  another  form  1248 

BILL  OP  EXCHANGE,  consideration  for,  presumed  149,278 

if  lost,  presumed  duly  stamped  149 

if  in  hands  of  drawee,  presumed  duly  paid  172 

so  if  promissory  note  in  hands  of  maker  172 

when  presumed  to  be  foreign  77 

amount  of  interest  payable  on  foreign,  question  for  jury  51 

date  of,  prima  facie  evidence  of  day  of  drawing  163 

no  proof  of  time  of  acceptance  164 

usages  affecting,  judicially  noticed  5 

may  be  drawn,  indorsed,  or  accepted  by  each  member  of  firm,  when     178 
how     drawn,     indorsed,     or     accepted     by     Joint-Stock     Eegistered 

Companies   671,678 

if  alteration  appears  on,  no  presumption  raised  as  to  when  made  1214 

effect. of  alteration  of,  after  completion  1215,1217,1223 

when  complete,  within  this  rule  as  to  alteration  1223 

acceptance  of,  must  be  by  writing  on  bill 756 
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acceptance  on  blank  stamp,  may  be  filled  up  to  amount  covered  by 

stamp    1225 

as  between  drawer  and  acceptor,  must  be  filled  up  within  reasonable 

time   1225 

this  doctrine  inapplicable  against  indorsee,  when  ^  1225 

action  on  loss,  formerly  not  maintainable  327 

loss  of  cannot  now  be  set  up  as  defence,  if  identity  given  327 

days  of  grace  allowed  on,  may  be  proved  by  parol  801 

protest  of,   how   proved    318 

of  foreign,  when  inferred  from  conduct  of  drawer  546 

must  be  attested,  when  764,1229 

indorsement  on,  by  payee  of  part  payment,  does  not  bar  Statute  of 

Limitations    472 

declarations  of  prior  holder  of,  when  admissible  536 

as  to  burthen  of  proof  in  actions  on  278 

presentment  of,  within  what  time  and  hours  allowable  36 

notice  of  dishonour  of,  what  time  allowed  for  ^ 34 

by  whom  it  may  be  given  35 

dishonour  of,  and  notice,  proved  by  entry  in  course  of  business  by 

notary's  deceased  clerk   478 

notice  to  produce  of  dishonour,  when  unnecessary  336 

receipt  of  notice  of  dishonour  of,  when  inferred  from  acts  of  drawer  ...  546 
notice  to  produce  bill  necessary,  if  defendant  wants  it,  and  has  not 

pleaded  so  as  to  enforce  its  production  by  plaintiff  337 

must  be  produced  at  trial,  in  order  to  recover  interest  338 

acceptance  of,  what  it  admits  as  against  acceptor  574 

indorsement  by  payee  of  note,  what  it  admits  as  against  him  576 

indorsement  of  bill,  what  it  admits  as  against  indorser  576 

drawing  of  bill,  what  it  admits  as  against  drawer  576 

in  trover  for,  notice  to  produce  unnecessary  337 

so,  in  prosecution  for  stealing  337 

party  signing  in  own  name,  cannot  prove  he  was  mere  surety  or  agent  792 

may  give  such  evidence  to  charge  or  benefit  unnamed  principal  792 

meaning  of  "  duly  honoured  "  may  be  explained  by  usage  797 

collateral  parol  agreement  to  renew,  cannot  be  given  in  evidence  790 

BILLS  OP  EXCHANGE  ACT,  1882  (see  Table  of  Statutes,  46  &  46  Vict, 
c.  61). 

BILL  OF  LADING,  meaning  of  terms  in,  may  be  explained  by  usage  ...  797 

cannot  be  varied  by  usage 80O 

when  conclusive  evidence  of  shipment  of  goods  92 

usages  affecting,  judicially  noticed  6 

BILL  OP  SALE,  ship  must  be  sold  by  681 

of  ship  may  be  proved,  without  calling  attesting  witness  - 1229 

of  personal  chattels  must  be  attested  by  one  or  more  witnesses  764 

must  be  filed  in  Bills  of  Sale  Department  of  Central  Office  768 

inspection  of   1026 

office  copies  of  1053 

when  presumed  fraudulent  within  Statute  of  Elizabeth  151 

registration  of,  must  now  be  renewed  every  five  years  769 

BILLS  OP  SALE  ACT,  1878  (see  Table  of  Statutes,  41  &  42  Vict.  c.  31). 

BILLS  OP  SALE,  IRELAND,  ACT,  1879  (see  Table  of  Statutes,  42  & 
43  Vict.  v;.  50,  Ireland). 

BILLS  OP  SALE  ACT,  1882  (see  Table  of  Statutes,  45  &  46  Vict.  c.  43). 

BIRTH,  provable  by  parol,  though  registered  313 

inspection  of  registers  of,  under  Registration  Acts  1034 

of    non-parochial    registers    of,    in    custody    of    Registrar- 
General    1035 

what  these  registers  consist  of  1035 

register  of,  of  British  subjects  abroad,  deposited  in  Consistory  Court  ...  1019 
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registers  of,  under  Registration  Act,  provable  by  certified  copies  (sub 

tit.  "Births,  dc.  Registers") 1090 

non-parochial  registers  of,  provable  by  certified  copies  in  civil  cases, 

under  certain  regulations  as  to  notice,  &c 1090 

in  criminal  cases  the  originals  must  be  produced  1092 

registers  of,  in  Scotland,  since  1854,  how  proved  1092 

admissibility  and  effect  of  registers  of  1204 

fact   and  time  of,   usually   questions   of  pedigree,   and   provable   by 

hearsay    441 

otherwise,   if   fact   not   required   to   be  proved   for   any   genealogical 

purposes    444 

place  of,  whether  provable  by  hearsay  444 

when  provable  by  register  under  Eegistration  Act  1204 

time  and  place  of,  how  far  provable  by  register  of  baptism  1203 

entries  of,  in  midwife's  books,  when  evidence  464 

child  not  heard  to  cry  at,  in  Scotland,  presumed  dead  110 

BISHOP,  admissions  by,  evidence  against  successor  536 

commission  granted  by,  to  inquire  into  charges  against  parsons  880 

attendance  of  witnesses,  how  enforced  in  these  inquiries  880 

Roman  Catholic,   when  competent  to  speak   to  matrimonial  law  of 

Rome 975 

BISHOP'S  REGISTERS,  inspection  of  1031 

BLANK,  in  will,  cannot  be  filled  up  by  parol  evidence  794 

presumption  as  to  time  of  filling  up  160 

when  may  be  filled  up  after  execution  of  instrument  1225-7 

stamp,  acceptance  on,  may  be  filled  up  to  amount  covered  by  stamp  ...  1225-7 

BLIND,  effect  of  witness  to  handwriting  becoming  350 

man  cannot  attest  a  will  725 

may  acknowledge  his  own  will  725 

attesting  witness  becoming,  must  still  be  called  1230 

BLOCKADE,  presumption  from  violating  113 

when  provable  by  Gazette  1229 

BOARD  OP  AGRICULTURE, 

judicial  notice  taken  of  seal  of  9 

witnesses,  how  made  to  attend  before  (sub  tit.  "  Inclosures  ")  898 

BOARD  OF  HEALTH  (see  Health,  Public  Health  Act). 

BOARD  OP  TRADE,  proclamations,  orders,  and  regulations,  issued  by 

how  proved   1044-7 

documents  of,  relating  to  merchant  shipping,  how  proved   (sub  tit. 

"  Merchant  Shipping  ")     1084 

to    railways    how    proved    (sub    tit.    "  Rail- 
way")      1084 

proof  and  effect  of  certificates  issued  by,  under  Merchant   Shipping 

Act,  1894 1110 

for  modification  of  works  on  railways  (sub  tit.  "  Railway 

Clauses,    dc")    1104 

rules  made  by,  when  judicially  noticed  21 

orders  and  certificates  of,  relating  to  bankruptcy,  how  proved  1191 

BOARDING-HOUSE,  whether  keeper  of  liable  for  loss  of  lodger's  goods    181 

BOAT  under  15  tons  burden,  does  not  require  registry,  when  682 

may  be  transferred,  how  682 

BODLEIAN  LIBRARY,   not   proper   custody   for   old   books   respecting 

abbeys   453 

BONA  FIDES,  how  far  a  question  for  judge  or  for  jury  43 

collateral  facts,  when  admissible  in  proof  of  248 
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BONA  NOTABILIA,  out  of  diocese,  used  to  defeat  probate,  when  1168 

this  law  no  longer  exists  1168 

BOND  (see  Indorsement). 

consideration  for,  presumed  92 

within  what  time  action  on,  must  be  brought  82,  473 

notice  to  produce  notice  to  pay,  when  necessary  in  action  on  337 

indorsement  on,  of  payment  of  interest  or  part  payment  by  deceased 

obligee,  admissible  for  his  representatives   472 

to  support  replication  of  acknowledgment  to  Plea  of  Statute  of 

Limitations    473 

whether  necessary  to  prove  aliundfe  date  of  indorsement  163,  474,  476 

admission  by  one  obligor,  evidence  against  co-obligor  512 

in  trover  for,  notice  to  produce,  unnecessary  337 

60,  in  prosecution  for  stealing  337 

execution   in   wrong   name,    how   far   estops   party    from   relying   on 

misnomer   570 

assignment  of  bail-bond,  attested  by  two  witnesses  1229 

BOOK  OP  DISTEIBUTIONS,  how  far  evidence  1201 

BOOKS,  of  science,  when  may  be  referred  to  973 

when  expert  may  refresh  memory  by  973-4 

shop,  entries  in  by  shopman,  when  evidence  (see  Course  of  Office)  ...  477-81 
entries    in,    by    tradesman    himself,    admissible,    in    Scotland, 
America,  France,  and  in  old  Courts  of  Chancery  of  England, 

and  in  Ireland  484-7 

but  were  not  admissible  at  common  law  484 

semble,  are  now  by  statute  law  484 

and  in  High  Court  by  E.  S.  C.  1883  485 

what  are  admissible  as  official  documents  1087 

inspection,  proof,  and  effect  of  such  (see  Public  Records  and  Docu- 
ments, Copy). 

of  public  prison,  effect  of,  as  evidence  1205 

in  Ireland,  how  proved   (sub  tit.  "  General  Prisons, 

Ireland  ")    1128 

of  account,  entries  in,  when  admissible  552 

of  bankers,  entries  in,  how  inspected  and  proved,  and  how  far  admis- 
sible    1098 

of  Corporations  (see  Corporation  Books). 

of  rates,  of  vestries,  of  banks,  &c.,  admissibility  of  1087,1205 

of  third  persons,  when  and  why  admissible  (see  Hearsay). 

knowledge  of  contents  of,  when  presumed  552 

BOOKSELLER,  when  responsible  for  libel  sold  by  his  shopman  118 

BOROUGH,  burgess  entitled  to  inspect  documents  of  (sub  tit.  "  Municipal 

Corporations  ")   1036-41 

BOROUGH  ENGLISH,  custom  of,  judicially  noticed  6 

BOUGHT  AND   SOLD  NOTES  constitute  the  contract  made  through 

broker    316 

materially  varying,  whether  recourse  can  be  had  to  broker's  book?  ...  317 

what  is  a  material  variance  318 

to  prove  contract ,  party  only  bound  to  produce  note  in  his  possession  . . .  317 

if  no  notes,  contract  may  be  proved  by  signed  entry  in  broker's  book  ...  316 

effect  of  material  alteration  in  1215 

BOUNDARY  of  counties,  parishes,  &c.,  how  far  judicially  noticed  19 

in  Ireland,  how  proved  1128-9,1202 

presumptions  as  to  123 

as  to  ownership  of  soil  of  river  123 

of  land  lying  on  sea-shore  123 

of  waste  land  on  side  of  highway  125 

of  roads  set  out  under  Inclosure  Acts  126 

of  hedges  and  ditches  126 

of  walls,  and  banks,  and  trees  126 
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when  provable  by  reputation  420 

by  verdicts  or  judgments,  inter  alios  1145 

by  showing  boundaries  of  other  places  connected  with  locus  in  quo  239 

by  maps  427 

by  evidence  of  perambulations  425 

by  statements  of  perambulators  at  these  times  425 

not  provable  by  hearsay  as  to  particular  tacts  424 

of  private  estates  not  provable  by  reputation  422 

BOUNTY  (see  Gift,  Voluntary  Settlement). 

BOY  (see  Children,  Infant). 

BEEACH  OP  PE0MI8E  of  marriage,  in  action  for,  plaintiff's  character 

how  far  admissible  270 

parties  to  record  admissible  witnesses  in  action  tor  914 

plaintiff's  testimony  must  be  corroborated  660,914 

BEIBBEY,  in  penal  action  for,  defendant  cannot  deny  that  party  bribed 

had  a  vote  578 

witnesses  giving  evidence  respecting,  when  indemnified  999 

declarations  of  voters  admitting,  evidence  on  trial  of  election  petition  521 

BEIDG-E,  prescriptive  liability  to  repair,  provable  by  hearsay  421,423 

on  indictment  of  township  for  non-repair  of,  declarations  of  ratepayers 
admissible   517 

BEITISH  LAW  ASCEETAINMENT  ACT,  1859  (see  Table  of  Statutes, 
22  &  23  Vict.  c.  63). 

BEOKEE  (see  Bought  and  Sold  Notes), 

may  bind  principal  by  rules  of  Stock  Exchange 175 

considered  to  be  agent  of  both  buyer  and  seller  763 

contract  made  by,  provable  by  bought  and  sold  notes  316 

if  no  notes,  provable  by  signed  entry  in  broker's  book  316 

if  notes  vary,  is  it  provable  by  broker's  book?  317 

what  is  material  variance  in  notes  318 

to  prove  contract,  party  only  bound  to  produce  note  in  his  possession  ...  317 
cannot  be  convicted  of  embezzlement,  if  he  has  disclosed  offence  on 

oath    999 

BEOTHEL,  married  woman  may  be  convicted  of  keeping?  ." i84 

BEOUGHAM,  LOED  (see  Lord  Brougham's  Act). 

BUILDING  SOCIETIES  ACT,  1874  (see  Table  of  Statutes,  37  &  38  Vict. 
c.  42). 

BUILDING     SOCIETIES,     incorporation     and     registration     of,     how 

proved   1101 

rules  of,  how  proved  1096 

reconveyance  of  mortgages,  how  effected  by  trustees  of  693 

certificates  of  registry  of  1101 

may  reconvey  by  receipt  indorsed  on  mortgage  693 

BUEGESS  entitled  to  inspect  documents  of  borough  (sub  tit.  "  Municipal 

Corporations  ")  1036-41 

BUEGLAEY  AND  STEALING, 

prisoner  charged  with,  may  be  convicted  of  housebreaking,  stealing 

to  value  of  51.  in  dwelling-house,  or  larceny  217 

but  proof  of  burglary  with  intent  to  murder,  rape,  or  steal,  fatal 

variance    217 

intent  laid  in  indictment  for  burglary,  how  far  necessary  to  prove  ...     216 
proof  respecting  place  not  so  important  as  formerly  219 
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BUEGLAEY  AND  STEALING— continued.  page 

indictment  for,  and  stealing  no  bar  to  indictment  for,  with  intent  to 

steal    1161. 

indictment  for,  and  stealing  A.'s  goods,  no  bar  to  indictment  for,  and 

stealing  goods  of  B 1161 

acquittal  for  burglary  and  stealing,  bar  to  indictment  for  larceny  1163 

acquittal  for  larceny,  bar  to  indictment  for  burglary  and  stealing  1163 

BUEIAL  provable  by  parol,  though  registered  313 

inspection  of  parish  registers  and  burial-ground  registers  of  (sub  tit. 

"Births,  dtc,  Registers")  1036-41 

of  metropolitan  registers  of  1036-41 

of    non-parochial    registers    of,    in    custody    of    Eegistrar- 

General  1036-41 

what  these  registers  consist  of  1036-41 

proof    of    non-parochial    registers    of,    in    civil    proceedings    (sub    tit. 

"Births,  Sc,  Registers")  ...  1090 

in  criminal  cases  1091 

parish   and  other   registers   of,   how   proved    (sub    tit.    "  Births,    dc, 

Registers")   1087 

what  proper  custody  of  454 

Indian  books  of,  deposited  in  Charles  Street,  St.  James's  Park  1019 

provable  by  examined  or  certified   copies    (sub   tit. 

"Births,  cic,  Registers")  1088 

admissibility  and  efEect  of  registers  of  1204 

registers    of,    of    British    subjects    abroad,    deposited    in    Consistory 
Court    1019 

BUEIALS  ACT,  1864  (see  Table  of  Statutes,  27  &  28  Vict.  c.  97), 

register  books  kept  under,  when  evidence  1204 

how  proved  1090 

BUENING  (see  Arson), 

of  will,  what  sufficient  to  revoke,  under  Wills  Act  737 

BUETHEN,  no  presumption  of  liability  for,  through  long  acquiescence  in     138 

BUETHEN  OF  PEOOF  (see  Onus  Probandi). 

BUSINESS  (see  Course  of  Office  or  Business), 

declarations  in  course  of  477-87 

presumptions  from  ordinary  course  of  172-9 

BUTCHEE,  implied  warranty  by,  that  meat  is  wholesome  810 

BY-LAW,  admissible  without  proof,  if  authenticated  as  pointed  out  by 

8  &  9  Vict.  c.  113  11 

proof  of  particular  by-laws  : —  1122-4 

of  companies  under  Companies  Clauses  Consolidation  Act,  1845  1122 

of  railway  companies   1123 

in  force  in  coal  and  other  mines  (sub  tit.  "  Mines  ")  1124 

made  by  London  County  Council  (sub  tit.  "  Metropolis  Local  Manage- 
ment ")    1124 

by  Municipal  Corporation  of  Dublin  1124 

under  Public  Health  (Ireland)  Act,  1878  1126 

under  Public  Health  Act,  1875  1125 

under  Municipal  Corporations  Act,  1882  1125 

under  Explosives  Act,  1875  1125 

by  Metropolitan  Water  Companies  (sub  tit.  "  Metropolis  Water, 

dc")    1126 

by  trustees  of  harbours,  &c.,  for  regulating  landing  of  emigrants 

(sub  tit.  "  Merchant  Shipping  Act")  1126 

by  municipal  corporations  in  England  1125 

as  to  pleading  such  by-laws  1125 

may  be  presumed  from  usage,  when  134 

ot  corporation  may  explain  its  charter  828 

"  BY  STATUTE,"  not  guilty,  effect  of  232 
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CAB  (see  Coach  and  Licence). 

CABMAN,  presumed  negligent,  if  luggage  lost  or  damaged  180 

CALBNDAE  MONTH,  meaning  of  18 

when  implied   18 

CALENDAES  of  grants  of  probate  and  administration,  where  deposited  ...  1020 

how  inspected  1020 

CALLS,  how  far  infant  shareholders  liable  to  actions  for  Ill 

persons  holding  themselves  out  as  shareholders  are  liable  for  568 

CAMPBELL,  LORD  (see  Lord  Campbell's  Acts). 

CANCELLATION  of  will  (see  Alteration  and  Will)  161,  734-40 

of  lease  does  not  work  a  surrender  by  operation  of  law  689 

CANTERBUEY,  seal  of  Prerogative  Court  of,  judiciall}'  noticed  9 

CAPACITY  (see  Infant). 

CAPTAIN  (see  Ship). 

CAPTION,  settlement  examinations  need  not  have  separate,  to  each  609 

so,    depositions    and    examinations    taken    by    justices    on    criminal 
charges     356,  609 

CAEE,  what  is  reasonable,  question  for  jury,  when  41 

CARELESSNESS  (see  Negligence). 

CARNAL  KNOWLEDGE   (see  also  Rape), 

girl  under  thirteen  cannot  consent  to  110 

CAEEIAGE  (see  Coach). 

CARRIER,  when  presumed  guilty  of  negligence  179 

under  special  contract,  whether  bound  to  prove  facts  peculiarly  within 

his   knowledge    284 

may  dispute  title  of  employer  573 

of  goods,  how  far  an   insurer  805 

of  passengers,  not   an  insurer   805 

delivery   to,    amounts    to    acceptance    by   vendee   within    Statute    of 

Frauds,    when    722 

in    action    against,   for    non-delivery    of    writings,    notice    to    produce 

unnecessary     387 

in  action  against,  for  loss  of  goods,  negligence  need  not  be  proved  ...  213 

contract  under  Railway  and  Canal  TrafSo  Act,  when  valid  756 

CASE  laid  before  counsel,  how  far  privileged  618,  626 

CATALOGUE,  when  auctioneer  not  bound  by  description  in  unsigned  ...     778 

CATHOLIC  PEIEST,  confessions  made  to,    not  privileged  594,  622-3 

alitor  in  Civil  Law,  and  in  Scotland 594,  623 

CAUSE   OF  ACTION,  how  far   admitted  by  paying  money  into   Court 

(see  Payment  into  Court)   563 

CAUSE,  PROBABLE,  question  for  judge   31 

CAUTION  to  prisoner  against  self-crimination,  must  be  given  at  common 

law,  whefi   602 

when,  if  inducement  has  been  held  out  598,  602 

how  to  be  given   602 
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to  prisoner  under  examination  by  justices,  when  606-9 

absurd  legislation  on  this  subject  606-8 

compliance  with  statute  on  this  subject,  how  proved  609 

requisite,  in  admitting  under  notice  600 

in  offering  to  compromise  540 

in   receiving   verbal   admissions    581 

verbal  confessions   582 

CAVEAT  against  marriage,  proof  and  effect  of  Registrar's  declaration  of 

vexatious  entry  of  (sub  tit.   "  The  Marriage  Acts  ")   1103 

CAVEAT  BMPTOB,   application  of  maxim   809 

CELBBEATION  of  marriage,  when  presumed  regular  145-6 

CENTEAL  OFFICE  OF  SUPREME  COURT,  seals  of,  and  of  its  several 

departments,   judicially   noticed    9 

subpoenas  from,  may  issue  to  any  part  of  England  866 

general  practice  to  procure  issue  of  851 

fee  payable  on  issue  of  861 

bills  of  sale  of  personal  chattels  to  be  filed  in  bills  of  sale  department  of    768 

signed  depositions  taken  before  examiners  to  be  filed  in  367,  1071 

enumeration  of  departments  in  1024,  1052 

right  to  inspect  records  in  1024 

index  to  Crown  debtors  in  1026 

what  documents  must  be  filed  in  enrolment  department  of  767-71 

documents  deposited  in,  may  be  proved  by  copy  1062 

without  order  of  judge  or  master,  no  afiidavit  or  record  to  be  removed 
from       1051 

CERTIFICATES,  when  admissible  without  proof  of  seal,  signature,  or 

official  character  of  party  signing  them  1090-7 

alphabetical  list  of  matters  which  may  be  proved  by  1101 

of  chargeability  of  paupers  (sub  tit.  "  The  Poor  Law  Acts  ")  ...  1104 
of  previous  conviction  of  witness,  as  evidence  to  discredit  him  ...     986 
of  previous  conviction  or  acquittal  under  Lord  Brougham's  Act  1102-7 
of  previous  conviction  for  indictable  offence    on    second    indict- 
ment         1102-7 

of  previous  summary  conviction 1102-7 

proof  of  identity  of  person  must  be  given,  in  addition  to  proof  of 

conviction  or  acquittal  by  1102-7 

under  Army  Act,   1881   1101 

under  Corrupt  and  Illegal  Practices  Act,  1883  1102 

of  dismissal  of  charge,  in  complaints  of  assault  1108 

in  petty  sessions  on  several  indictable  offences  1108 

of  indemnity  against  certain  charges,  granted  to  witness  ....  999,  1103 

under  the  Elementary  Education  Acts,  1870  and  1873  1102 

of  marriages  solemnized  in  foreign  countries  1102,  1109 

of  registration  of  places  of  religious  worship  1103,  1109 

of  Board  of  Trade  under  Merchant  Shipping  Act,  1894  (sub  tit. 

"  Ships  ") 1110 

of  registry  of  British  ships  1110 

of  competence  or  service  of  masters  or  mates  of  British 

ships      1110 

of  verification  of  standard  weights  and  measures  1106 

under  Patents,  Designs  and  Trade  Marks  Act,  1883  1104 

under   Trade   Marks   Act,   1905 1105 

of  costs  of  private  bills  granted  by  Clerk  of  Parliament  or  Speaker 

(sub  tit.  "  Parliamentary  Costs  ")  1103 

of  papers  being  published  by  order  of  Parliament  1103 

of  validity  of  letters  patent  having  come  in  question  1104 

of  incorporation  of  Charity  Trustees  1101 

of  incorporation  of  Joint  Stock  Companies  1110 

of  proprietorship  of  shares  in  companies  1110-11 

of  reduction  of  capital  of  a  company  1111 

of  registration  of  charge  created  by  a  company  1111 

of  registration  of  business  names  1101,  1106 
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of  registration  of  limited  partnerships  1106 

of  capital  being  paid  up  under  Consolidation  Acts  of  1847  1111-2 

of   completion   of   works   under   the   Ecclesiastical   Dilapidations 

Act,   1871    1102 

of   completion    of   works   under   other   Acts    (sub    tits.    "  Lands 

Clauses  "  and  "  Markets,  <ic..  Clauses  Acts  ")  1103 

to   modify   construction    of   railway   works    (sub    tit.    "  Railway 

Clauses,  dc.  Act")  1104 

granted  by  Board  of  Trade — 

under  Eailway  Companies  Powers  Act,  1864  1104 

under  Eailway  Construction  Facilities  Act,  1864  1105 

of  appointment  of  trustee  in  Bankruptcy  1057 

of  other  matters  in  Bankruptcy  1057 

of  conformity,  granted  by  Irish  Court  of  Bankruptcy,  form  and 

effect   of    1191 

of  registration  of  Friendly   Society 1102 

of  amendment  of  rules  of  Friendly  Society  1102 

of  registration  under  Trade  Union  Act,  1871  1105 

of  registration  under  Building  Societies  Act,  1874  1101 

of  registration  of  medical  men   1112 

of  midwives  1104 

of  veterinary  surgeons  1112 

of  pharmaceutical  chemists  and  druggists  1112 

of   dentists    1112 

of  master  sweeps  (sub  tit.  "  Chimney  Sweepers  ")  1101 

of  qualification  of  solicitors  to  practise  1113 

of  analysts  under  Sale  of  Food  and  Drugs  Acts  ...  1105 
of  medical  practitioners  under  Workmen's  Com- 
pensation Act   1106 

of  acknowledgment  of  deeds  by  married  women  1052 

of  age,  granted  by  surgeons  under  Factories  Acts  1102 

of  cattle  being  diseased,  made  by  inspector  (sub  tit.  "  Diseases  of 

Animals  ")       1102 

of  analysis  to  detect  adulteration   (sub  tit.   "  Sale  of  Food  and 

Drugs  ")      1105 

of    Eegistrar-General    that    caveat    against    marriage    has    been 

entered  vexatiously  (sub  tit.  "  The  Marriage  Acts  ") 1103 

of  registry  or  re-entry  of  judgments,   &c.,  in  Ireland   (sub   tit. 

"Registration  of  Assurances,   dc,  in  Ireland")   1105 

under  Transfer  of  Land  Act,  1862  (sub  tit.  "  Title  ")  1106 

under  Land  Transfer  Act,  1875  1106 

under  Declaration  of  Title  Act,  1862  (sub  tit.  "  Title  ")  1106 

of  searches  in  register  of  deeds,  &c.,  in  Yorkshire  or  Middlesex ...  1118 

of  memorials  of  judgments,  &c. ,  registered  there  1117 

of  enrolment  indorsed  on  registered  instrument   (see  Enrolment)  1116 
of  expenses  granted  to  prosecutor  and  witness  by  magistrates  ...     864 

granted  by  notary,   whether   recognized   10 

foreign,  of  conviction,  how  proved  under  Extradition  Act  1062 

effect  where  statute  makes  it  ' '  sufficient  evidence  "   1115 

at  common  law,  of  matters  of  fact  inadmissible  1211 

though  given  by  persons  in  official  situation  1211 

of  sovereign,  under  sign  manual,  inadmissible  1211 

made  evidence  by  statement  of  certain  facts,  no  evidence  of  other 

statement     1211 

of  judge,  when  necessary  to  entitle  party  to  costs  44 

to  deprive  party  of  costs  44 

how  proved  1076 

CEETIFIED  COPY  (see  Copy), 

alphabetical  list  of  documents  which  may  be  proved  by  1090  et  seq. 

CESTUI  QUE  TEUST  (see  Trustee). 

CESTUI  QUE  VIE,  death  of,  when  presumed  189,  191 

lessee  may  show  lessor's  title  expired  by  death  of  107 

CEYLON,  presumption  as  to  marriage  in,  from  habit  and  repute  '. 167 
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CHAPP-CUTTING  MACHINES,  in  prosecution  for  accidents  by,  negli- 
gence  of   owner  presumed,   when   283 

CHAIEMAN  of  meeting  of  creditors  to  keep  minutes  1058 

proof  and  admission  of  such  minutes   1058 

CHAMBERLAIN,  LOED,  records  of  office  of,  now  in  Record  Office  1018 

CHANCERY  DIVISION, 
rule  of, 

as  to  what  amount  of  evidence  necessary  661 

as  to  reading  whole  of  answer  505 

as  to  precluding  parties  from  setting  up  secret  equities,  when  ...     565 

as  to  enforcing  representation  made  in  treaty  for  marriage  566 

as  to  admitting  parol  evidence  and  declarations  of  intention  to 

rebut  an  equity  (see  Rebutting  an  Equity)  843-6 

as  to  presuming  undue  influence  with  respect  to  deeds  of  gift  ...  152-4 

as  to  presuming  fraud  where  reversion  dealt  with   154 

this   rule   now   abolished   by   statute    154 

as  to  incumbrances,  when  paid  off  by  tenant  for  life  155 

as  to  interpreting  charitable  grants   156 

as  to  joint  tenancy  156 

as  to  presuming  mistake  with  respect  to  the  number  of  legatees    841 
as  to  requiring  proof  of  deeds  by  attesting  witness  on  petition,  &c.  1230 

as  to  calling  all  attesting  witnesses  to  wills  1235 

orders  of,  and  proceedings  in,  provable  by  office  copies  1052 

old  Common  Law  Seal  of,  judicially  noticed  9 

seal  of  old  Enrolment  Office  in,  judicially  noticed  9 

records  in  old  common  law  side  of,  provable  by  office  copies  (sub  tit. 

"Returns    to    Writs")    1053 

documents  in,  when  taken  or  sworn  abroad,  how  proved  15,  1062 

proof  and  effect  of  documents  enrolled  in  Enrolment  Office  of  1115 

what  preliminaries  must  be  proved  in  giving  evidence  of  decrees  in  ...  1069 

of   depositions  in    1071 

if    ancient    1075 

admissibility  and  effect  of  decrees  in  (see  Public  Records  and  Documents), 

how  far  evidence  in  nature  of  reputation  429-31 

must  for  tnis  purpose  be  final  431 

of  old  answers  in,  as  evidence  against  defendant  503 

in  criminal  proceedings   612 

as   evidence   in   matters  of  pedigree    .• 448 

of  old  bills  in,  as  evidence  of  admissions  580,  1071,  1192 

as  evidence  in  matters  of  pedigree  448 

of  answers  to  interrogatories  for  or  against  co-defendants  519 

of   demurrers   in    1192 

of  pleas  in   1192 

CHANCERY  (IRELAND)  ACT,  1867   (see  Table  of  Statutes,  80    &    31 
Vict.  0.  44). 

CHANCERY  PROCEDURE  AMENDMENT  ACT  (see  Table  of  Statutes, 
15  &  16  Vict.  c.  86). 

CHANNEL  ISLANDS  (see  Jersey  and  Guernsey). 

CHANNELS     OP     INPORMATION,     by     informers     to     Government, 

privileged   641-2 

CHAPEL,  when  presumed  registered  to  celebrate  marriages  146 

when  presumed  duly  consecrated  146 

CHAPTER-HOUSE, 

registers  of,  admissible' as  public  books  (sub  tit.  "  Ecclesiastical  Docu- 
ments ") 1084 

where  documents,  formerly  kept  in  Westminster,  now  deposited  1017 

original  Acts  of  Parliament  deposited  in  tower  adjoining  Westminster  1017 
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CHAEACTER  of  party,  when  admissible  evidence  255-71 

definition  of  term  255 

witness  can  only  give  evidence  of  general  repute  255 

but  may  give  negative  evidence  255 

practice  of  calling  witnesses  to,  when  established  261 

1.  in  criminal  cases  : — 

evidence  of  good,  to  raise  presumption  of  innocence  265 

of  bad,  -to  raise  counter-presumption  256 

admissibility  for  these  purposes  confined  to  criminal  cases  ...  261 

not  admissible  in  Revenue  Informations  261 

nor  in  civil  actions,  unless  general  conduct  put  in  issue  262 

2.  in  civil  actions,  evidence  of  bad,  when  admissible  to  lessen 

damages  269-70 

of  husband  or  wife  in  petitions  for  damages  on  ground  of 

adultery   270. 

of  daughter  in  seduction  269 

of  plaintiff  in  breach  of  promise  of  marriage  269 

evidence  of  plaintiff's  good,  madmissible  to  inflame  damages  270 

unless  counter-proof  offered  270- 

3.  evidence  of  bad,  admissible  to  impeach  veracity  of  witness...  271, 1009 

extent  of  this  rule   1009 

of  prosecutrix  in  indictment  for  rape  271 

of   party's   own   witness,   cannot   be   impeached   by   general 

evidence    977 

prisoner  calling  witnesses  to,  entitles  prosecutor  to  reply  292 

not  usual  to  cross-examine  witnesses  to  980' 

how  far  witness  must  answer  questions  degrading  to  his  ...  1004-5 

character  of  impeaching  witness  may  be  impeached  in  turn  ...  1011 

how  far  this  plan  of  recrimination  can  be  carried  1011 

to  support  witness  attacked,  evidence  admissible  of  his  good  ...  lOlS' 

official  character  of  party,  when  admitted  by  his  acting  in  ...  542 

of  another,  when  admitted  by  recognizing  it  543' 

of  any  one,  when  presumed  from  acting  165 

CHAEGBABILITY  of  pauper,  proof  and   admissibility  of  certificate  of 

(sub  tit.  "The  Poor  Law  Acts")  1101 

notice  of,  how  signed  and  served  760 

CHARGE  D'AFFAIRES  (see  Ambassador). 

CHARITABLE  TRUSTS  ACTS  of  1853  and  1865  (see  Table  of  Statutes, 
16  &  17  Vict.  c.  137,  and  18  &  19  Vict.  c.  124). 

CHARITy  grants  explained  by  evidence  of  acts  of  founder  826> 

presumptions  respecting  ' 166 

conveyance  to  charitable  uses  under  Mortmain  Act: 

must  be  by  deed  attested  by  two  witnesses  764 

must  be  proved  by  attesting  witness  (sub  tit.  "  Charity  ")  764 

deed  must  also  be  enrolled  767 

date  and  fact  of  enrolment,  how  proved 1117 

what  deeds  exempted  from  this  rule  as  to  enrolment  768 

accounts  of  trustees  of,  how  inspected  1041 

CHARITY  COMMISSIONERS,  seal  of,  judicially  noticed  11 

and  inspectors,  may  enforce  attendance  of  witnesses,  how  897 

Board  of,  may  enrol  documents  relating  to  charities  771 

minutes  and  orders  of  Board,  how  proved  1097 

some  papers  of,  in  custody  of  Master  of  the  Rolls  1018 

others  deposited  in  Petty  Bag  Office  1063 

certificates  of   incorporation  to  trustees  of  certain  charities   may  be 

granted  by 1101 

CHARTER-PARTY,  party  signing  in  own  name  cannot  prove  he  was 

mere  surety  or  agent  792 

but  may  give  such  evidence  to  charge  or  benefit  unnamed  principal  ...  792 

terms  used  in,  may  be  explained  by  usage  797-8 
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CHAETBES,  how  proved  1043 

when  to  be  explained  by  evidence  of  naage  828 

when  presumed  from  long  enjoyment  136 

date  inserted  in,  cannot  be  gainsaid  91 

CHAETS  OF  PEDIGEEE,  when  admissible  449,450-1 

CHAETULAEIES  in  custody  of  Master  of  Eolls  1018 

how  inspected  1016  et  seq. 

how  proved  1049 

CHASTITY,  evidence  to  impeach  character  for,  on  indictment  for  rape  ...     271 

CHATTELS,  interest  in,  how  transferable  669 

bills  of  sale  of,  must  be  filed  in  Central  Office,  when  768 

inspection  of,  when  ordered  390 

real  of  wife,  vested  in  husband  by  marriage,  when  693 

what  warranty  implied  in  sale  of  808-12 

CHEMISTS  AND  DEUGGISTS,  register  of,  how  proved  1112 

CHEQUE,  presentment  of,  within  what  time  and  houre  allowable  36 

payable  to  order,  when  banker  may  cash  77 

may  now  be  post-dated  574 

CHIEF   CLEEK   in   Chancery   Division,   witness   how   made   to   attend 

before  878 

may  administer  oaths,  when  941 

CHILD-BEAEING,  women  past  age  of,  when  presumed  Ill 

CHILD-MUEDEE,   mother  indicted  for,  may  be  convicted  of  conceal- 
ment of  birth   217 

what  facts  raised  presumption  of,  under  old  statute  120 

CHILDKEN,  tendency  to  believe,  natural  to  62 

competency  of  (see  Competency)  936 

credibility  of   65 

conclusive  presumptions  respecting  (see  Infant)  110 

disputable  presumptions  respectmg  (see  Infant)  182 

at  what  age  oath  may  be  taken  by  936 

dying  declaration  of,  inadmissible,  if  too  young  to  have  been  witness  490 

depositions  of,  under  Prevention  of  Cruelty  to  Children  Act,  1904  359 

evidence  not  on  oath  may  be  given  by, 

under  the  Children's  Act,  1908  944 

depositions  of,  not  on  oath  in  some  cases  admissible  360 

evidence  by,  not  on  oath  must  be  corroborated  660 

when  leading  questions  may  be  put  to  959 

CHIMNEY  SWEEPEE  must  prove  age  of  climbing-boy,  when  283 

must  be  registered   1101 

entry  in  register,  how  proved 1101 

CHINESE,  how  sworn  942 

CHIEOGEAPH,  records  of  office,  are  in  custody  of  Master  of  Eolls  1018 

how  inspected   1016 

how  proved   1049 

CHOSES  IN  ACTION  assignable  by  signed  writing  681 

CHEISTIAN  NAME  (see  Name). 

CHBONICLES,  when  admissible  1211 

CHUECHWAEDEN ,  presumption  of  appointment  of,  from  acting  165 

custom  of  electing,  provable  by  hearsay  422 
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CIPHEE  (see  Cypher). 


CIECUMCI8I0N,  entry  of,  in  book  of  rabbi,  no  proof  of  age   (sub  tit. 

"Jewish  Registers  ")  480,1083 

CIECUMSTANTIAL  EVIDENCE,  nature  of  69-74 

weight  of,  compared  with  direct  evidence  72 

"circumstances  cannot  lie,"  false  maxim   72 

ers  peculiar  to  73-4 


CITIES,  how  far  judicially  noticed  19 

CIVIL  BILL  COUETS  IN  lEELAND,  powers  of  amendment  granted  to  209 

service  of  process,  how  proved  in,  if  officer  absent  480 

decree  of,  how  proved  1059,1067 

prisoners  may  be  brought  before,  as  witnesses,  when  873 

judgments,  decrees  and  orders  of  Supreme  Court,  how  provable  in  1054 

CIVIL  SUIT,  witness  must  answer  questions  though  it  subject  him  to  ...  1006 

must  produce  documents,  though  their  production  may  subject  him  to  1006 

this  rule  does  not  include  title  deeds  1006 

evidence  of  general  character  inadmissible  in  261 

exception  where  general  conduct  put  in  issue  262 

where  object  to  affect  damages  269 

CLAIMS  to  future  titles,  &c.,  kept  alive  by  actions  to  perpetuate  testimony  879 

CLEEGY  DISCIPLINE  ACT,  1892  (see  Table  of  Statutes,  56  &  56  Vict, 
c.  32), 

witness,  how  made  to  attend  under  880 

in  prosecution  under,  old  ecclesiastical  rules  of  evidence  prevail  661 

defendant  is  a  competent  witness  917 

but  is  subject  to  cross-examination  917 

within  what  time  offences  against,  must  be  tried  83 

CLEEG-YMAN  (see  Parson). 

CLEEICAL  DISABILITIES  ACT,  1870   (see  Table  of  Statute.-,  33   & 
34  Vict.  c.  91), 

enrolment  of  deed  of  relinquishment  under  768 

proof  of  such  enrolment  1119 

CLEEK,  no  presumption  as  to  time  of  hiring  171 

not  subject  to  rule  as  to  month's  warning  39 

of  barrister  or  solicitor,  within  rule  of  privileged  communications  626 

other  clerks  not  622 

CLEEK  OP  THE  CEOWN  IN  CHANCEEY,  his  ofacial  department  of 

Central  Office  (sub  tit.  "Ballot  Act")  1040 

inspection  of  documents  deposited  with,  under  Ballot  Act  1040 

proof  of  such  documents   (sub  tit.   "  Parliamentary  Elections  ")   1093 

CLEEK  OP  THE  PEACE,  maps  and  documents  deposited  with, 

how  inspected  (sub  tit.  "  Parliamentary  Documents  De-posit  Act  ")  ...  1039 

how  proved  (sub  tit.  "  Railways  ")  ; 1097 

certain  convictions  to  be  certified  by  1060 

minute  book  of,  when  admissible  1067 

copy  of  order  of  justices  for  making  highway  districts,  certified  by  ...  1067 

CLEEK  OF  EECOEDS  AND  WEITS  now  abolished  1087 

was  bound  to  furnish  certified  copies  of  bills,  answers  and  depositions 

in  his  custody  1087 

CLIENT  (see  Privileged  Communications  and  Solicitor), 

how  far  bound  by  admissions  of  counsel  531 

by  compromise  made  at  trial  531 

by  admissions  of  solicitor  529 

presumption  against  deed  of  gift  by,  to  solicitor  153 
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CLOCK  (see  Scientific  Instrument). 

CLOSE,  parol  evidence  to  explain  meaning  of,  when  admissible  772 

CLOVER,  is  contract  for  sale  of,  within  sect.  4  of  Statute  of  Frauds?  ...  717 

CLUB,  members  of,  presuined  to  know  the  rules  of  552 

committee  of,  restrained  by  Court  when  acting  contrary  to  justice  1181 

liability  of  members  of  committee  of  '. 568 

COACH,   owner   of,   overloading,   whether   estopped   from    denying   that 

accident  occurred  from  that  cause  (see  Collision)  578 

owner  of,  presumed  negligent,  if  luggage  lost  or  damaged  180 

agreement  between   owner   and  driver  or  conductor  of   metropolitan 

stage,  must  be  in  writing  759 

and   must   be   signed   by    driver   or   conductor    in   presence   of   a 

witness    .y 759 

proof  of  licences  to  owners,  drivers,  &c.,  of  (sub  tit.  "  Public  Con- 
veyances ")  1098 

admissibility   and   effect   of   licence   to   owner   of    (sub   tit.    "  London 

Hackney  Carriages  Act")  1208 

COAL  MINES  and  collieries,  rules  established  in,  how  proved  (sub  tit. 

"  Mines  ")    1124 

CO-CONSPIEATOE  (see  Conspirators). 

CO-CONTRACTOB  (see  Joint  Contractors). 

CO-DEFENDANT,  competency  of,  in  Criminal  Courts  916 

in  action  of  tort,  admission  by,  not  evidence  against  other  defendants  517 

same  rule  in  criminal  proceedings  517 

apparent  exception  where  inhabitants  prosecuted  517 

statements  of  defence  of,  not  evidence  for  or  against  other  defendant  519 

unless  both  have  a  joint  interest  519 

answer    to    interrogatories    of,    not    evidence    for    or    against    other 

defendant      519 

when  wife  was  formerly  incompetent  witness  for  husband,  in  criminal 

trial     920- 

CODE  NAPOLEON  (see  France). 

CODICIL,  effect  of,  in  confirming  will  732 

in  revoking  will  734 

in   reviving   will   740 

how  signed 723 

when  presumed  to  have  been  revoked  by  cancellation  of  will  161 

COERCION  of  married  women,  presumption  as  to  183 

CO-EXECUTOR  (see  Executor). 

COFFEE-HOUSE,  keeper  of,  presumably  included  in  term  "  innkeeper  "  180 

COFFIN -PLATE,  inscription  on,  admissible  in  matters  of  pedigree  449 

provable  by  copy  328,450 

COGNOVIT,  how  attested  (see  Warrant  of  Attorney)  765-7 

right  to  inspect  1026 

in    personal    action    requires    registration    within    seven    days    after 

execution  in  Central  Office,  Bills  of  Sale  Department  768 

means  of  proof  of  registration  in  such  office  of  768 

COHABITATION  (see  Mistress),  presumption  of  marriage,  from  166 

presumption  of  legitimacy,  from  112 

presumption  of  impotence  from  ineffectual,  for  three  years  186 

when  it  precludes  the  parties  from  denying  their  marriage  566 

was  a  kept  mistress  a  competent  witness  for  protector  in  Criminal 

Court  at  Common  Law?  921 
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COIN,  presumption  of  guilt  from  possession  of  quantity  of  counterfeit  ...  145 

of  coining  tools,  &c 282 

indictment  for  uttering  base,  other  utterings,  &c.,  evidence  of  guilty 

knowledge  on   .' 252 

when  witnesses  to  be  paid  their  expenses  on  860 

doctrine  of  coercion,  when  wife  charged  with  uttering  base  184 

how  proved  to  be  base  387 

judicial  notice  taken  of  positive  and  relative  value  o£  current  18 

COINCIDENCES  in  testimony,  effect  of  67 

COLLATERAL  facts,  connection  between,   and  fact  in  dispute,  test  of 

truth      70 

evidence  of,  generally  inadmissible,  and  why  235 

illustrations  of  rule  236-7 

exception,  where  subject  directly  connected  with  matter  in  issue  237 

custom  of  one  manor  inadmissible  to  prove  custom  of  another  237 

except  after  proof  of  sufficient  connection  237 

acts  of  ownership  on  one  part  of  continuous  property  admissible  239 

judge  must  decide  upon  the  sufficiency  of  connection  240 

usually  excluded  in  criminal  cases  241 

unless  crimes  so  connected  as  to  form  one  transaction  242 

doctrine  of  election  (see  Election)  244-6 

one  witness  can  prove,  in  treason  653 

admissible  to  establish  identity  of  prisoner  246 

to  corroborate  witness   247 

to  illustrate  opinions  of  scientific  witnesses  246 

to  prove  knowledge,  intent,  good  faith,  or  malice  of  party  248 

judgments   as  to,  not  conclusive   1166 

issue,  as  to  secretion  of  witness  by  prisoner,  to  let  in  his  deposition  in 

Ireland       363 

parol  agreement  not  excluded  by  writing  787 

writings  need   not   be   produced,   when    306 

COLLECTOR,  entries  against  interest  made  by  deceased,  admissible  ....  462 

how  far  necessary  in  such  cases  to  prove  appointment  of  467 

admission  of  being,  from  acting  as  such  543 

COLLEGE,  sentences  of  deprivation  or  expulsion  by,  judgments  in  rem 

(sub  tit.   "Deprivation,   cfc")   1139 

admissibility  of,  on  trial  of  indictment  1143 

inspection  of  books  of  College  of  Physicians  1031 

COLLIERIES,  rules  established  in,  how  proved  (sub  tit.  "  Mines  ")  1124 

COLLISION  of  vessels,  presumptions  in  cases  of  196 

regulations  for  preventing,  how  proved  (sub  tit. 

"  Ships  ")       1094 

COLLUSION  (see  Fraud). 

COLONIAL  STOCK  ACT,  1877  (see  Table  of  Statutes,  40  &  41  Vict.  c.  59), 

what  certificates  may  be  granted  under   1102 

how  proved      1102 

registers  kept  under,   admissibility  of   1207 

right  of  inspecting  documents  under  1032 

what   documents   under,   must  be   attested    (sub   tit.    "  Powers  of 

Attorney  ")    1229 

COLONY,  judgments  of, 

how   proved    15 

effect  of  (see  Public  Records  and  Documents)  1176-89 

laws  of, 

not   judicially   noticed    4 

how  proved     13,  973-5 

proclamations,  treaties,  and  acts  of  state  of,  how  proved  13,  1047 

seals  of,  or  of  colonial  courts,  when  judicially  noticed  14 

T.L.E.  1291  82 
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registers  of,  when  admissible   1083 

depositions  concerning  offences  committed  in  367 

suits   in,   aided  by    examinations    taken    in    England,    Ireland,    or 

Scotland      891 

rules  of  evidence  of,  cannot  affect  proceedings  in  our  courts  58 

courts  in,  how  far  governed  by  English  and  Irish  rules  of  evidence  ...  1060 

presumed  to  act  within  their  jurisdiction  90 

attendance  of  witnesses  before  judges  of,  acting  as  Commissioners  ...     889 

COMITY,  spirit  of,  presumed  to  exist  among  nations  199 

COMMENCEMENT  OF  ACTION   (see  Limitations). 

COMMEECIAL  CAUSES,  regulation  as  to  evidence  on  trial  of  295 

COMMISSION  (see  Depositions,  Evidence  on  Commission,  Examiner), 

to  examine  witnesses,  under  1  Will.  4,  c.  22,  or  3  &  4  Vict.  c.  105 365 

civil  procedure  under  1  Will.  4,  c.  22,  superseded  by  E.  S.  C.  1883  ...  367 

to  examine  witnesses  under  B.  S.  C.  1883  366 

how   obtained    367 

causes  for  which  granted  366 

production  of  documents  upon  a,  by  person  not  party  367 

effect  of  receipt  of  secondary  evidence  without  objection  382 

whether  Commissioners  must  be  sworn,  doubtful  373 

will  not  be  granted  for  purposes  of  an  arbitration  367-71 

Commissioners   authorised  to  examine  witnesses   resident   in  foreign 

countries    373 

Commissioners   must  substantially  follow  their  instructions   374 

Commissioners  may  transmit  home  either  original  documents  or  copies, 

or  extracts,  when  374 

to  examine  witness,  when  granted  by  Probate  and  Divorce  Division  ...  376 

by  corresponding  courts  in  Ireland  376 

by  Courts  of  Bankruptcy   377 

by  County   Courts    893 

by,  the  Lord  Mayor's  Court  893 

practice  as  to  taking  evidence  abroad  in    divorce    and    matrimonial 

causes    377 

from  Crown,  how  proved  1043 

to  inquire  into  charges  against  parsons   880 

into  corrupt  practices  at  general  elections  899 

COMMISSIONEES   (see  Commission), 

of  charity  (see  Charity  Commissioners) . 

of  customs  (see  Custom  House). 

of  endowed  schools  (see  Endowed  Schools). 

of  excise  (see  Excise,  Inland  Revenue). 

of  inclosure  (see  Inclosure  Commissioners). 

of  inland  revenue  (see  Inland  Revenue). 

of  lunacy  (see  Lunacy). 

of  his  Majesty's  Treasury  (see  Treasury). 

of  patents  for  inventions  (see  Patents). 

of  public  baths,  inspection  of   accounts    of    (sub    tit.    "  Baths    and 

Washhouses  ")    1036-41 

proof  of  books  of  orders  and  proceedings  of  (sub  tit. 

"Public    Baths")    1085 

of  public  works  in  England  or  Ireland  (see  Public  Works). 

of  railways  (see  Railway  Commissioners). 

of  sewers  (see  Sewers  Commissioners). 

of  stamps  and  taxes  (see  Inland  Revenue). 

of  lands  for  England  (see  Land  Commissioners  for  England). 

of  tithes  (see  Tithe  Commissioners). 

of  prisons  (see  Prison  .4.ct,  1877) 

of  woods  and  forests  (see  Woods  and  Forests). 

COMMITMENT,  jurisdiction  nmst  appear  on  face  of  148 
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COMMITTEE  (see  House  of  Lords,  House  of  Commons,  Joint  Stock  Com- 
panies, Judicial  Committee,  Lunatic). 

COMMON,  rights  of,  when,  barred  by  Prescription  Act  82 

how  taken  out  of  Act  82,  755 

presumption  as  to  rights  of  lord  over  129 

encroachments    on    129 

right  of,  when  provable  by  reputation  420 

when   not   422 

must  be  created  or  assigned  by  deed  667 

COMMON  LAW  (see  Courts  of  Law). 

COMMON  LAW  PKOCEDUEE  ACT,  1852  (see  Table  of  Statutes,  16  & 
16  Vict.  u.  76). 

COMMON  LAW  PROCEDURE  ACT  (IRELAND),  1853  (see  Table  of 
Statutes,  16  &  17  Vict.  c.  113). 

COMMON  LAW  PROCEDURE  ACT,  1854  (see  Table  of  Statutes,  17  & 
18  Vict.  c.  125). 

COMMON  LAW  PROCEDURE  ACT,  1860  (see  Table  of  Statutes,  23  & 
24  Vict.  c.  126). 

COMMON  LODGING-  HOUSES  (see  also  Lodging  Houses),  registers  of, 

how   proved    1098 

by-laws  of,  made  in  Ireland,  how  proved  1125 

made  in  England,  how  proved  (sub  tit.  "  Public  Health 
Act  ")       1125 

COMMONS,  HOUSE  OP  (see  House  of  Commons,  Parliament). 

COMMUNICATIONS  (see  Privileged  Communications). 

COMPANIES  (see  Joint  Stock  Companies). 

COMPANIES   (CONSOLIDATION)  ACT,  1908   (see  Table  of    Statutes, 
8  Ed.  7,  c.  69). 

COMPANIES   CLAUSES  CONSOLIDATION   ACTS    (see   Consolidation 
Acts). 

COMPARISON  of  handwriting   (see  Handwriting)   1242-5 

of  property  found  on  prisoner  with  sample  produced  by  prosecutor  ...     387 

COMPENSATION  (see  Amends), 

to  families  of  persons  killed  by  accident,  must  be  sued  for    within 

twelve   months    78 

for  injuries  under  Employers'  Liability  Act,  also  within  twelve  months      78 

COMPETENCY  (see  also  Oaths  Act,  1888), 

of  evidence  or  of  witness,  question  for  judge  2,  25 

reasons  of  common  law  for  considering  certain  witnesses  not  to  be 

possessed    of    908 

old  rule   of,   discussed   and  condemned   908 

in  1833  earliest  Act  enlarging  909-10 

Lord  Denman's  Act,  6  &  7  Vict.  u.  85  910 

abolished  incompetencv  from  crime  or  interest   910 

County    Courts   Act,    1846" 911 

rendered  parties   and  wives   admissible  witnesses   911 

Lord  Brougham's  Evidence  Act,  1851  912 

rendered  parties  competent  and  compellable  witnesses  in  civil  cases  912 

beneficial  results  of  this  Act  912 

defective  in  not  rendering  married  persons  where  both  not  a  party 

competent     913 
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Lord  Brougham's  Evidence  Act,  1851 — continued. 

this  defect  in  Evidence  Act,  1851,  cured  by  Evidence  Amendment 

Act,    1853    913 

provisions  of  that  Act  913 

Criminal  Evidence  Act,  1898  927-33 

rendered  accused  competent  witness  for  the  defence  in  criminal 

cases      606,   611 

action  for  breach  of  promise  of  marriage  excepted  from  Acts  of  18S1 

and  1853  ".  913,  914 

this  exception  now  repealed  914 

but  plaintiff  in  such  action  must  be  corroborated  914 

parties  to  suits  instituted  in  consequence  of  adultery  were  also  excepted 

from  Act  of  1851  913 

80  also  were  their  husbands  and  wives  913 

these  persons  were  rendered  only  partially  competent  by  Divorce 

Act   914 

now   admissible   under   Mr.   Denman's  Act    914 

but  not  bound  to  answer  questions  respecting  adultery  914 

what  classes  of  persons  are  now  incompetent  to  testify  934-36 

defendants  in  Criminal  Courts  and  charged  with  offences  before 
justices  and  their  husbands  or  wives  formerly  incompetent  to 

testify   908,   915 

this  disability  now  removed  by  Criminal  Evidence  Act,  1898  ...  908,  927 

provisions    of   this   Act    927-33 

defendant  not  entitled  under  Act  to  give  evidence  before  grand 

jury  927 

but  after  plea  of  guilty  may  give  evidence  in  mitigation  of 

sentence    928 

should  be  informed  of  his  right  to  give  evidence  928 

but  trial  not  invalid  if  this  omitted  928 

giving  evidence  may  be  guilty  of  perjury  928 

omission  of  defendant  to  give  evidence  not  to  be  commented  on 

by  prosecutor  928 

but  may  be  by  Court  928 

time  for  defendant  to  give  his  evidence   933 

evidence  given  by  prisoner  before  magistrates  may  be  put  in  at 

trial    „ 933 

defendant  may  give  evidence  on  extradition  proceedings  928 

defendant  giving  evidence  not  to  be  cross-examined  as  to  previous 
convictions  or  as  to  character  except  under  certain  circum- 
stances    241,  256,  928 

Act  applies  to  all  criminal  proceedings  933 

does  not  apply  to  Ireland  934 

prior  to  Act  defendants  competent,  however, 

in  penal  proceedings  in  Ecclesiastical  Courts  917 

in   qui   tam   actions   917 

in    affiliation   cases    918 

in  proceedings  under  Acts  relating  to  revenue   918 

under  Criminal  Law  Amendment  Act,  1885  926 

under  Law  of  Libel  Amendment  Act,  1888  926 

under  Evidence  Act,  1877,  in  indictments  or  proceedings  for 

trying  or  enforcing  a  civil  right  926 

in  indictments  or  proceedings  for  non-repair  of  highway,  &c.     926 

under  various  other  recent  Acts  926 

nominal  parties  to  a  record  often  admissible  witnesses  918 

e.g.,  inhabitant  of  parish  indicted  for  non-repair  of  high- 
way         918 

extent  and  application  of  old  rule  that  husbands  and  wives  of 
defendants     in     criminal     proceedings     were     incompetent      to 

testify '. 918-25 

husband  or  wife  may  now  testify  in  all  cases  if  called  upon  the 

application  of  person  charged   927 

in  what  cases  husbands  and  wives  may  testify  for  the  prosecution 

without  consent  of  person  charged   927 

husband  or  wife  might  at  Common  Law  testify  against  one  another 
on  charge  of  inflicting  personal  injuries  on  the  other  924 
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what  classes  of  persons  are  now  incompetent  to  testify — continued. 
and  wife  against  husband  on  charge  of  fraudulent  abduction  of 

heiress       924 

or  for  being  accessory  to  rape  924 

or  for   any  offence  against   the  liberty,  person,   or  property 

of  prosecutor  924-5 

wife  could  not  testify  even  as  to  facts  happening  before  marriage  919 

as  to  fact  of  marriage  919 

when  wife  inadmissible  for  or  against  co-defendant  of  husband  ...  919 

admissible  when  husband  previously  removed  from  record  920 

rule  confined  to  lawful  marriages  921 

on   trial  for  bigamy,   first    wife    cannot    prove    marriage    with 

defendant       921 

a,fter  first  marriage  proved  second  wife  competent  for  or  against 

prisoner       921 

can  supposed  wife  or  husband  prove  invalidity  of  marriage?  921 

can  party  who  has  stated  witness  to  be  his  wife  deny  that  fact?  ...  921 

is  wife  competent  against  husband  by  his  consent?  922 

wife  competent  though  her  evidence  may  tend  to  subject  husband 

to  criminal   charge    922 

is  wife  compellable  to  testify  in  such  a  case?  923 

husband  and  wife  in  civil  suit  may  contradict  and  discredit  each 

other      923 

wife  of  prosecutor  may  be  called  to  contradict  him  923 

may    give    evidence    for    the    Crown    or     the 

prisoner      920 

wife  may  exhibit  articles  of  the  peace  against  husband  924 

is  wife  admissible  against  husband  in  treason?  925 

dying   declarations   of  husband   or  wife   admissible   where   other 

charged   with   homicide    490 

husbands  and  wives  in  no  case  compellable  to  disclose  any  com- 
munication made  between  them  during  marriage   617,  928 

witnesses  omitted  from  or  misdescribed  in  list,  in  treason  inad- 
missible        934 

what  list  must  contain   934 

at  what  time  it  must  be  served  on  defendant  934 

when  objection  to  service  of  list  must  be  taken  934 

persons  devoid  of  sufficient  understanding  inadmissible  935 

e.g.,  idiots,  lunatics,  drunkards,  little  children  935 

incapacity  only  co-extensive  with  defect  935 

e.g.,  lunatic  competent  in  lucid  interval   935 

drunkard  competent  when  sober  935 

postponement  of  trial  when  defect  appears  to  be  temporary  935 

deaf  and  dumb  witnesses  formerly  presumed  incompetent  935 

now,  if  proved  to  have  capacity,  competent  936 

how    examined    936 

children,  when  admissible  witnesses  936 

no  precise  rule  respecting  age,  intelligence,   and  knowledge 

requisite       936 

at  eight  or  nine  years  old,  in  practice  admitted  936 

judge  must  decide  on  degree  of  intelligence  and  knowledge  ...26,  936 

occasional  want  of  discretion  in  dealing  with  these  cases  936 

,   Little  Jo,  in  "Bleak  House"  936 

law  places  no  reliance  on  unsworn  testimony  937 

two  securities   provided  for   truth    937 

1.  moral  sanction  of  an  oath  937 

2.  risk  of  prosecution  for  perjury   937 

testimony  must  be  given  under  one  at  least  of  these  securities  ...  937 

but  certain  aborigines  in  British  colonies  need  not  be  sworn  937 

judges  and  jurors  cannot  give  testimony  until  sworn  937 

nor   peers    938 

nor  the   Sovereign    939 

question  whether  Sovereign  admissible  witness  at  all  ...  939 
wisdom  of  rejecting  unsworn  witness,  excepting  under  special  circum- 
stances      940 

what   those   circumstances   are  : —    940 

1.  witness  must  object  to  oath,  or  be  objected  to  940 
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what  those  circumstances  are — continued. 

2.  judge  must  be  satisfied  that  an  oath  would  have  no  binding  effect  940 

witness  must  then  make  a  solemn  affirmation   940 

after  which  liable  to  an  indictment  for  perjury  940 

all  courts  able  to  administer  oaths  ..■•■ 941 

witnesses  may  be  sworn  in  form  they  deem  binding   942 

how  to  ascertain  such  form  943 

examples   of  different  forms  943 

if  sworn  in  form  not  binding,  still  liable  to  penalties  of  perjury...  943 

adverse  party  cannot  have  new  trial  for  this  cause  943 

is  party  entitled  to  new  trial  if  unsworn  witness  has  testified     943 

if  omission  known  at  time  of  trial,  he  is  not  943 

if  not  known,   he  is   943 

solemn  affirmation,  when  allowed  in  place  of  oath  944 

to  persons  who  are,  or  have  been,  Quakers,  Moravians,  or  Separa- 
tists        944 

to  any  other  person,  if  objection  sincere  940 

forms  of  affirmation  940,  942,  943,  944 

evidence  not  on  oath  allowed  under  : — 

The   Childrens   Act,   1908   944 

our  Saviour  submitted  to  be  sworn  944 

debtors  and  their  wives  may  be  examined  upon  oath  945 

counsel  engaged  in  cause  once  thought  incompetent  945 

now    held    competent    945 

so  are  solicitors  engaged  in  cause  945 

so  are  parties  though  conducting  their  own  cases  945 

private  prosecutor  has  no  right  to  act  as  advocate  and  witness  946 

time  for  objecting  to  competency  of  witness  on  foregoing  grounds  ...  946 

mode   of    objecting    946 

either  by  examining  witness  on  voire  dire  946 

or  perhaps  by  proving  his  incompetency  by  evidence  aliunde  947 

witness  found  competent  on  voire  dire  may  afterwards  be  rejected  ...  947 

on  voire  dire,  witness  may  speak  as  to  contents  of  instrument  947 

of  testator,   question  for  jury   51 

COMPILATION  from  registers,  &c.,  when  admissible  in  pedigree  cases  450 

COMPLAINT  made  recenti  facto,  in  cases  of  outrage,  admissible  40O 

particulars  of,  when  admissible   40O 

made  by  a  child,  recenti  facto,  inadmissible,  when  393 

by  parish  officers,  necessary  to  justify  order  of  removal  1170 

COMPOSITION  DEEDS,  when  completed  so  as  to  make  subsequent  altera- 
tion  fatal    1223 

COMPOUND  INTENTS,  need  not  be  proved  as  laid  216 

COMPEOMISE,  offers  of,  made  without  prejudice,'  inadmissible  530,  539 

caution   respecting   overtures   of    540 

authority  of  counsel  to  bind  client  by  531 

COMPULSION,  admissions  made  under  illegal,  not  receivable  541 

under  legal,  receivable  541 

whether  evidence  of  account  stated  541 

COMPULSORY,  used  to  enforce  attendance  of  witness  in  Ecclesiastical 

Courts,    &c 880 

CONCEALMENT, 

of  birth  of  child,  mother  indicted  for  murder  may  be  convicted  of  217 

old  presumption  of  guilt  from  120 

on  trial  for,  cost  of  witness  may  be  allowed  860 

of  witness  by  adversary,  lets  in  his  former  depositions  348-52 

of  attesting  witness  by  adversary,  lets  in  proof  of  his  signature  1234 

of  witness  by  prisoner,  lets  in  his  deposition  in  Irehind,  when  363 

of  evidence,  raises  presumption  against  party  119,  387,  544 

CONCESSION    (see   Compromise). 
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CONCLUSIVE  EVIDENCE, 

1.  matters  judicially  noticed  (see  Judicial  Notice)  3-23 

2.  certain  conclusive  presumptions  of  law  (see  Presumptions)  75-113 

3.  estoppels  by  deed   (see  Estoppel)   97-104 

4.  estoppels  of  record  (see  Public  Records  and  Documents)  1130-1198 

5.  estoppels  in  pais   (see  Estoppel)   105-108 

6.  admissions  in  judicio  529,  559,  1151 

7.  admissions  by  pleading  (see  Admissions)  559  et  seq. 

8.  admissions  acted  upon   (see  Admissions)  564-76 

9.  judicial  confessions   585 

CONCUERENCE   in   testimony,   effect   of   67 

CONDEMNATION,    judgments    of,    by    Eevenue    side,    King's    Bench 
Division,  or  Commissioners  of  Inland  Revenue,  Excise,  or  Customs, 

when    conclusive    1138 

of  goods  by  justices  under  customs  laws,  how  proved  1060 

CONDITIONAL  written  promise  to  pay,  will  not  oust  Statute  of  Limita- 
tions, when   742-3 

becomes   absolute,  if  condition  fulfilled   742 

statute  runs  from  date,  not  of  promise  but  of  fulfilment  743 

CONDONATION,  question  for  jury   51 

CONDUCT,  when  evidence  as  admission  (see  Admission)  544-6 

when  it  raises  presumption  of  guilt  112,  119-121 

of  family,  when  admissible  in  cases  of  pedigree  446 

of  family  towards  a  relative,  inadmissible  to  prove  or  disprove  insanity  394-5 

even  in  Probate  Court  now  396 

of  persons  in  other  positions,  when  admissible  as  hearsay  394 

of  strangers  toward  a  man  and  woman,  when  evidence  of  marriage  ...     398 

of  witness,  as  connected  with  the  cause,  when  relevant  985-9 

when  answers  of  witness  respecting  his,  open  to  contradiction  985-9 

CONDUCT-MONEY   (see  Attendance  of  Witnesses). 

CONFECTIONERY  not  necessaries  for  an  infant  52 

CONFEDERATE   (see  Conspirators). 

CONFESSION,   distinction   between  confession   of   guilt    and    admission 

(see   Adin ission)    496 

verbal  confessions  of  guilt  to  be  received  with  great  caution  582 

instances    of   false    583 

deliberate  and  voluntary,  entitled  to  great  weight,  why  584 

judicial,    what    are    585 

conclusive      585 

extra-judicial,    what    are    585 

when  only  corroborative  evidence  in  treason  586,  653 

whether  sufficient  to  justify  conviction  without  proof  of  corpus  delicti  586 

effect  of,  in  petition  for  dissolution  of  marriage  526-587 

whole  must  be  taken  together  587 

how,  if  it  implicates  other  persons  by  name  588 

must   be   voluntary    588 

whether  voluntary,  question  for  judge  25,  588 

examples  of  voluntary  confessions  589 

promise  or  threat  by  person  in  authority  590 

promise  or  threat  of  spiritual  advantage  or  punishment  588 

instances  of  persons  in   authority   590 

inducement  sanctioned  by  such  person  590 

held  out  by  private  person,  and  confession  made  to  him...  591 

by  private  person,  and  confession  made  to  another  party  593 

made  after  inducement  held  out  593 

influence  of  inducement  done  away  , 593 

nature  of   inducement  : —   594 

must  refer  to  the  charge   594 
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nature  of  inducement — continued. 

induced  by  special  exhortation   594 

by  promise  of  collateral  benefit  595 

by  threat  of  collateral  annoyance   695 

made  after  caution  under  11  &  12  Vict.  c.  42,  s.  18,  although  previous 

inducement 594 

modes   of   obtaining  : —    595 

by  promise  of  secrecy  595 

by   intoxicating   prisoner    595 

by   deception   595 

by   questions    595 

by  ungrounded  hope  of  being  admitted  King's  evidence  596 

by  overhearing  prisoner   596 

by  hearing  prisoner  talking  in  sleep  595 

not  necessary  to  warn  prisoner  596 

how  far  proper  to  caution  hira  602 

interrogations  by  police  constable   596 

made  under  illegal  restraint,  whether  admissible  603 

what  amounts  to  promise  or  threat  595,  603 

exhortations  to  speak  truth   603 

inducement  need  not  be  made  directly  to  prisoner  604 

manner  in  which  it  may  be  made  606  et  seq. 

under   examination   before   magistrate    605 

old   practice   of   torture    605 

when  abolished  in  England  and   Scotland   605 

Continental  mode  of  interrogating  prisoner       606 

statutes  respecting  examination  of  prisoner  by  magistrate  ...  606  et  seq. 

proper  course   in   taking  examinations   606 

proof  of  examination   607-10 

examination  returned,   how   far   conclusive    609 

contents  of  examination  returned  cannot  be  proved  by  parol  300 

if  informally  taken,  parol  evidence  admissible  when   301 

evidence  to  contradict,  or  vary  examination,  excluded  610 

evidence  adding  to  examination,  how  far  admissible  for  prosecutor  610 

how  far  for  prisoner  610 

examination  purporting  to  be  taken  on    oath,    inadmissible   at 

common   law    611 

prisoner  may  now  give  evidence  on  oath  611 

evidence  so  given  before  magistrates  may  be  proved  at  trial  611 

sworn  confessions  by  witnesses,  when  admissible  at  common  law  612 
testimony    of   witnesses,    when     inadmissible     against     them     by 

statute     612,  999 

examinations  taken  by  coroners   614 

fact  discovered  in  consequence  of,  admissible   614 

effect  of  producing  property  at  time  of  614 

of    accomplices,    inadmissible    615 

of   co-conspirators    615 

of    agents    ■ 615 

conduct  and  acquiescence  may  raise  implied  548  et  seq. 

CONFIDENTIAL  COMMUNICATIONS  (see  Privileged  Communications). 

CONFINEMENT  of  female  witness,  recent  or  expected,  whether  ground 

for  admitting  depositions     352 

CONFIEMATION  of  accomplice,  when  and  how  far  necessary  661-4 

of    informers    ^6* 

of  woman  in  case  of  bastardy  659 

of  plaintiff  in  breach  of  promise  of  marriage  660,  914 

of  witness  in  indictment  for  perjury  655-8 

of  pauper  in  settlement  cases,  when  660 

collateral  facts,  when  admissible  to  afford  witness  246-7 

by  principal  of  unauthorised  act  of  agent,  effect  of  676,  762 

of  invalid  lease  under  power,  by  accepting  rent  and  signing  memo- 
randum       547,  680 

CONFLICTING  presumptions,  effect  of  117 

judgments  in  rem,  effect  of   1142 
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CONFEONTING   WITNESSES,   practice   of    1014 

CONJUGAL  EIGHTS  (see  Restitution). 

CONSENT,  when  implied  from  silence   (see  Admissions)   548-56 

when  presumed  from  long  acquiescence  142-6 

onus  of  proving  in  particular  cases  282 

of  young  girl,  when  no  defence  to  prosecution  for  rape  or  assault  110 

in  case  of  husband's,  can  wife  be  witness  against  him  in  Criminal 
Court?    922 

CONSEQUENCES,  natural,  when  presumed  85 

CONSEEVATOES   OP   THAMES,   by-laws   of,    how    proved     (sub    tit. 

"  Thames    Conservancy  ")    1124 

CONSIDEEATION,  what  suiScient,  to  support  a  written  promise  699 

want  of  failure  of,  in  written  instrument,  may  be  proved  by  parol  ...  780 

must  appear  in  signed  writing  under  sects.  4  and  17  of  Statute  of  Erauds  698 

either  in  express  terms,  or  by  reasonable  intendment  ...  699 

need  not  appear  on  face  of  guarantee  706 

for  bills  of  exchange,  presumed  prima  facie  149,  278 

for  deed,  conclusively  presumed  in  absence  of  fraud  92,  780 

when  parol  evidence  admissible  to  show  the  real  780 

when  necessary  to  prove  valuable   152 

CONSISTENCY  of  testimony  of  different  witnesses,  effect  of  67 

of  testimony,  with  probability,  effect  of  68-9 

with   circumstances      70 

CONSISTOEY  COURT  (see  Ecclesiastical  Court). 

how  attendance  of  witnesses  compelled  in  880 

registers  of  births,  baptisms,  marriages,  and  burials  of  British  subjects 
abroad,   deposited  in  registry  of   1019 

CONSOLIDATION  ACTS  of  1847,  inspection  of  documents  under  1036-41 

proof  of  by-laws  under  1090,  1122 

of  certificates  under   (see  Certificates)   1111 

C0N8PIEACY,  when  indictment  for,  charges  several  overt  acts,  suf&cient 

to  prove  one   21g 

CONSPIEATOES,  acts  and  declarations  of  each  in  furtherance  of  common 

design,  evidence   against   others   408 

but  fact  of  conspiracy  must  be  proved  by  independent  evidence  407 

how  far  necessary  that  this  fact  should  be  first  established  407 

immaterial  at  what  time  accused  entered  into  the  conspiracy  408 

or  whether  acts  or  declarations  done  or  made  in  presence  of  accused 

or  not   408 

narratives  or  confessions  by,  of  past  events,  no  evidence  against  the 

others 409 

letters  or  papers  found  after  apprehension  of  accused  409-10 

unpublished  writings  upon  abstract  questions,  how  far  admissible  ...  410 

CONSTABLE,  credibility  of  testimony  of   66 

presumption  of  appointment  of,  from  acting  165 

confessions  made  under  inducements  by,  inadmissible  589 

duty  of,  with  respect  to  inducing  prisoners  to  confess  602-3 

CONSTITUTION,  political,  judicially  noticed   20 

CONSTEAINT,  admissions  made  under,  when  admissible  (see  Admissions)     541 

CONSTRUCTION  of  documents  belongs  to  court,  when  49 

to  jury,  when  50 

distinction  between  legal  presumptions  and  rules  of  846 

rules  of,  what  are  best   772,  774 

cannot  be  varied  by  evidence  846 
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CONSTEUCTIVE  ACCEPTANCE,  what  sufficient  to  satisfy  Statute  of 

Frauds     719-22 

CONSULS,  invested  with  what  notarial  powers  15 

documents  taken  or  sworn  before,  abroad,  how  proved  15 

CONTEMPOEANEOUS  acts,  declarations  and  writings,  when  adnaissible 

as  part  of  res  gestee  (see  Res  gestce,  Hearsay  Conspirators)  401-15, 

787-8 

entries  in  course  of  office  or  business  must  be,  with  act  481 

entries  against  interest  need  not  be  462,  481 

CONTEMPT  in  disobeying  a  subpoena,  how  punished  867-70 

in  arresting  or  calumniating  a  witness,  or  preventing  his  attendance    906 

by   remaining  in  court,   after  order  to  withdraw   956 

by  refusing  to  give  evidence   957 

CONTENTS  of  will,  testator's  knowledge  of,  when  presumed  157 

of  books  and  documents,  knowledge  of,  when  presumed  ; 552 

CONTEXT  should  be  considered  in  interpreting  writings  502-8,  772 

CONTINENTAL  LAW  allows  interrogation  of  prisoners  605 

CONTINUANCE  of  human  affairs,  presumption  as  to  : 188 

of  partnership,  agency,  tenancy,  &c 188 

of   opinions    189 

of  life  (see  Life)   189 

CONTEA   SPOLIATOEEM,  presumptions   112-113,   119 

CONTEACT,  when  must  be  by  deed  (see  Deed)  667  et  seq. 

when,  by  writing  attested  (see  Attesting   Witness), 

when,   by   writing   signed   under    Statute   of   Frauds    (see   Statute   of 

Frauds)     ^. 688  et  seq. 

under  Lord  Tenterden's  Act  (see  Lord  Tenterden's  Act)  741-6 

under  other  Acts   (see   Writings). 
made  out  from  letters,  to  satisfy  Statute  of  Frauds   (see  Statute  of 

Frauds)     VOl  et  seq. 

how  far  binding,  if  made  by  infant  110 

of  corporation,  when  it  must  be  under  seal  670-5 

of  joint  stock  companies,  how  made  under  the  Companies  Clauses  Con- 
solidation  Act,   1845    677 

under  the  Companies  Acts   678 

in  writing,  excludes  parol  evidence  301-6 

unless  such  contract  be  collateral  or  incomplete  306 

does  not  exclude  collateral  parol  agreement   787 

cannot  be  varied  by  parol  (see  Parol  Evidence)  775 

may  be  explained  by  parol  (see  Parol  Evidence)  795 

can  be  totally  or  partially  discharged  before   breach  by 

subsequent  oral  agreement   783 

by  deed  can  only  be  dissolved  by  deed  784 

in  writing  by  statute  may  be  wholly  discharged  by  oral  agreement  ...     784 
cannot  be  partially  discharged  by  oral  agreement    785 

difference  between  executed  and  executory   982  et  seq. 

when   impliedly  made  in   accordance  with  usage 175 

when  impliedly  to  be  performed  within  reasonable  time  171 

drawn  up  in  column  form,  when  presumed  to  have  been  accepted  93 

no  amendment  after  final  judgment   207 

made  through  broker,  how  provable  l)y  bought  and  sold    notes    (see 

Bought  and  Sold  Notes)  316 

by  broker's  book   316 

when  incidents  annexed  to,  by  usage   (see  Parol  Evidence)   801 

by   law-merchant    803 

by  common  law  or  statute  (see  Annexing 
Incidents)    805 
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CONTEADICTION,  when  allowable,  of  own  witness  (see   Witnesses)   ...     977 

of  opponent's  witness  984-91 

of  husband's  testimony  by  wife  ...     923 

not  allowable,  of  writing  by  parol  775 

by  evidence  of  usage  799-800 

CONTBOVEESY  (see  Lis  Mota)  432-6 

CONVEESATION,  evidence  of,  to  be  watched  with  suspicion  73-4 

when  admissible  as  evidence  of  bodily  or  mental  feelings  399-400 

as  part  of  res  gestae  (see  Res  gestce)  401-5 

when  not  evidence  'as  relating  to  past  events  406,  409 

relying  on  part  of,  as  an  admission,  does  not  let  in  whole,  when  507 

cross-examination  as  to  one  part  of,  does  not  let  in  re-examination  as 

to  distinct  part  1011 

of  Si  solicitor,  not  evidence  against  his  client  530-1 

CONVBESION,  presumption  of,  from  demand  and  refusal  170 

in  trover  for  converting  writings,  notice  to  produce  unnecessary  ...  308,  337 

CONVEYANCE,   when   presumed    140 

when  effected  by  operation  of  law  687-93 

when  fraudulent  within  Act  of  Elizabeth   152 

when  invalid,  unless  by  deed  (see  Deed)  667  et  seq. 

when  invalid,  unless  by  attested  instrument  (see  Attesting  Witness). 
to  charitable  uses  (see  Charity). 

under   the   Landed   Estates   Court    (Ireland)     Act,    1858,    conclusive 
evidence  of  proceedings  being  regular  93 

CONVEYANCEBS,  general  practice  of,  judicially  noticed  4,  23 

communications  to,  whether  privileged  619,  623 

CONVEYANCING  ACT,  1881  (see  Table  of  Statutes,  44  &  45  Vict.  c.  41), 

effect  of  production  by  solicitor  of  deed  acknowledging  receipt  under...  100 

notices  and  proceedings  under,  may  be  served  by  post  174 

devolution  of  an  estate  or  interest  of  inheritance  under  693 

CONVICT,  administrator  of  property  of  694 

CONVICTION,  incompetency  of  witness  on  account  of,  abolished  910 

when  accused  may  be  cross-examined  as  to,  under  Criminal  Evidence 

Act,   1898 928 

witness  may  be  questioned  as  to  his  previous  986 

if  he  denies  fact,  or  refuses  to  answer,  it  may  be  proved  by  certificate... 986 

not  evidence  in  civil  action,  when 1151 

proof  and  admission  of  certificate  of  previous,  under  Lord  Brougham's 

Act  1102-7 

under  Prevention  of  Crimes  Act,  1871  ...  1102-7 
when  evidence  of  previous  conviction  admissible  in  proof  of  guilt  256  et  seq. 
how  proof  of  previous  conviction  or  acquittal  of  person  may  be  given  1102-7 

under  Extradition  Act,  1870  1062 

under  Army  Act,   1881   1101 

by  court-martial,   how   proved   1059 

for  assault  before  justice,  when  a  bar  to  indictment  tor  feloniously 

wounding       1165 

how  to  be  proved  1165 

record  of,  for  any  offence  summarily  punishable,  how  proved  1059 

summary,  construed  with  strictness   ....•     147 

Court  can  intend  nothing  in  favour  of,  will  intend  nothing  against     147 

jurisdiction  must  appear  on  face  of  148,  1170 

bar  to  other  proceedings  from  same  cause  1165 

for  assault,  no  bar  to  indictment  for  manslaughter 1165 

when  it  appears,  facts  stated  in  adjudication  cannot  be  disputed  in 

action  against  justice  1133-4 

must  be  applied  for  within  what  time  for  offence  against  Merchant 
Shipping   Act,   1894   84 
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CO-OBLIGOE  (see  Bond). 

COOK   warrants    competent    Bkill    814 

CO-PAECENEES,  privies   in  blood  533 

how   described   in   indictment    223 

COPY  of  public  records  and  documents  how  obtained  (see  Public  Records 

and  Documents)     1015-41 

of  private  writings,  hovv  obtained   (see  Private   Writings,  Discovery)  1213 

of  documents,  when  admissible  (see  Secondary  Evidence)  321-44 

of  foreign  or  colonial  documents,  when  admissible  1060 

Different  kinds  of  copies  of  public  documents : — 

1.  Exemplifications  under  Great  Seal,  what,  and  how  obtained  1051,  1055 

proved  by   mere  production   '..  1051 

2.  Exemplifications  under  Seal  of  Court,  what  and  when  admissible 

1051,  1055 
proved  by   mere   production    1051 

3.  Office    Copies,    what    1052 

equivalent  to  original  record  in  Supreme  Court  1052 

document  in  central  office,  proved  by  1052 

writs,  records,   affidavits,    pleadings,    &c.,    of    High    Court 

provable  by   1062-79 

orders  of  old  Common  Law  side  of  Court  of  Chancery  prov- 
able by   1053 

when  admissible  by  statute  : —  1052-54 

of  documents  in  Petty  Bag  office  1054 

of  certificates  of   acknowledgment  of  deeds  by   married 

woman      1053 

of  registered  bills  of  sale   1053 

of  documents  in  registry  of  Court  of  Probate  1054 

these  copies  need  not  be  collated   1054 

in  Ireland,  how  far  and  when  admissible  1054 

4.  Certified  Copies,  sometimes  admissible  by  statute  1049,  1055-6 

1087-90 

the  statutable  proof  cumulative,  not  substitutionary  1056 

seal,    signature    and   official   character   of   certifier   need    no 

proof     11-12,  1090 

what  records  and  judicial  documents  provable  by : — 

records  in  custody  of  the  Master  of  the  EoUs  1049 

proceedings  of  Courts  of  Bankruptcy  1056-8 

proceedings  of  Courts  of  Bankruptcy   in   Scotland   1061 

of    County    Courts    1059 

of  Courts-Martial  1059 

convictions   under   Factories   Acts    1060 

under   Summary  Jurisdiction  Act   1059 

under   other   Acts    1059 

records  of  foreign  and  colonial  courts  14,  1060 

depositions    under   Extradition   Treaties    1062 

under   Fugitive   Offenders   Act,   1881    1063 

certain  foreign  depositions,  warrants,  and  certificates 1062-3 

how  far  necessary  to  prove  the  seal,  signature,  and  official 
character  of  person  authenticating  these  last  documents  ...  1063 
what  official  documents  provable  by,  under  special  Acts  (alpha- 
betically  arranged)    1090,   1100-6 

5.  Examined   Copies,   what   are   •.••;■•••  ^^^^ 

it  is  not  necessary  for  witness  to  read  both  copy  and  original  1054 

must  be  accurate  and  complete 1055 

containing  abbreviations  not  found  in  original,  inadmissible  1055 
if  original   ancient  or  foreign,  party  comparing  must  under- 
stand   it    1055 

original  must  be  in  proper  custody   1055 

proof  of  this   1055 

most  usual  mode  of  proving  records 1055 

and  proceedings  of  inferior  courts  of  justice   1055 

admissible  in  general,  though  other  copies  allowable  by  statute  1056 
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Dijferent  kinds  of  copies  of  public  documents— continued. 

of  records  and  public  documents  regarded  almost  as  primary 

evidence    3g4 

when  such  copies  can  be  had,  parol  evidence  inadmissible  ...     384 

rules  of  savings  banks  provable  by  1090 

■when  admissible  of  banker's  books  1098-1100 

what  public  documents  provable  by  examined  or  certified  copies 

under  Lord  Brougham's  Act  1087  et  seq. 

when  records  not  provable  by  copies: —  1050 

1.  if  issue  joined  on  nul  tiel  record,  in  certain  cases  1050 

2.  on  indictment  for  perjury  in  affidavit,   &c.,  or  forgery  of 
record    1050 

what  official  registers  and  documents  not  provable  by  copies, 

vcithout  accounting  for  non-production  of  originals  1085-6 

in  criminal  cases  non-parochial  register  deposited  with  Eegis- 

trar-General    1085,  1090 

Different  kinds  of  copies  of  private  writings : — 

duplicate  originals,  what  they  are  319 

each  considered  primary  evidence   819 

counterparts,    what    they    are    319 

each,  primary  evidence  against  party  executing  that  part 

secondary,  against  party  executing  the  other  part  ...  319 
the  part  sealed  by  lessor  is  usually  deemed  the  original 

as  to  stamps  319 

as    secondary    evidence,    unstamped    counterpart  is    ad- 
missible       319 

whether  counterparts   signed   by   lessees   ever   admissible 

for  lessor  in  proof  of  ancient  possession  319 

machine  copy,  not  primary  evidence  314 

presumed  correct  in  India  315 

printed  copies,  primary  evidence  of  each  other's  contents  315 

copy  of  document,  how  far  witness  may  refresh  memory  by  901 

inadmissible,  unless  proved  to  be  accurate  385 

of  judgment  or  decree,  when  evidence  of  reputation  431 

of  old  deeds,  when  admissible   427 

of  document  admissible,  though  illegally  procured  627 

of  copy  generally  inadmissible   385 

of    documents,    produced    to    commissioner    for    taking 

depositions,  admissible  374 

COPYHOLD  PEOPEETY,  presumption  respecting  199 

COPYHOLDEE,  inspection  of  court  rolls  by,  how  enforced  1028 

depositions  by,  in  ancient  suit,  when  evidence  of  manorial  custom  ...     420 

COPYEIGHT,  assignment  of,  to  be  in  writing  681 

registers  of,  kept  at   Stationers'  Hall,  how  inspected   1038 

provable  by  certified  copies  1038,  1104 

admissibility  and  effect  of  1038,  1104 

COPYEIGHT  OP   DESIGNS,   seal  of  registrar's  office  of,   requires  no 

proof       11 

designs   kept    at   Patent   Office,   how   inspected    (sub    tit.    "  Patents, 

Designs   and   Trade   Marks  ")    1038 

registrations  and  documents  kept  at  Patent  Office,  how  proved  (sub 
tit.    "Patent    Office")    1104 

CORN,  growing  crop  of,  not  within  sect.  4  of  Statute  of  Frauds  716 

meaning  of  word  in  bill  of  lading  may  be  explained  by  usage  797 

CORNWALL,  DUCHY  OP,  what  deeds  must  be  enrolled  in  office  of  769 

date  and  fact  of  enrolment,  how  proved  1116 

instruments  registered  in  office  of,  how  proved  1116 

records  of,  where  deposited   1019 

seal  of,  judicially  noticed   9 
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COEONEE,  power  of,  to  bind  over  witnesses  by  recognizance  850 

attendance  of  witnesses  before,   how  enforced   883 

of  medical  witnesses  before,  how  enforced  883 

remuneration  to  medical  witnesses  called  before  884 

deposition  of  witnesses,  how  taken  by   (see  Depositions)   362 

how  proved  862 

inadmissible  as  secondary  evidence  if  witness  can  be  called 347 

how  inability  to  call  him  may  arise  (see  Secondary  Evidence)  348 

whether  admissible  if  accused  not  present  362 

examination  of  prisoner  by,  how  taken  and  proved,  and  effect  of  614,  1073 

inquest  of,  how  far  admissible  on  question  of  sanity  1187 

COEPOEATION,  when  contracts  by,  must  be  under  seal  (see  Deed)  670-3 

appointment  of  agent  by,  to  act  in  bankruptcy  must  be  under  seal  ...     759 

liable  in  tort  for  acts  of  servants  673 

may  sue  or  be  sued  for  use  and  occupation,  when  106,  674 

may  adopt  a  private  seal,  when   150 

seal  of  corporation  of  London  judicially  noticed  10 

whether  estopped  by  suing  on  contract  from  objecting  in  cross-action 

that  it  was  not  under  their  seal  559 

by-laws  of  municipal,  how  proved  1124 

proceedings  of  council  of  municipal,  how  proved   1210 

attesting  witness  to  deeds  of,  need  not  be  called  1285 

do  deeds  of,  80  years  old,  require  proof?  93 

COEPOEATION  BOOKS,  inspection   of,  by  members   1029 

by    strangers    1030 

of  municipal  corporations,  inspection  of  1036  et  seq. 

entries  in,  of  a  public  nature,  admissible  as  official  documents  ...  1087,  1208 
of  a  private  nature,  only  admissible  where   members  con- 
cerned        1208 

seldom   admissible  for  corporation   against  stranger  1208 

when  rendered  admissible  by  statute  1208 

of   ecclesiastical   aggregate,   admissible   470 

COEPUS  DELICTI,  when  it  need  not  be  proved  144 

whether  any  proof  of,  necessary  in  case  of  confession  : 586 

COEEESPONDENCE  (see  Letters). 

COEEOBOEATION  (see  Accomplices,  Number  of  Witnesses), 

collateral  facts,  when  admissible  to  corroborate  witness   246,  655 

of  entries  made  in  the  course  of  office  or  business,  how  far  necessary  ...  482 

of  evidence  furnished  by  ancient  documents,  how  far  necessary  665 

of  plaintiff's  testimony  in  action  for  breach  of  promise  of  marriage  660,  914 

of   mother   in    affiliation   case   659 

of  unsworn  testimony  of  child  under  sect.  4  of  Criminal  Law  Amend- 
ment Act  and  Prevention  of  Cruelty  to  Children  Act  944 

of  pauper  on  what   orders   of  removal   660 

of   accomplice      661 

of  claimant   making   claim  on   estate  of   deceased  person,   generally 

looked   for    660 

in  ecclesiastical  courts  661-5 

COEEUPT  AND  ILLEGAL  PEACTICES  PEEVENTION  ACT, 

1883  (see  Table  of  Statutes,  46  &  47  "Vict.  c.  51), 

offences  against,  how  affected  by  the  Statute  of  Limitations  88 

costs  of  prosecuting  under 860 

defendants    and    wives    might    give    evidence    under,    even    prior    to 

Criminal  Evidence  Act  926-7 

persons   charged  with  corrupt  practice   may   be   convicted  of   illegal 

practice      • ^q 

how  witnesses  to  be  summoned  under  889 

notices  and  documents,  how  served  under  ' 174 
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COBEUPT  PEACTICBS  PEEVENTION  ACTS   (see  Table  of  Statutes, 
15  &  16  Vict.  c.  57 ;  17  &  18  Vict.  u.  102 ;  31  &  32  Vict.  c.  125), 

costs   of   prosecuting   under    860 

costs  of  witnesses  for  defendant,  when  allowed  under  860 

how  witnesses  to  be  summoned  under  886-9,  899 

COST-BOOK  PEINCIPLE  in  mining  partnerships,  not  judicially  noticed  4 

COSTS  are  now  generally  in  the  discretion  of  the  Court  44 

in  criminal  cases  are  dependent  on  statute  860 

when   allowed    860 

of  allowing  amendments  at  Nisi  Prius  207,  208 

of  suing  in  superior  courts  instead  of  inferior,  when  allowed  43 

in  superior  courts  not  recoverable  without  certificate,  when  48 

in  actions  with  jury,  to  follow  event  unless  judge  otherwise  orders  ...  44 

interpretation  of  "  event  "  which  is  to  be  followed  by  44 

Court  will  not  deprive  successful  litigant  of,  except  tor  good  cause  ...  44 

what  would  be  held  good  cause  45 

judge's  discretion  not  subject  to  review  if  any  evidence  of  good  cause  45 
of  witnesses   (see  Attendance  of  Witnesses). 

of  procuring  evidence,  or  qualifying  witnesses,  when  allowed  857 

of  prosecution,  when  allowed  (see  Attendance  of  Witnesses)  860 

on  what  scale,   as  fixed  by  Home  Secretary  862 

of  proving  documents  after  notice  to  admit  (see  Notice  to  Admit)  498 

of  notice   to  produce  unnecessary   documents    335 

of  proving  facts  after  notice  to  admit  501 

CO-TEESPASSBES,  declarations  of  each,  if  part  of  res  gestae,  admissions 

against  all  411,  517 

alitor,  admissions  or  narratives  of  past  events   411 

or  declarations,  where  no  common  object  or  motive  411 

COUNCIL,  private  orders  of,  not  judicially  noticed  20 

COUNCILS  OP  CONCILIATION  ACT,  1867  (see  Table  of  Statutes,  30 
&  31  Vict.  c.  106), 
attendance  of  witnesses  before  Council,  how  enforced  886-9 

COUNSEL  (see  Acquiescence,  Arrest,  Barrister,  Privileged  Communications , 
Revising  Barrister). 

COUNTEE-CLAIM  (see  Set-off). 

COUNTEEEEIT  (see  Coin). 

COUNTEEPAET,  what  it  is   ^. 319 

primary  evidence  against  party  executing  that  part  319 

secondary  evidence  against  party  executing  the  other  part  319 

execution  of,  by  lessee,   when  presumed   149 

is    part    signed    by    lessee    evidence    for    lessor    in    proof    of    ancient 

possession  ?       319 

notice   to  produce,   when   unnecessary    335 

part  sealed  by  lessor,  deemed  original  as  to  stamps  319 

as  secondary  evidence,  admissible  though  unstamped  319 

when  copy  admissible,  though  counterpart  in  existence  383 

COUNTEE-PBESUMPTIONS,  effect  of  117 

COUNTIES,  how  far  judicially  noticed   19 

boundaries  of,  not  judicially  noticed  19 

provable   by   reputation    420 

COUNTY  COUETS,  seal  of,  judicially  noticed  9 

powers   of   amendment   in 208 

orders  for  examination  of  witnesses  before  trial  377,  893 

in  bankruptcy  matters  may  order  examination  of  witnesses  abroad  ...  893 
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attendance  of  witnesses  before,  how  enforced   884 

when  in  custody,  how  enforced   874 

parties  to  record  and  their  wives  admissible  witnesses  in  911 

proof  of  records  of,  and  proceedings  in  105O 

rules  as  to  notices  to  admit  in  501 

as  to  reading  documents  in  trials  in  1247 

plaintiff  cannot  split  cause  of  action  in  1160 

judge  of,  need  not  be  subpoenaed  to  produce  notes,  on  trial  of  indict- 
ment for  perjury  committed  before  him    313 

when  bound  to  take  notes  313 

practice  if  no  note  taken   92 

registrars  of,  now  grant  replevin  bonds  1234 

new  trial,  when  granted  on  appeal  to  High  Court  1248 

COUESE  OF  OFFICE  OE  BUSINESS, 

presumption  from  usual  169-77 

usual  question  for  jury   40 

declarations  in,  when  and  why  admissible  477-83 

examples     477-8 

disinclination  to  extend  the  rule  479 

legislative  recognition  of   rule   480 

death,  handwriting  and  official  character  of  party  making  entry  must 

be    proved    ^ 481 

•  must  appear  that  he  had  no  motive  to  mis-state  481 

that  entry  was  made  in  com'se  of  duty  480-2 

that  party   making  it  had  personal  knowledge  of  facts 

stated      479 

that  entry  was  made  contemporaneously  with  facts  stated     481 

not  evidence  of  independent  matters  482 

whether    corroborative    evidence    necessary    482 

not  necessary  to  show  that  better  evidence  is  unattainable  483 

rule  applies  to  oral  statements  484 

entries  made  by  party  in  his  own  shop-book  admissible  in  America, 

when 484 

in  English  High  Court,  when  484-6 

so  by  the  Eoman,  French,  and  Scotch  law  486 

this  rule  beneficial   ■iS? 

is  not  recognized  at  common  law  484 

is  by  statute,  semble   484 

COUET  (see  Judge). 

COUET  OF  AECHES  (see  Ecclesiastical  Courts). 

COUET  OF  BANKEUPTCY  (see  Bankruptcy  Courts). 

COUET  OF  BANKEUPTCY  IN  lEELAlfD  (see  Bankruptcy  and  Insol- 
vency, Court  of,  in  Ireland). 

COUET  FOE  DIVOECE  AND  MATEIMONIAL  CAUSES  (see  Divorce). 

COUETS  BAEON  (see  also  Court  Rolls),  judgments  in,  how  proved  ...  1068,  107O 

rolls   of,   how  proved   1088 

regarded  as  public  documents ?^ 

provable  by  examined  or  certified  copies  1088 

COUETS  OF  EQUITY  (see  Chancery  Division). 

COUETS  OP  LAW  (see  Inferior  Courts,  Judicature  Acts,  Supreme  Court), 

superior,  judges  of,  and  proceedings  in  judicially  noticed  21 

seals   of,   judicially   noticed    9 

seals  of  old,  judicially  noticed  w 

signature  of  judges  of,  when  judicially  noticed  12,  15 

jurisdiction  of,   when  presumed   90 

writs  of,  presumed  to  be  duly  issued  90 

rules  of,  provable  by  office  copies  1049,  1079 

1306 


INDEX. 

COURTS   OP  TuKW—continued.  page. 
witnesses,  parties,  counsel,  and  solicitor  attending  free  from  arrest 

(see  Arrest)     899  et  seq. 

witnesses,  how  made  to  attend  (see  Attendance  of  Witnesses)  849  et  seq. 

records  of,  twenty  years  old,  in  custody  of  Master  of  Eolls  1017 

inspection,  proof,  admissibility,  and  effect  of  records  of  (see  Public 

Records  and  Documents). 

may  enforce  discovery  by  interrogatories,  when   (see  Parties)  ...  378 

COURTS  OP  CONSCIENCE,  what  they  were  1027 

COURTS-MARTIAL  (see  Army  Act), 

enforcing  attendance  of  witnesses  before  886-9 

witnesses,  &c.,  attending  before,  privileged  from  arrest  903 

copies  of  trials  by,  when  demandable  1023 

proceedings  of,,  how  proved  1059 

what  rules  of  evidence  adopted  in  60 

defendant  in,  may  give  evidence  on  oath  984 

certificates  of  conviction  or  acquittal,  proof  and  effect  of  1101 

COURTS  OF  PROBATE  (see  Probate,  Court  of). 

COURT  ROLLS  (see  also  Courts  Baron),  inspection  of,  who  entitled  to, 

and   how   obtained    1028 

admissibility  of,  as  hearsay  429 

in  other  cases  : 1203 

COURT  OP  VICE-WARDEN  OP  STANNARIES   (see  Stannaries). 

COVENANT,  breach  of,  when  waived,  by  suing  or  distraining  for,  or 

accepting    rent    546 

by  having  misled  opponent  571 

when  not  waived  by  passive  acquiescence  548 

cannot   be  discharged  by  parol    783 

in  action  on,  payment  into  court  admits  deed,  though  execution  is 

denied      1233 

when  covenantee  may  sue  for  breach  of,  though  he  has  not  executed 

deed       705 

COVENANTEE,  Scotch,  bow  sworn  942 

COVERTURE  (see  Husband  and  Wife). 

COVIN  (see  Fraud). 

CRASSA  NEGLIGENTIA  (see  Gross  Negligence). 

CREDIT,  defence  of  unexpired,  was  available  under  plea  never  indebted  228 

of  another,  representations  respecting,  must  be  by  writing  signed  ...  751 

this  law  extended  to  Scotland  by  19  &  20  Vict.  u.  60,  s.  6  V5I 

CREDIT  OF  WITNESSES,  their  demeanour  good  test  of  63 

how  impeached  by  cross-examination   (see  Witnesses)  984-91 

how  impeached  by  other  means  (see  Witnesses)  993-1011 

how  supported  1011-14 

how  far  party  may  discredit  his  own  witness  (see  Witnesses)  977 

CREDITORS,  defeat  of,  by  fraudulent  deed,  when  presumed  89,  152 

resolutions  passed  at  meeting  of,  how  proved  1058 

agents  of,  in  bankruptcy,  how  appointed  759' 

CREDULITY,  implanted  in  our  nature  61 

found  in  excess  among  partisans   66 

unbounded,  the  attribute  of  weak  minds  68'. 

CREW  (see  Seaman,  Ship), 

liability  of  shipowners  for  injuries  sustained  by  814 

T.L.E.  1307  83 
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CRIMES,  witnesses  no  longer  incompetent  from  910 

infant  under  7,  incapable  of  committing  110 

between  7  and  14,  prim^  facie  presumed  incapable  of  182 

this  presumption  in  practice  too  little  regarded  183 

communication  by  client  to  solicitor  for  criminal  purposes,  how  far 

admissible 619-21,  628,  631 

presumption  of  guilt  from  possession  of  instruments  for  committing  ...  282-3 

from  other  causes  118-21 

how  far  rebutted   by   the   presumption   of   inno- 
cence       116-19 

CEIMES  PREVENTION  ACT,  1871  (see  Table  of  Statutes,  34  &  35  Vict, 
c.  112). 

CRIMINAL  CONVERSATION   (see  Adultery). 

CRIMINAL  EVIDENCE  ACT,  1898  (see  Table  of  Statutes,  61  &  62  Vict. 
u.  36)   (see  Competency), 
provisions  of   927-34 

CRIMINAL  INTENT,  must  be  proved,  when  act  becomes  criminal  if  done 

with   such    121 

will  be  presumed,  when  act  in  itself  unlawful  121 

CRIMINAL  LAW  AMENDMENT  ACT,  1885   (see  Table  of  Statutes, 
48  &  49  Vict.  c.  69), 

when  boys  may  be  convicted  under  110 

evidence  of  husbands  and  wives  under  926 

payment  of  costs  may  be  ordered  by  persons  convicted  under  860 

CRIMINAL  PROCEEDINGS,  when  admissions  in,  are  not  evidence  ...     517 

costs   in,   dependent   on   statute   860 

costs  in,  when  allowed  860-4 

CRIMINATION,  witness  not  compellable  to  criminate  himself  997-1002 

excuses  the  production  of  documents  340,  1002 

protection  how  far  recognized  in  bankrupt  law  1003 

CROPS,  growing,  when  within  sect.  4  of  Statute  of  3?rauds  716-18 

presumption  as  to  title  of  executor  to  162 

title  of  lessee  to  away-going,  may  be  proved  by  usage  801 

CROSS-ACTION,  judgment  when  not  conclusive  in  1157 

opposite  verdicts  are  sometimes  given  in  1157 

CROSS-EXAMINATION  (see  Witnesses). 

when  right  may  be  claimed  to  subject  one's  own  witness  to  958 

party  called  by  opponent,  not  necessarily  liable  to  cross-examination 

by   him    958 

of  witness  called  by  the  judge  980 

party  against  whom  depositions,  affidavit,  or  answers  offered,  must 

have  had  right  of 345,  356,  393 

need  not  have  exercised  the  right  545 

of  accused  under  Criminal  Evidence  Act,  1898  241,  256,  928 

upon  depositions  in  criminal  cases,  practice  as  to  996 

CROWN,  public  acts  of,  how  proved  (see  Sovereign)  4,  17,  1043-8 

prerogatives  of,  judicially  noticed   4 

grants   from,   when   presumed    136 

how  proved   1043 

charter  presumed   correctly   dated    91 

law  officers  of,  when  entitled  to  reply  293 

land  revenues  of,  can  only  be  dealt  with  by  deeds  enrolled  769 

CROWN  OFFICE,  subpoenas  from,  may  issue  to  any  part  of  England  (see 

also  Central   Office  Subpoena)   866 

general  practice  as  to  issue  of  subpoenas  from  851 
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fee  payable  on  issue  of  852 

now  forms  part  of  Central  Office  of  Supreme  Court  867 

when  justices  should  have  recourse  to  subpoenas  from  852,  897 

CROWN  OFFICE  ACT,  1877  (see  Table  of  Statutes,  40  &  41  Vict.  c.  41), 

rules  made  under,  judicially  noticed  21 

CEUELTY  of  husband,  question  for  jury  51 

CUMULATIVE  allegations  need  not  be  proved  (see  Variance)  215-18 

this  rule  recognized  in  Naval  Discipline  Act,  1866  218 

this  rule  recognized  in  courts-martial  under  Army  Act,  1881  218 

methods  of  proof,  when  afforded  by  statute 1056 

rule  respecting  773,  843 


CUEATOE  BONIS,  question  whether  action  in  England  can  be  main- 
tained by  Scotch  lunatics  1184 

CUSTODY  of  privy  or  agent  is  custody  of  party  or  principal  380 

what  is  proper,  of  instrument  324-5,  453-6 

question  for  judge  26 

places  of  proper,  of  lost  instruments,  must  be  searched  321-6 

ancient  documents  must  come  from  proper  93,  453-5 

of  documents,  when  it  must  be  proved  by  extrinsic  evidence  456 

mutilated  documents,  when  admissible,  if  coming  from  proper  1228 

of  Master  of  Eolls,  what  documents  are  in,  and  where  kept  1017-19 

attendance  of  person  in,  as  witness,  enforced  by  habeas  corpus  871 

by  warrant  or  order  of  judge,  when  873 

how  enforced  in  Ireland  874 

how  enforced  in  County  Courts  874 

illegal,  confession  made  during,  whether  admissible   603 

CUSTOMS,  when  provable  by  hearsay  418-22 

when  judicially  noticed  4 

reasonableness  of,  question  for  judge  43 

of  trade,  what  may  be  imported  into  contract  817 

of  one  manor  inadmissible  evidence  of  customs  in  another  237 

except  after  proof  of  sufficient  connection   237 

when  verdicts  and  judgments  inter  alios  admissible  to  prove  1144 

of  country,  meaning  of,  with  reference  to  good  husbandry  817 

■evidence  of,  how  far  admissible  to  explain  lease  801-17 

when  appointment  of  officers  of,  presumed  from  acting  165 

condemnation  of  property  by  Commissioners  of,  judgment  in  rem  ...  1138 
two  Commissioners  must  sign  all  orders  of  Commissioners  of  762 

CUSTOM-HOUSE   books,   inspection  of   1032 

provable  by  examined  or  certified  copies  (sub  tit.  "  Public  Offices  ")  1088 
what  certificates  of,  inadmissible  as  public  documents'  1082 

CUSTOMS  ACT,  1876,  limitation  of  actions  and  proceedings  under  83 

offenders  against,  must  be  indicted  or  sued  within  three  years  83 

are  competent   witnesses,   when  defendants   918 

persons  accused  under,  presumption  against  120,  282 

must  justify  their  conduct  120,  282 

condemnation  under,  how  proved  1060 

CYPHEE,  writing  in,  parol  evidence  adinissible  to  explain  795-821,  834 


DAMAGES,  when  character  admissible  to  affect  (see  Character)  269-70 

plaintiff  seeking   substantial  unliquidated,   must   begin.  288 

meaning  and  extent  of  this  rule  288 

defendant  allowed  to  reduce,  by  showing  breach  of  warranty  or  con- 
tract in  suit  for  goods  sold  with  warranty,  or  work  done  by  contract  1157 
if  special  damage  laid,  how  far  necessary  to  prove  218 
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DANGEROUS  PEEPORMANCE, 

person  employing  child  in,  must  prove  age  of  child  283 

DANIEL  detected  perjury  of  judges  by  examining  them  apart  9S6 

DATE,  presumption  that  instruments  were  executed  on  day  of  163 

exceptions    to    this    rule  : —    164 

1.  when,  to  prove  petitioning  creditor's  debt,  a  writing  is  put  in 

signed  by  bankrupt,  dated  before  bankruptcy  164 

2.  when,  in  petition  for  damages  on  ground  of  adultery,  letters  are 

put  in  to  prove  terms  on  which  husband  and  wife  lived  ...  164,  401 

3.  when  indorsement  of  part  payment  by  deceased  obligee  of  bond 

is   put   in   by   his   representatives   to  bar    Statute   of   Limita- 
tions     164,   472-6 

deeds  of  even,  presumed  executed  in  order  supporting  intent  149 

of  bill,  no  proof  of  acceptance  at  that  time  164 

evidence  respecting,  liable  to  error  74 

averment  of,  generally  immaterial  219 

wrong,  can  be  amended,  when  206-7 

of  record,  conclusively  proved,  by  production  of  record  1130-1 

alteration  of,  in  instrument,  after  completion,  when  fatal  1216 

as  recited  in  deed,  will,  or  order,  may  be  contradicted  by  parol  789 

DAUGHTER  (see  Seduction). 

DAY,  allegation  of  ■■<  wrong  or  impossible,  in  indictment,  immaterial  (see 

Date)      219 

meaning  of,  in  bill  of  lading,  may  be  proved  by  usage  797 

DAYS  0¥  GRACE, 

may  be  proved  by  parol  evidence   801 

abolished  in  England  as  to  bills  payable  on  demand  801 

DEAF  AND  DUMB  WITNESSES  competent,  if  proved  to  have  capacity    935 
examination  how  taken  936 

DEALING,  presumptions  from  ordinary  course  of  169-76 

previous,  between  parties,  when  admissible  to  explain  contract  818 

DEATH  (see  Life,  Survivorship), 

when  presumed  189-94 

presumed  to  be  natural  and  not  a  suicide  116 

is  the  grant  of  letters  of  administration  evidence  of?  1140 

provable  by  parol,  though  registered  313 

inspection  of  registers  of,  under  Registration  Acts  (sub  tit.  "  Births, 

lie,   Registers")    1036-47 

of    non-parochial    register    of,    in    custody    of    Eegistjar- 

General  (see  Non-Parochial  Registers)  1036-47 

proof  of  registers  of,  under  Registration  Acts  (sub  tit.  "  Births,  dc. 

Registers  ")      1090-1 

of  non-parochial  registers  of,  in  civil  cases  (see  Non-Parochial 

Registers)       1090 

in   criminal   cases    1091 

of  Indian  registers  of  (sub  tit.  "Births,  dc.  Registers")  1088 

of    Scotch    registers    of,    since    1854    (sub    tit.    "Births,    Sc, 

Registers  ")      1092 

of  Irish  registers  of  1092 

admissibihty  and  effect  of  registers  of  1204 

terminates  contract  of  personal  service,  when  815 

of  attesting  witness,  lets  in  proof  of  his  signature  1234 

of  witness,  lets  in  his  depositions  (see  Secondary  Evidence)  351-4,374 

r>f  witness  under  examination,  effect  of  1008 

of  declarant,  necessary  to  let  in  declarations  in  matters  of  pedigree  ...     441 

also  in  declarations  against  pecuniary  interest  459 

in  declarations  against  proprietary  interest,  how  far  468 

in  declarations  in  course  of  office  or  business  481 

in  dying  declarations  491 
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sense  of  impending,  necessary  to  let  in  dying  declaration  (see  Dying 

Declarations) 491 

fact  and  time  of,  questions  of  pedigree  441 

place  of,  how  far  question  of  pedigree  444 

of  client,  does  not  release  solicitor  from  rule  as  to  privileged  com- 
munications       630 

of  husband,  does  it  release  wife  from  rule  as  to  confidential  communi- 
cations?        618 

of  seamen,  how  proved  1205 

DEATH-BED  DECLABATIONS   (see  Dying  Declarations)  488-96 

DBBENTUEE  STOCK  of  railway  not  an  interest  in  lands  714 

DEBBNTUEES,  inspection  of  registers  of  (sub  tit.  "  Mortgage  Debenture, 

<£-c.  Act,  1870")  1036 

how  issued  under  Mortgage  Debenture  Acts  of  1865  and  1870 681 

under  Local  Loans  Act,  1875  681 

how   transferred    681 

not  negotiable  at  common  law  681 

of  railways,  are  not  an  interest  in  land  714-15 

DEBT,  witness  disobeying  subpoena  liable  to  action  of  870 

witness  must  answer,  though  he  exposes  himself  to  action  of  1006 

contract  by  infant  cannot  now  be  ratified  at  all  750 

judgment  against  one  joint  debtor,  even  without  satisfaction,  may  be 

pleaded  and  proved  in  bar  by  another  1150 

judgment  against  joint  and  several  debtors,  with  satisfaction,   may 

be  pleaded  as  estoppel  by  other  1150 

within  what  time  action  for,  must  be  brought  77,82,473 

taken   out   of    Statutes   of   Limitation   by   part-payment    or    written 

acknowledgment    472,613,741-9 

payment  of,  when  presumed   172 

by  garnishee  under  attachment,  effect  of  1151 

satisfaction  of,  by  legacy,  when  presumed  844 

assignment  of,  when  allowable  681 

DEBTOE,  and  wife  may  be  examined  on  oath  by  Court  of  Bankruptcy, 

when      945 

on  examination  bound  to  answer  all  questions,  criminative  or  not  ...  1003 

DEBTOKS  ACT,  1869,  The  (see  Table  of  Statutes,  32  &  33  Vict.  u.  62), 

costs  of  witnesses  when  allowed  in  prosecution  under  860,864 

form  of  indictment  for  offences  under  222 

presumptions  in  prosecutions  under  282-4 

DECEPTION  (see  Fraud). 

DECLAEANT,  competent  knowledge  must  be  possessed  by  every. ..419,  459,479 
his  relationship  must  be  proved  in  matters  of  pedigree  437 

DECLAEATION  OF  WAE  by  home  government,  how  proved  1044 

by  foreign  government,  how  proved  and  admissibility  of  1127 

DECLABATIONS  admissible  :— 

1.  in  matters  of  public  and  general  interest  (see  Public  and  General 

Interest,  Lis  Mota)  417-36 

2.  of  pedigree  (see  Pedigree,  Lis  Mota)  437-51 

3.  of  ancient  possession  Csee  Ancient  Possession)  452-8 

4.  against  interest  (see  Interest)  459-75 

5.  in  course  of  office  or  business  (see  Course  of  Office  or  Business)  ...  477-87 

6.  dying  declarations  (see  Dying  Declarations)  488-95 

7.  as  forming  part  of  the  res  gestae  (see  Hearsay,  Res  Gestm)  401-6 

of  intention,  generally  inadmissible  to  explain  writings  825 

except  1.  when  deed  or  will  impeached  on  ground  of  fraud  or 

forgery 778 

2.  when  description   alike   applicable  to  two   subjects   ...     829 

3.  to  rebut  an  equity  (see  Rebutting  an  Equity)  843-7 
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admissible  to  prove  contents  of  lost  will  826 

to  prove  constituent  parts  of  existing  will  826 

but  not  to  prove  that  a  lost  will  had  in  fact  been  executed  326 

when  admissible,  it  matters  not  when  and  how  made  831 

when  the  word  includes  oral,  as  well  as  written,  statements  ....        "  530 

when  substituted  for  oaths  940  944. 

DBCEEE  (see  Public  Records  and  Documents,  Chancery  Division), 

when  evidence  in  nature  of  reputation  '         429-31 

DEDICATION  to  public  of  highway,  what  constitutes  137 

when  presumed   137 

DEED,  when  must  be  attested  (see  Attesting  Witness), 

presumed  executed  on  good  consideration  92,780 

parol  evidence,  when  admissible  to  show  real  consideration  of  780 

when  presumed  fraudulent  under  statute  13  Eliz.  c.  5  151 

under  bankrupt  law  89 

when  equity  presumes  against  deeds  of  gift 152-4 

e.g.,  if  fiduciary  relation  subsists  between  the  parties  152 

presumed  executed  on  day  of  date  163 

deeds  of  even  date,  presumed  executed  in  order  to  support  intent  149 

knowledge  of  contents  of,  when  presumed  151 

cannot  bind  an  infant  110 

except  marriage  settlements,  when  Ill 

enrolment  of,  when  necessary  767-71 

when   allowable      771 

effect  of  omitting     769 

how  proved  (see  Enrolment)   1115-21 

contents  of,  when  provable  by  copy  of  enrolment  (see  Enrolment). 

reasonableness  of  covenants  or  powers  in,  question  for  judge  41 

registration  of,  in  Ireland,  proof  and  effect  of  1119 

due  execution  and  delivery  of,  when  presumed  150 

whether  delivered  as  an  escrow,  question  for  jury  50 

what  a  sufficient  sealing  of   150 

need  not  be  signed  under  Statute  of  Frauds  732 

thirty  years  old  requires  no  proof  93,1231 

whether  this  rule  applies  to  deeds  of  corporations  93 

estoppels  by  (see  Estoppels)  96-104 

waiver  or  release  of,  can  only  be  effected  by  deed  783 

admissions  in,  how  far  binding   579 

receipts  indorsed  on,  effect  of  100,579 

description  in,  party  not  estopped  from  disputing  100 

recitals  in,  how  far  party  estopped  from  disputing  101 

when  evidence  of  reputation  427 

recitals  of  formal  matters  in,  when  liable  to  contradiction  by  parol  ...     789 

recited  date  of,  when  liable  to  contradiction  by  parol  789 

recitals  in  family  deeds  and  marriage  settlements,  when  evidence  in 

matters  of  pedigree  448 

alterations  in,  presumed  made  before  execution  160,1214 

material  alterations  in,  after  execution,  when  fatal  (see  Alteration)  ...  1215 

blanks  in,  may  be  filled  up  after  execution,  when  1225-7 

identity  of,  may  be  proved  by  parol  in  trover  for  308 

in  indictment  for  larceny  of  308 

what  transactions  must  be  evidenced  by  : —  667-80 

incorporeal  rights  667-8 

party  enjoying  right  not  protected  from  liability  by  absence  of  ...  667-8 

transfer  of  personal  property,  when  and  when  not  669 

debentures,  when  and  when  not  669 

what  contracts,  by  corporations   670 

by  trading  corporations  671 

when  absence  of,  will  not  protect  corporation  670-5 

what  executed  contracts  not  under  seal  will  bind  corporation  674-5 

contracts  under  Companies  (Consolidation)  Act,  1908  678 

Public  Health  Act,  1875  680 

when  agents  must  be  appointed  by  676 

transfer  of  shares  under  Companies  Clauses  Consolid.  Act,  1845  ...     676 
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what  transactions  must  be  evidenced  by — continued. 

sale  or  mortgage  of  a  ship  681 

apprenticeship  to  sea-service  758 

coriveyances  under  7  &  8  Vict.  c.  76  678 

feoffments,  partitions,  exchanges,  leases,   assignments,   and  sur- 
renders under  the  Eeal  Property  Act,  1845  679 

certificate  of  acknovirledgment  of,  by  married  woman,  how  proved  1052 
of  arrangement,  may  be  proved  by  office  copy  1090 

DEFAMATION  (see  Libel),  suits  for,  abolished  in  Ecclesiastical  Courts  ...     661 

DEFAULT,  judgment  by,  admission  of  right  of  action 89 

suffered  by  executor  or  administrator,  admits  assets  560 

DEFECTS  in  proceedings,  in  civil  causes,  may  be  amended  204-9 

in  pleading,  when  cured  by  verdict  90 

in  law  of  evidence  (see  Suggestions  for  amending  the  Law  of  Evidence). 

DEFENDANT,  competent  witness  for  himself  in  civil  causes  912 

compellable  to  testify  for  opponent  in  civil  causes  912 

may  be  examined  by  plaintiff  prior  to  trial  (see  Interrogatories). 

if  charged  with  indictable  offence,  competent  for  himself  927 

so  also,  if  charged  with  offence  punishable  on  summary  conviction  ...  927 

when  competent  against  co-defendant  in  criminal  proceedings  916 

in  what  cases  competent  for  himself  in  criminal  proceedings  before 

the  Criminal  Evidence  Act,  1898  927 

DEGEADE,  how  far  witness  bound  to  answer  questions  calculated  to  (see 

Witness)   1004-5 

DELAY  in  claiming  rights,  presumption  from  142-5 

statements  tending  to  cause,  may  be  struck  out  of  pleadings  205 

DELIVEBY  of  deed,  presumption  of  150 

of  goods,  within  what  hours  must  be  made  87 

of  goods,  presumption  respecting  172 

of  goods  to  vendee's  carrier,  when  acceptance  within  Statute  of  Frauds  772 

of  goods,  what  amounts  to  constructive  719-22 

of  chattel,  when  necessary  to  render  gift  irrevocable  669 

of  an  account,  how  far  binding  as  an  admission  that  no  more  is  due  ...  579 
of  letter  by  post  (see  Post). 

DEMAND,  plaintiff  cannot  split  his  1159-60 

stale,  presumption  against  142-5,484-5 

of  rent,  within  what  hours  it  must  be  made  37 

will  it  waive  a  notice  to  quit?  546 

DEMAND  AND  EEPUSAL,  presumptive  evidence  of  conversion  170 

necessary  before  court  will  order  inspection  of  documents  1033 

verbal  demand  provable,  though  written  demand  also  made 312 

notice  to  produce  written  demand  unnecessary  336 

DEMEANOUR  of  witness,  test  of  his  credibility  63 

DEMISE  of  incorporeal  rights  must  be  by  deed  667 

of  real  property,  what  incidents  annexed  to  806 

in  writing  not  provable  by  parol  801 

DEMONSTRATION  unattainable  in  judicial  investigation  1 

DEMUEEEE, 

what  it  used  to  admit  in  Chancery  562 

proceedings  substituted  by  new  rules  for  the  old  procedure  by  662 

DENIAL  at  trader's  house,  of  his  being  at  home,  original  evidence  397 

DENMAN  (see  Lord  Denman). 

DENOTING  STAMP,  effect  of  1197 
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DENTISTS  ACT,  1878  (see  Table  of  Statutes,  41  &  42  Vict.  c.  33), 

notices  under,  may  be  sent  by  post  174 

DENTIST   cannot   recover   charges    unless    registered    as   medical   prac- 
titioner      : 268 

registration  of,  how  proved  llj^g 

reasonable  skill  impliedly  warranted  by  814 

writing  necessary  to  evidence  contract  for  making  set  of  teeth  by  ...     719 

DEPOSIT,  place  of  (see  Custody)  323,453-6 

DEPOSITIONS  in  former  suit,  when  secondary  evidence  (see  Secondary 

.   Evidence)   344-8,358 

m  same  suit,  when  substituted  for  viva  voce  evidence  (see  Secondary 

Evidence)   364-77,1192 

only  evidence  when  parties  making,  not  producible  348,374 

when  evidence   against  deponent  in  criminal  trial  as  a  sworn  con- 
fession   606-14 

when  evidence  though  informally  taken,  as  admissions  by  deponent  ...  1192 

or  tb  contradict  or  impeach  witness  1192 

when  admissible  against  strangers  as  reputation  1192 

foreign  and  colonial,  when  admissible  in  case  of  prisoner  escaping 

into  this  country  IQgg 

generally  open  to  what  objections  380-2 

answers  to  leading  questions  will  be  suppressed  382 

so,  statements  as  to  contents  of  documents  not  produced  382 

must  be  taken  in  relation  to  our  rules  of  law  374,382 

when  parol  evidence  of  statement  of  witness  is  excluded  by  300,' 884 

is  not  excluded  by  313 

when  memory  of  witness  may  be  refreshed  by  962 

when  witness  may  be  contradicted  by,  in  civil  causes  992-4 

in  criminal  cases  994 

taken  before  Justices  on  charge  of  felony  or  misdemeanour  : — 349-59 

taken  before  justices   under  the  Prevention  of  Cruelty  to  Children 

Act,  1904  359 

enactments  as  to  criminal  cases  respecting  349  et  seq.,  359 

doubts  arising  on  enactment  of  11  &  12  Vict.  c.  42  351-3 

statutable  form  of  351 

mode  of  taking  354 

accused  must  be  charged  with  indictable  offence  354 

witness  must  be  sworn  in  presence  of  accused  , 354 

examined  in  like  presence  354 

opportunity  for  cross-examination   354 

whole  reduced  to  writing,  not  merely  what  is  material  355 

taken  down  in  first  person  in  words  of  witness  ' 354 

read  over  to  witness  and  signed  by  him  354 

signed  by  Justice  354,356 

transmitted  to  Court   354 

of  accused  before  justices  may  be  put  in  evidence  at  trial  if  prisoner 

elects  not  to  give  evidence  920 

in  what  cases  depositions  of  child  not  on  oath  admissible  359 

if  witness  be  a  child  or  of  weak   intellect,   questions   and   answers 

should  be  taken  down  355 

how  if  taken  in  absence  of  accused  and  read  over  in  his  presence  356 

how  if  witness  loo  ill  to  have  examination  completed  356 

how  they  should  be  entitled  356 

one  caption  sufficient  '..  356,609 

mode  of  proving  354,357,1071 

handwriting  of  Justice  need  not  be  proved 357 

of  disproving  .• 354 

admissibility  of  349-54 

if  witness  dead  or  too  ill  to  travel  353 

suffering  under  temporary  indisposition  352 

what  proof  of  sickness  necessary  357 

permanently  insane  351 

kept  out  of  the  way  348 

decision  of  judge  as  to  these  facts,  generally  conclusive  367,374-6 
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DEPOSITIONS— contmued.  page 

may  have  been  taken  on  a  charge  technically  different  345-7,358 

prisoners  are  entitled  to  inspect,  at  trial  1020 

may  demand  copies  of,  on  payment  of  small  sum  1020 

when  this  demand  must  be  made  1021 

cost  of  copy  of,  supplied  under  Poor  Prisoners'  Defence  Act  864 

is  convict  entitled  to  copy  of,  in  order  to  assign  perjury?  1022 

old  rule  as  to  cross-examining  witness  respecting  now  abolished  994 

present  practice  as  to  994 

of  witnesses  under  30  &  31  Vict.  c.  35,  s.  6  358 

Coroner's  mode  of  taking  360 

so  much  evidence  as  is  material  must  be  taken  down  362 

must  be  certified  and  subscribed  by  coroner  360 

narrative  may  be  drawn  in  third  person  362 

witness  not  required  to  sign  362 

how  proved   362 

probably  not  admissible  if  prisoner  absent  362 

taken  in  Bankruptcy — proof  and  admission  of  363 

as  a  confession  in  criminal  proceedings  612 

taken  in  Ireland  on  criminal  charge,  effect  of,  if  witness  murdered, 

maimed,  or  secreted  363-4 

taken  in  India  in  cases  of  misdemeanour  committed  there  364 

how  proved   1064 

in  civil  actions,  the  causes  of  which  have  arisen  there  365 

taken  in  the  Colonies  in  cases  of  misdemeanour  against  slave  trade  ...     365 

of  misdemeanours  by  officers  abroad  in  public  service  865 

taken  under  1  Will.  4,  c.  22,  ».  1,  or  3  &  4  Vict.  c.  105  364 

taken  under  Ord.  XXXVII.  of  the  rules  of  the  Supreme  Court,  1883 

367-73 

must  be  taken  down  in  writing  367 

by  the  examiner  or  officer  of  the  Court  367 

so  as  to  represent  the  statement  of  witness  367 

practice  by  consent  for  evidence  to  be  taken  down  in  short- 
hand          367 

must  be  read  over  to  the  witness  369 

must  be  signed  by  him  in  presence  of  parties  369 

course  to  be  pursued  by  examiner  when  questions  objected  to  ...     370 

original  depositions  to  be  signed  by  examiner  370 

to  be  transmitted  by  him  to  the  Central  Office  370 

to  be  filed  in  Central  Office  370 

not  admissible  without  consent  of  party  against  whom  same  is 

offered,  unless  Court  so  directs  370 

or  unless  deponent  is  dead   370 

or  beyond  the  jurisdiction  of  the  Court  371 

or  unable  from  sickness  or  infirmity  to  attend  371 

how  proved  374-7,1072 

when  admissible  374 

1.  if  opposite  party  consents  374 

2.  if  deponent  dead  374 

3.  if  out  of  jurisdiction  i 374 

4.  if  unable  to  attend  trial  from  sickness  or  infirmity  374 

how  far  these  rules  are  absolutely  binding  now  374 

evidence  on  these  points  addressed  to  judge  375 

can  affidavits  be  substituted  for  viva  voce  testimony?  375 

commissions  to  take,  may  be  granted — 

by  Probate  and  Divorce  Division   376 

by  corresponding  courts  in  Ireland  376 

by  Courts  of  Bankruptcy   376 

by  County  Courts  377 

power  of  courts  of  law  to  order  examination  of  parties  by  interroga- 
tories before  trial  (see  Interrogatories)  378 

may  be  transmitted  home  through  the  Post-office  1072 

taken  in  action  to  perpetuate  testimony  378 

taken  in  aid  of  suits  in  foreign  Courts  891 

in   Colonial  Courts   892 

taken  under  Merchant  Shipping  Act  abroad,  how  proved,  and  when 

admissible      1064 
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taken  under  special  commission,  how  proved  1072 

to  be  printed  .1072 

notice   of   intention   to  use   must   be 

given    1072 

how  remitted  to  High  Court  1072 

when  allowed  to  be  used  1072 

taken  under  Letters  of  Eequest,  to  whom  transmitted  1072 

taken  in  Chancery,  how  proved  1071 

if  ancient  1075 

foreign,  how  proved  under  Extradition  Act  1062 

DEPRIVATION,   sentence  of,   conclusive   on   strangers   as    a   judgment 

in  rem  1070 

DEPUTY  COUNTY  COURT  JUDGE  presumed  to  have  been  properly 

appointed,  when   165 

DERELICTION,  presumption  against,  as  between  owners  and  salvors  ...     196 

DESCENT  (see  Pedigree). 

DESCRIPTION,    matter    of    essential,    must    be    proved    as    laid     (see 

Variance)  ; 220-3 

of  instrument  in  indictment  for  forgery,  what  sufficient  222 

by  way  of  exception  or  limitation  material  841 

is  error  in,  less  important  than  mistake  in  name?  835-6 

falsa  demonstratio  non  nocet  837-41 

application  to  two  subjects,  lets  in  parol  evidence  and  declaration  of 

intention    829 

in  deed,  party  not  estopped  from  disputing  100 

DESIGNS  (see  Patents  and  Designs  Acts,  1907  and  1919). 

novelty  of,  question  for  jury  50 

DESTRUCTION  of  evidence  (see  Spoliation). 

of  instrument,  what  proof  of,  sufficient  to  let  in  secondary  evidence  ...  321-6 

admission  of,  by  adversary,  waiver  of  notice  339 

when  plaintiff  can  recover  on  destroyed  bill  or  cheque  327 

when  probate  will  be  granted  of  destroyed  will 326 

of  will,  what  sufficient  to  revoke  it  737-8 

of  property  (see  Malicious  Injuries). 

DETENTION  OP  WITNESSES,  when  costs  allowed  for  special  857 

DETINUE,  whether  founded  on  tort,  for  purposes  of  costs  44 

DEVIATION,  warranty  against,  implied  in  marine  policy  804 

DEVISE  (see  Will  and  Parol  Evidence)  may  be  proved  by  probate,  when 

1194-7 

DEVISEE,  when  presumed  entitled  to  emblements  163 

may  be  cited  to  Probate  Division,  when 1194 

DEVOLUTION  of  property  without  conveyance,  when  allowed  687-94 

DIARY  of  deceased  solicitor  not  generally  admissible  479 

DICTIONARY,  judge  will  refresh  his  memory  by  22 

DILAPIDATIONS,  ecclesiastical,  repairs  of,  certified  by  official  surveyor  1102 

DILIGENCE,  how  far  question  for  judge  or  for  jury 41 

in  search  for  documents,  what  will  let  m  eecondary  evidence   (see 

Lost  Instrument)  n.a'^on'i 

for  witnesses,  what  sufficient  348,375 

for  attesting  witnesses,  what  sufficient  1236 
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DIOCESAN,  probate  granted  by,  how  it  used  to  be  defeated  1168 

DIPLOMATIC  AGENTS  (see  Ambassador  and  Consul). 

DIPLOMATIC  COEEESPONDBNCE,  admissibility  and  effect  of  1127 

DIRECT  EVIDENCE  contrasted  with  circumstantial  70-3 

dangers  to  be  guarded  against  in  73-4 

DIEECTIONS,   summons  for   225 

order  upon,  as  to  mode  of  proving  particular  facts  296,486 

DIEECTOEIES,  inadmissible  1211 

DIEECTOES   (see  Joint  Stock   Companies)  bound  to  answer  respecting 

frauds  committed  by  them,  when  999 

cannot  be  convicted  of  fraud  having  disclosed  their  offences  oa  oath  . . .     999 

DISCHAEGE  of  witness  improperly  arrested,  motion  for,  to  what  Court 

made    904 

within  what  time  it  should  be  made  905 

disobedience  of  order  for,  renders  sheriff  liable  to  trespass  906 

of  a  contract  under  seal,  how  effected  783 

of  a  statutory  written  agreement,  by  parol,  how  far  784 

of  a  writt'en  agreement  at  common  law,  by  parol,  how  far  783 

proof  and  effect  of  certificate  of,  in  cases  of  assault  1108 

of  jury,  effect  of  1172 

DISCLAIMEE  of  gift  may  be  by  parol  689 

of  lease  and  of  unprofitable  property  by  trustee  of  bankrupt  692 

DISCLOSUEES  (see  Privileged  Communications). 

DISCOVEEY  not  enforced  in  aid  of  prosecuting  or  defending  indictment  1032 

when  subjecting  party  to  prosecution,  penalty,  or  forfeit  997 

exceptions  to  last-mentioned  rule  999-1003 

powers  of  enforcing  under  E.  S.  C 378 

under  Friendly  Societies  Acts  1038,1100 

as  to  facta  known  to  opponent  (see  Interrogatories)  378 

DISCEEDIT,  how  far  party  may  throw,  on  his  own  witness  (see  Witnesses)    977 

how  far  witness  may  throw,  on  himself  911 

of  husband's  testimony  by  wife  922 

DISCEEPANCIES  in  evidence,  effect  of  67 

DISCEETION  OP  JUDGE  in  allowing  amendment  should  be  liberally 

exercised     211 

in  refusing  amendments,  decision  of  judge  generally  final  207 

in  deciding  on  right  to  begin,  how  far  controllable  by  court 290 

as  to  recalling  or  confronting  witnesses  1013-14 

as  to  examining  young  children  936 

in  regulating  the  mode  of  examining  witnesses  954 

DISEASE,  declaration  of  patient  as  to,  admissible  399 

DISEASES   OP  ANIMALS   ACT,   1894    (see   Table   of  Statutes,   57    & 
58  Vict.  c.  57), 

accused  under,  must  prove  lawful  authority  or  excuse  284 

orders  and  regulations  under,  effect  of  1208 

certificate  of  inspector  under,  effect  of  1102 

DISGEACE,  how  far  witness  bound  to  answer  questions  tending  to  his  ...  1004 

DISHONOUE  (see  Bill  of  Exchange). 
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DISMISSAL  (see  Discharge)  of  Bummons  at  chambers,  effect  of  1193 

of  information  under  Summary  Jurisdiction  Act,  1879,  effect  of  1108 

of  application  at  quarter  sessions ,  effect  of  1173 

at  petty  sessions,  effect  of  1193 

of  action  without  hearing  evidence,  effect  of  1172 

of  suit  in  Ecclesiastical  Court,  effect  of  1175 

DISPAEAGEMENT  of  own  title  by  person  in  possession,  admissible  468 

as  against  both  privies  and  strangers  ...  468 
but  must  be  of  his  title  merely,  and  not 

of  the  estate  468 

DISPUTABLE  PEE  SUMPTIONS   (see  Presumptions)   114 

DISSENTEES,  registers  of,  what  in  custody  of  Eegistrar-General  1034-5 

how  inspected  1034-5 

when  admissible  (see  Non-Parochial  Registers)  1083 

inscriptions  in  burial-ground  of,  admissible  in  pedigree  eases 449 

registration  for  worship  and  marriage  of  meeting-houses  of  1109 

effect  of  certificate  of  such  registration  1109 

DISSOLUTION  of  partnership  proved  by  notice  in  Gazette  or  newspaper  ...  1130 

inference  must  be  raised  aliunde  that  party  has  read  the  notice 1130 

how  this  may  be  done  1130 

of  Parliament  does  not  justify  arrest  of  member,  when  39 

of  marriage  (see  Divorce). 

DISTANCE  measured  as  the  crow  flies  18 

evidence  respecting,  liable  to  error  74 

DI8TEESS,  warrant  of,  to  enforce  payment  of  rate,  when  action  lies 

against  justice  for  granting  1135 

putting  in,  for  rent,  when  waiver  of  forfeiture  546 

when  mortgagor  may  put  in,  as  bailiff  or  mortgagee  170 

in  action  for  excessive,  effect  of  not  guilty  by  statute  234 

lodger's  goods  how  protected  from  ■•...     756 

recent  Act  for  Amending  Law  of  (see  Table  of  Statutes,  34  &  35  Vict, 
c.  79). 

DISTRIBUTIONS,  books  of,  how  far  evidence  1201 

DISTRICT  EEGISTEY  OFEICE  (see  Land  Registry  Office), 

seal  of,  judicially  noticed  9 

DITCH,  presumption  as  to  ownership  of  126 

DIVIDENDS,  apportionment  of  157 

-DIVINE  (see  Parson). 

DIVISIBILITY  of  demands  by  plaintiffs  1159-60 

of  cause  of  action  in  County  Court 1160 

DIVOECB  does  not  make  communication  between  husband  and  wife  less 

privileged    618 

presumption  of  bastardy,  arising  from  VcVmc  eq7 

on  bill  for,  how  far  wife's  letters  were  admissible  164,526,587 

in  suit  for,  by  reason  o£  adultery,  how  far  wife's  confession  admissible 

526,  587 

in  suit  for,  how  far  acts  of  adultery  subsequent  to  petition  evidence  ...    249 

parties  to  record  and  their  wives  are  admissible  witnesses    914 

but  not  bound  to  answer  questions  respecting  adultery  ...    915 

sentence  of,  is  a  judgment  in  rem  ••• •■ ;••■•  1138 

as    such,    conclusive    of    fact    adjudicated,    as    against 

strangers ••. 1139 

effect  of,  in  a  criminal  prosecution  114iJ 

foreign  sentence  of,  its  effect  1177,1184 
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DIVORCE  COURT,  seal  of,  judicially  noticed  9 

documents  in  cause  in,  taken  or  sworn  abroad,  how  proved  1& 

powers  o£,  judicially  noticed  21 

how  causes  in,  are  to  be  tried  24 

are  wife's  admissions  of  adultery  evidence  in?  526,587 

commissions  to  examine  witnesses  granted  in  376 

common  law  rules  of  evidence  observed  in  661 

competency  of  parties  to  suits  in,  as  witnesses  914 

attendance  of  witnesses  before,  how  enforced  878 

what  decisions  of,  judgments  in  rem  1138 

DOCK- WARRANT,  delivery  of,  vests  goods  sold,  when  722 

DOCTOR  (see  Medical  Man). 

DOCUMENTARY  EVIDENCE  ACT,  1845   (see  Table  of  Statutes,  8  & 

9  Vict.  c.  113)  11 

DOCUMENTARY  EVIDENCE  ACT,  1868  (see  Table  of  Statutes,  31  & 

32  Vict.  c.  87)  1044,1128 

DOCUMENTARY    EVIDENCE    ACT,    1882    (see    Table    of    Statutes, 

45  Vict.  c.  9)  1044 

DOCUMENTARY    EVIDENCE    ACT,    1895     (see    Table    of    Statutes, 

58  Vict.  c.  9)  1044 

DOCUMENTS    (see    Admissions,    Writings,    Notice   to   Produce,    Public 
Records  and  Documents,  Private  Writings), 
coming  from  abroad,  statutory  provisions  concerning  1062  et  seq. 

DOG,  presumption  as  to  ownership  of  130 

person  charged  with  keeping,   without   licence,   must   prove   age   of 
dog,  when  284 

DOMESDAY-BOOK,  what  it  contains  1199 

where  deposited  1017 

how  inspected  1016-17 

how  proved  1049 

admissibility  and  effect  of  1199 

DOMESTIC  (see  Servant). 

DOMICIL,  presumptions  respecting   197 

declarations  at  time  of  changing,  admissible  as  part  of  res  gestae  403 

when  it  gives  jurisdiction  in  matrimonial  cases  1177 

what  is   197 

DONATIO  MORTIS  CAUSA  passes  no  property  without  delivery  669 

requires  actual  contemplation  of  death  669 

liable  to  probate  duty,  when  669 

DONEE  of  personal  chattels,  when  title  complete  669- 

DORMANT  PARTNER  (see  Partner). 

DOUBLE  PORTIONS,  presumption  against  843 

no  presumption  against,  recognised  in  Scotland  844 

DOUBT,  benefit  of,  given  to  prisoner  115 

DOWER  may  be  barred  by  Statute  of  Limitations 82 

DOWN  SURVEY,  admissibility  and  effect  of  1201 
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DEAINAGE  ACTS  in  Ireland,  notices,  &c.,  under,  proved  by  Gazette  ...  1129 
orders  under,  how  proved  1096 

DRAMATIC  PIECE,  what  constitutes  representation  of,  question  for  jury      55 
onus  of  proving  consent  of  owner  to  perform  285 

DRAWER  (see  Bill  of  Exchange). 

acceptor  estopped  from  disputing  signature  of  574 

may  dispute  indorsement  by  575 

DREAM,  whether  confessions  admissibls  if  made  while  talking  in  a 695 

DRUGGISTS,  registration  of,  how  proved  1112 

DRUNKENNESS,    confessions    obtained    by    making    prisoner    drunk, 

admissible    595 

incompetency  of  witness  from  935 

of  attesting  witness  renders  attestation  invalid  725 

DUBLIN  GAZETTE   (see  Gazette)  1044 

DUCES  TECUM  (see  Subpoena,  Attendance  of  Witnesses)  851 

DUCHY  (see  Cornwall,  Lancaster). 

DUES  presumed  legal  from  long  enjoyment  '. 136 

DUB  DILIGENCE,  how  far  question  for  judge  or  for  jury 41 

DUEL,   persons    present    at    and   countenancing    may    refuse    to    answer 

questions  on  indictment  for  murder   998 

DUMB  witness  competent,  if  proved  to  have  capacity  935 

examination,  how  taken  935 

DUPLICATE  ORIGINALS,  what  they  are  314,319 

each  considered  primary  evidence  314,319 

all  must  be  accounted  for,  before  secondary  evidence  of  one  can  be 

given    "94 

notice  to  produce,  when  unnecessary  335 

DURATION  OP  LIFE,  presumption  as  to  189-94 

DURESS,  admissions  made  under  illegal,  not  receivable  541 

under  legal,  receivable  ■••-• 541 

confessions  made  during  illegal,  whether  admissible  603 

instrument  may  be  defeated  by  parol  proof  of  being  obtained  by  780 

party  not  estopped  by  deed  obtained  by  97 

DWELLING-HOUSE,  on  indictment  for  stealing  in,  prisoner  may  be 

convicted  of  larceny   217 

acquittal  for  stealing  in,  bar  to  indictment  for  larceny 1163 

is  an  acquittal  for  larceny  a  bar  to  indictment  for  stealing  m?  1163 

DYING  DECLARATIONS,  why  admissible  -  488 

only'  admissible   where   death   of   declarant    subject   to   charge,    and 

circumstances  of  death  subject  of  declaration  488 

admissibility  of,  question  for  judge  ^° 

why  limited  to  cases  of  homicide  489 

inadmissible,  where  declarant,  if  living,  would  have  been  incompetent 

from  imbecility  or  tender  age  490 

of  felo-de-se  admissible  against  accomplice  • 49U 

of  wife  admissible  against  husband  charged  with  murdering  her 490 

declarant  must  have  been  in  actual  danger  of  death  and  aware  of 

his  danger,  and  death  must  have  ensued  491 

the  existence  of  these  facts  must  be  decided  on  by  judge 26,491 
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DYING  DECLARATIONS— continued.  page 

Scotch  law  respecting  493 

declaration  must  relate  facts,  and  not  opinions,  and  be  relevant  to 

issue     493 

must  be  complete  494 

if  taken  in  writing,  must  writing  be  produced?  494 

need  not  be  taken  in  writing  494 

may  be  in  answer  to  leading  questions  493 

if  in  answer  to  questions  both  questions  and  answers  must  be  given  ...  488 

if  informal  as  a  deposition,  still  admissible  494 

admissible  for  accused,  as  well  as  for  prosecutor  493 

value  of  495 

is  diminished  by  want  of  cross-examination  491,495 


EAENEST,  to  bind  a  bargain,  when  sufficient  under  Statute  of  Frauds  ...  698 

EASEMENT  must  be  created  and  assigned  by  deed  667 

how  affected  by  Prescription  Act  82 

•    how  far  sect.  4  of  Statute  of  Frauds  applies  to 712 

admission  of,  by  tenant,  not  binding  on  landlord  470 

presumption  as  to,  on  severance  of  tenements  127 

presumption  as  to  right  of  support  from  adjoining  land  127 

from  adjoining  house  127 

from  subjacent  soil  127 

from  lower  story  127 

EAST  INDIA  COMPANY  (see  India), 


and  transfer  books  of,  how  inspected  1032 

how  proved  1087 

admissible  as  public  documents  1087 

correspondence  between,  and  Board  of  Control,  privileged  from  dis- 
closure      646 

ECCLESIASTICAL  CBNSUEE,  witness  not  bound  to  answer  questions 

subjecting  him  to  997 

ECCLESIASTICAL  COURTS  now  shorn  of  much  of  their  jurisdiction  ...     661 

powers  of,  judicially  noticed  21 

single  witness  insufficient  in  661 

attendance  of  witnesses  before,  how  enforced  880 

seal  of  Prerogative  Court  of  Canterbury,  judicially  noticed  9 

proof  of  judicial  proceedings  of  1055 

in  proving  judgment  of,  what  preliminaries  must  be  put  in  1070 

when  judgment  of,  provable  by  putting  in  minute  book  1067 

decrees  of,  when  judgments  in  rem  1138 

and  as  such,  how  far  binding  upon  strangers  1139 

how  far  binding  in  criminal  matters  1142 

sanity  or  insanity  of  testator  was  provable  in,  by  evidence  of  treatment 

by  relatives  396 

wife's  confessions,  how  far  were  evidence  in  526 

comparison  of  handwriting  allowed  in  1242 

witnesses  protected  from  self -crimination  in  997 

exemplification  of  probate  or  letters  granted  by,  admissible  to  prove 

title  of  executor  or  administrator  318 

ECCLESIASTICAL  DILAPIDATIONS  ACT,  1871  (see  Table  of  Statutes, 

34  &  35  Vict.  c.  43),  repairs  of  dilapidations  certified  by  surveyor  ...  1102 

ECCLESIASTICAL  LAW,  judicially  noticed  4 

ECCLESIASTICAL  LEASES  AND  DEEDS,  how  proved  under  certain 

Acts     1097 

ECCLESIASTICAL  PERSONS,  entries  in  books  of  deceased  evidence  in 

favour  of   succeeding    470 
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ECCLESIASTICAL  SUEVEYS   (see  Terriers). 

BDINBUEGH   GAZETTE    (see    Gazette)    1044 

EDUCATION  (see  Elementary  Education  Act). 

EJECTMENT  (see  Recovery  of  Land). 

ELECTION,  when  prosecutor  will  be  put  to,  in  cases  of  felony  244-6 

•     when  not  244-6 

indictments  under  the  Indictments  Act,  1915  245 

counts  for  stealing  and  receiving  may  be  joined  246 

proper  time  for  putting  prosecutor  to  245 

doctrine  of,   applicable  to  misdemeanours   245 

by  trustee  of  bankruptcy  to  disclaim  lease  or  other  property  692 

ELECTION  BEIBEEY  (see  Bribery). 

ELECTION  PETITIONS, 

in  Courts  for  trial  of,  attendance  of  witness  how  enforced   (sub  tit. 

"  Courts  for  the  Trial  of  Election  Petitions  ")   887 

scale  of  costs  to  witness  866 

witness  when  indemnified  999 

declaration  of  voter  against  own  vote,  evidence  620 

ELECTEIC  LIGHTING  CLAUSES  ACT,  1899  (see  Table  of  Statutes, 
62  &  63  Vict.  c.  19), 
records  of  electric  light  meters  admissible  in  evidence  176 

ELEMENT AEY  EDUCATION  ACT,  1870  (see  Table  of  Statutes,  33  &  34 
Vict.  c.  75), 

notices  respecting,  may  be  sent  by  post  174 

certificates  of  Education  Department  granted  under  1102 

EMBAEEASS,    when    statements    tending    to,    will    be    struck    out    of 

pleadings      "05. 

EMBEZZLEMENT,    more   than   one    act   of   may   be   charged   in    one 

indictment       2*5 

on  indictment  for,  when  sufficient  to  allege  and  prove  generally  that 

money    was   embezzled    220 

trial  for,  bar  to  indictment  for  larceny  on  same  facts  1163 

trial  for  larceny,  bar  to  indictment  for,  on  same  facts  1163 

agents,  solicitors,  bankers,  &c.,  cannot  be  convicted  of,  if  they  have 
disclosed  their  offences  on  oath  "9® 

EMBLEMENTS,   presumption  respecting   title  to   162 

definition  of   1^* 

what  crops  do  not  fall  within  law  of  '1°' 

EMIGEANTS,   rules   of  trustees   of   docks   concerning   landing  of,   how 

proved      1126 

EMPLOYEES'  LIABILITY  ACT,  1880  (see  Table  of  Statutes,  43  &  44 
Vict.  c.  42), 

limitation  of  time  for  bringing  actions  under '« 

provisicns  of,  as  to  liability  of  employers  for  mjunes  to  workmen  ...     81d 
notices,  how  served  under  the  Act  •. 1'* 

ENCEOACHMENT  on  waste  by  tenant  presumed  to  be  for  landlord  129 

ENDOWED  SCHOOLS  ACT,  1869  (see  Table  of  Statutes,  32  &  33  Vict, 
c.  56). 
Charity  Commissioners  may  enforce  attendance  of  witness  m  cases 

under     ' l^ 

schemes  under,  presumed  duly  made  '° 

notices  under,  may  be  sent  by  post  •. - ■■■'* 
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ENPOECING   ATTENDANCE    OF   WITNESSES    (see   Attendance   of 
Witnesses). 

ENGINEEES,  testimony  of,  often  partisan  66,  73 

BNGEAVED  FAC-SIMILE  of  name,  when  sufficient  signature  704,  731 

ENGEAVINGS  on  rings  admissible  in  matters  of  pedigree  449 

ENJOYMENT,  inference  of  legal  right  from  130-3 

ENLISTMENT  of  soldiers,  how  proved  1095 

ENQUIEIES   (see  Inquiries). 

ENEOLMENT  DEPAETMENT  in  Central  Office,  what  documents  must 

be  filed   in   767-9 

ENEOLMENT  of  documents,  when  necessary  :—  767-71,  1116-20 

under  Mortmain  Act  767,  1117 

deeds  of  relinquishment  by  parsons  767,  1119 

bargains   and  sales,  when  768,   1115 

warrants  of  attorney  and  cognovits,  and  judge's  orders  768,  1116 

bills  of  sale  of  personal  chattels  768,  1116 

deeds  relating  to  Crown  revenues  769,  1116 

assurance  under  act  for  abolishing  fines  and  recoveries  769 

life  annuities  before  1854,  and  since  769 

contracts  between  solicitors  and  their  clerks  770 

of  documents,  when  allowable  : —   767 

registrations  in  Yorkshire  and  Middlesex  771,  1118 

deeds   relating   to   charities    771 

awards  under  Inclosure  Acts   771 

of  document,  does  it  dispense  with  calling  attesting  witnesses?  1235 

want  of,  in  case  of  annuity,  cannot  be  set  up  by  grantee  569 

of  deeds,  &c.,  proof  of  : —  1115 

1.  by  producing  instrument  with  indorsement  of,  signed  by  registrar...  1115 
rule  applied  to  bargains  and  sales  enrolled  under  27  Hen.  8,  c.  16  1115 

to  leases  within  Duchy  of  Lancaster 1116 

to  indentures  under  Mortmain  Act   1115 

to  instruments  enrolled  in  Duchies  of  Cornwall  or  Lancaster  1116 

in  Petty  Bag  Office  1116 

in     Enrolment     Department     of     Central 

Office      , 1116 

to  deeds  as  to  Crown  lands,  enrolled  in  Land  Eevenue  Office  1116 

2.  by  office  or  certified  copies,  when  1120 

rule  applied  to  bargains  and  sales  enrolled  under  27  Hen.  8,  c.  16  1116 

in  Duchies  of  Cornwall  or    Lan- 
caster        1117 

in  Office  of  Charity  Commissioners    771 

to  instruments  registered  in  Dublin   1119 

to  judgment  mortgage  in  Ireland   1119 

to  documents   registered   in   Yorkshire    1117 

to  parsons'  deeds  of  relinquishment,  how  far  1119 

3.  by  examined  copies,  when  315 

copies  generally  inadmissible  as  primary  evidence  to  prove  contents 

of  deeds  315 

generally  admissible  as  secondary  evidence,  only  against  party  regis- 
tered and  his  privies  315  . 

exception  to  these  rules  315 

of  leases  granted  by  Crown,  admissible  as  primary  evidence  of  their 

contents     315 

so,  of  leases  granted  by  Duke  of  Cornwall  315 

old  Office  in  Chancery,  seal  of,  judicially  noticed  9 
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ENTEIES,  when  may  be  used  to  refresh  memory  (see  Memory)  960-6 

o£  births,  deaths,  and  marriages  in  books  'by  relatives,  evidence  in 

matters  of  pedigree  447 

against  interest,  in  account  books,  admissible  when  party  who  made 

them  is  dead  (see  Interest)  296,459-67 

in    books    of    deceased    ecclesiastical    persons,    when    admissible    for 

successors     470 

30  years  old  require  no  proof 94 

made  in  course  of  office  or  business,  when  admissible  (see  Course  of 

Ojfice  or  Business)  477-86 

made  by  party  himself  in  his  own  shop  books,  admissible  in  America  ...    484 

so  by  civil  law,  and  by  laws  of  Prance  and  Scotland  486 

so  in  taking  accounts  in  High  Court,  when  485 

not  admissible  at  common  law  484 

but  admissible  by  statute  law,  semble  484 

reading  of  some,  does  not  let  in  other  distinct  entries  in  same  book  ...     606 

ENVOYS  (see  Amba^ssador). 

EQUITABLE  MOETaAGE  by  deposit  of  deeds,  hot  within  Statute  of 

Frauds     713 

EQUITY  (see  Chancery  Division),  rules  of,  judicially  noticed  4 

rules  of,  to  be  acted  on  in  all  courts  4 

conflicting  with  rules  of  law,  must  prevail  4 

person  having  a  secret,  standing  by  565 

parol  evidence  admissible  to  rebut  an  (see  Rebutting  an  Equity)  843-7 

EQUITY  OP  REDEMPTION,  contract  to  convey,  within' sect.  4  of  Statute 

of  Frauds   713 

EQUITY  PROCEDUEE  ACT,  1852  (see  Table  of  Statutes,  16  &  16  Vict. 

c.  86), 
1867,  for  Ireland  (see  Table  of  Statutes, 
30  &  31  Vict.  c.  44,  Ireland). 

EEASUEE  (see  Alterations). 

what  has  been  written  over,  is  question  for  judge  66 

when  solicitor  cannot  give  evidence  as  to  937 

BEEOE,  pendency  of  proceedings   in,  will  not  prevent  judgment   from 

acting  as  a  bar  nr^ 

in  proceedings  in  civil  causes  may  be  amended 204 

ESCAPE,  sheriff  no  longer  liable' to  action  for 1132 

in  action  against  officer  for,  he  might  dispute  lega,lity  of  custody  676 

could  he  be  forced  to  produce  writ  for  inspection? 1033 

proof  of  foreign  or  colonial  depositions,  where  prisoner  escapes  into 
England  1062-4 

ESCEO'W,  effect  of  alteration  in  instrument  delivered  as  an  1225 

whether  deed  delivered  as  an,  question  for  jury  50 

unless  question  turn  on  writings  50 

delivery  of  deed  as  an,  provable  by  parol  '"8 

ESTOPPEL,  nature  and  principles  of  ^4 

must  be  certain  to  every  intent ^* 

binds  parties  and  privies  (see  Privies)  ■ .•■■■;•■■••,■■;;■■ 

as  to  post-dated  bills,  cheques,  &c.,  even  as  agamst  the  rights  of  the 

revenue,   there  may   exist   an • c7Afi 

arising  from  drawing,  accepting  and  indorsing  bills  574-b 

exception   as  to  privies   ^^ 

three  classes  :  by  deed— of  record— in  pais  ■■••      »d 

must  be  specially  pleaded,  when  ^"'  ^'-^^ 

abolished  by  New  York  Code  ^* 
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by  deed:—  97-103 

party  not  estopped  from  avoiding  his  deed  by  proving  illegality  97 

trustees  for  public,  when  estopped  from  disputing  their  deeds  99 

party  estopped  from  disputing  conveyance  which  he  executed  when 

heir       i 99 

party  not  estopped  from  disputing  mere  description  100 

how  far  party  estopped  by  recitals  101-2 

must  be  reciprocal  103,  557,  579 

deed  that  can  take  effect  by  interest  shall  not  take  effect  by  104 

of  records  (see  Public  Records  ind  Documents). 

in  pais    (see  Admissions)    105-10 

tenant  how  far  estopped  from  disputing  landlord's  title  106-8 

if  landlord  devisee,  tenant  cannot  show  devisor  insane  105 

unless  in  clear  case  of  fraud  105 

tenant  should  yield  up  premises  and  bring  action  to  recover  them  105 

even  where  landlord  shows  a  joint  or  equitable  title,  tenant  cannot 

avail   himself   of   it    105 

if  landlord  a  corporation,  tenant  cannot  rely  on  occupation  without 

deed      105 

rule  applicable  in  trespass  as  well  as  in  action  to  recover  land  105 

rule  extends  to  party  coming  in  under  tenant  105 

and  to  lodgers,  servants,  and  licensees 105 

tenant  may  show  that  landlord's  title  has  expired  lOS 

or  that  he  had  none  at  a  previous  time  1(16 

or  may  rely  on   eviction  by  title  paramount   106 

tenant  only  estopped  from  denying  title  of  party  who  gave  him  pos- 
session            108 

what  constitutes   a  letting  into  possession   108 

BtlNDO,  morando,  et  redeundo  (see  Arrest) 899-906 

EVICTION  by  title  paramount,  tenant  may  show  .106 

EVIDENCE,  definition  1 

not  susceptible  of  demonstration  1 

competent  or  admissible,  what  2 

satisfactory,  or  sufficient,  what  is  .*. 2 

admissibility  of,  question  for  judge  2,  25 

effect  of,  question  for  jury   2 

presumptive   (see  Presumptions)   75-201 

general  rules  governing  production  of  203  et  seq. 

must  correspond  with  allegations,  but  sufficient  if  substance  of  issue 

proved    (see    Variance,   Amendment)    208 

must  be  confined  to  points  in  issue  (see  Issue,  General  Issue)  224,  225 

of  collateral  facts,  how  far  admissible  (see  Collateral  Facts)  285-44,  246-54 

of  previous  offences  of  accused,  when  admissible  in  proof  of  guilt  262 

of  character  of  party,  when  admissible   (see  Character)   255-72 

of  witness,  when  admissible  (see  Character)  271,  1009 

on  whom  the  burden  of  proof  lies  (see  Onus  Probandi)  273-93 

best,   always  required   (see  Best  Evidence)    294-320 

exception  to  rule  that  best  evidence  must  be  presented  295 

secondary,  when  admissible  (see  Secondary  Evidence)  321-85 

addressed  to  senses,  most  satisfactory  (see  Inspection  by  Jury)  386-91 

hearsay,  generally  inadmissible  (see  Hearsay)  392-416 

«xcept  :  1.  in  matters  of  public  and  general  interest  (see  Public  and 

General  Interest,  Lis  Mota)  417-35 

2.  of  pedigree  (see  Pedigree,  Lis  Mota) 437-51 

3.  of  ancient  possession  (see  Ancient  Possession)  452-58 

4.  declarations  agaijist  interest  (see  Interest)  459-76 

5.  in  course  of  office  (see  Course  of  Office  or  Business)  477-87 

6.  dying  declarations   (see  Dying  Declarations)   488-95 

admissions,   when   evidence    (see   Admissions)    496-581 

confessions,  when  evidence    (see   Confessions) 582-616 

what  excluded  on   grounds  of    public    policy    (see    Privileged    Com- 
munications)          617-61 

-when  more  than  one  witness  necessary  (see  Number  of  Witnesses)  652-666 
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EVIDENCE— continued.  p^gB 

what  transactions  must  be  evidenced  by  deed  (see  Deed)  667-80 

by    writing    signed    under    Statute    of    Frauds    (see    Statute    of 

,  Frauds)      683-723 

by  ^'1  .    •■■•. ■ • 723-41 

by  writing  signed  under  Lord  Tenterden's  Act  (see  Lord  Tenter- 
den's   Act)   741.53 

by  acknowledgment  taking  case  out  of  Eeal    Property    Limita- 
tion Acts   753-5 

or  out  of  Prescription  Acts  755 

by  writings  under  other  Acts  (see  Writings)  756-62 

what  instruments  must  be  attested  by  witness  (see  Attesting  Witnesses, 

Wills,   Warrant  of  Attorney) 723,  758,  764-7 

what  instruments  must  be  enrolled  '. '767-71 

may   be   enrolled    77]^ 

parol,  inadmissible  to  vary  writings  (see  Parol  Evidence)  772-94 

admissible  to  explain  writings  (see  Parol  Evidence)  795-847 

enforcing  attendance  of  witnesses  (see  Attendance  of  Witnesses)  ...  849-99 

witnesses  protected  from  arrest  (see  Arrest)  899-907 

competency  of  witnesses   (see  Competency)  908-47 

use  of  affidavits   (see  Affidavits)  948-53 

examination  of  witnesses   (see    Witnesses)   954-1014 

inspection,  proof,  admissibility,  and  effect  of  public  records  and  docu- 
ments (see  Public  Records  and  Documents)  1015-1212 

of   public   writings    1211 

of  private  writings  1213-47 

proof  of  handwriting  (see  Handwriting)  1238-47 

practical  rules  as  to  time  and  mode  of  objecting  to  1247 

when  evidence  offered  for  particular  purpose  is  inadmissible  for  that 

purpose,  but  admissible  generally  1247 

in  civil  suits  pending  in  foreign  courts  on  891 

as  to  criminal  proceedings  pending  in  foreign  courts   891 

in  actions  pending  in  colonial  courts   891 

proof  of  evidence  taken  by  commission  1072 

when  inadmissible  evidence  is  received  at  trial  without  objection  1247 

nature  of  objection  to,  must  be  distinctly  stated  at  trial  1248 

when  evidence  rightly  rejected  on  ground  on  which  tendered  is  ad- 
missible on   another  ground   1248 

when  rejected  at  trial,  there  should  be  a  formal  tender  to  judge  1249 

effect  of  improper  admission  or  rejection  of  1249 

Court  of  Appeal  may  receive  further  1249  et  seq. 

meaning  of  "further  evidence"  1250 

discovered    since    the    hearing    1261 

practice  as  to  calling,  in  reply  290-3 

foreign  rules  of,  cannot  affect  proceedings  in  this  country  58 

EVIDENCE  ACT,  1851  (see  Lord  Brougham's  Act,  and  Table  of  Statutes 
14  &  15  Vict.  c.  99). 

EVIDENCE  BY  COMMISSION  ACTS,  1859  and    1885    (see    Table    of 

Statutes,  22  Vict.  c.   20)   892 

EVIDENCE  ON  COMMISSION,  power  of  High  Court  to  order  evidence 

to  be  taken  on  889 

practice  as  to  return  of,  use  of  and  proof  of  depositions  so  taken  1072 

power  of  County  Court  to  order  evidence  to  be  taken  on 893 

power  of  Q.  B.  Div.  to  issue  writs  of  mandamus,  or  commissions  to 

judges  in  India,  the  colonies,  &c.,  to  take   ." 883 

power  to  order  attendance  of  witnesses  to  give  evidence  in  suits  pend- 
ing in  High  Court  on   889,  890,  891 

EXAGGEKATION,  ground  for  suspecting  witness  03 

women   addicted  to   64 

EXAMINATION  of  witness  viva  voce   (see   Witness)  '964-1014 

of  witness  by  justice,  coroner,  examiner,  or  by  commission  (see  Deposi- 
tions, Examiner,  and  Commission). 
of  prisoner  by  justices  or  coroner  (see  Confession)  606-614 
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EXAMINATION— conMnued.  pagb 

when  formally  taken,  excludes  parol  evidence  of  prisoner's  statement    300 

informal,  may  refresh  memory  of  party  who  wrote  it  611 

if  used  as  an  admission,  whole  formerly  had  to  be  read  503-6 

of  parties,  prior  to  trial  (see  Commission,  Interrogatories)  376-9 

in  bankruptcy  (see  Bankruptcy  Courts). 

under  Poor  Law  Acts,  need  not  have  separate  caption  to  each  609 

of  witness  in  aid  of  suits  in  foreign  courts  891 

in  colonial  courts  .■ 892 

EXAMINED  COPY  (see  Copy). 

EXAMINEE  (see  Commission,  Depositions,  Evidence  on  Commission). 

who  may  be   372 

must  take  all  examinations  ordered  in  the  High  Court  unless  other- 
wise directed  by  a  judge   372 

may  take  examinations  in  Admiralty  actions  368  et  seq. 

mode  of  distribution  of  examinations  among  372 

duties  of  372 

form  of  order  for  examination  of  witnesses  by  373 

witness  wilfully  failing  to  attend  before,  when  ordered,  guilty  of  con- 
tempt        369 

witness  how  made  to  attend  before  879 

witness  attending  before,  entitled  to  conduct  money  as  at  trial  369 

witness  attending  before,  privileged  from  arrest  (see  Arrest)  91^2 

copies  of  writ  and  pleadings  to  be  furnished  to  369 

mode  of  taking  examination  by   1071 

production  of  documents  before,  by  person  not  party  369 

may  order  witnesses  out  of  room  369 

evidence  before,  may  be  taken  down  by  shorthand  writer,  when  370 

Court  may  give  special  directions  as  to  the  evidence  to  be  taken  before  37] 

proceedings  where  subpoenaed  witness  refuses  to  attend  or  to  be  sworn  369 

proceedings  where  witness  objects  to  questions  asked  370 

to  make  special  report  to  Court  370 

Court  may  act  on  report  as  it  thinks  fit 370 

may  administer  oaths   371,  879,  941 

depositions  taken  before,  to  be  sent  to  and  filed  in  Central  Office  1071 

has  no  power  to  allow  party  to  discredit  own  witness  978 

but  leave  must  be  granted  by  the  Court 978 

how  he  must  act  on  such  occasions  978 

EXCEPTION,  burthen  of  proving,  in  certain  cases  283-4 

EXCEPTIONS  (see  Bill  of  Exceptions). 

EXCHANGE,  BILLS  OF  (see  Bill  of  Exchange). 

EXCHANGES  under  8  &  9  Vict.  c.  106,  must  be  by  deed  679 

BXCHEQUBE  BILLS,  contracts  for  sale  of,  not  within  sect.  17  of  Statute 

of  Frauds   716 

EXCISE  (see  Inland  Revenue),  books  of,  admissible  as  public  documents 

(sub  tit.  "  Public  Documents  ")   1089 

condemnation  of  property  by  Commissioners  of,  judgment  in  rem  ...  1138 

when  appointment  of  officer  of,  presumed  from  acting  —     165 

offenders  against  laws  of,  competent  witnesses  as  defendants  918 

EXCUSE,  burthen  of  proving  lawful,  in  certain  cases  282-3 

EXECUTED  CONTEACTS,  difference  between,  and  executory  674 

when  corporation  can  be  sued  on,  though  not  under  seal 674-5 

EXECUTION   OF  DEEDS,   &c.,  how  proved 964 

when  presumed      150 

when  admitted  by  payment  into  Court  1233 

thirty  years  old  requires  no  proof 93,  1231 

whether  this  rule  applies  to  deeds  of  corporations  94 

of  wills  (see  Wills). 
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BXBCUTOE  (see  Probate),  character  of,  must  be  specially  denied  230 

title  of,  how  proved  318,  1080 

entitled  by  foreign  probate,  cannot  sue  in  this  country  1185 

part-payment  by  one,  does  not  take  debt  out  of  Statute  of  Limitations 

as  to  others  so  as  to  make  them  personally  chargeable  513 

nor  does  written  acknowledgment  by  one  513 

but  nevertheless  binds  the  assets  still  unadministered  514 

how  judgment  to  be  given  and  costs  allowed  in  such  case  513 

assent  of,  to  legacy,  question  for  jury   50 

forfeits  legacy,  if  he  declines  office,  when  162 

presumption  against  deed  of  gift  by  legatee  to  153 

presumed  to  be  trustee  of  undisposed-of  residuary  estate  for  next  of 

kin      162 

may  retain  undisposed-of  residuary  estate  for  his  own  use,  when  162 

when  presumed  entitled  to  emblements   162 

judgment  against  testator  binding  upon   1148 

admission  of  testator,   evidence   against   533 

declarations  by,  inadmissible  against  special  administrator  533 

admissions  and  promises  by  one,  how  far  evidence  against  others  ...  516 
admission  by,  before  he  became  executor,  whether  evidence  against 

him  as  executor  519 

of  solicitor  is  privileged  from  producing  client's  papers  627 

exhibition  of  inventory  by,  how  far  evidence  of  assets  580 

probate  stamp,  how  far  evidence  of  assets  580 

proof  of  waste  of  assets  by,  what  sufficient  560 

admits  assets  by  suffering  judgment  by  default  560 

promise  by,  to  pay  out  of  own  estate,  must  be  by  signed  writing  697 

consideration  must  appear  expressly  or  impliedly  in  the  writing 698 

intermeddling  with  goods  of  deceased,  estops  denial  of  being  578 

purchase  from  legatee  by,  presumption  against  152 

EXECUTORY,  difference  between,  and  executed  contracts  674,  711 

EXEMPLIFICATION,  two  kinds  of   v 1051 

(1)  under  Great  Seal,  what,  and  how  obtained  1051 

proceedings  of  what  courts  may  be  proved  1051,  1055 

proved  by  mere  production,  being  a  record  1051 

(2)  under  seal  of  particular  court,  what,  and  how  proved  1051 

when  record  may  be  proved  by  1051 

of  higher  credit  than  examined  copy  1051 

sranted  bv  Probate  Division,  when  evidence  of  title  of  executor, 

&c. 318 

EXEMPTION,  burthen  of  proving,  in  certain  cases  282,  283 

EXPECTANCIES,  negotiations  respecting,  how  formerly  dealt    with   in 

Equity      •■ 1^4 

but  now  see  31  Vict.  c.  4  154 

EXPENSES  OF  WITNESS   (see  Attendance  of  Witnesses). 

EXPERIENCE,  evidence  rests  on  faith  of  testimony,  sanctioned  by  63 

sometimes  misleading  ■ °°"^ 

statements  apparently  contrary  to,  not  always  false  by 

EXPERTS,  competent  knowledge  of,  question  for  judge  '„';'"4q    ..7 

testimony  of,  how  far  deserving  of  credit  66,  '^'^f 

as  to  handwriting   oar 

collateral  facts,  when  admissible  to  illustrate  opinions  of  246 

may  refresh  memory  by  referring  to  professional  treatises  97d 

e.g.,  physician  may  refer  to  medical  books  V'"';"' 

foreign   lawyer  to  prove  foreign  law   may   refer    to    text-books, 

codes    &c 973-5 

may  speak  to  belief  or  opinion  'naann 

examples   •• • ■ ;--:-V. ^^^^ 

cannot  state  their  views  on  matters  of  moral  or  legal  obligation  y'U 
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opinions  of,  confined  to  questions  of  science  971 

admissible,  though  merely  founded  on  case  as  proved  ...     972 

but  cannot  be  asked  the  very  point  which  jury  are  to  decide  972 

cannot  be  called  to  prove  nautical  knowledge  or  skill,  when  972 

questions  should  be  put  in  the  abstract  972 

necessary,   to   prove   foreign   laws    973 

who  are  experts  for  such  purpose  976 

when  allowed  to  compare  writings  1009 

may  be  called  to  prove  date  of  ancient  writing  447,  968,  1013 

to  prove  that  writing  is  in  feigned  hand  968,  1013 

may  aid  jury  by  identifying  articles  by  comparison  387 

e.g.,  may  state  opinion  whether  two  coins  were  struck    in    the 

same   die    387 

e.g.,  may  state  opinion  of  two  samples  of  wine  drawn  from  same 
bin      387 

EXPERTS  AND  SCIENTIFIC  WITNESSES, 

special  allowance  may  be  made  to  857 

EXPIRED  lease,  proper  custody  of  324 

indenture  of  apprenticeship,  proper  custody  of  324 

EXPLANATION  of  doubtful  document  by.  parol  (see  Parol  Evidence)  ...     795 
in  re-examination  of  witness's  statement  in  cross-examination  1011 

EXPLOSIVES  ACT,  1875  (see  Table  of  Statutes,  38  &  39  Vict.  c.  17), 

by-laws   under    1124-5 

licences  and  rules  under,  how  proved  1006 

EXPOSURE  of  person   (see  Indecent  Exposure). 

EXPRESSIONS  of  bodily  or  mental  feeling,  admissible  as  original  evidence  399 

e.g.,  statement  by  sick  man  as  to  nature  and  effects  of  his  malady  ...  399 

complaints  of  outrages,  recenti  facto   400 

particulars  of  complaint  cannot  be  disclosed  400 

EXPRESSUM  PACIT  CESSAEE  TACITUM,  application  of  maxim  ...  546,  816 

EXPULSION,  sentence  of,  conclusive  on  strangers,  as  a  judgment  in  rem  1137 

EXTENTS,   how   proved 1073 

when  necessary  to  put  in  commission   1073 

when  not   1078,  1075 

EXTRADITION  ACTS,  1870  and  1873  (see  Table  of  Statutes,  33  &  34  Vict. 

c.  52,  and  36  &  37  Vict.  c.  60)  1062 

proof  of  orders,  in  council  under  1129 

proof  of  yarrants,  depositions,  affirmations,  and  certificates  of  convic- 
tions  under    1062 

accused  may  give  evidence  in  extradition  proceedings  927 

EXTRAS  beyond  contract,  cannot  be  proved  by  parol,  when  304 

EXTRINSIC  EVIDENCE,  to  explain  testator's  intention,  when  admis- 
sible (see  Parol  Evidence). 


FABRICATION  OF  EVIDENCE,  presumption  from  121 

FACTOR  (see  Agent,  Broker),  lien  of,  judicially  noticed  6 

FACTORS  ACT,  1889  (see  Table  of  Statutes,  52  &  53  Vict.  c.  45), 

presumption  of  ownership  arising  from  agent's  possession,  under  130 

person  in  possession  of  goods  under  hiring  agreement  not  enabled  to 
pass  property  therein  on  sale  by  the  130 
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FACTOEY    AND    WORKSHOPS    ACT,    1901    (see    Table    of   Statutes, 

1  Ed.  7,  c.  22),  convictions  under,  how  proved  1060 

surgical  certificate  of  fitness  for  employment  under,  how  proved  1102,  1114 

age  of  persons  employed  under,  how  proved  1114 

limitation  for  laying  informations  under  83 

notices  and  documents  under,  may  be  served  by  post  174 

burden  of  proof  of  age  in  proceedings  under  282 

procuring  attendance  of  witnesses  and  documents  in  investigations  as 
to   accidents   under   888 

FACTS  (see  Functions  of  Judge  and  Jury,  Presumptions), 

preliminary,  must  be  decided  by  judge,  when  25 

discovered  by  inadmissible  confession,  evidence,   when   614 

spoken  to  by  witness,  must  be  within  his  own  knowledge  966 

cannot  be  proved  by  hearsay  in  matters  of  general  interest  424 

when  evidence  in  matters  of  pedigree  441-3 

notice  to  admit  facts  (see  Notice  to  Admit). 

FAITH  IN  TESTIMONY,  on  what  it  depends  (see  Belief)  61-74 

FALSA  DEMONSTEATIO  NON  NOCET,  application  of  maxim  837 

FALSEHOOD,  best  tests  for  detecting   63 

FALSE  IMPEISONMENT,  within  what  time  action  for,  must  be  brought  77 

in  action  for,  evidence  of  plaintiff's  bad  character  inadmissible  267 

plea  of  justification,  evidence  of  malice  250 

recovery  of  damages  no  bar  to    action    for    malicious 

prosecution      1155 

confessions  made  during,   whether   admissible    603 

onus  of  proof  in  action  for,  different  to  malicious  prosecution  31 

FALSE  PRETENCES,  on  indictment  for  obtaining  money  by,  prisoner 

not  to  be  acquitted,  though  offence  proved  be  larceny  1161,  1163 

if  several  alleged  in  indictment,  not  necessary  to  prove  them  all  216 

indictment  for  obtaining  money  by,  bar  to  indictment  for  larceny  ....  1163 

acquittal  for  larceny  no  bar  to  indictment  for  obtaining  goods  by  1163 

on  trial  for  obtaining  goods  by,  witness  may  be  allowed  costs  860 

on  trial  for,  evidence  admissible  of  previous  offences  to  show  course 
of  conduct      253 

FALSE  EEPEBSENTATION,  inference  of  malicious  or  fraudulent  intent 

from      89 

as  to  a,  man's  credit,  must  be  in  signed  writing,  when  751 

FAMILY,  recognition  by,  in  proof  of  pedigree  (see  Pedigree)  446,  450 

conduct  of,  towards  a  relative,  inadmissible  on  question  of  insanity  ...     394 

aliter,  formerly  in  Ecclesiastical  Courts   ; 396 

of  person  killed  may  sue  for  compensation  within  12  months  77 

FAMILY  PORTRAITS,  admissible  in  matters  of  pedigree  449 

FARM  SERVANTS,  not  liable  to  discharge  at  month's  notice  39,  171 

FASTS,    judicially    noticed    20 

FATHER  AND  SON,  presumption  respecting  survivorship  193 

where  both  of  same  name  187 

deed  by  father,  appointing  guardian  of  child,  must  be  attested    (sub 

tit.   "Guardians")   ., 764,  1228-31 

purchase  by  father,  when  presumed  advancement  for  child  695 

FBAE,   confessions   under  influence   of,    what    inadmissible     (see    Con- 
fessions)            588 

FEE  SIMPLE,  title  to,  presumed  from  possession  130,  132,  469 

in  land,  carries  presumptively  right  to  minerals  132 
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PEELINGS,   expressions  of  bodily  or    mental,    admissible    as    original 

evidence       399 

of  strangers  respected,  when  impertinent  evidence  tendered  648 

EEES,  presumed  legal  from  long  enjoyment  ]36 

paid  for  inspecting  and  copying  public  records  1017 

when  medical  men  may  sue  for  544 

EEIGNED  HAND,  experts  may  give  opinion  respecting  968 

FELLOW-SEEVANTS,  master  at  Common  Law  not  liable    for    negli- 
gence of      813 

EEL0-DE-8E,  dying  declarations  of,  admissible  against  accessory  490 

FELON,  administrator  of  property  of  693 

EELONY,  infant  under  seven  incapable  of  committing  110 

under  fourteen  incapable  of  committing  some  110 

married  woman  committing,  when  presumed  coerced  183 

local  character  of,  not  so  important  as  formerly  218 

what  are  subject  to  Statutes  of  Limitations  83 

party  charged  with,  entitled  to  copy  of  indictment  free  of  charge  1021 

copy  of  record  of  acquittal  or  conviction  for,  when  demandable  1022 

indictment  for,  when  amendable  (see  Amendment)  209-11 

on  indictment  for,  tender  of  expenses  tp  witnesses  unnecessary  860 

unless  witness  lives  in  Scotland  or  Ireland  860 

Court  may  allow  costs  to  prosecutors  and  witnesses  860 

when  Court  may  reward  activity  in  apprehending  prisoners  862 

when  felonies  so  connected  as  to  form  one  transaction,  on  indictment 

for  one,  evidence  of  all  admissible  242-3 

doctrine  of  election,  when  more  than  one  charged  in  same    indict- 
ment        244-6 

party  charged  with,  may  be  convicted  of  an  attempt  217 

judgment  on  indictment  for,  when  a  bar  to  a  second  indictment  1162-4 

when    not    1162 

verdict  on  charge  of  misdemeanour  bar  to  indictment  for,  on    same 

facts       1163 

proof  and  effect  of  certificate  of  previous  conviction  for  260,  1102-7 

witness  convicted  of,  no  longer  incompetent  910 

EEMALE  WITNESSES,  credibility  of   64 

FEMALES  (see  Women). 

FEME  COVEET  (see  Husband  and  Wife,  Married  Woman). 

PENCE,  presumptions  as  to  ownership  of  126 

FEOFFMENT,  after  1st  October,  1845,  must  be  evidenced  by  deed  679 

presumption   as   to    134 

FBEEY,  right  of,  provable  by  reputation  _ 418,  420 

cannot  be  granted  or  demised,  except  by  deed  667-8 

FESTIVALS,  judicially  noticed  17,  20 

FIEEI  FACIAS,  its  effect  as  evidence  1198 

FILING  AND  EECOED  DEPAETMENT,  masters  and  clerks  of,  may 

administer  oaths  and  take  affidavits  941 

FINAL  judgments  not  conclusive  unless  actual  point  in  issue  determined  1172 

and  unless  decision  turned  on  actual  merits  1173 

what    are    "  merits  "    1173 

award   bad   unless 1194 

decree  must  be,  to  be  evidence  431 

order  of  Quarter  Sessions  in  bastardy  case,  when  1193 
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FINES,  reasonableness  of,  question  for  judge  43 

FIEM  (see  Partners). 

FIKST-FEUITS  AND  TBN'THS,  records  of,  in  custody  of  Master  of  the 

Eolls      1018 

PISHEEIES,  seal  of  Commissioners  for  Irish,  judicially  noticed  9 

Commissioners  for  Irish,  may  enforce  attendance  of  witnesses  898 

PISHEBMEN,  agreements  with,  how  executed  and  proved  758 

FISHERY,  right  of,  presumed  to  belong  to  owner  of  adjacent  land,  when    123 
.     presumed  public,  when  123 

FISHING  BOATS  (see  Table  of  Statutes,  46  &  47  Vict.  c.  41), 

agreements  in   sea-fishing   service   758 

apprenticeships   in    sea-fishing   service   758 

FITNESS,  warranty  of,  when  implied  in  demise  806-8 

in  sale  of  chattels  809-11 

FIXTURES,  contract  respecting,  not  within  sect.  4  of  Statute  of  Frauds, 

712,  719 

not  within  sect.  17  of  Statute?  of  Frauds    712 

when  growing  crops  within  sect.  4  of  Statute  of  Frauds  716-19 

FLAGS,  inscriptions  on,  provable  by  oral  testimony  314 

FLATS,  house  let  in,  presumptive  rights  of  occupiers  127 

FLEET  REGISTERS  of  baptisms  and  marriages,  inadmissible  (sub  tit. 

"Baptism,    dc,   Registers")  - 1083 

FLIPPANCY  in  witness,  evidence  of  falsehood  63 

FLOTSAM,   how   distinguished  from  wreck   422 

FOOD  for  use  of  man,  when  warranted  by  vendor  wholesome  809 

FOOTMARKS,  testimony  respecting,  should  be  watched  with  care  .^..  74 

FORCIBLE  MARRIAGE,  wife  competent  to  prove  925 

FOREIGN  ATTACHMENT,  custom  of,  when  judicially  noticed  4 

judgment  and  execution  against  garnishee,  when  an  estoppel  1151 

FOREIGN  BILL  OF  EXCHANGE  (see  BUI  of  Exchange), 

what  purports  to  be,  is  so,  a«  far  as  stamp  laws  are  concerned  76 

amount  of  interest  payable  on,  question  for  jury  51 

days  of  grace  allowed  on  °^J- 

may  be  proved  by  parol  evidence  ^^ 

protest  of,  how  proved   

FOREIGN  COUNSEL,  communications  with,  privileged  626 

FOREIGN  COURTS,  seals  of,  when  judicially  noticed  14 

judgments  of   (see  Public  Records  and  Documents). 

presumed  to  act  within  their  jurisdiction  ..••.• "" 

suits  in,  aided  by  examinations  taken  m  England  o»i 

also   criminal   proceedings    „„. 

except  those  of  a  political  character • °"^ 

executors  and  administrators  entitled  by,  cannot  sue  m  our  courts  ...  1185 

probates  and  letters  of  administration  granted  by,  effect  of  i-^ao 

FOREIGN    CRIMINALS,    proof    of    warrants    and    depositions    under  ^^^^ 

Extradition   Acts   
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FOEEIGN  ENLISTMENT  ACT,  1870  (see  Table  of  Statutes,  33  &  34 
Vict.  c.  90). 
breach  of  neutrality  under,  when  presumed   282 

FOEEIGN  JUDGMENTS,  and  other  judicial  documents,  how  proved  14,  1060 
admissibility  and  effect  of  (see  Public  Records  and  Documents)  ...  1176-90 

in  rem,  effect  of  1182-5 

in  personam,  effect  of  1185-90 

presumptions  in  favour  of  90 

FOREIGN  LANGUAGE,  writing  in,  may  be  explained  by  parol  795 

FOREIGN  LAW  ASCERTAINMENT  ACT,  1861  (see  Table  of  Statutes, 
24  &  25  Vict.  c.  11). 

FOREIGN  LAWS,  not  judicially  noticed 8 

ascertainment  of,  by  obtaining  legal  opinion  from  foreign  courts  8 

of  our  own  colonies,  how  proved 14 

must  be  proved  by  experts  58,  973-6 

who  are  experts  for  this  purpose  975 

cannot  be  proved  by  production  of  codes  or  statutes  973,  975 

can  they  be  proved  by  certificate  of  foreign  ambassador  in  England?  1211 

functions  of  judge  and  jury  respecting  58 

foreign  rules  of  evidence  cannot  affect  proceedings  in  our  courts  58 

FOREIGN  PROBATES  and  letters  of  administration,  effect  of  1118 

FOREIGN  SOVEREIGNS,  status  of,  judicially  noticed   3 

FOREIGN  STATES,  existence  and  boundaries  of,  judicially  noticed  3 

laws  of  (see  Foreign  Laws). 
courts  of  (see  Foreign  Courts). 

judgments    of    (see    Foreign    Judgments,    Public    Records    and 
Documents). 

acts  of,  how  proved  14,  1047 

seals  of,  when  judicially  recognised   14 

registers  of,  when  admissible   1083 

documents  deposited  in,  when  provable  by  secondary  evidence  ...  328,  334 
inscriptions  on  tombstones  in,  admissible  in  matters  of  pedigree  449 

FOREIGN  TRIBUNALS  EVIDENCE  ACT,  1856  (see  TabU  of  Statutes, 

19  &  20  Vict.  c.  113),  provisions  of  891 

evidence  given  under,  not  necessarily  limited  to  what  is  admissible  by 
English   law    891 

FOREIGN  WITNESS,  credibility  of   65 

expenses   of    857 

FOREIGNER  (see  Agent),  indictment  for  crime  here,  though  no  offence 

in  his  country   85 

his  ignorance  of  our  law  is  no  defence  85 

of  rank,  how  described  in  indictment   222 

FORESHORE,  not  a  highway  for  all  purposes  even  when  the  property  of 

Crown      124 

rights  of  public  over   124 

FORESTS,  reports  of  Commissioners  of,  how  proved  1048 

FORFEITURE,  questions  exposing  witness  to,  he  is  not  bound  to  answer    997 

extent  of  this  protection  (see  Witnesses)  997-1007 

interrogatories  exposing  defendant  to,  not  bound  to  answer  997 

when  waived  by  suing  or  distraining  for  or  accepting  rent  546 

by  landlord  having  misled  tenant  571 

when  not  waived  by  passive  acquiescence  in  breach  548 

when  defeated  by  presumption  of  licence  142-5 

must  be  proved  by  party  relying  on  it,  though  such  proof  involve  a 
negative      277 
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FORGEEY,  in  indictment  for,  when  felonious  intent  presumed  85,  121 

what  description  of  instrument  sufficient  in  indictment  222 

when  instrument  in  prisoner's  hands,  notice  to  produce  necessary  308,  337 

proof  of  other  forgeries  in  general  inadmissible  237 

when  admissible  to  prove  guilty  knowledge  or  intent  252 

acceptor  of  bill,  how  far  estopped  from  setting  up  574 

on  indictment  for  forging  a  record,  the  original  must  be  produced  ...  1050 
for  forging  a  will,  is  the  probate  conclusive  evidence  for 

defendant?     1140 

for  forging  cheque,  party  whose  name  forged  need  not 

be  called     295 

of  seal,  stamp,  or  signature  to  any  official  or  public  document,  felony      12 
indictment  for,  cannot  be  tried  at  Quarter  Sessions  1168 

POEMAL  ALLEGATIONS,  need  not  be  proved  (see  Variance)  218 

recitals  in  instruments,  may  be  contradicted  by  parol  789 

EOEMA  PAUPBEIS  (see  Pauper). 

FEANCB,  LAW  OF,  as  to  presumption  of  survivorship  193 

respecting  loss  of  ship  195 

as  to  comparison  of  handwriting 1242 

as  to  admitting  tradesmen's  shop-books   486 

permits  interrogation  of  prisoners 605 

implies  warranty  of  title  on  sale  of  specific  chattel  808 

what  law  of  the  road  is  recognised  in  6 

FEAUD,  greater  danger  of,  where  witnesses  are  few  73 

party  not  estopped  by  deed  from  proving  it  to  be  founded  on  97 

confession  obtained  by,  not  inadmissible  595 

will  render  void  every  instrument  779 

may  be  established  by  parol  evidence  779 

judgment  inadmissible  on  proof  of  1167 

how  far  party  to  record  can  defeat  a  judgment  by  proving  1167 

agents,  bankers,  &c.,  bound  to  disclose,  when  999 

cannot  be  indicted  if  they  disclose  999 

what  trusts  result  in  cases  of 695 

when  conclusively  presumed  in  case  of  forgery  87 

in  transfers  by  a  bankrupt  88 

in  case  of  false  representations  88 

in  other  cases   (see  Presumptions). 

equitable,   when   presumed   ••  152 

FEAUDS,  STATUTE  OF  ^see  Statute  of  Frauds,  and  Table  of  Statutes, 
29  Car.  2,  c.  3). 

FEAUDULENT  PEEFEEENCE,  when  presumed  89 

FEAUDULENT  TEUSTEE,  on  trial  of,  for  misdemeanour,  costs  of  wit- 
ness   allowable    •. •■•-••    ^60 

will  not  be  protected  from  answering  in  Civil  Courts  or    m    Bank- 

ruptcy      • ■.•••■.■■:•    ^^ 

but  no  such  answer  admissible  against  witness  on  subsequent  indict- 

.  999 

ment      'A'""- iirh 

offence  by,  cannot  be  tried  at  Quarter  Sessions  J-J-oo 

FEEIGHT  (see  Ship),  meaning  of  term  may  be  explained  by  evidence  of 
usage      

FEENCH  CODE  (see  France). 

FEIEND,  declarations  of,  inadmissible  in  matters  of  pedigree  437 

confidential  communication   to,   not   privileged   "^^ 
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PEIBNDLY   SOCIETIES,  documents  relating  to,  how  proved   1102 

acknowledgments  of   amended  rules   1102 

of  registry  of  1102 

effect   of  issue  of  such   1102 

devolution  of  property  in   694 

discharge  of  mortgages  of,  by  receipt   692 

notices  of,  may  be  served  by  post  174 

in  prosecutions  under  Act,  burthen  of  proof  (see  38  &  39  Vict.  c.  60, 

s.  83  (5)). 
registrar  of,  may  administer  oaths,   and  enforce  attendance  of  wit- 
nesses            888 

County  Courts  and  justices  and  registrars  may  grant  discovery  ...  1038,  1100 

may  order  inspection  ...  1038,  1100 

books  of,  may  be  inspected,  when  1038 

infants  may  be  members  of  (see  38  &  39  Vict.  u.  60,  o.  15  (8))  110 

FRIENDLY  SOCIETIES  ACT,  1896  (see  Table  of  Statutes,  59  &  60  Vict. 
c.  25). 

FRUITS,  when  within  sect.  4  of  Statute  of  Frauds  716 

records  of  first-fruits  and  tenths,  in  custody  of  Master  of  Rolls  1017 

FUGITIVE  OFFENDERS  ACT,  1881  (see  Table  of  Statutes,  44    &   45 
Vict.  c.  69). 
depositions  and  other  documents  under,  how  proved  1063 

FUNCTIONS  OF  JUDGE  AND  JURY,  important  to  define  24 

judge  to  decide  on  competency  of  witnesses  2,  25 

to  regulate  mode  of  examining  witnesses   954 

may  for  sufficient  reason  decide  whether  trial  be  heard  on  affidavit 

or  by  viva  voce  evidence  946- 

to  decide  on  admissibility  of  evidence  2,  25 

and  on  evidence  and  facts  on  which  admissibility  depends  ...  25-7,  240 
e.g.,  on  existence  and  sufficiency  of  threat  or  promise  to  exclude  con- 
fession       25,  588 

on  belief  of  impending  death,  to  let  in  dying  declarations  25 

on  disability  of  witness  to  attend,  to  let  in  deposition  25 

on  relationship  of  declarant  in  matters  of  pedigree  25' 

on  collusive  absence  of  attesting  witness  to  let  in  evidence  of  his 

signature       25 

as  to  whether  instrument  be  duly  executed  or  stamped  25 

or  whether  it  comes  from  right  custody  25- 

or  whether  due  search  has  been  made  for  it  25 

or  whether  notice  to  produce  it  has  been  given  25 

or  whether  it  be  properly  identified   25 

or  whether  alteration  in  it  be  material  1214 

or  whether  it  be  a,  confidential  communication  25' 

as  to  genuineness  of  writings  used  for  comparison  1242 

on  objection  to  witness,  on  ground  of  unripeness  or  imbecility  ...  26 

on  competent  knowledge  of  expert  to  prove  foreign  laws  58 

on  due  service  of  subpoena   855 

on  validity  of  excuse  by  witness  for  not  producing  document  852 

as  to  what  acts  and  declarations  form  part  of  res  gestse  401 

on  unity  of  character  to  let  in  evidence  of  collateral  facts  27,  240' 

on  nature  of  evidence  to  prove  usage  in  trade  27 

these,  and  the  like  facts,  must  first  be  decided  by    judge,    however 

complicated  the  facts  on  which  they  depend 25-T 

when  the  evidence  is  admitted,  the  jury  may  decide  on  its  weight  27 

rule  rejecting  secondary  evidence,  less  strict  when  evidence  addressed 

to  judge 322 

judge  to  explain  rules  by  which  facts  are  to  be  proved,  and  evidence 

weighed      • 27 

e.g.,  to  explain  nature  of  any  presumptions  27 

to  point  out  what  is  conclusive  evidence  by  statute 27 

to  point  out  when  single  witness  insufficient  to  prove  guilt  27 

to  caution  jury  where  an  accomplice  is  witness  27" 
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judge  to  explain  how  far  to  state  opinion  respecting  merits  of  case 27 

to  decide  if  there  is  any  evidence  to  be  submitted  to  jury  25,  28 

to  explain  law  applicable  to  issues  29 

and  to  distinguish  questions  of  law  from  questions  of  fact  29 

jury  to  decide  questions  of  fact,  and  to  take  the  law  from  judge 24 

observations  of  Lord  Mansfield  and  Story,  J.,  on  this  subject  ...  24 

illustrations  of  distinction  between  law  and  fact   29 

mixed  cases,  what  are  29 

probable  cause,   question   for   judge    31 

credibility  of  witness,   question   for  jury   31 

reasonable  belief  or  suspicion,  how  far  for  judge,  how  far  for  jury  ...  32 

reasonableness  of  contract  in  restraint  of  trade  for  judge  34 

reasonable  time,  question  for  judge,  where  precise  rules  laid  down  34 

e.g.,  for  giving  notice  of  dishonour  34 

for  presenting  cheque  or  note  payable  on  demand  35 

for  giving  notice  to  quit  a  tenancy  38 

for  giving  notice  to  servant  to  quit  39 

for  protecting  a  Member  of  Parliament  from  arrest  ...  39 

for  taking  party  arrested  to  prison  39 

for  countermanding   arrest    39 

for  executor  to  remove  goods  from  testator's  house  39 

for  service    of    subpoena    855 

for  which   party   suspected    may    be    committed   for   re- 
examination, how  far  question  for  judge   39 

other  questions  of  reasonable  time  for  jury  40 

leasonable  hours,  how  far  for  judge  or  for  jury  36,  37 

e.g.,  for  presenting  instrument  at  banker's  36 

at  other  places  36 

for    demanding    or    tendering     rent     on     the     demised 

hereditaments      36 

elsewhere  ...  36 

for  delivery  of  goods  37 

xeasonable  skill  or  care,  due  diligence,  and  gross  negligence,  how  far 

for  judge,  how  far  for  jury   41 

bona  fides,  actual  knowledge,  express  malice,  or  real  intention  43 

judge  certifies  for  costs  of  suing  in  superior  instead  of  inferior  courts  ...  43-4 

in  other  cases,  costs  are  now  in  judge's  discretion   43 

privileged    communications 49 

question  of  materiality  on  indictment  for  perjury  '.  50 

permissive  occupation,  executor's  assent,  unsoundness  50 

question  of  whether  place  is  a  "  street  " 50 

unseaworthiness  and  materiality  of  facts  not  common  to  underwriters  50 

.competency  of  ><■  testator,  cruelty  of  a  husband,  condonation  60 

acceptance  of  goods  to  satisfy  Statute  of  Frauds  50 

whether  a  tender  be  absolute  or  conditional  50 

what  interest  is  payable  on  a  foreign  bill   50 

necessaries    supplied    to    infants    51 

construction    of   written   documents    53 

generally  belongs  to  judge  alone,  and  why  53 

judge  will  construe  specification  of  patent  53 

will  decide  if  written  acknowledgment  of  debt  or  title  will  oust 

Statutes  of  Limitation  53 

will  decide  between  a  penalty  and  liquidated  damages   53 

will  interpret   letters   and  contracts,   how   far   54 

jury  may  interpret  technical  words  in  contract   54 

may  decide  whether  an  excavation  is  a  mine  55 

whether  a  deed  has  been  delivered  as  an  escrow ...  50,  1225 
must  decide  whether  goods  sold  have  been  accepted 

by    vendee    719 

what  is  a  representation  of  a  dramatic  piece  55 

whether  instrument,  not  being  a  deed  or  will,  was 

altered  before  or  after  its  completion  1214 

jury  cannot  examine  a  record  to  give  opinion  as  to  an  erasure  in  it  ...  55 

may  interpret  writing  in  indictment  or  action  for  libel 56 

,how  far  judge  should  explain  what  constitutes   a  libel   56 

jury  may  interpret  writing,  on  trial  for  sending  threatening 

letter     54 
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foreign  laws,  how  far  question  for  judge  or  for  jury  58 

presumptions  of  fact,  how  far  for  judge  or  for  jury  200 

jury  in  Ireland  must  determine  whether  witness  has  been  secreted  by 

prisoner,  to  let  in  his  deposition   '. 363 

PUNDHOLDEES  entitled  to  inspect  bank-books  1031 

FUNERAL  EXPENSES  of  deceased  husband  necessary  for  infant  widow  52 

PUNEEAL  INSCEIPTIONS  (see  Inscriptions). 

PUENISHED  APARTMENTS,  is  notice  to  quit  necessary  where  hiring 

weekly?     38 

in  County  Courts,  week's  notice  held  to  be  necessary  and  sufficient  ...  38 

agreement  to  take,  within  sect.  4  of  Statute  of  Frauds  712 

if  not  reasonably  fit  for  habitation  at  commencement  of  term,  may  be 

quitted    without    notice    808 

PUENISHED  HOUSE,  implied  warranty  upon  letting  of,  that  premises 

fit  for  habitation   808 

but  not  that  they  shall  continue  so  during  term  808 

PUENITUEE,  custom  of  hotel-keepers  holding,  on  hire,  judicially  noticed  4 

FUTUEE  STATE  of  reward  and  punishment,  witness  need  not  believe 

in     940,  942 


GAME  (see  Poaching), 

in  proceedings  under  game  laws,  defendant  must  prove  his  licence,  &c.  285 

privilege  of  shooting,  must  be  granted  and  revoked  by  deed,  when  ...  668 

may  be  revoked  by  parol,  when  668 

lessee's  right  to  kill  ground  game  implied  in  demise  806 

GAMING,  witnesses  giving  evidence  respecting,  how  far  indemnified  ...     999 

GAOL  (see  Prison). 

GARDBNBE  included  among  domestic  servants  39 

GARNISHEE,  judgment  and  execution  against,  in  suit  of  foreign  attach- 
ment, when  an  estoppel  in  his  favour  1151 

so  payment  by,  or  execution  on,  is  a  valid  discharge  as  against  judg- 
ment   debtor    1151 

GAS,  register  of  meter  is  evidence  of  quantity  of  gas  consumed  176 

fraudulent  abstraction  of,  proof  of  282 

GAS   AND   WATEEWOEKS   FACILITIES   ACT,   1873    (see    Table    of 
Statutes,  36  &  37  Vict.  c.  89), 
rules  made  under,  by  Board  of  Trade  judicially  noticed  21 

GAVELKIND,  custom  of,  judicially  noticed  4 

GAZETTE,  judicially  noticed  17,  1044,  1128 

the  entire  copy  must  be  produced — a  cutting  not  sufficient  1044 

at  common  law  evidence  of  acts  of  State  1128 

e.g.,  addresses  received  by  the  Crown  1128 

not  evidence  at  common  law  of  other  acts  of  public  functionaries  1128 

e.g.,  appointment  of  officer  to  commission  in  army  1128 

Sovereign's  grant  of  land  to  subject  ..i 1128 

prima  facie  evidence  by  statute  of  proclamation,  orders,  or  regulations 

issued  by  the  Crown  or  Government  1044,  1128 

conclusive  evidence  by  statute  in  certain  cases  1128 

e.g.,  of  what  proceedings  in  bankruptcy  1057,  1190 

of  appointment  of  officer  to  commission  in  army  1113,  1128 
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gazettes  and  newspapers,  when  evidence  of  notice  1129 

e.g.,  containing  notice  of  dissolution  of  partnership   1130 

of  blockade  of  foreign  port  1129 

inference  must  be  raised,  that  party  has  read  advertisement  1129 
how  this  may  be  done  1129 

GENEEAL  INTEEEST  (see  Public  and  General  Interest). 

GENEEAL  ISSUE  practically  abolished,  except  in  pleadings  subsequent 

to   defence    228 

issue  may  be  joined  on  defence  and  any  subsequent  pleadings  227 

but  need  not  be  so  joined 227,  229 

such  joinder  of  issue  denies  every  material  allegation  in  the  preced- 
ing pleading   227 

effect  of,  under  old  forms  of  pleading  228 

any  defence  might  be  raised  to  show  that  no  debt  ever  existed 

before  action 229 

plea  of  "  not  guilty  by  statute  "  still  remains  232-4 

but  must  not  be  pleaded  with  any  other  pleas  without  leave  ...  232,  234 

the  words  "  by  statute  "  must  be  inserted  in  margin  of  plea  232 

the  Act  must  be  specified  on  which  defendant  relies  232 

what  is  acting  in  pursuance  of  a  statute  232 

what  defences  available  under  plea  of  227-9 

when  defence  of  "not  guilty  by  statute""  allowable  232-4 

GENEEAL  EEGISTEE  OEFICE  (see  Register  Office). 

GENUINE,  meaning  of  term  as  applied  to  documents  1242 

writings  may  be  used  for  comparison  1242 

GESTATION,  time  of,  how  far  judicially  noticed  17 

GIFT  of  chattels,  when  irrevocable  669 

deed  of,  presumptions  respecting  152,  157 

GIEL  (see  Children,  Infant). 

GOD,  belief  in,  formerly  requisite  in  witness,  but  not  now  (see  Competency) , 

940,  942 
presumed   prima  facie    940 

GOOD  CHAEACTEE  (see  Character). 

GOOD  FAITH  (see  Bona  Fides). 

GOODS,  what  amounts  to  constructive  delivery  of  719-23 

delivery  of,  within  what  hours  must  be  made  37 

gift  of,  when  complete,  and  mortgage  of,  when  valid  669 

contract  for  sale  of,  must  be  by  signed  writing,  when  (see  Statute  of 

Frauds)     .'.     697 

though  goods  being  not  actually  made,  &c.  (see  Lord  Tenter- 
den's   Act)    697 

when  consideration  for  sale  must  be  in  writing  698 

several  articles  bought  at  one  time  at  distinct  prices,  within  rule  719 

growing  crops,  when  within  the  rule  716-9 

scrip  and  shares  in  companies  not  within  the  rule  714-16 

Stock  and  exchequer  bills  not  within  the  rule  714-16 

fixtures  not  within  the  rule  719 

part  payment   or   acceptance   and   receipt   of   goods,   ousts   rule    (see 

Statute   of  Frauds)   .-...     698 

warranty  of  title  and  quality,  when  implied  in  sale  of 808-11 

GOVEENESS,  how  far  presumed  to  be  hired  for  a  year  171 

not  liable  to  discharge  at  a  month's  notice  39 
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GOVEENMBNT,  acts  of,  how  proved  20,  1043 

acts  of  foreign  or  colonial,  how  proved 13, 1047 

comraunications  to  and  from,  when  inadmissible  (see  Privileged  Com- 
munications)       646-8 

GOVBENOE  OF  COLONY,  communications  from,  privileged  648 

GEACE,  days  of,  may  be  proved  by  parol  evidence  801 

abolished  in  England,  in  what  cases  801 

GEAND  JUEY,  transactions  before,  how  far  privileged  643 

perjury  before,  whether  indictable  644 

GEANT,  when  presumed  134-40 

from  Crown,  how  proved   1043 

rights  lying  in,  must  be  evidenced  by  deed  667 

since  1st  of  October,  1845,  corporeal  hereditaments  lie  in,   as  well 

as   in   livery    679 

when  ancient,  acts  of  author  and  usage  admissible  to  explain  826 

must  come  from  proper  custody  to  be  admissible  453 

what  is  proper  custody  for  454 

what   is   not    453 

GEASS,  when  within  sect.  4  of  Statute  of  Frauds  716-18 

GEAVE STONES,  inscriptions  on,  provable  by  secondary  evidence  328,  450 

admissible  in  cases  of  pedigree  449 

though    placed     in     dissenters'     burial 

'  ground     449 

or  in  a  foreign  country  449 

GEEAT    SEAL,    judicially   noticed    9 

wafer  great  seal,  judicially  noticed  9 

GEOSS  NEGLIGENCE,  how  far  question  for  judge,  how  far  for  jury  ...      41 

GEOWING  CEOPS,  when  within  sect.  4  of  Statute  of  Frauds  .'....__. 716-19 

when  not  within  sect.  4  are  within  sect.  17  716-19 

presumption  respecting  title  of  executor  to  162 

GUAEANTEE,  must  be  by  writing  signed  under  Statute  of  Frauds  ...  697,  751-2 

the  consideration  need  not  appear  in  the  writing  698,  705 

what  constitutes  a  guarantee  705-9 

how  far  partners  can  bind  each  other  by  178 

extends  to  tort  as  well  as  contract  708 

may  be  explained  by  parol  evidence,  when  822 

provisions  of  Statute  of  Frauds  extended  by  Lord  Tenterden's  Act  ...     751 
effect  of  material  alteration  in  1215 

GUARDIAN  (see  Prochein  Amy),  admissions  by  512 

not   a   party   within   rule,   which   makes   judgment   evidence   for   or 

against  parties   1146 

affidavit  of,  to  bill   against  infant,   not  evidence  against  infant   in 

another    suit    519 

but  evidence  against  himself  in  subsequent  suit  619 

foreign  sentences  as  to  guardianship,  effect  of  1184 

presumption  against  deed  of  gift  by  ward  to  152 

deed  by  father  appointing,  must  be  attested  764,  1228-30 

GUAEDIANS  OF  POOE,  proof  and  effect  of  certificates  of  chargeability 

by  (sub  tit.  "Poor  Law,  &c.,  Acts")  1101 

of  orders  given  by,  respecting  complaints,  &c.  (sub  tit.  "  Poor  Law  ")  1006 

relief  given  by,  to  pauper  out  of  parish,  effect  of 545 

of  parish,  notices  of  chargeability  and  grounds  of  appeal,  how  signed 
by 1104 
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GUERNSEY,  laws  of,  not  judicially  noticed  4 

judicial  proceedings  of  courts  of,  how  proved  1060 

baptismal   register   of,    when    admissible    1083 

forms  part  of  diocese  of  Winchester  1083 

GUEST,  presumption  respecting  missing  goods  deposited  with  innkeeper 

by       179 

what  constitutes   a  guest   179 

GUILT,  when  presumed   (see  Presumption), 

possession  of  fruits  of  crime,  when  evidence  of  69,  143 

of  coining  tools,  &c.,  when  evidence  of  282 

GUILTY,  pleading,  conclusive  evidence  of  guilt  585 

principal  pleading,  no  evidence  against  accessory  615 

e.g.,  thief  pleading,  no  evidence  of  theft  as  against  receiver  615 

judgment  in  criminal  case  upon  plea  of,  admissible  against  defendant 

in   civil    action    1152 

knowledge,  collateral  facts  admissible  to  prove  252-4 

GUENEY  (see  Russell  Gurney). 


HABEAS  CORPUS  AD  TESTIFICANDUM  (see  Attendance  of  Witness)  871-4 

HABIT  AND  REPUTE  evidence  of  marriage  166,  398 

HACKNEY   CARRIAGES,   agreements  between  proprietors   and  drivers 

must  be  in  writing  and  attested  759,  1228 

HALL  OF  STATIONERS'  COMPANY  (see  Copyright). 

HAMLET,  boundaries  of,  provable  by  reputation   420 

HANDBILLS,  are  contents  of,  provable  by  parol?  314,  328 

HANDWRITING  (see  Signature),  evidence  respecting,  liable  to  error  ...      74 

signature  of  what  statutable  writings,  unnecessary  to  prove   11 

signatures  of  superior  judges,  judicially  noticed  11 

forging  or  uttering  forged  signatures  of  official  or  judicial  documents, 

felony       11 

solicitor  competent  to  prove  client's   635 

Modes  of  Proving:—  1239-47 

1.  by   calling   writer    1238 

not  necessary  to  call  him   296 

2.  by  witness  who  saw  instrument  or  signature  written  1238 

3.  by  witness  who  knows  writing  from  having  seen  party  write  ...  1238 
evidence  resting  on  knowledge  thus  obtained  varies  much  in 

weight     1239 

admissible,  though  witness  has  not  seen  party  write  for  twenty 

years       1239 

or  has  seen  him  write  but  once,  and  only  his  surname  ...  1239 
proof  of  mark  by  witness  who  has  seen  party  affix  it  to  other 

writings      1230 

inadmissible,  where  witness  has  merely  seen  party  write  after 

commencement  of  suit   1230 

4.  by  witness  who  has  correspondence  with  party,  or  acted  on  his 

letters      1&40 

instances  of  sufficient  knowledge  thus  obtained  1240-1 

studying  signatures  for  purpose  of  testifying,  insufficient  1245 

witness  must  speak  to  his  belief  967 

belief  must  be  founded  on  actual  knowledge  of  writing  1230 
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Modes  of  Proving  (continued)  : — 

5.  by  comparison  of  writings  1242-5 

this  formerly  not  allowed,  but  old  law  abrogated  1242 

judge  must  be  satisfied  that  writing  used  for  comparison  is 

genuine       1242 

meaning  of  term  "  genuine  "   1242 

comparison  may  be  made  by  skilled  witnesses  1242 

by  witness  acquainted  with  the  hand- 
writing        1242 

by  the  jury  1242 

by  the  Court,  if  no  jury  1242 

party  may  be  made  to  write   in   Court,   and  such   writing   may  be 

compared       1243 

comparison  may  relate  to  character  of  writing  1243 

to  form  of  letters  1243 

to  use  of  capitals,  stops,  &c 1243 

to  orthography  of  words   1243 

to  style  of  composition  1243 

to  fact  of  document  being  in  feigned  hand  1243 
evidence  of  experts  worthless  unless  reasons  as  to  similarity  of,  or 

otherwise  of,   given  1243 

of  ancient  documents  requires  less  strict  proof  than  in  other  cases  ...  1244 

what  will  be  regarded  as  sufficient  proof  1244-5 

when  no  proof  required  94 

experts  may  be  called  to  prove  date  of  ancient  writing  447,  968,  1246 

or  that  writing  is  in  feigned  hand  968,  1246 

when  witness  may  speak  to,  without  producing  document  1246 

HATCHMENTS  admissible  as  evidence  in  matters  of  pedigree  449 

HEALTH  (see  Public  Health  Act), 

Local  Boards  of,  and  Sanitary  Authorities,  seals  of,  require  no  proof  ...      10 

documents  purporting  to  proceed  from,  how  proved  1096 

certain  contracts  of,  to  be  under  seal  680 

by-laws  made  by,  how  proved  1125 

rate-books  kept  by,  how  proved  1088 

by   whom   inspected    1036 

registers  of  mortgages  kept  by,  how  inspected  1036 

registers  of  voters  for,  may  be  inspected  1036 

minutes  of  proceedings  at  meetings  of,  how  proved  1210 

HEARSAY,  what  it  is  392-4 

rule  excluding,  caricatured  by  Dickens  392 

not  recognized  in  Scotland  393 

inadmissible  though  no  other  evidence  attainable  392 

though  it  be  an  examination  taken  on  oath  392 

a  declaration  of  deceased  attesting  witness  394 

admissions  of,  how  far» receivable   508 

rule  respecting,  applies  to  things  done  as  well  as  written  394 

sometimes  inconvenient   394-6 

evidence  of  treatment  and  opinion  admitted  in  Ecclesiastical  Courts  ...  396 

distinction  between,  and  original  evidence  397 

what  declarations  are  not  : — 

1.  where  fact   that   declaration   was   made,   and   not   its  truth,   in 

question     397,  416 

e.g.,  information,  upon  which  one  has  acted  397 

replies  given  to  inquiries  for  information  397 

general  reputation,  notoriety  398 

2.  expressions  of  bodily  or  mental  feelings  399,  416 

e.g.,  complaints  of  injury,  recenti  facto  400 

mutual    deportment    of    husband    and    wife    in    adultery 
petitions      401 

3.  declarations  and  acts  forming  part  of  res  gestae  (see  Res  Gestcs) 

401,  416 
which  are  evidence  of  declarant's  knowledge,  belief,  or  intention  404 
but  no  proof  of  facts  themselves  404 
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declarations  explaining  irrelevant   acts   inadmissible  405 

declarations  need  not  be  contemporaneous  with  principal  fact  405 

but  narratives  of  past  events  inadmissible  406 

acts  and  declarations  of  conspirators  (see  Conspirators)  407-10 

of   co-trespassers    411 

of  partners  411 

except  the  acknowledgments  of  debt  412 

of  joint  contractors   412 

of  agents  413-15 

Exceptions  to  rule  rejecting  : — 

1.  in    matters    of    public    and    general    interest    (see    Public    and 

General  Interest,  Lis  Mota)  417-36 

2.  of  pedigree  (see  Pedigree,  Lis  Mota)  437-61 

3.  of  ancient  possession  (see  Ancient  Possession)  452-58 

4.  declaration  against  interest   (see  Interest)   459-76 

5.  in   course  of  office   or  business    (see    Course    of   Office   or 

Business)      477-87 

6.  dying  declaration  (see  Dying  Declarations)  488-95 

HEATHEN  may  be  competent  as  a  witness,  and  how  sworn  942 

HEDGE,  presumptions  as  to  ownership  of  126 

HEIE,  estoppels  by  ancestor,  binding  on   95 

admissions  of  ancestor,  when  evidence  against  583 

conveying  estate,  estopped  after  its  descent  on  him  from  denying  his 

title      99 

bound  by  judgment  for  or  against  ancestor  1146 

reversions  of,  formerly  protected  by  Equity   164 

this  rule  abolished  by  31  Vict.  u.  4  154 

HEEALDS,  books  of,   where   deposited   1019 

sometimes  admissible  in  cases  of  pedigree  451,  1200 

but  in  other  cases  not  evidence  1082,  1200 

officer  of  College  of,  may  explain  armorial  bearings  in  cases  of  pedigree    451 

have  exercised  no  authority  since  Eevolution  451 

office    of,    not    proper    custody    for    old    MSS.    respecting    dissolved 

monasteries      463 

communication  to  officer  of  college  not  privileged  622 

HEEIOT,  custom  of,  provable  by  reputation  421 

custom  to  take,  may  be  annexed  as  incident  to  a  lease  801 

HIGH  AND  LOW  WATER,  presumption  as  to  land  between  123 

HIGH  COUET  (see  Supreme  Court). 

HIGH  TEEASON  (see  Treason). 

HIGHWAY  (see  Road  and  Robbery),  presumption  as  to  ownership  of  ...     126 

as  to  boundaries  of  125 

as  to  dedication  of,  to  public  137 

right  of,  provable  by  reputation  418,  420 

conviction  conclusive  of  liability  to  do  repairs,  on  second  indictment 

1148, 1175 

acquittal  will  not  prove  non-liability,  on  second  indictment  1175 

Act,  1835,  inspection  of  what  books  allowed  by  (see  Turnpike)  1041 

order  of  justices  for  making  highway  district,  how  proved  1064 

HIGHWAY   EATB,  how  proved   149 

HINDOO  LAW,  as  to  limitation  of  actions  81 

HIEING  AGEEEMENT,  property  in  them  cannot  be  passed  by  person 

in  possession  of  goods  under  an  130 

HIEING  OF  CHATTELS,  implied  warranty  on  812 
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HIEING-  AND  SERVICE,  when  presumed  to  be  for  a  year  171 

contract  of,  explained  by  custom  as  to  holidays  801 

terms  of,  provable  by  parol,  though  reduced  to  writing,  when  307 

HISTORY,  public,  admissible  17,  1211 

private,    inadmissible    1211 

HOLDING  OVER  by  tenant,  presumptive  effect  of  188 

HOLIDAYS,  custom  as  to,  may  explain  contract  of  hiring  and  service  801 

HOMICIDE,  malice  presumed  from,  unless  rebutted  (see  Murder)  121 

dying  declarations  admissible  in  cases  of  (see  Dying  Declarations)  ...488-95 
depositions  of  deceased  on  charge  of  assault,  admissible  on  trial  for  ...  345 
married  women  may  be  convicted  of  183 

HONOURS,  actions  to  perpetuate  testimony  respecting  claims  to  379 

HOPE,  confessions  under  influence  of,  when  inadmissible  (see  Confessions) 

588-606 

HOPS,  not  within  sect.  4  of  Statute  of  Frauds  716 

sect.  17  of  Statute  of  Frauds  does  not  affectisale  of  crop  of  growing  ...  716 
contract  respecting,  may  be  explained  by  usage  797 

HORSE,  whether  nomen  generalissimum  in  an  indictment  221 

unsoundness  of,  question  for  jury  50 

onus  of  proving,  is  on  plaintiff  276 

declarations  of  servant  on  sale  of,  how  far  binding  on  master  413 

HOSIERY  TRADE,  burthen  of  proof  in  disputes  in  283 

HOSTILE  WITNESS  may  be  examined  in  chief  by  leading  questions  ...     958 
may  be  discredited  by  party  calling  him,  how  and  when  977 

HOTEL-KEEPER,   presumption   respecting    179 

liability  of,  for  lost  goods,  how  limited  180 

practice  of  holding  furniture  on  hire  by,  judicially  noticed  6 

HOURS,  reasonable,  question  for  judge  where  precise  rules  laid  down  34-8 

e.g.,  for  presenting  instruments  at  bankers'  36 

at   other   places   36 

for  demanding  or  tendering  rent  on  the  land  36 

elsewhere      36 

for  delivery  of  goods  37 

HOUSE  let  in  flats,  presumptive  right  of  occupiers  127 

presumptive  title  to  support  of   adjoining  house   127 

lodging,  registers  of,  how  proved  (see  Lodging,  Lodging-Houses)  (sub 
tit.   "  Common  Lodging-Houses  ")   1096 

HOUSE  OF  COMMONS  (see  Parliament), 

attendance  of  witnesses  before,  how  enforced  876 

before  select  committees   876 

witness  attending  before,  may  be  sworn  877 

before  committee  of,  may  be  sworn  877 

witnesses  attending  before,  privileged  from  arrest  (see  Arrest)  902 

statements  made  in,  not  to  be  disclosed  645 

journals  of,  may  now  be  proved  and  how  11,  20,  1048 

admissibility  and  effect  of   1127 

on  trial  of  election  petition,  declaration  of  voters  against  own  votes 
admissible       520 
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HOUSE  OF  LOEDS  (see  Parliament,  Peer), 

mode  of  enforcing  attendance  of  witnesses  before  875 

before  committees  of  875 

select  committees  of,  examine  witnesses  unsworn,  when  875 

witnesses  attending  before,  privileged  from  arrest  (see  Arrest)  902 

judgments  of,  provable  by  minutes  on  journals  1067 

journals  of,  may  now  be  proved  and  how  11,  20,  1048 

admissibility  and  effect  of  1127 

statements  made  in,  not  to  be  disclosed  645 

on  bills  of  divorce  in,  when  wife's  letters  were  admissible  526 

HOUSE-BREAKING,  party  indicted  for,  may  be  found  guilty  of  larceny    217 

party  indicted  for  burglary  may  be  found  guilty  of  217 

party  acquitted  of,  cannot  be  indicted  for  larceny,  when  1163 

party  acquitted  of  larceny  cannot  be  indicted  for,  when  1163 

presumption  of  guilt  from  possession  of  implements  for  282 

HUNTSMAN,  included  in  term  "domestic  servants"   39 

HUSBAND  AND  WIPE  (see  Married  Woman),  intercourse  between,  when 

presumed      112 

coercion  of  wife  by  husband,  when  presumed  183-5 

marriage  of,  when  presumed  from  cohabitation  166 

when  strict  proof  of  marriage  necessary   166 

wife's  agency  in  ordering  necessaries,  when  presumed  185 

husband  not  liable  for  money  lent  to  wife,  under  old  law  186 

liable  under  present  law,  when  186 

communications  between,  privileged   617 

in  civil  proceedings,  admissible  witnesses  for  or  against  each  other  ...  913 

in  Divorce  Division,  how  far  admissible  914 

in   criminal   proceedings   how   far   admissible   for   and    against   each 

other      918-26 

admissible  in  all  cases  for  the  accused  at  his  request  927 

and  in  some  cases  not  at  his  request  924-6 

not    compellable    to    disclose    communications     made    one    to    the 

other   during   marriage 617 

even  when  called  under  Criminal  Evidence  Act,  1898  927 

how  far  admissible  for  or  against  co-defendants  of  each  other  920 

for  further  illustrations  of  competency  of  (see  Competency). 

dying    declarations   of    either    admissible    where    other   charged   with 

homicide      490 

mutual  deportment  of,  evidence  in  suit  for  damages  for  adultery  401 

letters  of,  to  each  other  or  to  strangers,  admissible  in  same  suit  401 

but  date  of  letters  must  be  proved  401 

confessions   by    wife,    how    far    admissible    in   suit    before    court    for 

divorce      526 

wife's  letters,  how  far  they  were  admissible  on  bills  for  divorce  526 

confessions  by  wife,  how  far  they  were  admissible  in  Ecclesiastical 

courts      526 

admissions  of  wife,  how  far  admissible  against  herself  525 

against  her  trustees   525 

for  her  husband  526 

presumption  against  deed  of  gift  by  wife  to  husband  152 

acts,  declarations,  and  admissions  by  wife,  when  admissible  against 

husband  on  ground  of  agency  or  as  part  of  res  gestae  415,526 

declarations  of  husband  and  wife  in  matters  of  pedigree  439 

how  far  husband  and  wife  can  give  evidence  to  bastardise  their  issue 

488, 649 
joint  answer  of,  to  bill  in  Chancery,  no  evidence  against  wife  after 

husband's   death    519 

except  when  it  relates  to  her  separate  estate  519 

when  parties  estopped  from  denying  that  they  are  married  566 

verdict  against  wife  before  marriage,  when  binding  upon  husband  1149 

wife's  chattels  real  assigned  to  husband  by  marriage,  when  693 

husband  how  far  liable  for  wife's  debts  before  marriage  1149 

cannot  sue  for  wife's  wages,  when  528 
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IDENTITY,  when  articles  should  be  produced,  to  be  identified  by  jury  ...  386-8 

when  inferred  by  jury  from  comparison   387 

presumption  respecting,  when  parent  and  child  bear  the  same  name  ...     187 

of  party  sued,  with  obligor  of  instrument  sued  on,  how  proved  1237-8 

similarity  of  name  and  residence,  or  of  name  and  trade,  will  do  ...  1237 

inference  may  be  drawn  from  mere  identity  of  name  1238 

of  client  with  a  party  to  suit,  may  be  proved  by  the  solicitor  636 

of  prisoner,  collateral  facts  when  admissible  to  prove  246-7 

of  prisoner,  may  be  proved  by  photograph  1102-7 

of  prisoner,  with  person  whose  examination  is  put  in  609 

of   prisoner   with   person    named    in    certificate    of    previous    convic- 
tion       1102-7 

of  party,  with  person  whose  handwriting  is  proved  1241 

of  subject  mentioned  in  document  when  ascertained  by  parol  819-24 

of  parties  and  points  in  issue,  how  far  necessary  : — 

to  let  in  former  depositions  345-8 

to  let  in  former  judgments  as  est<Jppels  (see  Public  Records)  ...  1145-65 
in  questions  of,  witness  may  speak  to  his  belief  or  opinion  967 

IDIOT,  incompetent  witness  935 

dying  declaration  of,  inadmissible  490 

if  witness  objected  to,  as  being  an,  question  for  judge  26 

IGNOEANTIA  JUKIS  NEMINEM  EXCU8AT  applies  to  foreigners  85 

ILLEGALITY,  party  not  estopped  by  it  from  proving  deeds  102 

will  render  void  every  instrument  779 

may  be  established  by  parol  evidence  778-80 

when  presumed  282-3. 

ILLEGITIMACY  (see  Legitimacy,  Bastardy). 

ILLNESS  (see  Sickness). 

IMBECILE  (see  Idiot). 

IMMATEEIAL  ALLEGATIONS  need  not  be  proved  211 

IMMORALITY,  party  not  estopped  by  it  from  proving  that  deed  was 

founded  on   97 

evidence  of,  in  what  actions  and  how  far  admissible  269-70 

IMMUTABILITY,  presumptions  in  favour  of  188-9 

IMPARTIALITY  of  witness  may  be  impeached  by  question  and  contra- 
diction         989 

IMPERTINENCE  of  witness ,  evidence  of  his  falsehood  63 

IMPLIED  CONTRACTS  (see  Contracts  and  Annexing  Incidents). 

IMPLIED  WARRANTIES  (see  Warranties  Implied). 

IMPOTENCE,  presumption  respecting,  from  ineffectual  cohabitation  186 

from  infancy  110 

IMPRISONMENT   (see  False  Imprisonment,  Duress). 

IMPROPRIATOR,  lay,  entries  in  books  of,  whether  admissible  470 

INADVERTENCE  (see  Mistake). 

INCIDENTS,  annexed  by  usage  (see  Annexing  Incidents)  801-18 

by  law  merchant  808-5 

by  common  law  or  statute  804-15 

IN  CLOSURE  of  waste  by  tenant  presumed  to  be  for  landlord  129 
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INCLOSUEE  C0MMI8SI0NEES,  Board  of  Agriculture  now  discharges 

duties  of   9 

award  by,  not  invalid  for  want  of  enrolment  771 

may  be  enrolled  771 

how  proved  1074,1097 

INCOMPETENCY  (see  Competency). 

INCONSISTENT  statements,  when  party  can  show  that  his  witness  has 

made     977 

INCOEPOEATED  LAW  SOCIETY,  what  documents  may  be  signed  by 

registrar  of  1113 

rolls  and  books  of,  may  be  inspected,  when  1038 

INCOEPOEATION  of  writings  in  will  732,834 

in  contracts  701 

INCOEPOEEAL  EIGHTS,  what  that  term  includes  542 

presumption  as  to  139 

Statutes  of  Limitation  affecting  82 

how  taken  out  of  statute  82,755 

must  be  evidenced  by  deed  667 

INCUMBENCY,  acting  as  parson,  admission  of  642 

INCUMBENT  (see  Parson). 

INCUMBEEED  ESTATES,   seal  of  former   Commissioner  for  sale   of, 

requires  no  proof  9 

INCUMBEANCE,  effect  of  paying  off,  by  tenant  for  life  155 

INDECENCY  of  disclosures,  no  objection  to  evidence  648 

INDECENT  ASSAULT,  consent  of  young  female  inoperative,  when  110 

INDECENT  EXPOSUEE  of  person,  on  trial  for,  costs  of  witnesses  may 

be  allowed  860etseq. 

INDEMNIFY,  promise  to,  does  not  amount  to  guarantee  within  Statute 

of  Frauds   708 

witness  when  indemnified  by  giving  evidence  999, 1002 

INDEMNITY,  when  given  under  order  of  Court,  plaintiff  may  sue  on 

lost   bill    327 

certificates  of,  granted  to  witnesses,  effect  of  999,1002 

INDBNTUEE  (see  Deed). 

INDIA  (see  East  India  Company,  Hindoo  Law,  Mah-omedan), 

articles  of  war  for  the  forces  in,  judicially  noticed  4 

registration  of  marriage  in,  since  1st  January,  1852,  must  be  attested 

by  two  witnesses  764 

records  of  baptisms,  marriages,  and  burials  in,  where  kept' 1019 

admissible  as  public  documents  (sub.  tit.  ''Births,  iHc.")  ...  1088 

how  proved  (sub.  tit.  "Births,  (Cc.  Register")  1088 

list  of  passengers  to,  admissible  as  public  documents  (sub.  tit.  "  East 

India  Company")  1089 

suits   in,   aided  by   examinations   taken   in  England,   Scotland,   and 

Ireland 892 

depositions  respecting  misdemeanours  committed  in,  how  taken  and 

proved,  and  when  and  where  admissible  364, 1064 

judicial  proceedings  of  Courts  in,  how  proved  1060 

acknowledgment  of  debt  by  agent  in  514 
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INDIAN  EVIDENCE  ACT,  1872, 

person  may  be  compelled  to  write  in  court  for  that  purpose  1243 

a.  159,  refreshing  memory  960 

experts  refreshing  memory  973 

when  witness  may  use  copy  of  document  to  refresh  memory  ...  961 

machine  copies  presumed  correct  315 


INDICTMENT,  within  what  time  some  must  be  preferred   (see  Limita- 
tions)           83 

amendment  of  (see  Amendment)  209 

dread  of  amending,  erroneous  211 

immaterial  averments  may  be  omitted  from  218 

allegations  of  time  in,  when  necessary  219 

form  of,  in  prosecution  for  forgery  222 

under  Debtors  Act,  1869  222 

under  Bankruptcy  Act,  1883  222 

prisoner  not  entitled  to  copy  of,  in  felony  1020 

may  claim  to  have  it  read  slowly  in  open  court  1020 

the  rule  of  withholding  the  copy  highly  unjust  1020 

does  not  extend  to  misdemeanours  1020 

nor  to  treasons,  except  that  of  compassing  death  of  or  injury  to 

Sovereign      1020 

in  other  treasons  prisoner  entitled  to  copy  of,  ten  days  before  trial  ...  1020 
in  action  for  malicious  prosecution,  is  plaintiff  entitled  to  copy  of?  ...  1022 

when  several  offences  charged  in  same,  doctrine  of  election  244-6 

declarations  exposing  declarant  to,  not  evidence  after  death,  as  against 

interest     460 

questions  tending  to  expose  witness  to,  he  is  not  bound  to  answer  ...     997 

extent  of  this  protection,  and  exceptions  to  it  997-1004 

documents  tending  to  expose  witness  to,  he  is  not  bound  to  produce  ...  1006 

when  principal  liable  to,  for  act  of  agent  118 

name  of  bastard,  how  described  in  222 

what  sufficient  description  of  partners,  joint  tenants,  trustees,  &c.,  in    222 

when  evidence  of  prisoner's  character  admissible  255-71 

no  tender  of  expenses  to  witnesses,  necessary  on  860 

unless  witness  lives  in  Scotland  or  Ireland  860,864 

when  court  may  grant  costs  to  prosecutor  and  witnesses  (see  Attendance 

of  Witnesses)   860etseg. 

when  court  may  grant  rewards  for  activity  in  taking  offenders  862 

when  court  may  make  prosecutor  pay  defendant's  costs  864 

alphabetical  list  of  offences  not  triable  at  quarter  sessions  by  justices 

or  recorders  1169 

witnesses  usually  called,  if  named  on  back  of  981 

the  finding  of,  how  proved  1066 

is  a  ju4gment  in  rem  conclusive  in  trial  of?  1142  et  set;. 

judgment  on,  not  evidence  in  a  civil  action,  of  facts  adjudicated  1151 

except  upon  a  plea  of  guilty  1152 

judgment  in  an  action,  not  evidence  on,  of  facts  adjudicated  1151 


INDOESEMENT  (see  Bill  of  Exchange,  Pleading), 

errors  in  indorsement  on  writ  may  be  amended  204 

amendments  in,  how  to  be  made  204 

by  payee  of  cheque,  when  presumed  genuine  76 

by  payee  of  promissory  note  admits  signature  of  maker  576 

by  drawee  of  bill,  not  admitted  by  acceptance  574 

by  payee  of  part-payment  on  bond  or  bill,  effect  of,  on  Statute  of 

Limitations  472-6 

on  negotiable  security  does  not  bar  Statute    472 
on   bond    does,    and   may   be   proved    by 

representatives  of  deceased  obligee  473 

how  far  necessary  to  show  date  of,  on  a  receipt,  &c.,  defeating  Statute 

of  Limitations  ; 163,474-6 

on  record  of  name  of  interested  witness,  rendered  him  competent, 

under  the  old  law,  when  909-10 

on  will  to  prove  probate  1080 
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INDOESER,  declarations  of,  when  evidence  against  indorsee  636 

admissions  by,  after  indorsement,  not  evidence  against  indorsee  538 

estopped  from  disputing  preceding  signatures  on  bill 576 

INDUCEMENT,  judgment  inter  alios  admissible,  v/heie  record  is  matter  of  1131 

what,  will  render  confession  inadmissible  (see  Confession)  588-606 

INDUSTRIAL  SCHOOLS  (see  the  Children  Act,  1908,  8  Edw.  7,  c.  67), 

certificates  of,  how  proved  1095,1101 

order  of  detention  in,  how  proved  1095 

rules  of,  how  proved  1095 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES  (see  Friendly  Societies). 

may  reconvey  by  indorsement  of  receipt  on  mortgages  692 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES  ACT,  1893  (see  Table 
of  Statutes). 

INEBRIETY  (see  Drunkenness). 

INFAMY,  witness  no  longer  incompetent  on  ground  of  910 

INFANCY  (see  Infant  and  Children), 

plea  of,  cannot  be  proved  by  hearsay  as  a  matter  of  pedigree  443 

INFANT  (see  Children),  conclusive  presumptions  respecting  110 

presumed  in  Scotland  born  dead,  if  not  heard  to  cry  110 

under  7  incapable  of  committing  felony  or  indictable  oifence  110 

under  14,  boy  cannot  commit  rape  110 

or  an  assault  with  intent  to  commit  rape  110 

may  be  principal  in  second  degree  110 

patient  may  be  convicted  of  unnatural  crime  though  agent  under  14  ...  110 

under  13,  girl  cannot  consent  to  sexual  intercourse  110 

between  13  and  16,  girl's  consent  reduces  crime  from  felony  to  mis- 
demeanour        110 

under  13,  girl  cannot  consent  to  indecent  assault  110 

between    7    and    14,    prima    facie    presumed    ignorant    of    distinction 

between  good  and  evil  182 

this  presumption  in  practice  disregarded  182 

before  1838,  boys  of  14,  and  girls  of  12,  might  bequeath  personalty  ...  110 

under  21,  cannot  in  general  alien  his  land  110 

or  execute  a  deed  110 

or,  since  1st  January,  1838,  make  a  will  110 

or,  since  7th  August,  1874,  state  an  account  110 

cannot  in  general  contract,  except  for  necessaries  110 

or  be  made  bankrupt  110 

what  are  necessaries  for  51 

question  how  far,  for  jury  51 

shareholder,  when  liable  to  action  for  calls  110 

boys  of  20  and  girls  of  17  may  make  marriage  settlements,  when  110 

how  far  he  can  act  as  trustee  110 

written  acknowledgment  by,  of  debt  for  necessaries,  bars  Statute  of 

Limitations     743 

fraudulently  representing  himself  of  age,  liable  to  creditor  568 

admissions  made  by,  receivable  against  him  when  of  age  511 

admissions  by  agent  of,  not  evidence  against  infant  415 

admissions  by  prochein  amy  or  guardian  of,  not  evidence  against  infant  512 

unless  they  would  be  evidence  if  made  by  solicitor  512 

affidavit  of  guardian  of,  not  evidence  against  infant  in  another  suit  ...  519 

bound  by  judgment  in  action  brought  by  his  guardian  1146 

though  action  commenced  and  conducted  without  his  knowledge  ...  1146 

and  though  infant  be  at  the  time  of  mature  age  or  even  married  ...  1146 

recognizance  to  prosecute,  or  give  evidence,  binding  on  850 

INFANTS'  RELIEF  ACT,  1874  (Table  of  Statutes,  37  &  38  Vict.  c.  62). 
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[NFERENCE  (see  Presumptions). 

[NPERIOE  COURTS  (see  County  Courts). 

judges  of,  and  proceedings  in,  how  far  judicially  noticed  22 

right  to  inspect  records  of  1026 

how  far  applicant  must  be  interested  1026 

course  to  be  pursued  in  case  of  refusal  to  grant  inspection  by  1026 

proof,  admission,  and  effect  of  records  of  (see  Public  Records)  1055 

witnesses,  how  made  to  attend  (see  Attendance  of  Witnesses)  880-99 

witnesses,  parties,  counsel,  &c.,  attending  when  free  from  arrest  ...  899,902 

judgments  in,  how  proved  1067-70 

general  rules  of,  how  proved  1079 

INFIDEL  competent  as  a  witness  940 

INFIDELITY  in  wife  does  not  rebut  presumptive  legitimacy  112 

INFIRMITY  (see  Sickness,  Insanity). 

INFLUENCE,  undue,  when  presumed  in  equity  162 

INFORMATION  (see  Depositions). 

on   Revenue  side  of  King's   Bench   Division,   witness   to   character, 

inadmissible  in  261 

is  witness  remaining  in  court,  after  order  to  withdraw, 

inadmissible?      956 

conviction  on,  judgment  in  rem  1137 

effect  of  acquittal  on,  as  proof  of  illegality  of  seizure  1135 

INFORMER,  corroboration  of  664 

communication  by,  to  government,  privileged  641-3 

cannot  be  questioned  as  to  channels  of  information  642 

INFRINGEMENT  OF  PATENT ,  question  for  jury ,  when  50 

order  for  inspection,  when  granted  in  action  for  390 

INHABITANTS,  when  suing  or  prosecuting,  admissions  and  declarations 

by  one,  evidence  against  all  •. 517 

e.g.,  on  indictment  against  a  township  for  non-repair  of  a  bridge  517 

in    settlement-cases    declarations    of    rated,    admissible    against 

parish   517,520 

meaning  of  term,  may  be  interpreted  by  evidence  of  usage  797 

INITIALS,  signature  by,  how  far  sufficient  within  Statute  of  Frauds  704 

within  Wills  Act  781 

INJURY,  presumption  of  malice  from  85,121 

INLAND  REVENUE,  books  of,  admissible  as  public  documents  1088 

provable  by  examined  or  certified  copies 

(sub  tit.  "  Public  Books  ")  1088 

duplicates  of  licences  of  stage  carriages  filed  at  office  of,  how  proved  ...  1098 

admissibility  and  effect  of  1207 

banking  memorials  filed  at  office  of,  how  proved  1096 

admissibility  and  effect  of  1207 

condemnation  of  property  by  commissioners  of,  judgment  in  rem  1137 

offender  against  laws  of,  can  now  testify  for  or  against  himself  918 

proof  of  certificates  granted  to  solicitors  by  commissioners  of  1113 

effect  of  denoting  stamps  affixed  to  documents  by  commissioners  of  ...  1197 
whether  returns  in  possession  of  are  privileged  646 

INNKEEPER,  presumption  respecting  179 

liability  of,  for  lost  goods,  how  limited  179 

salaried  manager  of  hotel  is  not  179 

lien  of,  judicially  noticed   4 

may  sell  property  of  guests,  when  816 
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INNOCENCE,  when  presumed  115 

evidence  of  good  character,  when  admissible  to  raise  presumption  of  ...  255-7 

when  presumption  of,  met  by  some  counter-presumption  117 

when  onus  of  proving,  is  cast  on  defendant  by  statute  282 

INQUEST  (see  Coroner  and  Inquisition)  finding  temporary  insanity,  is  it 

evidence  of  insanity  on  an  issue?  1136 

fee  to  medical  man  for  attending  883 

INQUIRIES, 

answers  to,  how  far  evidence  to  prove  search  for  document  322-26 

for  witness  348,375,397 

for  attesting  witness  ...  1236 
to  prove  denial  by  bankrupt  397 

INQUISITION  (see  Coroner  and  Inquest),  in  proof  of,  when  necessary  to 

prove  commission  1073 

when  not  1073,1075 

admissibility  and  effect  of  1136,1199 

jurisdiction  must  appear  on  face  of  148, 1171 

IN  REM,  judgments,  definition  of  1136 

in    what   respects   differing   from   judgments   inter 

partes     1136 

alphabetical  list  of  1137 

what  are  not  1136-9 

what  are  1137 

how  far  binding  upon  strangers  1136,1139-42 

effect  of  conflicting  1142 

how  far  conclusive  in  criminal  cases  1142  etseg. 

INROLMENT  (see  Enrolment). 

INSANITY  (see  Lunacy,  Lunatic),  proved  to  exist  at  particular  period, 

presumed  to  continue  189 

on  whom  onus  of  proving,  lies  279 

cannot  be  proved  by  treatment  of  party  by  relatives  394-6 

aliter  in  ecclesiastical  courts  396 

can  friends  of  party  testify  as  to  their  belief  respecting?  967 

opinion  of  medical  men  respecting  968,972 

evidence  respecting  sanity  of  near  relations,  when  admissible  247 

inquisition  in  lunacy,  how  far  evidence  of  1136 

of  witness,  makes  him  incompetent,  when  935 

lets  in  his  former  depositions,  when  348,351 

ground  for  postponing  trial,  when  848-51 

of  attesting  witness,  lets  in  proof  of  his  signature  1234 

of  testator,  may  be  proved  notwithstanding  probate,  if  executor's  title 

not  impeached  1140 

can  attesting  witness  to  will  testify  as  to  his  belief  respecting?  ...     967 

INSCRIPTIONS, 

on  mural  monuments,  &c.,  provable  by  secondary  evidence  328,450 

evidence  in  matters  of  pedigree  449 

on  rings,  evidence  in  matters  of  pedigree  449 

on  flags  and  banners,  provable  by  oral  testimony  314 

INSOLVENT,  omission  of  debt  in  schedule  of,  admission  that  't  is  not  due    544 

INSOLVENT  DEBTOR'S  COURT,  seal  of  late,  judicially  noticed  9 

is  adjudication  for  discharge  of  prisoner  without  proof  of  petition  and 

schedule  evidence  of  insolvency?  1071 

effect  of  decisions  of  foreign  1184 

INSPECTION  (see  Inspection  by  Jury,  Notice  to  Admit). 

alphabetical  list  of  documents  as  to  which  there  exists  right  of  1036-41 

publication  of  documents  over  which  there  exist-s  right  of  privileged  . . .  1041 
of  public  records  and  documents  (see  Public  Records  and  Documents) 

1015-42 
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of  private  writings  (see  Private  Writings)  1213-15 

of  document,  how  obtained  (see  Discovery). 

of  document  in  hands  of  witness  at  trial  by  adverse  counsel,  rules  as 

to  right  of  965 

of  property  the  subject  of  dispute  in  an  action  389-91 

of  such  property  by  the  judge  389-91 

who  may  make  application  for  889-91 

what  notice  necessary  on  making  application  for  389-91 

power  of  Admiralty  Court  to  grant  390 

INSPECTION  BY  JUEY  most  satisfactory  mode  of  proof  386 

to  identify  two  articles  found  in  different  places  387 

e.g.,  wheat  found  on  prisoner  with  sample  belonging  to  prosecutor  ...  387 
or  fractured   bone   of  sheep,    with   mutton   found   in   prisoner's 

house     387 

skilled  witnesses  should  aid  jury  in  inspection,  when  387 

exciting  prejudice  by  ocular  inspection  388 

when  jury  allowed  to  view  the  locus  in  quo  or -chattel  in  dispute  389-91 

to  obtain   proper  inspection  by   jury,   judge   may   order   wall   to   be 

removed      390 

expedient  to  extend  the  power  of  viewing  and  391 

inspection  of  prisoner  pleading  pregnancy  by  jury  of  matrons  386 

INSPECTOES  under  particular  Acts,  how  to  summon  witnesses  899 

of  mines,  may  grant  certified  copies  of  their  rules  for  proof  1124 

of  cattle,  certificate  by,  that  animal  diseased,  conclusive  1102 

INSTITUTIONS  TO  LIVINGS,  registers  of,  who  entitled  to  inspect  1031 

INSTRUCTIONS  TO  COUNSEL  (see  Privileged  Communications). 

INSTRUMENT  (see  Private  Writings  and  Scientific  Instruments). 

INSURANCE, 

presumption  recognized  in  law  of,  as  to  loss  of  ship  195 

as  to  unseaworthiness  of  ship  195 

materiality  of  facts  not  communicated  in  effecting,  question  for  jury ...  51 

onus  of  proving  such  non-communication  is  on  defendant  277 

incidents  annexed  to  policy  of,  by  law  merchant  804 

marine  policy  of,  may  be  assigned  by  indorsement  681 

assignee  of,  may  sue  in  his  own  name  681 

effect  of  alteration  of  policy  of,  after  completion  ". 1215 

policy  of,  when  completed,  so  as  to  render  subsequent  alteration  fatal  1223 
in  action  on  policy   of,  though  total  loss   alleged,  part  loss  may  be 

proved     218 

in  action  on  policy  of,  plaintiff  may  rely  on  mere  possession  130 

on  indictment  for  arson,  with  intent  to  defraud  office,  policy  best 

evidence  of  fact  of  314 

on  indictment  for  arson,  notice  to  produce  policy  must  be  given 338 

adjustment  of  a  loss  on  policy  of,  not  conclusive  admission  579 

acknowledgment  of  receipt   of  premium   in  policy,   when  conclusive 

admission     570 

parol  evidence  inadmissible  to  vary  terms  of  policy  of  790 

of  usage  admissible  to  explain  terms  in  charter  party 

or  policy  of  797,799 

underwriter  of  policy  of,  presumed  to  know,  usage  of  trade  insured  ...  799 

to  know  contents  of  Lloyd's  Shipping  List  ...  175 
may  prove   by  parol'  evidence   amount   of   seaworthiness   implied   in 

marine     804 

warranty  that  lighters  shall  be  seaworthy  not  implied  in  marine  804 

warranty  that  goods  are  seaworthy  not  implied  in  voyage  policies  804 

warranty  thatship  is  seaworthy  not  implied  on  a  time  policy  804 

what  warranties  are  implied  in  carrier's  contract  805 
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INTENTION  (see  Functions  of  Judge  and  Jury), 

criminal,  when  presumed  85-92 

•  will  be  presumed,  if  act  in  itself  unlawful  119-23 

must  be  proved  if  act  only  criminal  if  done  with  particular 

intention     121 

several  intents,  when  sufficient  to  prove  one  216 

compound  intent,  when  sufficient  to  prove  simple  intent  217 

how  far  intent  must  be  proved  as  laid  217 

collateral  facts,  when  admissible  in  proof  of  246-54 

surrender  by  operation  of  law  does  not  depend  on  687 

declarations  of,  generally  inadmissible  to  explain  writings  824 

except  1.  where  description  alike  applicable  to  two  subjects  829-31 

2.  to  rebut  an  equity  (see  Rebutting  an  Equity)  848-7 

3.  when  will  impeached  on  ground  of  fraud  or  forgery  779 

where  admissible,  it  matters  not  when  and  how  made  831 

no  presumption  of,  can  revoke  will  734 

INTEREST  (see  Public  and  General  Interest), 

community  of,  not  sufficient  to  render  admissions  receivable  516 

declaration  against,  why  and  when  admissible 459 

declarant  must  be  dead  459 

not  sufficient  that  he  has  absconded  or  is  out  of  power  of  party  459 

how  far  knowledge  in  declarant  necessary  459 

declaration  must  be  against  interest  of  declarant  460 

such  interest  must  be  of  a  pecuniary  or  proprietary  nature  460 

declarations  rendering  declarant  liable  to  prosecution,  inadmissible  ...  460 

1.  as  to  declarations  against  pecuniary: —  459-67 

amount  of  pecuniary,  immaterial  461 

whether  rule  applies  to  oral  declarations  461 

it  includes  all  written  statements,  whether  made  at  time  of 

fact  declared  or  subsequently  462 

it  includes  entries  in  private  books  kept  by  declarant  462 

entry  must  charge  declarant  with  receipt  of  money  for  another  462 

or  acknowledge  payment  of  money  due  to  himself  462 

entry  in  debtor  and  creditor  account  462 

when  entry  is  sole  evidence  of  charge  463 

entries  how  far  evidence  of  collateral  matters  464 

no  proof  of  independent  matters  465 

not   necessary  that   declarant,   if   living,   should   have   been 

competent     , 466 

declaration  admissible,  though  living  witnesses  might  be  called  466 

though  account  does  not  show  from  whom  money  received  466 

though  not  written  by  declarant,  if  authorised  by  him  ...  466 

if  entry  by  agent,  some  proof  of  agency  required  467 

unless  book  ancient,  and  internal  evidence  of  genuineness  ...  467 

2.  as  to  declarations  against  proprietary: —  468 

in  disparagement  of  declarant's  title  to  land  468-70 

may  be  verbal,  or  in  writing,  or  by  deed,  &c 469 

must  state  what  declarant  knows  or  believes  469 

not  what  he  has  heard  others  say  469 

must  be  made  while  declarant  in  possession  469 

what  sufficient  evidence  of  possession  469 

must  disparage  declarant's  own  title  470 

not  admissible,  if  merely  tending  to  abridge  or  incumber  estate  470 

3.  entries  in  books  of  deceased  rectors  or  vicars,  when  evidence  for 

succession   • 470-1 

4.  how  indorsement  by  payee  of  part  payment  on  bond  or  bill  affects 

Statute  of  Limitations  472-6 

such  indorsement  on  negotiable  security  does  not  bar  Statute    472 
on  specialty  does,  and  may  be  proved  by  representatives 

of  deceased  payee  _. 473 

how  far  necessary  to  show  date  of  indorsement  474-6 

deed  that  can  take  effect  by,  shall  not  take  effect  by  estoppel  104 

witness  no  longer  inadmissible  on  ground  of  (see  Competency)  910 

in  lands,  what  is,  within  Statute  of  Frauds  {Bee  Statute  of  Frauds)  ...  712-19 

of  witness,  questions  respecting,  how  far  relevant  987-92 

answers  of  witness  respecting  his,  how  far  open  to  contradiction  ...  987-92 
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attesting  witness  to  instrument  produced  by  opponent,  in  which  he 

claims  an  interest,  need  not  be  called,  when  1232 

party  not  bound  to  explain  alteration  of  instrument  unless  he  claims 

an,  under  it  1219-20 

payment  of,  ousts  Statute  of  Limitations,  when  (see  Limitation  and 

Lord  Tenterden's  Act)  747-50 

payment  of,  by  one  co-contractor  does  not  bar  Statute  of  Limitations 

as  to  others  412,513-15 

amount  of,  payable  on  foreign  bill  of  exchange  question  for  jury  51 

on  bill  of  exchange  not  recoverable  without  producing  bill  338 

INTEELINEATIONS  (see  Alterations), 

admission  of  document  under  notice  waives  objection  to  it  on  grounds 
of  it  containing  1214' 

INTEELOCUTORY  orders,  not  evidence  in  nature  of  reputation  431 

INTBEPLEADER  ACTS,  bad  order  under  old,  when  held  binding  as  a 

quasi  award  571 

INTEEPEETATION",  of  wills,  V.-C.  Wigram's  rules  for  774 

of  other  writings,  rules  for  (see  Writings)  774-5 

INTERPEBTER,  communication  through,  when  privileged      626 

may  translate  evidence  of  deaf  and  dumb  witnesses  935 

INTBEEOGATION  OE  PEISONEES  allowed  by  Continental  law  605 

INTERROGATORIES  (see  Commission), 

under  E.  S.  C.  of  1883 378 

party  cannot  be  compelled  to  answer,  going  to  criminate,  &c 997 

what  questions  may  be  asked  in  1001,1006-7 

may  not  997 

answers  to,  are  admissible  in  evidence  378 

but  need  not  all  be  read,  unless  ordered  by  judge 506 

how  far  necessary  to  read,  in  putting  in  depositions  in  Chancery  1072 

when  ancient  depositions  may  be  read  without  putting  in 1075 

INTESTATE,  judgment  against,  binding  upon  administrator  1148 

admissions  by,  evidence  against  administrator  533 

INTIMIDATION  of  witness,  a  misdemeanour  906 

INTOXICATING  LIQUOES  ACT  (see  Licensing  Act,  1872). 

INTOXICATION  (see  Drunkenness). 

INVENTIONS  (see  Patent). 

INVENTORY  exhibited  by  executor  or  administrator  when  evidence  of 

assets     580 

INVOICE,  evidence  of  credit  given  to  party  named  in  it  544 

IONIAN  ISLANDS,  registers  of  marriage  in  the,  now   deposited  with 

Eegistrar  General 1036-41,1088 

registers  of  marriage  in  the,  is  official  1084 

entry  in,  how  proved  ...  1088 

I  0  U,  production  of,  no  evidence  of  money  lent  132 

is  evidence  of  account  stated  132 

need  not  be  addressed  to  any  one  by  name  132 
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lEBLAND  (see  Landed  Estates  Court), 

records  and  judicial  proceedings  of  courts  of,  how  proved  1054 

admissibility  and  effect  of  1176  1179  1182 

laws  of,  how  far  judicially  noticed  .'         '       g 

seal  of  what  courts  in,  judicially  noticed  !!!!!.!.!!!!!!!!!!!!        9 

seal  of  Record  Office  in,  judicially  noticed  !!!!!!!.!.!!!"!!...".'        9 

public  records  in,  proved  by  certified  copies  .'.".""."...!".'..  1049 

statutes  of,  prior  to  Union,  how  proved  .'!.."!!.!! 1043 

documents  admissible  in,  are  also  evidence  in  England  and  the  Coionies  1060 

documents  admissible  in  England  are  also  evidence  in  1060 

Poor  Law  valuations  in  (see  Poor  Law). 

registers  of  births,  deaths,  and  marriages  in,  how  proved  1090 

valuation  of  rateable  property  in,  how  proved  1090 

grant  or  surrender  of  leases' in  !!"!!."!!...     686 

what  warranties  implied  in  leases  in  807 

judgment  mortgages  in,  how  proved  1119 

registration  of  judgments  in,  how  proved 1101,1119 

land  judges  and  land  commissioners  in,  may  enforce  attendance  of' 

witnesses  in  886-9 

deeds  executed  by  authority  of,  how  far  conclusive  evidence  ...      92 
information  of  murdered  witness,  when  admissible  363 

lEISH  BANKEUPT  AND    INSOLVENT    ACT    (see    Bankruptcy    and 
Insolvency). 

IRISH  FISHERIES,  seal  of  commissioners  for,  judicially  noticed  9 

commissioners  for,  may  enforce  attendance  of  witnesses 886-9 

inspectors  of,  licences  granted  by,  how  proved 1098 

IRISH  LAND  COMMISSION,  seal  of,  judicially  noticed  9 

how  attendance  of  witnesses  compelled  before  886-9 

IRISH   LANDLORD   AND   TENANT   ACT,    1870    (see    Landlord   and 
Tenant  {Ireland)  Act). 

IRISH  WITNESSES, 

if  murdered,  maimed,  or  secreted,  their  depositions  admissible  368 

attendance  of,  how  enforced  on  indictments  in  England  864 

in  civil  trials  in  England  865 

on  commission  to  take  evidence   from  English  or   Irish 

courts     , 890 

may  be  ordered   to   be   examined   in   Ireland   by   English   Court  of 
Bankruptcy     377 

IRRELEVANT  FACTS,  not  evidence  (see  Issue,  Collateral  Facts)  ..: 235-7 

declarations  qualifying  or  explaining,  not  evidence  405 

IRRELEVANT  QUESTIONS,  when  allowed  on  cross-examination   (see 

Witness)   984-92 

answers  to,  conclusive  984-6 

what  are  not  986-92 

IRREVOCABLE  voluntary  settlements,  presumption  respecting  157 

gift  of  chattels,  when  669 

ISSUE,  substance  of,  must  be  proved  (see  Variance,  Allegations)  203 

proof  of,  on  whom  (see  Onus  Probandi)  273-86 

evidence  must  be  confined  to  points  in  224 

rules  of  pleading,  object  of  226 

character    of    trustee    in    bankruptcy,    executors,    administrators,    or 
persons   suing  or  sued  by   statute,   not   in  issue,  unless   specially 

denied - 230 

general  issue  has  been  practically  abolished  (see  General  Issue). 

except  in  form  of  "not  guilty  by  statute  "  232 

evidence  of  collateral  facts  excluded  in  general  235 

reasons  for  rule  235 

illustrations  of  rule  236-7 
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exception,  if  connected  with  matter  in  issue  (see  Collateral  Facts)  237 

if  offered  to  establish  identity  of  party  247 

or  to  corroborate  witness  247 

or  to  illustrate  opinions  of  scientific  witnesses  246 

or  to  prove  knowledge,  intention,  good  faith,  or  malice  of 

party  248-54 

evidence  of  character,  when  admissible  to  raise  presumption  of  inno- 
cence or  guilt  ....' 255-64 

when  admissible  to  affect  damages  263-70 

to  impeach  veracity  of  witness 

(see  Character)  271 

admissions  not  put  in,  by  pleading,  rejected  in  evidence  509 

JACTITATION  OP  MAREIAGE,  decrees  in  suits  for,  how  far  judgments 

in  rem  1138 

JERSEY,  laws  of,  not  judicially  noticed  8 

judicial  proceedings  of  courts  of,  how  proved  1060 

JEEVIS'  ACTS  (see  Table  of  Statutes,  11  &  12  Vict.  cc.  42,  43). 

JEW,  how  sworn  942 

age  of,  not  provable  by  entry  of  circumcision  in  book  of  dead  Eabbi 

480, 1082 

JEWELLERY,  not  necessaries  for  infant 42 

JOINDER  (see  Misjoinder,  Nonjoinder). 

JOINT  CONTEACTOES,  written  acknowledgment  by  one  does  not  take 

debt  out  of  Statute  of  Limitations,  as  to  others  513 

how  judgment  to  be  given  and  costs  allowed  in  such  case  513-4 

part  payment  by  one  does  not  take  case  out  of  Statute  of  Limitations 

as  to  others  513-4 

admission  by  one,  when  evidence  against  others 411,512 

but  the  realty  of  the  joint  interest  must  be  proved  aliunde  , 518 

effect  of  death  of  one 517 

judgment  against  one,  without  satisfaction,  bar  to  action  against 
others    1150 

JOINT  DEBTOE,  judgment  against  one,  without  satisfaction,   may  be 

pleaded  in  bar  by  others  1150 

judgment  against  one  joint  and  several  debtor,  with  satisfaction,  may 
be  pleaded  as  estoppel  by  others  1150 

in  action  on  joint  contract  or  trespass  against  two,  one  may  plead 
pendency  of  another  action  against  him  for  same  cause  1150 

JOINT-OWNERS,  when  prosecutors,  how  names  must  be  described 222 

JOINT-STOCK  COMPANY,  how  described  in  indictment  222 

liabilities  of  provisional  committee-men  567 

shares  in,  not  within  sect.  17  of  Statute  of  Frauds  714 

when,  if  at  all,  within  sect.  4  of  the  same  Act  714 

under  Companies  Clauses  Consolidation  Act,  1845,  contracts  of,  how 

made      677 

transfer  of  shares  in,  must  be  by  deed  676 

registers  of,  how  inspected  1036 

admissibility  and  effect  of  1208 

books  of  proceedings  of,  how  inspected  1036 

proof  and  effect  of  1098 

by-laws  of,  proof  and  effect  of   1122 

orders  of  general  meetings  for  borrowing  money,  how  proved  1098 

certificates  of  proprietors  of  shares,  form  of  1110-11 

proof  of  1110-11 

of  reduction  of  capital  proof  and  effect  of 1110-11 

of  registration  of  charges  created  by  proof  and  effect  of  1110-11 

notices,  &c.,  of,  may  be  served  by  post,  when  174 
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under  the  Companies  (Consolidation)  Act,  1908,  contracts  of,  how  made    678 
bills  of  exchange  and  promissory  notes,  how  made,  accepted,  and 

indorsed    by    678 

memoranda  and  articles  of  association  need  not  be  under  seal  678 

transfer  of  shares  in,  need  not  be  by  deed  676 

documents  and  registers  of,  how  inspected  , 1036 

proof  and  effect  of  ,  1036 

books  of  proceedings  of,  how  signed  1209 

how  proved  1086,  1208 

admission  and  effect  of  1208 

reports  of  inspectors  of,  how  proved 1093 

certificates  of  incorporation,  proof  and  effect  of  1110 

need  not  be  produced  to  prove  registration  313 

of  proprietor  of  shares,  proof  and  effect  of  1110 

notices,  &c.,  of,  may  be  served  by  post,  when 174 

how    authenticated    761 

what  seals  judicially  noticed  under  winding-up  clauses  of  Act  9 

what   signatures   so   noticed   16 

attendance  of  witnesses  before  winding-up  court,  how  enforced  879 

order  to  wind  up  is  not  a  judgment  in  rem  1136 

JOINT  TENANTS,  presumptions  respecting  156 

distinction  between,  and  tenants  in  common,  how  shown  822 

JOSEPH,  his  cup  found  in  Benjamin's  sack  72 

his  coat  regarded  by  Jacob  as  evidence  of  his  death  72 

JOUENALS  OE  PAELIAMENT,  how  proved  11,  20,  17-32 

admissibility  and  effect  of  .'..  1127 

JUDGE  (see  Functions  af  Judge  and  Jury,  Judicial  Notice). 

notice  of,  whether  evidence  of  testimony  of  deceased  witness  380 

presumed  to  be  correct    90 

practice  as  to  supplementing  on  appeal  90 

whether  bound  to  disclose  matters  which  he  knows  as  judge  638 

handwriting  of,  when  judicially  noticed  11,  16 

orders  and  certificates  of,  how  proved  1075 

effect  of,  as  a  bar  to  fresh  summons  1193 

refreshing  memory  of  22 

may  issue  order  for  attendance  of  witness  in  custody  873 

may  enforce  discovery  by  interrogatories,  when  (see  Interrogatories)    378 
discretion  of,  in  allowing  amendments,  should  be  liberally  exercised  ...    211 

decision  of,  respecting  amendments,  when  controllable  by  court  207 

respecting  right  to  begin,  when  controllable  by  court  291 

respecting  sufficiency  of  stamp,  final  298 

appeal  from  principles   governing   1251 

discretionary  power  of  recalling  witnesses  possessed  by  1013 

of  confronting  witnesses  possessed  by  1014 

discretionary  power  of  regulating  mode  of  examining  witnesses  pos- 
sessed by   954 

of  allowing  leading  questions-  958-9 

this  last  discretion  not  controllable  by  Court  of  Appeal  959 

presiding    judge   must    conceal   facts    within   his    knowledge,    unless 

sworn      937 

if  sole  judge,  apparently  cannot  depose  as  witness  ...  937 
if  sitting  with  others,  he  may  be  sworn  and  examined  937 
in  such  case,  should  take  no  further  part  in  trial  ...     937 

duty  of,   in  summing  up   27 

must  certify  as  to  costs,  when  43 

effect  of  error  of,  in  admitting  or  rejecting  evidence  improperly  1247 

rules  as  to  time  and  mode  of  objecting  to  rule  of,  on  these  points  1247 

not  liable  to  action,  for  act  done  in  judicial  capacity  1133 

unless  he  wilfully,  or  under  mistake  of  law,  acts  without  jurisdiction  ...  1133 

JUDGE'S  OEDER  in  personal  action  if  defendant  consent  to  judgment 

and  execution,  registration  required  within  seven  days  of  768 

proof  of,  registration  of ' 768 
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JUDGMENT   (see. Public  Records  and  Documents). 

in  rem,  is  generally  conclusive  (see  In  rem)  1136-43 

to  bind  land,  registration  of  , 1121 

does  not  operate  as  charge  on  land  until  writ  or  order  to  enforce 

registered      1121 

inter  partes,  will  not  act  conclusively  as  an  estoppel,  when 1144-65 

persons    taking    advantage    under,    when    precluded    from    disputing 

validity  of   •. 1148 

when  evidence  in  nature  of  reputation  429-31 

what  may  be  given  on  admissions  in  pleading  561 

by  default,  admission  of  right  of  action  88 

suffered  by  executor  or  administrator,  admits  assets  560 

treated  as  regular,  if  signed  after  defendant's  death  90 

effect  of  certificate  of  registrar  of,  in  Ireland  1101 

recovered,  plea  of  (see  Public  Records  and  Documents). 

JUDGMENT  MORTGAGE,  how  proved  in  Ireland  1119 

JUDGMENTS  ACT,  1855  (see  Table  of  Statutes,  18  &  19  V.  c.  15), 

requires  registration  of  life  annuities  and  rent-charges  769 

JUDICATURE  ACTS,  1873,  1875  (see  Table  of  Statutes,  36  &  37  V.  c.  66, 
38  &  39  V.  c.  77). 

JUDICATURE  (IRELAND)  ACT,  1877  (see  Table  of  Statutes,  40  &  41  V. 
c.  57,  Ir.). 

JUDICIAL  ACTS,  when  presumed  to  have  taken  place  .• 90 

presumption  of  due  execution  of   145-9 

JUDICIAL  COMMITTEE  OP  PRIVY    COUNCIL    enforce    attendance 

of  witnesses,   how   877 

JUDICIAL  NOTICE,  of  what  things  taken  without  proof:—  3-23 

of  existence  and  title  of  foreign  states  3 

of  prerogatives  of  Crown   4 

of  privileges  of  Parliament   4 

of  the  royal  palaces  4 

of  what  laws  4 

of  articles  of  war   4 

of   what   customs    and   usages    4 

not  taken  of  foreign,  colonial,  or  Scotch  laws,  usages  and  customs  4 

how  far  of  Irish  laws  4 

of  what  seals  9,  15 

of  what  official  and  public  documents  11-17 

of  what  signatures  of  superior  judges  11,  16 

of  private  and  local  and  personal  Acts,  when  11 

of  royal  proclamations,  when  4,  11 

of  the  journals  of  either  House  of  Parliament,  when  4,  20 

of  what  foreign  and  colonial  documents  14 

seals  or  signatures   15,  1065 

of  what  documents  sworn  in  the  Colonies  15 

signatures      15-17 

whether  of  Royal  sign  manual  16 

of  London,  Dublin,  and  Edinburgh  Gazettes,  how  far  17 

of  ordinary  fasts  and  festivals  17 

of  commencement  and  ending  of  legal  sittings  17 

of  coincidence  of  years  of  reign  with  years  of  our  Lord  17 

of  what  days  of  month  fall  on  Sundays  17 

of  course  of  time  17 

of  meaning  of  words  17 

of  matters  of  public  history  17 

of  legal  weights  and  measures  17 

of  the  value  of  the  coin  of  the  realm  17 

of  local  divisions  of  country,  how  far  19 

of  jurisdiction  of  Crown,  and  matters  affecting  government  of  country  19-20 
but  not  private  orders  made  at  council  table  20 
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of  jurisdiction  and  course  of  proceeding  of  courts  of  justice  21 

of  rules  under  Landlord  and  Tenant  (Ireland)  Act  21 

of  rules  of  practice  of  Bankruptcy  Courts  21 

but  not  of  customs  and  proceedings  of  inferior  courts  22 

how   judge   will   refresh   his   memory   as   to   matters   he   is   bound   to 

notice     22 

JUDICIAL  PROCEEDINGS,  presumption  in  favour  of  90 

JUDICIAL  SEPARATION  (see  Divorce). 

JURISDICTION  of  Crown,  extent  of,  judicially  noticed  19 

of  Parliament;  when  presumed  90 

of  courts  of  justice,  how  far  judicially  noticed  21 

when  presumed  90 

of  inferior  courts,  will  not  be  presumed  148 

of  a  court,  provable  by  hearsay  421 

want  of,  how  point  raised  in  High  Court  231 

want  of,  how  far  an  available  defence  without  special  plea  231 

want  of,  must  be  pleaded  in  Mayor's  Court  231 

must   appear   on    face    of   proceedings   when   statutory   power   acted 

under 148,1170-2 

no  distinction  between  convictions,   commitments,   examinations,  or 

orders  148-9 

illustrations  of  this  rule  1171-2 

facts  showing,  when  implied  1172 

when  it  appears,  facts  stated  in  adjudication  cannot  be  disputed  in 

action  against  magistrate  1133-4 

if  witness  out  of,  his  former  depositions  admissible  348 

his  examination  taken  under  commission  admissible    375 

judgments  may  be  defeated,  "by  showing  courts  had  no  : 1168-72 

foreign  judgments  may  be  defeated,  by  showing  court  had  no' 1176-9 

of  foreign  courts,  plea  to,  what  it  must  contain  1180-82 

of  Quarter  Sessions,  alphabetical  list  of  criminal  cases  within  1169 

JURY  (see  Functions  of  Judge  and.  Jury  and  Trials  by  Jury). 

inspection  by,  most  satisfactory  mode  of  proof  886 

skilled  witnesses  should  aid,  in  inspection,  when 387 

allowed  to  view  the  locus  in  quo,  or  chattel  in  dispute,  when 389-91 

of  matrons  on  plea  of  pregnancy  386 

perjury  before  grand,  how  to  be  dealt  with  6i4 

proceedings  of  grand,  not  to  be  disclosed  .->. 643 

grounds  for  verdict  of  petty,  when  evidence  of,  inadmissible  644 

misconduct  of,  cannot  be  proved  by  affidavit  of  jurors  644 

juryman  may  apply  general  knowledge  to  case  before  him  937 

must  not  mention  privately  to  his  fellows  particular  material 

facts 937 

but  must  be  sworn  and  examined  openly  937 

giving  evidence,  is  under  no  necessity  of  leaving  box,  or  not 

interfering  with  verdict  937 

list  of  jurors,  inspection  of  1039 

list  of,  must  be  delivered  to  party  charged  with  treason  (see  Treason)    934 

discharge  of,  or  withdrawal  of  juror,  by  consent,  effect  of  1172 

appeal  from  findings  of  principles  governing  1251 

JUS  TERTII  cannot  be  set  up  by  wrong-doer  in  trover  130 

cannot,  in  general,  be  set  up  by  licensee,  bailee,  or  agent  572 

can  be  set  up  by  bailee  or  agent,  when  572 

by  carrier  or  pledgee   573 

JUSTICES,  actions  against,  must  be  brought  within  six  months  of  cause 

of    action    78 

in  actions  against,  they  may  now  not  plead  general  issue  78,  234 

may  tender  amends  and  pay  money  into  court 

78,  234 
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when  parties,  witnesses,  &c.,  attending  before,  privileged  from  arrest    903 

witnesses,  how  made  to  attend  before  893-6 

when  by  summons  and  warrant  893-6 

when  by  Crown  Office  subpoena  896 

power  of,  to  bind  witness  by  recognisance  (see  Attendance  of  Witnesses) 

849-51 

commissions  of,   presumed  from   acting   165 

confession  of  prisoner  made  under  inducement  by,  inadmissible  ....„     589 

.should  not  dissuade  prisoner  from  confessing   602 

examination  of  prisoners  by,    how    taken    and    proved,    and    when 

admissible    {see   Confession)    606-12 

depositions  of  witnesses,  by,  on  criminal  charges,    how    taken    and 

proved,  and  when  admissible   (see  Depositions)  349-59 

adjudications  of,  when  admissible  to  protect  them,  if  sued  1133-4 

warrants  of  distress,  when  no  protection  to  1135 

proof   and  admissibility  of  certificates  granted  by  : — 

when  dismissing  charges  of  assault  1108 

of  capital  being  subscribed  by  companies  1111 

convictions  by   (see  Jurisdiction,   Conviction). 
orders  of  removal  by   (see  Removal). 

order  of,  forming  u,  highway  district,  how  proved  1067 

are  restrained  from  trying  what  offences  1168 

may  dispose  of  many  offences  in  petty  sessions  862-4 

may,  in  such  cases,  grant  costs  of  prosecution  and  witnesses  862-4 

JUSTIFICATION,  when  plea  of,  may  be  referred  to  as  evidence  of  malice  250-1 

when  admissible  under  "  not  guilty  by  statute  "   284 

effect  of  abandonment  of,  at  trial  250-1 


KEPT  MISTRESS  (see  Cohabitation,  Mistress). 

KEY  of  warehouse,  when  its   delivery    amounts    to    delivery    of 

deposited       722 

KILLING   (see  Homicide,  Manslaughter,  Murder). 

KINDEED   (see  Pedigree). 

KING  (see  Crown,  Sovereign). 

KIEK,  members  of,  how  sworn  942 

KNOWLEDGE,  how  far  question  for  judge  or  for  jury  43 

of  party,  collateral  facts  when  admissible  to  establish  248-54 

effect  of  facts  being  within  peculiar,  in  shifting  onus  pro- 

bandi 284-6 

of  testator,  respecting  contents  and  effect  of  will,  presumed  157 

of  contents  of  books,  when  presumed  552 

of  contents  of  deeds,  when  presumed  151 

when  allegation  of,  is  surplusage  in  action  for  breach  of  warranty  ...     211 

of  law  presumed,  when  85 

what   is   competent   418-19 

what   is   not  competent   423 

when  witness  must  swear  to  facts  within  his  own  966 


LABOUEEE  (see  Employers'  Liability  Act). 

LACHES  in  claiming  rights,  presumption  from  142-5 

LADING  (see  Bill  of  Lading). 

XiADY-DAY,  in  lease,  presumed  to  mean  25th  of  March  799 

evidence  of  custom,  to  show  Old  Style  meant,  inadmissible,  but  admis- 
sible as  to  parol  demise  799 
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LAMB,  conviction  for  stealing  a,  good,  on  indictment  for  stealing  sheep    221 

LANCASTEE,  seal  of  Duchy  of,  judicially  noticed  9 

records  of  Duchy  of,  where  deposited   1019 

■what  deeds  must  be  enrolled  in  Office  of  Duchy  of  769 

fact  and  date  of  enrolment,  how  proved  1115 

documents  enrolled  in,  how  proved  1116 

Court  of  Chancery  of  County  Palatine  of,  makes  witnesses    attend, 
liow      886-9 

LAND,  Statute  of  Limitations  affecting  title  to  80 

what  is  an  interest  in,  within  Statute  of  Frauds 712-19 

person    in    possession    of,    making    statements    against    proprietary 

interest      468-70 

tenant  encroaching  on  waste,  presumed  to  act  for  benefit  of  landlord    129 
recovery  of  (see  Recovery  of  Land). 

LAND   COMMISSION  FOB  ENGLAND,    Board    of    Agriculture    now 

discharge  duties  of,  judicial  notice  of  seal  of  9 

LANDED  ESTATES  COUET,  Ireland,  seal  of,  judicially  noticed  9 

record  of  title  office,  seal  of,  judicially  noticed  9 

attendance  of  witness  before,  how  enforced  886-9 

may  enforce  attendance  of  witnesses  before  commissioners  886-9 

deeds  executed  under  authority  of,  how  far  conclusive  evidence  92 

LAND  LAW  (lEELAND)  ACT,  1881  (see  Table  of  Statutes,  44  &  45  Vict, 
c.  49), 
rules  made  under,  judicially  noticed  21 

LANDLOED   (see  Lease,  Tenancy,  Tenant), 

tenant  when  estopped  from  denying  title  of  (see  Estoppel)  105-8 

admission  by,  how  far  evidence  against  tenant  534 

by  tenant,  how  far  evidence  against  535 

how  far  waives  forfeiture,  by  suing  or  distraining  for  or  acQppting  rent  547 

by  misleading  tenant  571 

does  not  waive  forfeiture  by  passive  acquiescence  648 

must  prove  forfeiture,  though  proof  involves  a  negative  277 

can  have  recourse  to  oral  testimony,  when  805-7 

may  serve  notice  to  quit  on  tenant's  servant  176 

how  far  waives  notice  to  quit  by  accepting  or  demanding  rent  547 

impliedly  warrants  lessee's  quiet  enjoyment   806 

does  not  impliedly  warrant  title  by  parol  demise  806 

does  by  lease  in  Ireland   806 

does  not  warrant  premises  fit  for  occupation  806 

except  in  the  case  of  ready-furnished  house  808 

does  not  impliedly  undertake  to  keep  premises  in  repair  806 

title  of,  when  implied  from  receipt  of  rent  130 

are  counterparts  of  leases  sealed  by  tenant  ever  admissible  for?  ...  319 

course  to  be  pursued  by,  when  tenant  becomes  bankrupt  692 

LANDLOED  AND  TENANT   (lEELAND)  ACT,  1870    («ee    Table    of 
Statutes,  33  &  34  Vict.  c.  46), 
rules  under,  judicially  noticed  21 

LAND  EEGISTEY  OFFICE,  seal  of,  judicially  noticed  9,  1121 

effect  of  certificates  granted  by  registrar  of  (sub  tit.  "  Title  ")  1106,  1121 

LAND  EEVENUE  EBCOEDS,  where  deposited   1017 

what  instruments  must  be  enrolled  in  office  of  769 

enrolment  of  instruments  in  office  of,  how  proved  1116 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  presumes  ownership 

from    possession    130 

judgment  under,  how  proved  1067 
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LAND-TAX  ASSESSMENTS,  admissible  as  public  documents  1087 

duplicates  of,  in  custody  of  Master  of  the  Bolls  1017 

how   inspected    1017 

how   proved    1049 

those  not  in  such  custody,  how  proved  1087 

effect  of,  as  evidence   1206 

LAND  TEANSPEE  ACTS,  1875  &  1897  (see  Tahle  of  Statutes,  38  &  39 
V.  0.  87,  60  &  61  V.  c.  66), 

rules  made  under,  judicially  noticed  21 

how  attendance  of  witnesses  procured  under  886-9 

how  production  of  documents  enforced  under  886-9 

who  may  inspect  documents  kept  under  1038 

registration   under,   when   compulsory    770 

what  titles  may  be  registered  under  770 

effect  of  registration  under   770 

certificates  and  office  copy  leases  issued  by  registrar  under,  admissible 

in  evidence   1121 

documents  purporting  to  be  sealed  with  seal  of  district  registry  admis- 
sible      '. 1121 

LANGDALE'S  ACT  (i.e.,  "Wills  Act,  1837")   (see  Table  of  Statutes, 

7  W.  4  &  1  "Vict.  c.  26),  its  provisions  723 

LANGUAGE  of  document,  when  may  be  explained  by  parol 795  et  seq. 

LARCENY,  presumption  of,  from  recent  possession  of  stolen  property  ...      69 
proof  of,  will  bar  indictment  for  obtaining  goods  by  false  pretences  1161,  1163 

count  for,  may  be  joined  with  count  for  receiving  stolen  property  246 

indictment  for,  what  charges  may  be  included  in  245 

on  indictment  for,  when  allegations  of  value  material  219 

what  is  matter  of  essential  description  220-2 

name  or  nature  of  property  stolen  220-2 

on  indictment  for  stealing    deeds    or    writings,    notice    to    produce 

needless     308,  338 

is  an  acquittal  for,  a  bar  to  indictment  for  false  pretences?  1161 

for  embezzlement,  on  same  facts  1163 

acquittal  for  obtaining  money  by  false  pretences,  bar  to  indictment  for  1163 

for  compound  felony,  including  larceny,  bar  to  indictment  for  1163 

for  embezzlement,  bar  to  indictment  for,  on  same  facts  1163 

under  Larceny  Act  of  1861,  fraudulent  bankers,  &o.,  indemnified,  how 

far      999 

stealers  of  title  deeds  or  wills  indemnified, 

how   far    999 

on  indictment  for  certain  misdemeanours, 

costs  may  be  allowed  860 

justices  may  dispose  summarily  of,  when  862 

may  in  such  cases  allow  costs  of  prosecution  and  witnesses  ...     862 
;       summary  convictions  for,,  how  proved,  and  effect  of  1059 

LATENT  AMBIGUITY,  what  and  how  far  explainable  by  parol,  or  by 

declarations  of  intention   (see  Parol  Evidence)   829-43 

LATERAL   SUPPORT,   presumption  respecting   127 

LAW  AND  PACT  (see  Functions  of  Judge  and  Jury). 

LAW  LIST,  of  what  it  is  evidence  1113 

LAW  MERCHANT,  judicially  noticed  4,  803 

LAW  OF  AMERICA  (see  United  States,  Law  of). 

LAW  OE  NATIONS,  presumptions  recognised  in  112 

LAW  OE  SCOTLAND  (see  Scotland). 
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LAW  OF  THE  EOAD,  judicially  noticed  4 

LAWS  (see  By-Laws,  Foreign  Laws),  what  judicially  noticed  4 

colonial,  how   proved   13 

ignorance  of,  does  not  excuse  85 

LAWYEE  (see  Barrister,  Solicitor). 

LEADING  QUESTION,  what  is  a  968 

in  general  not  allowed  in  examination  in  chief  958 

unless  witness  obviously  interested  or  hostile 958 

when  right  may  be  claimed  to  put  to  own  witness  977 

case  of  attesting  witness  called  to  satisfy  court  958 

allowed  where  suggestion  necessary  to  refresh  memory  959 

e.g.,  where  name  forgotten  959 

to  identify  a  party  959 

to  enable  witness  to  contradict  another  as  to  contents  of  lost 

letter      959 

where  witness  is  of  tender  age  959 

also  allowed  wherever  justice  plainly  requires  it   959 

discretion  of  judge  as  to  allowing,  not  controllable  by  Court  of  Appeal  959 

allowed  in  cross-examination,  within  what  limits  982 

answers  to,  in  depositions,  constantly  suppressed  382 

LEASE  (see  Landlord,  Tenancy.  Tenant), 

when  deed  required  for  a   679-80 

effect  of  taking  possession  under  lease  not  under  seal  in  equity  679 

deed  not  necessary  for,  where  lease  does  not  exceed  three  years  680-4 

computed  from  the  date  of  the  agreement     685 

parol,  for  more  than  three  years,  effect  of  679,  685 

law  in  Ireland,  as  to  the  necessity  for  a  deed  or  signed  writing  684 

how  assigned  or  surrendered  under  Statute  of  Frauds  686 

surrender  of,  by  operation  of  law,  what  (see  Statute  of  Frauds)  687-92 

when  presumable  141-2 

cancellation  will  not  work  a   689 

terms  of,  not  provable  by  parol  301 

what,  must  be  by  deed,  under  8  &  9  "Vict.  c.  106  679 

ecclesiastical,  under  certain  Acts,  how  proved  1097 

evidence  of  usage,  how  far  admissible  to  explain  799,  801,  816 

recitals  in,  when  evidence  of  reputation  427 

what  warranties  implied  in,  on  part  of  lessor  806 

on  part  of  lessee  in  Ireland  806 

confirmation  of  invalid,   by    accepting    rent    and    signing    a    memo- 
randum       547,  679 

whether  counterparts  of,  sealed  by  lessee,  ever  admissible  for  lessor  ...     319 

counterparts  of,  when  primary,  when  secondary,  evidence  319 

when  execution  presumed   149 

who  entitled  to  custody  of  expired  324,  455 

when  trustee  of  bankrupt  lessee  may  disclaim  692 

assignment  of,  by  operation  of  law  693 

LEDGER  (see  Account  Books). 

LEGACY,  distinction  between  ademption  of,  and  revocation  of  will  786 

total  or  partial  ademption  of,  may  be  proved  by  parol  786 

presumptive,  legacies  not  cumulative,  where  sums  and  motives  corre- 
spond        843 

against  double  portions  where  child  provided  for  by  settlement 

and    will       843 

that  legacy  is  satisfaction  of  debt,  when  844 

that  portionment  of  legatee  by  parent  is  ademption  of  legacy  843 

these  presumptions  may  be  rebutted  by  parol  and  declarations  of  in- 
tention      ,. 843 

may  be  fortified  in  like  manner  if  evidence  given  in  reply  845 

presumption  as  to  rateable  abatement  of   162 

as  to  being  given  to  executor  in  that  character  162 

assent  of  executor  to,  question  for  jury   ■. 50 

1302 


INDEX. 


IjEGAL  adviser  fsee  Barrister,  Solicitor). 

LEGAL  ESTATE,  presumption  of,  from  possession  130-4 

conveyance  of,  to  beneficial  owner,  when  presumed  140 

LEGAL  MEMORY,  what  is  the  limit  of  82 

LEGAL  ORIGIN  of  rights  presumed  from  usage  133-4 

from  long  enjoyment  134-9 

LEGATEES,  error  in  number  of,  when  court  will  presume  841 

in  name  of,  more  important  than  mistake  in  description    835 
may   be   explained   by  testator's   habit   of   miscalling 
persons      831-3 

LEGISLATURE  (see  Parliament). 

LEGITIMACY  (see  Bastardy). 

pi'esumptions   respecting   17,  112 

family  conduct,  recognition  of,  in  cases  of  pedigree  446 

whether  declarations  of  bastard,  admissible  in  cases  of  pedigree  437 

of  children,  how  far  parents  may  give  evidence  respecting  438,  649 

Act  for  perpetuating  testimony  of  (see  Table  of  Statutes,  21  &  22  Vict. 

^-   93)      •. 379 

LESSEE  (see  Tenant). 

LESSOR  of  plaintiff,  under  old  law,  real  party  in  ejectment  1147 

LETTER-CARRIER,  admission  of  being,  from  acting  as  such  542 

LETTERS,  construction  of,  question  for  judge  49,  53 

.30  years  old  require  no  proof  94 

presumed  to  be  written  on  day  of  date  163 

lexcept  in  petition  for  damages  for  adultery  when  put  in  to  prove  terms 

on  which  husband  and  wife  lived  163,  401 

«f  co-conspirator  when  evidence  against  their  fellows  (see  Conspirators)  409 
of  husband  or  wife  to  each  other  or  to  strangers,  when  admissible  in 

petition  for  damages  for  adultery  401 

in  bills  of  divorce  under  old  law  526 

of  witness  cannot  be  read  to  discredit  him,  without  previous    cross- 
examination     977,  b91 

cross-examination  as  to  contents  of,  allowable  without  producing  them  992 

mode  of  proceeding  in  such  case  993 

judge  may  require  production  of,  at  trial,  when  992-3 

written  to  party,  no  evidence  of  his  sanity  396 

unless  he  has  manifested  a  knowledge  of  their  con- 
tents        396 

rule  of  Ecclesiastical  Court  on  this  subject  396 

of  relatives,  when  evidence  in  matters  of  pedigree 448 

of  a  solicitor  "without  prejudice,"  not  evidence  530 

between  client  and  solicitor  privileged,  when  618-21 

sending  off,  provable  by  entry  in  deceased  clerk's  letter  book  478 

receipt  of,  by  master,  presumed,  if  proved  to  have  been  given  to  servant  176 

presumed  to  have  been  posted,  when   176 

sent  by  post,  presumed  to  reach  destination  in  due  course  172 

post-marji,  evidence  of  time  of  receipt  of  172 

presumed  to  be  written  to  party  producing  them  132 

when  evidence  as  admissions,  without  putting  in,  or  calling  for  pro- 
duction of,  those  to  which  they  were  answers  507 

referred  to  in  legal  proceedings,  may  be  read  without  putting  in  other 

parts  of  proceedings     508 

how,  if  annexed  to  answer  in  Chancery  508 

contract  to  satisfy  Statute  of  Frauds,   may  be  made  out  from   (see 

Statute   of  Frauds)    701 
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acquiescence  in  contents  of,  how  far  presumable  from  not  answering    550 
knowledge  of  contents   of,  how  far  presumable  from   letters    being 

found  in  party's  possession  ,....     562 

knowledge  of  handwriting,  obtained  by  receiving  1240 

written  subsequent  to  action  for  libel,  when  admissible  249 

on  indictment  for  sending  threatening,  duty  of  jury  67 

other  threatening  letters  admissible,  when  254 

LETTEBS  OF  ADMINISTEATION   (see  Administration). 

LETTEES  OF  EBQUEST, 

in  what  case  necessary  to  issue  instead  of  commission  373 

principles   applicable  to  granting   373 

LETTEES  PATENT  (see  Patent). 

from  the  Crown,  how  proved  1043 

LEVEL,  meaning  of,  in  mining  contract,  may  be  proved  by  usage  797 

LEX  FOEI,  rules  of  evidence  are  governed  by  68 

except  in  courts-martial   60 

LIBEL  AND  SLANDEE,  on  indictment  or  action  for,  jury  may  interpret 

words   used      56 

when  witness  may  testify  to  meaning  of  words  966 

when  malice  presumed  88,  121 

within  what  time  action  for,  must  be  brought  77 

witness  protected  from  action  for  899 

this  protection  extends  to  giving  proof  to  solicitor  899 

who  entitled  to  begin  288 

payment  of  money  into  court  allowed  as  amends,  when  563-4 

jury  must  decide,  whether  communication  made  bona  fide  64 

judge  must  decide,  whether  on  a  justifiable  occasion  54 

other  libels  admissible  to  prove  malice  or  deliberate  publication  250-1 

evidence  of  mode  of  publishing  such  libels  also  admissible  251 

when  plea  of  justification  may  be  referred  to  as  evidence  of  malice  ...  260-1 

when  plaintiff  may  give  evidence  of  good  conduct  262 

what  defendant  may  prove  in  mitigation  of  damages  251 

whether  he  may  prove  plaintiff's  bad  character  269-70 

special  damage  laid  need  not  be  proved  if  words  actionable  218 

may  be  contained  in  telegram  transmitted  to  another  673 

and  company  transmitting  may  be  liable  for  673 

in  indictment  for,  cumulative   averments   immaterial   215 

several  libels  may  be  charged  and  proved  244 

criminal  responsibility  of  bookseller  for  libel  sold  by  his  shopman  ...     118 
of  proprietor  of  newspaper  for  libel  inserted 

by  his  agent  118,  616 

proof  and  effect  of  certificate  of  publication  by  order  of  Parliament 

(sub  tit.   "Parliamentary  Papers")   1103 

bill  of  discovery  used  to  lie  to  discover  defendant's  connection  with 
libellous  newspaper   1000 

LIBEEUM  TBNEMENTUM,  judgment  in  support  of  old  plea  of,  how 

far  bar  to  second  action  of  trespass  1166 

LICENCE,  when  presumed,  from  long  enjoyment,  to  defeat  forfeiture  ...  142-5 

to' marry,  when  proof  of,  unnecessary   146 

to  export,  when  presumed  174 

of  pleasure,  revocable,  whether  granted  by  parol  or  deed  667-9 

to  shoot,  hunt,  and  fish,  and  take  game  killed,  may  be,  and  can  only 

be  irrevocably  granted  by  deed  667-9 

for  formation  of  oyster  beds  in  Ireland,  copy  of,  when  evidence  1208 

of  metropolitan  public  carriages,  and  of  stage  carriages,  how  proved 

(sub  tit.   "  Public   Conveyances  ")   1098 

admissibility  and  effect  of  registers  of   (sub  tit.   "  London  Hackney 

Carriages    Act")    1208 

of  theatre,  must  be  proved  by  manager,  when  283 

parties  charged  with  sporting,  selling  liquors,  &c. ,  without,  must  show 

that  they  have  them   285 
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LICENSED  PBESON,  obligation  on,  to  show  that  he  took    reasonable 

steps  to  prevent  drunkenness    283 

LICENSING   (CONSOLIDATION)   ACT,   1910   (see   Table  of  Statutes, 

10  Ed.  7,  and  1  G-.  5,  c.  24), 
in  criminal  proceedings  under,  defendant  and  wife  were  admissible 

witnesses  prior  to  Criminal  Evidence  Act   926 

proof  and  admission  of  registers  of  licences  under  1094 

LIEN,  witness  how  far  bound  to  produce  document  on  which  he  has  a  ...  340 

on  debtor's  account  books  cannot  be  set  up  in  bankruptcy  341 

of  innkeepers,  judicially  noticed  4 

part  acceptance,  to  bar  Statute  of  Frauds,  must  preclude  vendor's  ...  719 

judicial  notice  taken  of  factor's   4 

of  bankers,  on  securities  of  their  customers  4 

usually  gives  only  a  right  of  retention  816 

LIFE,  presumptions  respecting  continuance  of  189-94 

if  party  has  not  been  heard  of  for  seven  years ,  he  is  presumed  dead  . . .  191 

no  presumption  raised  as  to  time  of  his  death  191 

jury  may  infer  death  within  seven  years,  if  party  aged,  ill,  or  in  peril  192 

in  absence  of  proof  of  inquiry,  death  not  presumed  within  60  years  ...  190 

presumption  of,  when  it  conflicts  with  that  of  innocence  117 

presumption   as  to  survivorship,   where  two  men  die    in    the    same 
calamity      193-4 

LIGHT,  right  to,  when  barred  by  Prescription  Act  .' 82 

how  taken  out  of  Act  82,  755 

LIGHTEES,  no  warranty  in  marine  insurance  that  they  shall  be    sea- 
worthy       804 

LIMITATIONS,  STATUTES  OF,  on  what  principle  they  rest  84 

Lord  Plunket's  observations  on  84 

necessary  to  plead  epecially  in  High  Court  226 

what  actions  must  be  brought  within  six  years  77 

within   four  years    77 

within  two  years   77 

within  one  year  77 

actions  against  justices  must  be  brought  within  six  months  78 

actions  under  Employers'  Liability  Act,  1880,  within  six  months  77 

claims  under  Workmen's  Compensation  Act,  within  six  months  77 

for  recovery  of  wages  under  Truck  Act,  within  six  months  77 

against  persons  acting  under  Acts  of  Parliament,  &c.,  within  six  months  78 

within  Public  Authorities  Protection  Act,  within  six  months  78 

executions  must  issue  within  three  years  against  former  members  of 

banking   co-partnerships    78 

title  to  lands  or  rent,  when  barred  by  80 

in  case  of  spiritual  or  eleemosynary  corporations  sole  81 

in  case  of  redemption  of  mortgage  by  mortgagor  81 

in  case  of  mortgagee  bringing  action  to  recover  land  81 

in  case  of  disability   81 

to  dower,  when  barred  by  81 

to  advowsons,   when  barred  by   81 

to  moneys  charged  on  land  and  legacies,  when  barred  by  81 

to  tithes,  when  barred  by  81 

to  incorporeal  rights,  when  barred  by  82 

within  what  time  actions  of  covenant  must  be  brought  82 

of  debt  on  specialties 82 

within  what  time  actions  must  be  brought  of  scire  f  acia^-  iipon  recog- 
nisance   82 

for  penalties  82 

within  what  time  prosecution  for  treason  must  be  commenced  83-5 

for  treason  for  smuggling  offences  83-5 

for  night  poaching   83-5 

under  Marriage  Act  83-5 

under  Act   for   registration    of    births, 

deaths,  and  marriages  83-5 

under  "Naval  Discipline  Act,  1866"  ...  83-5 
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within  what  time  suit  against  clergyman  for  transgresaing  Ecclesias- 
tical Law  must  be  commenced" 83-5 

within  what  time  proceedings  must  be  commenced  for  contravening 
Corrupt  Practices  Act,  1883  83-5 

within  what  time  informations  must  be  laid  under  the  Employment 
of  Children  Act,  1903 83-5 

within  what  time  proceedings  must  be  commenced  for  contravening 
Municipal  Corporations  Act,  1882  -. 83-5 

within  what  time  proceedings  must  be  commenced  for  offences  under 
the  Army  Act,  1881  83-5 

"within  what  time  proceedings  must  be  commenced  under  Merchant 
Shipping  Act,  1894  83-5 

within  what  time  proceedings  must  be  commenced  under  Public 
Health  Acts  for  England  and  Ireland  83-5 

within  what  time  proceedings  must  be  commenced  under  Mines  Eegu- 
lation  Acta  83-5 

within  what  time  proceedings  must  be  commenced  under  Factory  and 
"Workshop  Act,  1878  , 83-5 

within  what  time  certain  prosecutions  must  be  commenced  under  the 
Sale  of  Pood  and  Drugs  Act,  1899  ., 83-5 

within  what  time  summary  proceedings  in  Scotland  must  be  com- 
menced         83-5 

usage  for  25  years,  when  conclusive  of  religious  opinions  75 

taking  case  out  of  Stat.  21  J.  1,  c.  16  (see  Lord  Tenterden's  Act). 

1.  by  signed  acknowledgment  77,  412,  513-15,  741-46 

2.  by  part-payment  77,  412,  472,  513-15,  747-50 

taking  case  out  of  Real  Property  Limitation  Acts,  by  signed  acknow- 
ledgment         515,  753 

acknowledgment  signed  by  one  of  several  mortgagees,  effect  of  515 

when,  must  be  signed  by  party  himself  753,  762 

when  by  party  or  his  agent  763,  762 

must  be  distinct  and  unconditional   754 

taking  debts  on  specialty  out  of  : — 

by  written  acknowledgment,  signed  by  party  or  his  agent  ...  473,  754 

what  acknowledgment  will  suffice  755 

by  part-payment  or  payment  of  interest  472,  754 

effect  of  indorsement  of  part-payment  on  specialty  by  deceased  payee 

(see  Specialties)     -•  472-6 

taking  incorporeal  rights  out  of  Prescription  Acts  by  consent  or  agree- 
ment by  deed  or  writing   ••••     i^SS 

sufficiency  of  acknowledgment  to  take  case  out  of  Statute,  question 
for  Judge      ^^ 


LIMITS  of  a  town,  provable  by  hearsay 


420 


LIQUIDATED  DAMAGES,  rule  as  to  right  to  begin  in  case  of  288 

difference  between  penalty  and,  what  is  54 

difference  between  penalty  and,  question  for  Judge  53 

LIS  MOTA,  doctrine  of,  explained  ■■• : *33-6 

does  not  apply  to  privileged  communication,  so  far  as  solicitor  is  con- 
cerned        *^^ 

nor  does  it  now,  so  far  as  client  is  concerned  628 

why  it  rejects  declaration  in  matters  of  public  interest  and  pedigree  432,  442 

means  commencement  of  controversy,  not  commencement  of  suit  433 

when  declarations  not  rejected  by  doctrine  of  433 

when   rejected    436 

if  existence  of  controversy  unknown  to  declarant  436 

LISTS  of  witnesses  and  jurors  must  be  given  to  alleged  traitor,  when  (see 

Treason)      "°* 

inspection  of  lists  of  jurors  (sub  tit.  "Jurors  Lists")  1039 

of  parliamentary  voters,  &c 1039 

of  persona  whose  real  estate  is  affected  by  judgments  1026 

of  debtors  and  accountants  to  the  Crown  1026 

at  non-parochial  registers,  where  deposited,  and  contents  of  1019,  1036  et  seq. 
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of  grants  of  probate  and  administration,  where  deposited  1020 

how   inspected   1020 

of  convoy,  admissible  as  public  documents  (sub  tit.  "  Admiralty  ")  ...  1089 

Navy,  and  Clergy  Lists,  inadmissible  1211 

Army  Lists,  are  admissible  1113,  1211 

Law  Lists,  admissible  for  what  purpose  1113- 

LIVEBY,  since  1845,  corporeal  hereditaments  lie  in  grant  as  well  as  in, 

when       679 

LIVEEYMAN,  office  of,  defined  by  custom   8 

LIVBEY  OP  SEISIN,  when  presumed  formerly  131 

LIVEEY- STABLE  KEEPEE,  when  bound  by  declaration  of  servant  ....     413 

LLOYD'S  list,  underwriter  presumed  to  know  contents  of  175 

register  of  shipping  at,  inadmissible  as  a  public  document  1082 

LOAN,  not  presumed  from  mere  payment  of  money  172 

presumption  as  to  authority  of  wife  to  contract  186 

contract  to  pay,  out  of  future  rent  of  farm,  is  an  interest  in  land  within 

Statute  of  Erauds 712 

LOAN  SOCIETIES,  rules  of,  how  proved  1095 

LOCAL  AND  PEESONAL  ACTS,  how  proved   (see  Statutes)  12,  1042 

LOCAL  CUSTOMS  (see  Customs). 

LOCAL  GOVEENMENT  BOAED,  seal  of,  judicially  noticed  9 

inspection  of  orders  and  regulations  of  : 104O 

how  proved      1044-7 

orders  made  by,  touching  settlement,  &c.,  of  paupers,  effect  of  1197 

LOCAL  LOANS  ACT,  1875  (see  Debentures  and  Table  of  Statutes,  38  &  39 
Vict.  c.  83). 

LOCAL  PAPEES,   advertisement  of  bankruptcy  notices  in,    proof    and 

effect  of     1191 

LOCALITY,  how  far  hearsay  evidence  of,  in  questions  of  pedigree  444-5 

LOCUS  IN  QUO,  view  of,  by  jury  389-91 

LODGEE,  cannot  dispute  title  of  landlord  105 

can  protect  his  goods  from  distress,  how  756 

LODGING,  contract  to  take  furnished,  within  sect.  4  of  Statute  of  Frauds    712 
contract  for  board  and,  no  rooms  being  named,  not  so 712 

LODGING  HOUSES,  registers  of,  how  proved  (sub  tit.  "  Common  Lodging  ■ 

Houses  ")      1095 

by-laws  of,  how  proved  (sub  tit.  "  Public  Health  Act")  1124 

LOG-BOOKS  of  Eoyal  Navy,  in  custody  of  Master  of  the  EoUs  (sub  tit. 

"  Admiralty  ")       1017 

how  inspected    1015-17 

how  proved  (sub  tit.  "  Admiralty  ")  1052 

admissibility  and  effect  of 1089,  1205 

when  may  be  used  to  refresh  memory  962 

kept  under  Merchant  Shipping  Act,  how    proved    (sub    tit.    "  Log- 
books")        1088 

admissibility   and  effect  of   (sub   tit.    "  Merchant  Shipping   Act, 

1894  ")      1208 
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XiONDON,  customs  of,  how  ascertained   7 

customs  of,  what  judicially  noticed   7 

what  provable   by  reputation   421 

seal  of  corporation  of,  judicially  noticed  9 

by-laws  for  regulating  Port  of,  and  vending  of  coals  in,  how  proved 
(sub  tit.   "London  Corporation")   1124 

LONDON  COUNTY  COUNCIL,  minutes  of  procbedings  of,  how  proved 

(sub  tit.  "Metropolis  Local  Management")   1086 

admissibility  and  effect  of  registers  of  stock  of  (sub  tit.  "  Metropolitan 
Board  of   Works  ")   1206 

rules  and  by-laws  of,  how  proved  (sub  tit.  "  Metropolis  Local  Manage- 
rnent")     1124 

notices  from,  how  authenticated  761 

LONDON  GAZETTE  (see  Gazette). 

LOED  OF  MANOE,  must  allow  inspection  of  court  rolls,  when  1028 

presumed  owner  of  waste  lands  within  manor  129 

LOEDS,  HOUSE  OP  (see  House  of  Lords,  Parliament). 

LOED     BEOUGHAM'S    DOCUMENTAEY    EVIDENCE    ACT,    1845 

(see  Table  of  Statutes,  8  &  9  Vict.  c.  113),  its  provisions  11 

Evidence  Act,  1861  (see  Table  of  Statutes,  14  &  15  Vict.  c.  99),  its  pro- 
visions for  making  parties  witnesses  912 

for  proving  Foreign  and  Colonial  Acts  of  State,  judgment, 

&c.,  by  certified  copies  14 

for  facilitating  proof  of  proceedings  of  Foreign  and  Colonial 

Courts      1060 

for   facilitating   proof   of   Irish    documents    in    England,    of 
English  documents  in  Ireland,  and  of  English  and  Irish 

documents  in  Colonies  1060 

for  proving  public  documents  by  examined  or  certified  copies  1087 
for    proving    previous    convictions    or    acquittals    by    certi- 
ficate        1102 

empowers  courts  and  others  to  administer  oaths  to  witnesses     941 
Evidence  Amendment  Act,  1853  (16  &  17  Vict.  c.  83),  its  provisions  for 
making   wives  of   parties   witnesses   913 

LOED  CAMPBELL'S  ACT,  1846  (see  Table  of  Statutes,  9  &  10  Vict. 

c.  93). 

effect   of   judgment   recovered   under    1155 

of   1851    (see   Table  of  Statutes,  14   &  15   Vict.   c.   100),   amendment 

under     209-11 

LOED  CHAMBEELAIN'S  OFFICE,  records  of,  now  in  Eecord  Oface 

(sub  tit.   "  Lord  Chamberlain's  Office  ")   1018 

LOED   DENMAN'S   EVIDENCE    ACT,    1843    (see    Table    of   Statutes, 

6  &  7  Vict.  c.  85),  its  provisions  910 

removed  incapacity  of  witnesses  from  crime  or  interest  910 

from  conviction  of  crime  910 

its  exceptions  as  to  competency  of  parties  repealed  910 

as  to  competency  of  wives  repealed  910 

LOED  TENTEEDEN'S  ACT  (see  Table  of  Statutes,  9  Geo.  4,  c.  14),  how 

it  affects  Statute  of  Limitations  472,  513 

sect.  1,  no  debt  taken  out  of  Statute  of  Limitations,  but  by  acknow- 
ledgment or  promise  in  writing  signed,  or  by  part-payment  513,  741 

Act  intended  no  alteration  in  legal  construction  of  promises  742 

simply  substituted  written  for  oral  evidence  742 

sufficiency  of  acknowledgment  question  for  judge  63 

acknowledgment  must  amount  to  express  promise  to  pay  debt  742 

or  to  unqualified   admission  of  subsisting   liability,   from  which 
promise  to  pay  on  request  may  be  implied  742 
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LOED  TENTEEDEN'S  ACT— continued.                                                        page 
conditional  promise  insufficient,  without  proof  of  fulfilment  of  con- 
dition       742 

whether  admission  to  stranger  sufficient   743 

effect  of  admission  of  some  debt,  not  specifying  amount  743 

time  of  admission,   and  person  to  whom  made,   may  be  proved  by 

parol      743 

infant  may  acknowledge  debt  for  necessaries  743 

immaterial  to  what  part  of  document  signature  attached  743 

admission  must  be  made  before  action  brought  743 

promise    proved    must    correspond    with   that    laid    in    statement    of 

claim      743 

examples  of  insufficient  acknowledgments   744 

of   sufficient   acknowledgments    745 

of  conditional   acknowledgments 745 

acknowledgment  by  one  joint  contractor,  executor  or  administrator  ...  513 

acknowledgment  by  partner  in  ordinary  course  of  business  binds  firm  412 

how  judgment  entered  and  costs  given  in  these  cases  513 

part-payment,  what  sufficient   747 

must  be  account  of  the  debt,   and  in  part   discharge 

of  it  747 

no  exception  in  favour  of  sale  and  delivery  of  goods  748 

items  in  open  account  748 

part-payment  of  principal,  or  payment  of  interest  749 

payment  may  be  proved  by  verbal  admission  750 

identity  of  debt,  when  presumed  750 

effect  of  payment  by  one  joint-contractor,  executor  or  administrator  ...  513 
now,  by  Mercantile  Law  Amendment  Act,  part-payment  by  one  joint- 
contractor,  &c.,  only  binds  himself  t 513-15 

sect.   3,  indorsement  of  part-payment  on  bill  or  note  does   not  bar 

Statute   of   Limitations    472 

sect.  5,  ratification  of  promise  by  infant  must  have  been  by  writing 

signed      750 

but  even  any  such  ratification  cannot  now  be  sued  upon  750 

sect.  6,  extends  scope  of  sect.  4  of  Statute  of  Frauds  to  similar  matters 

other  than  guarantees  751 

representations  as  to  credit  of  another  must  be  by  writing  signed  ...  751 

meaning  of  "  ability  "  mentioned  in  that  section 752- 

sect.  7,  though  now  repealed  (see  Sale  of  Goods  Act),  extended  sect.  17 

of  Statute  of  Frauds  to  contract  for  goods  not  made,  &c 697 

under  sect.  6,  signature  must  be  by  party  to  be  charged  762 

under  sect.  1,  signature  may  be  by  agent  "lawfully  authorised"  by 

parol      513,  762 

under'sect.  7  this  also  the  case  697,  762 

LOSS  (see  Lost  Instrument)  of  ship,  when  presumed  196 

of  goods  when  carrier  liable  for  179 

when  innkeeper  liable  for   179 

in  action  on  policy,   where   averment  of  total,  proof  of  partial  suffi- 
cient   218 

LOST  INSTEUMENT,  presumed  to  be  duly  stamped  146,  149,  320 

what  search  for,  sufficient  to  let  in  secondary  evidence  321-5 

whether  sufficient  search  has  been  made  for,  is  a  question  for  judge  26,  321 

person  in  whose  custody  it  should  be,  must  be  called  322 

his  declarations,  if  he  can  be  called,  inadmissible  322 

whether  declarations  admissible  if  addressed  to  the  judge  322 

place  of  proper  custody  should  be  searched  323 

sometimes  necessary  to  search  several  places  324 

how  when  person  having  custody  of  instrument  is  dead  325 

search  need  not  be  recent,  or  for  purposes  of  cause  326 

notice  to  produce  need  not  be  given,  if  loss  admitted  339 

probate  of  lost  will  when  granted  326 

action  on  lost  bill  formerly  not  maintainable  327 

loss  cannot  now  be  set  up,  if  indemnity  given  327 

requiring  attestation,  how  proved   1234 

cross-examination  as  to  contents  of,  allowed  993 

cross-examining  party  may  interpose  evidence  to  prove  loss  ............  993 
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LUGGAGE,  when  carrier  liable  for  loss  of  179 

LUNACY  (see  Insanitij,  Lunatic), 

reports  of  Masters  in,  how  proved   (sub  tit.  "  Lunacy,")  1096 

orders  of  Masters  in,  evidence  of  facts  therein  recited  1136"- 

licences,  orders,  and  instruments  by  Commission  of,  how  proved  (sub 

tit.    "  Lunacy  ")    1096- 

how  Masters  in,  can  enforce  attendance  of  witness  896" 

inquisitions  in,  admissible  against  strangers,  but  not  conclusive  1136' 

LUNACY  ACT,  1890  (see  Table  of  Statutes,  53  Vict.  c.  5). 

LUNATIC,  in  lucid  interval  competent  as  a  witness  935 

may  be  summoned  as  witness  by  habeas  corpus  872 

is  coroner's  inquest  finding  decided  evidence  of  his  insanity  on   an 

issue?       1137 

effect  of  admissions  by  committee  of  .519 

what  orders  respecting,  are  valid  without  being  sealed  759 

in  proceedings  respecting,  how  justices  can  make  witness  attend  89(> 

whether  curator  of  Scotch  or  foreign  may  sue  as  such  in  Ehgland  ...  1184 

LYING  is  contrary  to  nature  61 

is  a  feature  in  the  character  of  an  enslaved  people  61 


MACHINE,  copy  made  by,  secondary  evidence  314 

presumed  Correct  in  India  314r 

MADMAN  (see  Lunatic). 

MADNESS  (see  Insanity,  Lunacy). 

MAGISTBATE   (see  Justices). 

MAHOMEDAN,    how    sworn    942 

law  in  India  as  to  survivorship  194 

as  to  legitimacy  112 

MAKEE  (see  Bill  of  Exchange), 

indorsement   of,   by  payee  of  promissory   note,   admits   signature  of 
maker      57& 

MALA  FIDES,  how  far  question  for  judge  or  for  jury  4S 

MALADY,  declaration  of  patient  as  to,  admissible 399 

MALICE,  how  far  question  for  judge  or  for  jury  43: 

when  presumed  85-9,  321 

collateral  facts,  when  admissible  to  prove  249-54 

in  law  and  in  fact,  distinction  between  122 

the  former  will  be  presumed,  the  latter  must  be  proved  122; 

MALICIOUS  INJURIES  (see  Malicious  Prosecution), 

on  an  indictment  for,  when  malice  implied   85 

costs  may  be  allowed,  though  offence  be   a   mis- 
demeanour       860  et  seq. 

MALICIOUS  PROSECUTION,  in  action  for,  probable  cause  question  for 

judge     31. 

when  actual  malice  must  be  proved  I'^l 

jury   may,   but  not  bound   to,  infer   malice   from   want   of  probable 

cause     ISS'' 

to  sustain  action  for,  is  plaintiff  entitled  to  copy  of  indictment?  1022  et  seq,. 

evidence  of  plaintiff's  bad  character  inadmissible 261 

record  conclusive  evidence  for  plaintiff  of  acquittal  IISO" 

but  no  evidence  of  defendant  being  prosecutor  1130 

or  of  his  malice  or  want  of  probable  cause  1130 

and  defendant  may  still  prove  plaintiff's  guilt  1130 

recovery  of  damages  in  action  for  false  imprisonment  no  bar  to  action 

for      1155. 
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MALT,  right  of  toll  on,  provable  by  hearsay  420 

MAN-OP-WAE,  log  book  of  (see  Log  Books). 

MANDAMUS   to  inspect   public   documents,   when   granted    (see   Public 

Records)      1027-35 

evidence  taken  in  India  under  365-6,  1062 

elsewhere  in   the  colonies  respecting  offences   against 

slave  trade,  under  367,  1064 

respecting  offences  committed  by  public  officers  367 

witnesses,  how  made  to  attend  under  889 

MANNER  of  witness,  observations  upon   63 

of  causing  death,  need  not  be  set  forth  in  indictment  for  murder  220 

MANOE  (see  Lord  of  Manor), 

waste  lands  within,  presumed  to  belong  to  lord  129 

custom  of  one,  when  provable  by  evidence  of  custom  of  another  237 

boundaries  of,  when  provable  by  like  evidence  238 

customs  and  boundaries  of,  when  provable  by  reputation  419-22 

by  verdicts  and  judgments 

inter  alios   1144 

depositions  of  conventionary  tenants  of,  when  evidence  of  reputation    429 
steward  of,  bound  to  produce  what  documents  as  a  witness  342 

MANOE  COUET,  presentments  in,  when  evidence  of  reputation  429,  1203 

inspection  of  rolls  of,  who  entitled  to,  and  how  enforced  1028 

judgments   of,   how   proved    1067 

MANSLAUGHTEE,  on  indictment  for  murder,  prisoner  may  be  convicted 

of     215,  217 

acquittal  for,  bar  to  indictment  for  murder  1163 

acquittal  for  murder,  bar  to  indictment  for  1163 

conviction  or  acquittal  for  lesser  offence  no  bar  to  subsequent  indict- 
ment for  1163 

indictment  for,  need  not  specify  mode  of  killing  220 

prisoner's  deposition  on  oath  before  coroner  admitted  in  evidence  612 

MANUPACTUEEES  (see  Design). 

MANUSCEIPT   (see   Writings,  Private   Writings). 

MAPS,  how  far  admissible  as  evidence  of  reputation  427 

how  far  admissible  as  public  documents  1201 

when  admissible,  as  admission  by  privies   , 534,  1201 

Ordnance  Survey  not  admissible  as  a  public  document  : — 

in  England    1201 

in    Ireland    1201 

Down  Survey  admissible  however  1201 

*■     deposited  with  Clerks  of  Peace,  inspection  of  (sub  tit.  "  Parliamentary 

Documents  Deposit  Act,  1837  ")  1089 

MAEINE  (see  Seaman  and  Insurance). 

articles  of  war  in  service,  judicially  noticed  4 

MAEITIME   LAW  judicially   noticed    4 

presumptions  recognised  by  196-7 

MAEK  (see  Handwriting)  testator  may  have  signed  will  under  Statute  of 

Frauds,    by    , 731 

testator  rnay  subscribe  will  under  Wills  Act,  1837,  by  731 

witness  may  attest  wills  under  either  Act  by  731 

witness  who  has  seen  party  affix  it  to  other  papers  has  been  allowed  to 

prove      1239 

effect  of  vendee  marking  goods  in  vendor's  shop  720 

article  bearing  trade,  presumed  genuine  812 

T.L.E.  1371  87 
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MAEKET,   certificates   by   justices,    that   works   of   new    are   completed 

(sub  tit.  "  Markets  and  Fairs  ")  1103 

express  condition  excludes  any  implied  warranty  of  goods  sent  to  ...  809 

overt,  custom  in  London  for  shop  to  be,  judicially  noticed  4 

MAEEIAGE  (see  Husband  and   Wife,  Married  Women), 

de  facto,  presumed  valid   166 

when  presumed  from  cohabitation,  and  habit  and  repute  166 

provable   by   reputation    398 

except  in  petitions  for  damages  by  the  reason  of  adultery,  and  in  indict- 
ments for  bigamy,  when  strict  proof  necessary  166 

provable   by   parol,   though   registered 313 

promise   of,   presumption   respecting   -. 171 

presumption  from,  of  legitimacy  112 

solemnisation  of,  when  presumed  regular  145-6 

testimony  of  husband  and  wife  in  criminal  proceedings,  excluded  only 

in  cases  of  lawful     920 

mistress  supplied  with  goods  for  use  of  joint  household  cannot  disprove 

marriage  when  husband  sued  for  price  566 

effect  of  Married  Women's  Property  Act,  1882,  on  old  law  of  pre- 
sumptive   agency    566 

part  performance  under  sect.  4  of  Statute  of  Frauds  is  not  affected  by  709 

forcible,   wife  competent   to  prove   924 

in  suit  for  nullity  of,  admission  of  former  marriage  by  wife  will  not 

suffice       526 

when  impotence  presumed   186 

decree  in  suit  for  jactitation  of,  how  far  judgment  in  rem  1137,  1142 

in  suit  for  divorce,  parties  competent  witnesses  914 

but    not    bound    to    answer    questions    respecting 

adultery     914 

in  suit  for  breach  of  promise  of,  parties  competent  witnesses  913 

but  plaintiff's  testimony  must  be  cor- 
roborated       914 

plaintiff's  character,  how  far  evidence  270 

witness  may  express  opinion  whether  parties  were  attached  967 

in  indictment  for  bigamy,  first  wife  incompetent  to  prove  919 

after  first  marriage  proved,  second  wife  competent  for  or  against 

prisoner     920 

on  settlement  appeal,  where  man  proved  his  marriage  with  pauper, 

another  woman  was  allowed  to  prove  her  previous  marriage  with  man  922 

revokes  will  since  Wills  Act  734 

except  will  made  in  exercise  of  power  of  appointment  734 

wife's  chattels  real  when  vested  in  husband,  on   693 

agreements  in  consideration  of,  must  be  by  signed  writing  697 

in  which  consideration  must  appear  expressly  or  impliedly  698 

rule  does  not  apply  to  mutual  promises  to  marry  709 

when  Equity  will  enforce  a  parol  agreement  in  consideration  of  709 

settlements  on,  may  be  made  by  infants  when  Ill 

proper  custody  of    324 

proper   search   for    324 

fact  and  time  of,  questions  of  pedigree  441 

within  what  time  offences  against  Marriage  Acts  must  be  prosecuted  83 

foreign  sentences  respecting,  effect  of  1177,  1184 

in   action  for  vexatious  entry  of  caveat   against,   proof   and   effect  of 

Eegistrar-General's   declaration    (sub   tit.    "  Marriage  Acts  ")    1090 

registers  of,  under  Registration  Act,  must  be  attested  by  two  witnesses 

764,  1228 
what  is  their  proper  place  of  deposit  (sub  tit.  "  Births,  rf-c. 

Registration  Acts  ")  1034-5 

how  inspected   1034-5 

how  proved  (sub  tit.  "  Birth,  Marriage,  or  Death  Registers  ") 

1034-5,  1090 
parish  registers  of,  how  proved  (sub  tit.  "  Birth,  Marriage,  or  Death 

Registers  ")      1090 

non-parochial  registers  of,  in  custody  of  Eegistrar-General   (sub  tit. 
"Births,   ifc.   Registers")   1034-5 
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non-parochial,  what  they  consist  of  1034-5 

contents  and  repositories  of  lists  of  them  1034-5 

'  how  inspected  1034-5 

how  proved  in  civil  cases  1090 

in  criminal  cases  (sub  tit.  "  Non-Parochial 

Registers  ")      1090 

registers  of,  in  Scotland,  since  1854,  how  proved   (sub  tit.   "  Birth, 

Marriage,  or  Death  Registers  ")  1090 

registers  of  irregular  Scotch  1090 

registers  of,  in  Dublin  since  The  Marriages  Ireland  Act,  1844,  how 

proved  (sub  tit.  "  Births,  dc.  Registers  ")  1090 

registers  of,  in  Ionian  Islands  now  deposited  with  Eegistrar-General 

(sub  tit.   "Births,   dc.  Registers")   1034-5,  1087 

Indian  registers  of,  are  deposited  in  Charles  Street,  St.  James's  Park 

(sub  tit.  "Indian  Records  of  Baptisms,"  d-c.)   1019 

how  proved  (sub  tit.  "  Births,  dc.  Registers  ")  1087 

registers  of,  of  British  subjects  abroad,  kept  in  Consistory  Court  (sub 

tit.   "Registers  of  Birth,   dc")   1019 

registers  of,  what  they  consist  of  1019 

kept  by  British  consul  abroad,  prior  to  28th  July,  1849,  how 

proved  (sub  tit.  "Births,  dc.  Registers  ")  1083,  1090 

since  that  date,  how  proved   1090 

certificate  of  British  subjects  abroad,  granted  by  consul,  proof  and 

effect   of    1109 

registers  of,  their  admissibility  and  effect  1203 

foreign  or  colonial,  when  admissible   1083 

inadmissibility  of  those  kept  at  May  Fair  and  at  the  Fleet  (sub  tit. 

"Baptism,    dc.    Registers   ')    1082 

inadmissibility  of  those  kept  by  clergymen  in  Ireland  before  31st 

of  March,  1845  (sub  tit.  "  Marriage  Registers  ")  1082 

inadmissibility  of  those  kept   by  Wesleyans,   and  not   deposited 

with  Eegistrar-General   (sub  tit.   "  Dissenting   Chapels  ")   1082 

inadmissibility  of  those  kept  by  British  or  Swedish  ambassador  at 
Paris    (sub   tit.    "  Marriage   Registers  ")    1083 

MAEEIED  WOMAN  (see  Husband  and  Wife)  presumption  as  to  coercion 

of 183 

presumption  as  to  domicil  of   198 

when  admissions  of,  are  evidence  against  her  husband  415 

cannot  be  estopped  from  setting  up  restraint  on  anticipation  568 

may  be  convicted  of  stealing  husband's  goods  183 

how  attendance  of,  as  witness,  can  be  enforced  by  recognizance  85Q 

when  witness,  expenses  should  be  tendered  to  her,  not  to  husband  ...     858 

may  sue  for  wages  528 

may  be  sued  for  debts  contracted  before  marriage,  when  1149 

may  be  sued  with  husband  for  such  debts,  when  1149 

custom  that  in  London  she  may  be  sole  trader,  judicially  noticed  4 

will  of,  made  in  pursuance  of  a  power,  effect  of  probate  of  1080,  1167 

MAEEIED  WOMEN'S  PROPEETY  ACT,   1874    (repealed  by  Married 

Women's  Property  Act,  1882,  infra)  149 

MAEEIED  WOMEN'S  PEOPEETY  ACT,  1882  (see  Table  of  Statutes, 
45  &  46  Vict.  u.  75). 

MAEEY,  mutual  promises  to,  not  within  Statute  of  Frauds  709 

no  action  maintainable  on  promise  made  by  infant  to  750 

not  even  if  ratified  on  infant  coming  of  age  750 

MAESHALSEA,  records  of,  where  deposited  1018 

MASTEE  (see  Servant,  Employers'  Liability  Act), 

when  criminally  answerable  for  act  or  omission  of  servant   118 

not  liable  for  injury  to  domestic  servant,  when  813 

of  prisoner  holding  out  inducement,  excludes  confession  (see  Confession)  590 

of  ship  may  pledge  owners'  credit  for  necessaries  197 
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MASTEE  OF  THE  EOLLS,  public  records  under  his  custody  1017 

enumeration  of  them  1017-19 

regulations  as  to  inspection  of  them  and  fees  1017 

have  the  public  a  right  to  inspect  them?  , 1017 

in  what  repositories  at  present  kept  1017,  1019 

how  they  are  proved   1049 

MASTEES  IN  HIGH  GOUET,  witness,  how  made  to  attend  before  87S 

court  will  not  anticipate  their  decisions  148 

MATEEIAL  ALLEGATION,   must  be  proved  as  laid    (see  Allegation, 

Variance)     203,  220-3 

MATEEIAL  ALTEEATION  in  instrument   (see  Alteration). 

MATEIMONIAL  CAUSES  COUET  in  Ireland,  seal  of,  judicially  noticed        9 

MATEIMONIAL  SUITS   (see  Divorce  Court). 

decrees    in,    are    judgments    in    rem    sub    tit.    "  Matrimonial    Suits 

Judgments  "       1137 

as  such,  binding  upon  strangers  1139 

foreign  decrees  in,  effect  of  1177,  1184 

MATEONS,  JUEY  OE,  where  prisoner  pleads  pregnancy  38& 

may  be  assisted  by  a  surgeon  386 

who  must  be  examined  in  open  Court  38& 

MATTEES  admitted  (see  Admissions). 

judicially  noticed  (see  Judicial  Notice). 

of  public  and  general  interest  (see  Public  and  General  Interest). 

MAY  EAIE  registers  of  marriages  and  baptisms,  inadmissible   (sub  tit. 

"  Baptism,    d-c.    Registers  ")    1083 

MAYOE'S  COUET,  judgments  in,  how  proved  1067-70 

judgment  and  execution  against  garnishee  in  suit  of  foreign   attach- 
ment, when  an  estoppel  for  him  1151 

power  of  to  order  examination  of  witnesses  abroad  892 

MEANING  OE  WOEDS  will  be  judicially  noticed,  when  17 

when  question  for  judge,  when  for  jury  57 

what   is   the   primary    774 

words  must  be  interpreted  in  their  primary,  when  774 

may  be  explained  by  usage,  when  797 

may  not,  when  799 

in  documents  question  for  judge  53 

of   term    "heir"    774 

"  nephew  "      774 

"  domestic   servant  "    39 

"month"      17,  773 

"not  on  merits"   1174 

"presence   '  in  Wills  Act  725 

"  mine  "       55 

"  town  "      55 

"  custom   of   the   country  "    817 

"  cost-book   principle  "    4 

"  Lady-day   and   '  Michaelmas  '  "    800 

"  tidings  "   in   insurance    law    195 

MEASUEEMBNT  of  distance,  made  as  the  crow  flies  17 

MEASUEES,  legal,  judicially  noticed  17 

MEDICAL  BOOKS, 

not   directly   admissible  in   evidence   973 

may  be  referred  to  by  physician,  &c 973 
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MEDICAL  MAN,  communication  to,  not  privileged  622 

what  representations  to,  are  admissible  in  evidence  399-401 

presumption  against  deed  of  gift  to  152 

warrants  that  he  possesses  competent  skill  814 

entitled  to  what  allowance  as  witness  before  coroner  884 

attendance  of,  as  witness  before  coroner,  how  enforced  883 

as    an    expert,    may    give    his    opinion    on    medical    questions    (see 

Experts)  967,  973 

may  refresh  his  memory  by  referring  to  medical  books  973 

may  assist  a  jury  of  matrons   386 

admission  by,  of  his  being  one,  by  acting  as  such  543-4 

admission  by  opponent  of  his  being  one,  by  treating  him  as  such  543 

whether  confession  made  under  inducement  by,  admissible  590 

registration  of,  how  proved  1112 

suing  for  drugs  and  attendance,  must  prove  his  registration  168 

how  far  this  proof  is  affected  by  the  E.  S.  C.  as  to  pleading  230 

whether  presumed  to  be  physician,  from  acting  as  such  169 

general  manager  of  railway  company  may,  on  happening  of  accident 

to  passenger,  verbally  engage  672 

a  surgeon  in  Navy  is  a  seaman  under  the  Wills  Act  733 

when  a  physician  may  sue  for  fees  544 

MEDICAL  EEGISTEE,  when  admissible  1112 

MEDIUM,  deed  of  gift  to  spiritual,  when  set  aside  152 

MEDIUM  EILUM  AQU^,  when  the  presumed  boundary  ; 123 

MEDIUM  FILUM  VI^,  when  the  presumed  boundary  123 

MEETING-HOUSE  (see  Dissenters). 

MEETINGS,  admissibility  of  minutes  of  1210 

of  creditors  pass  resolutions,  in  what  manner  1058 

MEMBEE  OP  PAELIAMENT  not  liable  to  arrest,  when  39 

MEMOEANDUM,  when  may  bei  used  to  refresh  memory  (see  Memory)  ...  960-6 

of  contract  excludes  parol  evidence  301-6 

if  incomplete  or  collateral,  it  does  not  306-8,  777 

when  necessary  by  Statute  of  Frauds  (see  Statute  of  Frauds)  697-723 

by  Lord  Tenterden's  Act  (see  Lord  Tenterden's  Act)    698 

of  acknowledgments  741-8 

of  promises  to  pay  debt  contracted  under  age  760 

of  representation  as  to  ability  of  others  751-3 

by  Sale  of  Goods  Act  by  other  Statutes  (see  Writings). 

MEMOEIAL  (see  Enrolmemt). 

MEMOEY,  how  witness  may  refresh  960-6 

by  referring  to  written  instrument,  memorandum,  or  entry  in  book  ...  960 
writing  must  have  been  made  or  recognised  at  or  near  the  time  of  the 

fact 960 

when  witness  had  distinct  recollection  of  the  fact  960 

if  made  subsequently,  at  instance  of  party,  it  cannot  be  used  961 

can  witness  refresh,  by  copy  of  document?  961 

such  copy  must  have  been  made  by  witness,  or  in  his  presence,  or 

recognised  by  him  when  facts  fresh  in  his  memory  962 

witness  may  refresh,  by  informal  examination  taken  down  by  him  ...  610 

writing  does  not  become  evidence  and  need  not  be  admissible  963 

unstamped    receipt    963 

notes  of  speech  need  not  contain  verbatim  account  of  all  that  passed  963 

if  witness  blind,  papers  may  be  read  to  him  963 

independent  recollection  after  reading  paper,  not  necessary  964 

adversary  should  have  an  opportunity  of  inspecting  paper 965 

by  inspection,  or  examination  upon  it,  he  will  not  make  it  his 

evidence    ; 965 

unless  he  questions  as  to  independent  entries   965 
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if  paper  shown  to  witness  to  prove  handwriting,  and  not  to  refresh, 

adversary  not  entitled  to  see  it  96S 

so  if  paper  shown  to  witness  to  refresh,  fails  in  doing  so  965 

Scotch  doctrine  as  to  refreshing  memory  965 

experts  may  refresh,  by  referring  to  professional  treatises   973 

foreign  lawyer  to  prove  foreign  law  may  refer  to  text-books,  codes,  &c.  973 

leading  question  allowed,  when  suggestion  necessary  to  refresh  959 

how  judge  may  refresh,  as  to  matters  judicially  noticed  22 

legal  what  is,  under  "Prescription  Act"   82 

MENACES  (see  Duress)  former,  admissible  as  evidence  of  malice  on  in- 
dictment for  murder      254 

MENIAL  (see  Servant). 

MBECANTILE   CONTRACTS,  may  be  explained  by  parol,    (see  Parol 

Evidence,  Usage)     .' 795-9 

incidents  may  be  annexed  to     803 

MEECANTILE  CUSTOMS,  judicially  noticed  4 

MERCANTILE  LAW  AMENDMENT  ACT,  1856  (see  Table  of  Statutes, 
19  &  20  Vict.  c.  97). 

how  it  affects  the  Statute  of  Limitations  412 

how  it  affects  Lord  Tenterden's  Act  412,  741 

enables  agent  of  party   to    sign    acknowledgment    to   bar    Statute   of 

Limitations      513,  762 

prevents  payment  by  one  co-contractor  from  barring  Statute  of  Limi- 
tations  as  to  others      513-15 

MERCHANDISE  MARKS  ACT,  1887  (see  Table  of  Statutes,  60  &  51  Vict, 
c.  28). 

raise  presumption  of  warranty  of  genuineness  812 

limits  time  for  proceeding  summarily  under  the  Act  84 

indemnifies    witnesses,    when    999 

MERCHANT,  entries  by,  in  his  books,  when  evidence  for,  in  America, 

France,  Scotland,  and  in  our  courts  484-7 

effect  of  his  not  objecting  to  account  rendered  549 

customs  of,  when  judicially  noticed     4 

MERCHANT  SEAMEN  (see  Seamen). 

MERCHANT  SHIPPING  ACT,  1894  (see  Table  of  Statutes,  57  &  58  Vict. 
c.  60). 

liability  of  shipowner,  limited  by     197 

summary  proceedings  under,  must  be  brought  within  six  months  84 

seaman  under,  need  not  give  notice  to  produce  his  agreement  with 

master     338 

may  prove  its  contents  by  parol  338 

transfer  of  ship  under  must  be  by  bill  of  sale  attested  681,  1229 

agreement  between  master  and  seamen  under,  must  be  in  writing 

attested    768,1229 

cannot  be  signed  by  agent  of  master    762 

effect  of  erasures,  interlineations,  or  altera- 
tions in     1214 

indenture  of  apprentice  to  sea  service   under,    must   be    attested   by 

Justice     758,  1229 

but   attesting   witnesses   to   such   documents  need   not   be 

called  (sub  tit.  "  Shipping  Documents  ")  1229 

how  witnesses  made  to  appear  before  inspectors  under  898 

registers  of  British  ships  kept  under,  how  inspected  1041 

how  proved    (sub  tit.  "  Ships  ")  1094 

admissibility  and  effect  of     1207 

admissibility  of  deposition  taken  abroad  under  1064 
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MERCHANT  SHIPPING-  ACT,  189i— continued.  page 

mode  of  proof  of  documents  issued  by  Board  of  Trade  under 1085 

log-books  kept  by  masters  of  ships  under,  how  proved  1094 

admissibility  and   effect   of 
sub-tit.     "Log-Books")    1207 
documents  registered  in  Eecord  Office  of  Seamen,  under, — 

how  inspected     1041 

how  proved   (sub  tit.  "  Ships  ")  1094 

proof  and  effect  of  certificates  issued  by  Board  of  Trade  under    1094 

of  registration  under 1094 

of  competency  or  service  under  1094 

instrument  under,  requiring  attestation,  need  not  be  proved  by  attest- 
ing witness  (sub-tit.  "  Shipping  Documents  ")     1229 

on  trial  of  misdemeanour  under,  cost  of  witness  may  be  allowed  860-2 

onus  probandi  of  ship  being  eeaworthy  on  accused  282 

MEEGBE,  foreign  judgment  does  not  merge  original  cause  of  action  1189 

of  estate  by  operation  of  law,  when  not  allowable  693 

MEEITS,  judgment  not  on,  inadmissible     1172 

order  of  removal  quashed  "  not  on  merits,"  effect  of  1173 

variances  not  material  to  real,  may  be  amended  209 

MESNE  PEOEITS  (see  Recovery  of  Land). 

METBE  of  gas  or  water  presumed  to  register  correctly  176 

METROPOLIS  MANAGEMENT  ACT,  1855  (see  Table  of  Statutes,  18  & 
19  Vict.  c.  120). 

METEOPOLIS  VALUATION  ACT  (see  Table  of  Statutes,  32  &  33  Vict, 
c.  67). 

METROPOLIS  WATEE  ACTS,  1871  &  1902  (see  Table  of  Statutes,  34  & 

35  Vict.  c.  113,  and  2  Ed.  7  c.  41). 

inspection  and  copies  of  documents  relating  to  company's  affairs 1037 

undertaking  of  the  various  companies  now  transferred  to  the  Water 

Board    1037 

METEOPOLITAN  BOARD  OP  WORKS  (see  London  County  Council). 

METEOPOLITAN  C0MMIS8I0NEES  OF  SEWEES  (see  Sewers  Com- 
missioners). 

METEOPOLITAN  VALUATION  LISTS  (see  Valuation  Lists). 

METEOPOLITAN  WATEE  COMPANIES,  proof  of  regulation  of  1124 

MICHAELMAS  in  lease  presumed  to  mean  29th  September  799 

evidence  of  custom  to  show  Old  Style  intended,  inadmissible  799 

MIDDLESEX,  registry  of  deeds  in,  how  proved    1088,  1118 

proof  of  certificates  of  searches  and  memorials,  given  by  registrar  in...  1118 
both  these  certificates  must  be  attested  by  two  witnesses  1228-9 

MIDWIFE,  entry  of  a  birth  in  book    of,    marked   "paid,"   evidence   of 

child's  age 464 

MIDWIVBS  ACT,  1902  (see  Table  of  Statutes,  2  Ed.  7  c.  17). 

copy  of  roll  kept  under  admissible  in  evidence  1104,  1112 

certificate  of  entry  in  roll  when  admissible  : 1104,  1112 

MILITIA  ACT,,  1882  (see  Table  of  Statutes,  45  &  46  Vict.  c.  49). 

limitation  of  actions  and  proceedings  under  78 

payable  into  Court  under  563 
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MINE,  acta  of  ownership  in  one  part  of,  when  evidence  of  title  to  another    240 

meaning  of  "cost-book  principle"  not  judicially  noticed  4 

meaning  of  "  level  "  in  mining  language  provable  by  usage  797 

what  customs  of  mining  provable  by  hearsay    419,  420 

how  far  declarant  must  have  had  competent  knowledge  418,  419 

rules  established  in,  how  proved    1124 

how  far  possession  of  fee  simple  in  land  will  raise  inference  of  title  to 

minerals    132 

when  owner  of  surface  presumed  entitled  to  support  of  minerals  127 

to  minerals  themselves    132 

co-adyenturers  in,  presumed  incapable  of  pledging  each  other's  credit  ...     178 

question  whether  an  excavation  is  a  mine,  is  one  of  fact  55 

to  be  determined  by  Secretary  of  State,  when 55 

every  fresh  subsidence  in  worked  out,  grounds  for  fresh  action  127 

MINES  REGULATION  ACTS,  1872  (see  Table  of  Statutes,  35  &  36  Vict, 
cc.  76  and  77). 

in  criminal  proceedings  under,  who  may  be  witness    926 

onus  of  proof   283 

period  of  limitations 83 

notices  under,  may  be  sent  by  post  I74 

meaning  of  term  "  mine  "  under,   how  determined 55 

MINISTBE  (see  Parson,  Ambassador). 

MINOE  (see  Infant). 

MINUTES  of  record,  not  generally  admissible    1066 

admissible,  if  practice  not  to  draw  up  formal  record  1067 

e.g.,  minutes  of  judgment  on  journals  of  House  of  Lords  1067 

book  of  clerk  of  peace,  in  which  removal  orders  entered  1067 

minutes  of  Ecclesiastical  Courts,  Courts  Baron,  Sheriff's  Courts, 

Mayor's  Courts,  &c 1067 

admissible  under  other  special  circumstances  1068 

of  contract,  do  not  exclude  parol  evidence  - 307 

of  proceedings  of  meetings  of  town  councils,  local  boards,  &c.,  admissi- 
bility of       1210 

of  meetings  of  creditors  1058 

MISCONSTRUCTION  by  judge,  redressed  by  court  49 

by  jury,  cannot  be  redressed  49 

MISDEMEANOUR,  indictment  tor,  when  amendable  (see  Amendment)  ...    210 

doctrine  of  election  does  not  apply  to  244 

presumption  of  coercion  of  wife  committing  in  presence  of  husband  ...     184 

prisoner  charged  with,  entitled  to  copy  of  indictment  1020-2 

prisoner  charged  with,  may  be  convicted  of  attempt  217 

proof  of  conviction  for  previous     1102 

committed  in  India,  how  examination  of  witnesses  taken  364 

against  slave-trade,  how  examination  of  witnesses  taken  366 

committed   abroad  by  public   officer,   how  examination  of  witnesses 

taken     364 

on  indictment  for,  tender  of  expenses  to  witnesses  unnecessary  860 

costs  of  prosecution  for,  when  allowed  860-2 

coats  of  defence,  when  allowed  864 

when  payable  by  prosecutor     860 

trial  for,  bar  to  indictment  for  felony  on  same  facts 1163 

MISINTERPRETATION  of  spoken  words,  easy  581 

MISNOMER  in  indictment,  when  amendable  210 

when  material,  if  not  amended  220 

of  prosecutor   222 

of  animals    221 

of  property  stolen  or  injured    220 

of  persons  mentioned  in  indictment  222 

of  prisoner     223 

of  legatee,  effect  of  835-7 

evidence  receivable  of  testator's  habit  of  calling  legatee,  by  a 831-3 

when  party  estopped  by  his  conduct  from  relying  on  a  570 
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MISEBPEESENTATION,    acted    upon,    operates    as    an    estoppel     (see 

Admissions)      564-74 

MISSAL,  entry  in,  admissible  in  matters  of  pedigree  447 

must  be  made  by  relative  447 

MISTAKE,  of  legal  effect  of  document,  no  defence  85 

effect  of  admissions  made  by   558 

of  judicial  admissions  made  by     564 

witnesses  sworn  by,  not  liable  to  cross-examination  980 

of  law,  defeats  judgment  of  foreign  court,  when  1180 

when  its  subjects  judge  to  action,  as  having  acted  without  jurisdic- 
tion .  ••••; 1133 

correction  of,  in  instrument,  does  not  render  new  stamp  necessary  ...  1217 

does  not  invalidate  instrument  1217 

in  will,  when  court  will  presume  1217 

in  proceedings  may  be  amended  (see  Amendment). 

danger  of,  in  relying  on  oral  admissions  581 

on  oral  confessions    582 

action  to  reform  or  rescind  on  account  of,  when  sustainable  781 

of  date  in  deed  or  will  may  be  rectified  by  parol  evidence 789 

MISTRESS  (see  Cohabitation),  when  presumed  agent  of  protector  188 

how  far  competent  as  witness  for  or  against  him    921 

witness  may  be  asked  whether  she  is  plaintiff's  987 

of  prisoner,  holding  out  inducement  to,  excludes  confession  590 

MITIGATION   OP   DAMAGES,  evidence  of   character   when   admissible 

in  (see  Character)  269-70 

evidence  in  action  for  libel  in    , 251 

MIXED  QUESTIONS  (see  Functiom  of  Judge  and  Jury)  29 

MOB,  actions  and  expressions  of,  when  evidence  against  party   ...  254,  401,  408 

MODEL   (see  Sculpture  Cop^jright  Acts). 

MODUS,  payment  of,  for  what  period,  bars  right  to  tithes  80 

when  provable  by  hearsay  420,1144 

when  not      422 

not  provable  by  hearsay  as  to  particular  facts  424 

whether  provable  against  vicar,  by  receipts  of  lessee  of  vicarial  tithes     535 

MONASTERIES,  what  are  not  proper  repositories  for  books  concerning  ...     453 

what  are  454 

lieger  books  and  chartularies  of,  in  custody  of  Master  of  Rolls  1017 

how  inspected  1017 

how  proved   1049 

MONEY  (see  Coin),  how  described  in  indictment  220 

MONEY  HAD  AND  RECEIVED,  action  for,  when  sustainable  against 

Corporation      673 

MONEY  LENDERS,  onus  on,  to  show  they  had  reasonable  grounds  for 

believing  infant  to  whom  circular  sent  was  of  full  age  284 

MONEY  LENT,  lOU  no  evidence  of 132 

to  wife,  husband  when  considered  not  liable  for  186 

MONEY  PAID  INTO  COURT  (see  Payment  into  Court). 
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MONOMANIAC  may  be  competent  witness  935 

MONTH,  meaning  of  word  at  common  law  and' in  equity  (see  Time)  ...  18,  772 

in  Ecclesiastical  Courts   18 

in    mercantile    transactions    in    the    City    of 

London     18 

in  bills  of  exchange  or  promissory  notes  18 

in  statutes  passed  since  1850 18 

in  E.  S.  C 18 

m  judgments  or  orders  of  Supreme  Court  18 

may  be  interpreted  by  evidence  of  usage 797,  798 

by  the  context  772 

what  servants  may  be  discharged  on  month's  warning  39,  171 

MONUMENTS  (see  Inscriptions). 

MOEAVIANS,  affirmation  by,  instead  of  oath     943 

so  of  persons  who  have  belonged  to  that  sect 943 

what  registers  of,  in  custody  of  Eegistrar-General  (sub  tit.  "  Births, 

&c.  Registers")     1035 

MORTGAGE  equitable,  not  within  Statute  of  Frauds  712 

effect  of  paying  off    yj^ 

of  chattels,  when  valid  669 

how  affected  by  13  Eliz.  c.  5    151 

proof  of  judgment  mortgages  in  Ireland  1119 

MOETGAGE   DEBENTUBE   ACTS,   1865,    1870    (see   Debentures   and 
Table  of  Statutes,  28  &  29  Vict.  c.  78,  and  33  &  34  Vict.  c.  20). 
inspection  of  registers  of  debentures  under    1037 

MORTGAGED  ESTATE  when  reconveyed  by  indorsement  of  receipt  on 

mortgage      692 

MORTGAGEE  must  sue  within  what  time  for  mortgage  money 753 

for  land  81 

acknowledgment  of  mortgagor's  title  by,  must  be  by  writing  signed 

to  bar  Statute  of  Limitations   515,  753 

acknowledgment  of  mortgagor's  title  by  one,  not  binding  on  others  ...     615 

not  compellable  to  produce  mortgagor's  title-deeds  340,  624 

or  to  give  parol  evidence  of'their  contents  624 

when  presumed  to  authorise  mortgagor  to  distrain  for  rent  169 

MOETGAGOR  must  within  what  time  sue  to  redeem  a  mortgage  81 

acknowledgment    of    title   of,     by    mortgagee,    must   be  by    signed 

writing      515,  753 

by  one  mortgagee,  not  binding  on  others    515 

acknowledgment  by,  of  mortgagor's  right  to  mortgage  money,  must 

be  by  signed  writing    753 

when  presumed  authorised  to  distrain  for  rent  in  mortgagee's  name 169 

MORTMAIN  ACT,  enrolment  of  indentures  under,  necessary  767 

date  and  fact  of  enrolment,  how  proved  1117 

conveyances  under,  must  be  by  attested  deed  764 

must  be  proved  by   attesting   witness    (sub.   tit. 

"  Charity  ")       1229 

MOSAIC  CODE,  presumption  of  malice  recognised  in  86 

MOTIVES,  when  collateral  facts  admissible  to  prove  malicious  249 

of  witness,  questions  respecting,  how  far  relevant  987-92 

answers  of  witness  respecting,  how  far  open  to  contradiction  987-92 

MUNICIPAL  CORPORATIONS  (see  Corporations), 

books  of,  may  be  inspected,  when     1036 
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MUNICIPAL  COEPOEATIONS  ACT,  1882  (see  Table  of  Statutes,  45  & 
46  Viot.  c.  50). 

limitation  of  actions  and  proceedings  under  78 

of  proceedings  under  Part  12  of    83 

costs  of  prosecuting  under  860 

attendance  of  witnesses  before  Court,  how  enforced  886  et  seq. 

by-laws  made  under,  how  proved  1124-5 

books  kept  under  (see  Corporation  Books  and  Municipal  Corporations). 

MUNICIPAL    ELECTIONS     (COEEUPT     AND     ILLEGAL    PEAC- 
TICES)  ACT,  1884  (see  Table  of  Statutes,  47  &  48  Vict.  o.  70). 

MUNIMENTS  OE  TITLE  (see  Title  Deeds). 

MUEAL  INSCEIPTIOJSrS  (see  Inscriptions). 

MUEDEE,  when  malice  presumed     85,  121 

indictment  for,  need  not  specify  mode  of  killing  220 

means  of  death,  if  alleged,  need  not  be  strictly  proved  220 

prisoner  indicted  for,  may  be  convicted  of  manslaughter   215,  217 

mother  indicted  for,  may  be  convicted  of  concealing  infant's  birth 217 

acquittal  for,  bar  to  second  indictment  for  manslaughter    1163 

but  not  to  an  indictment  for  arson  1162 

acquittal  for  manslaughter,  bar  to  second  indictment  for  1164 

acquittal  for  wounding  with  intent  to,  no  bar  to  indictment  for  1162 

acquittal  for,  no  bar  to  indictment  for  giving  poison  with  intent  to 

murder  1162 

acquittal  or  conviction  for  lesser  offence  no  bar  to  subsequent  indict- 
ment for  murder  or  manslaughter 1164 

on  indictment  for,  former  menaces  evidence  to  prove  malice 254 

depositions  taken  on  charge  of  stabbing,  assaulting, 

or  robbing  deceased  admissible  345 

dying  declarations  admissible  (see  Dying  Declara- 
tions)        488-95 

married  woman  can  be  convicted  of  183 

what  facts  raised  presumption  of  child  murder  under  old  law  120 

MUSEUM,  how  far  document  produced  from,  admissible  450 

British,  not  proper  custody  for  an  old  grant  to  »  priory  453 

MUSIC,  if  printed  and  published,  cannot  be  proved  by  parol  309 

MUTABILITY,  presumption  against   188-9 

MUTE  (see  Deaf  and  Dumb   Witnesses). 

MUTILATED    DOCUMENTS,    when    evidence,    coming    from    proper 

custody      1228 

accidental   mutilation  of   instrument,   when  fatal   1220-2 

mutilation  of  instrument  by  stranger,  when  fatal  1220  et  seq. 

MUTINY  ACTS  (see  Army  Act,  1881). 

MUTUALITY,  when  necessary  in  estoppels  103,  557-8 

doctrine  of,  rejects  judgment  inter  partes  as  evidence  for  stranger  103,  1144 


NAME,  variance  in,  when  amendable  in  indictment  210 

of  prosecutor,  must  be  proved  as  laid  or  as  amended  222 

BO  of  property  stolen  or  damaged  220 

so  of  animals  mentioned  in  indictment   ^^1 

of  persons,  must  be  proved  as  laid  or  as  amended  222 

rules  as  to  names  of  persons ;^ 222 

e.g.  of  person  "whose  name  is  to  jurors  unknown       ^AA 

of  alias  names  and  Christian  names  222 

of    illegitimate   child    222 
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e.g.  of  peers   222 

of  foreigners  of  rank  222 

of  parent  and  child  of  same  name  222 

of  joint  owners,  trustees,  tenants  in  common,  &c 222 

of  prisoner,  not  matter  of  essential  description  223 

when  identity  of,  may  raise  inference  that  party  sued  executed  instru- 
ment sued  on     1238 

presumption  when  parent  and  child  bear  the  same  187 

when  party  estopped  by  his  conduct  from  relying  on  misnomer  570 

when  confession  implicates  other  persons  by  name  587 

of  client  may  be  proved  by  his  solicitor    635 

of  legatee,  effect  of  mistaking  835-7 

does  law  attach  greater  weight  to,  than  to  description  of  legatee? 

835  et  seq. 

testator's  habit  of  misnaming  persons  provable  by  parol  831-3 

of  each  contracting  party  must  be  in  memorandum  to  satisfy  Statute 
of  Frauds 701 

NAEBATIVES  of  past  events  inadmissible  as  hearsay  406,  409 

:NATI0NS,   law   of,   judicially  noticed    4 

^^^ATUEAL  CONSEQUEKGES  of  act,  party  presumed  to  intend  85-9 

NATUEAL  JUSTICE,  foreign  judgments  repugnant  to,  inadmissible  ...  1180 
must  be  recognised  by  committees  of  clubs  1181 

NATUEALISATION  ACT,  1870  (see  Table  of  Statutes,  33  &   34   Vict, 
u.  14). 

regulations  made  under,  how  proved  1044  et  seq. 

declarations  and  certificates  of  naturalisation,  how  prove4  1103 

registers  of  naturalisation,  how  proved  1093 

NATUBALNESS  of  witness,  test  of  truth  '. 63 

NAUTICAL  ASSESSOES,  in  trial  before,  experts  inadmissible  972 

NAVAL  DISCIPLINE  ACT,  1866  (see  Table  of  Statutes,  29  &  30  Vict, 
c.  109). 

rule  as  to  cumulative  allegations  recognised  in  217 

within  what  time  offenders  under,  must  be  indicted  84 

enforces  attendance  of  witness,  how  886-7 

NAVAL  STOEES,  possession  of,  raises  presumption  of  guilt,  when  282 

NAVIGATION  (see  Ship),  rules  of,  judicially  noticed  4 

other  rules  for  preventing  collisions,  how  proved  (sub  tit.  "Ships") 

4,  1094 

presumptions  respecting,  recognised  in  maritime  law  196 

experts  may  give  opinion  respecting  unskilful     972 

exceptions  to  this  last  rule   972 

NAVY  OFFICE,  various  documents  of,  in  custody  of  Master  of  Eolls  (sub 

tit.    "Admiralty")    1017 

admissibility  and  effect  of  books  of  1205 

NBCES8AEIES  supplied  to  infant,  what  are  51 

question  how  far  for  judge,  how  far  for  jury  51 

infant  cannot  bind  himself  by  contract  except  for  110 

written  acknowledgment  by  infant  of  debt  due  for,  bars  Statute  of 

Limitations       743 

presumption  of  wife's  agency  in  ordering  186 

NECESSITY,  ground  for  admitting  hearsay  417 

testimony  of  wife  against  husband  who  has  injured  her  924-5 

NEGATIVE  (see  Onus  Probandi)  273  et  seq. 
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NEGLIGENCE,  how  far  question  for  judge,  how  far  for  jury  41 

when  presumed  in  carrier  or  innkeeper  179 

when  presumed  from  mere  happening  of  accident  181 

in  action  for,  admission  by  one  defendant,  no  evidence  against  others  517 

judgment  against  master,  no  evidence  as  against  servant  of  his  1130 

of  fellow-servant,  does  not  render  master  liable  for  injury  to  domestic 

servant      813- 

when  averment  of,  requires  no  proof  211 

NEGLIGENT  DEIVING,  in  action  for,  recovery  of  damages  for  injury 
to  plaintiff's  carriage,  no  bar  to  second  action  for  compensation  for 
personal   injuries    1155 

NEGOTIABLE  SECUEITY  (see  Bill  of  Exchange). 

when  scrip  will  be  judicially  noticed,  as  & 

NEGOTIATION  (see  Compromise). 

NEIGHBOUES,  declarations  of,  inadmissible  in  matters  of  pedigree  437 

presumption  respecting  boundaries,  as  between  123-9 

NEMO   ALLEGANS   SUAM   TURPITUDINEM    EST    AUDIENDUS, 

maxim  not  recognised  in  English  Courts  910 

NEMO  TENETUR  PRODEEE  SEIPSUM,  a  maxim  often  carried  too  far    998 

maxim  not  strictly  recognised  in  bankrupt  law  612,  1458 

witness  not  compellable  to  criminate  himself  997-1003 

is  he  bound  to  answer  questions  degrading  him?  1004-5 

must  answer  questions  subjecting  him  to  civil  suit  1006 

NEPHEW,  meaning  of  the  word  in  a  will  774 

NEUTRALITY  of  ships,  presumptions  against  112 

from  carrying  enemy's  despatches  112 

from  spoliation  of  papers  on  capture  112,  119 

breach  of,  when  presumed  282. 

NEW  ASSIGNMENT,  abolished  by  present  rules  of  pleading  226 

amendment   substituted   for   226- 

NEWSPAPER,  advertisements  in,  when  evidence  of  notice  1129  et  seq. 

inference  must  be  raised  aliunde,  that  party  has  read  advertisement 

1129  et  seq. 

how  this  may  be  done  1130 

proprietor  of,  how  far  criminally  responsible  for  acts  of  servant  ...  118,  616 

may  pay  money  into  Court  as  amends  in  libel,  when  563 

must  be  registered   1041 

register  of,  may  be  inspected  1041 

copies  of  entries  in  register,  proof  and  admissibility  of  1093 

paragraphs  in,  cannot  be  primarily  proved  by  parol  309 

distinct  paragraphs   in,  inadmissible  when   506 

libels   in,   discovery   as  to   1000 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881  (see  Table  of 
Statutes,  44  &  45  "Vict.  c.  60). 
costs  of  witness,  may  be  allowed  in  prosecutions  under  864 

NEW  TRIAL,   when  granted  for  improper    admission    or    rejection    of 

evidence      1247-52 

function  of  Court  of  Appeal  on  application  for  1251 

cannot  be  granted  for  ruling  of  judge  respecting  stamps  298 

evidence  admissible  on  former  trial  may  be  used  on,  when  "...     524 

on  ground  of  discovery  of  new  evidence  125L 
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NEW  YOBK  CIVIL  CODE,  presumption  as  to  continuance  of  life 191 

as  to  survivorship  when  parties  die  in  same  calamity  194 

estoppels    abolished    by    94 

as  to  interpretation  of  instrument  partly  written,  partly  printed  773 

as  to  how  far  n,  wife  is  a  competent  witness  for  or  against  husband ...  922 

as  to  refreshing  memory  of  witness  by  writings  960 

as  to  contradicting  and  discrediting  own  witness  977 

as  to  proving  own  witness  has  made  inconsistent  statements  977 

as  to  compelling  witness  to  answer  respecting  his  previous    convic- 
tion       986 

as  to  protecting   witness  from   self -crimination   998 

as  to  comparison  of  handwriting  1242 

NEW  YOKE  CRIMINAL  CODE,  transaction  before  grand    jury,    how 

far  held  secret  by  644 

NEXT  FRIEND   (see  Prochein  Amy). 

NEXT  OF  KIN,  decision  as  to,  in  suit  for  administration,  binding  in  suit 

for  distribution   1141 

NICKNAME,  evidence  of  legatee  being  called  by,  admissible  to  explain 

will     831  et  seq. 

NISI  PRIUS  RECORD,  with  postea  indorsed,  not  evidence  of  judgment  1066 
exceptions  to  the  rule  1068 

NOBLEMAN,  how  to  be  described  in  indictment  222 

NOISOME  BUSINESS,  by-law  regulating,  how  proved  (sub  tit.  "  Public 

Health  ")       1124 

NOLLE    PROSEQUI   makes   co-defendant   in   criminal    trial    competent 

witness,  when     916 

NOMEN  GENERALISSIMUM,  what  is,  in  an  indictment  221 

NOMINAL  DAMAGES,  in  case  of,  rule  as  to  right  to  begin  288 

NOMINAL  PARTIES   (see  Parties)   511-12 

NON-ACCESS,  strict  proof  of,  required  to  rebut  presumption  of  legitimacy     112 
husband  and  wife  incompetent  to  prove  649 

NON-COMPOS   (see  Insanity,  Lunacy,  Lunatic). 

NON-PAROCHIAL  REGISTERS,  not  evidence  1082,  1090 

unless  deposited  with  Registrar-General  1082,  1090 

many,  deposited  in  custody  of  Registrar-General  (sub  tit.  "  Births,  dc. 

Registers  ")       1036-42 

of  what  these  consist     1036-42 

inspection  of  lists  and  registers,  how  obtained  1036-42 

in  civil  cases  proved  by  certified  copies,  under  rules  as  to  notices,  &c. 

(sub  tit.  "  Births,  dc.  Registers  ")  1092 

in  criminal  cases  originals  must  be  produced  1092 

party  must  give  opponent  notice  to  use  certified  copies  of   (sub  tit. 
"  Births,  d-c.  Registers  ") 1091 

NON-PRODUCTION   OF  EVIDENCE,   presumption  from   119 

NON-RESIDENCE,  burthen  of  proof  in  proceedings  against  clergyman 

for     285 

NON-SUIT,  judge  on  opening  speech,  and  without  hearing  evidence,  cannot 

enter   a      1172 

plaintiff  cannot  now  elect  to  be  nonsuited  and  reserve  right  to  bring 
fresh    action       1172 
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NOTAEY,  when  public  seal  of,  judicially  noticed  9 

notarial  instruments,  how  proved   318 

af&davita  sworn  before,  how  proved   15 

NOTE  (see  Bill  of  Exchange). 
Judge's  notes  (see  Judge). 

note  or  memorandum  (see  Memorandum,  Memory,  Statute  of  Frauds). 
bought  and  sold  (see  Bought  and  Sold  Notes). 

NOT  GUILTY  BY  STATUTE   (see  General  Issue)  232-4 

NOTICE  (see  Judicial  Notice)  3-23 

of  dishonour  (see  Bill  of  Exchange). 
to  produce  (see  Notice  to  Produce). 

of  action,  to  parties  acting  in  pursuance  of  Statute  232 

necessity  for,  question  for  judge  43 

to  produce  notice  of  action,  unnecessary  336 

to  admit  (see  Notice  to  Adm,it)  497-602 

of  bankruptcy  in  the  Gazette,  admissibility  and  effect  of  1057,  1128 

party  intending  to  use  certified  extract  of  non-parochial  register  must 

give  opponent   (sub  tit.   "  Births,  rfc.  Registers  ")   1091 

of  intention  to  prove  devise  by  probate  1195 

form  and  effect  of  such  notice,  and  on  whom  served  1195 

to  quit  domestic  service,  is  a  month's  warning  39,  171 

to  quit  a  yearly  tenancy  is  a  year,  except  where  arrangement  made  ...      38 

legal   effect   of   547 

what  amounts  to  waiver  of,  by  landlord  547 

to  waiver  of  objection  to,  by  tenant  648 

legal  effect  of  waiver  of    547 

to  produce  notice  to  quit,  unnecessary  336 

service  of,  on  tenant's  servant,  sufficient  176 

service  of,  proved  by  indorsement  on  copy  in  writing  of    deceased 

solicitor      478 

receiving  without  objection,  how  far  an  admission  -648 

advertisements  in  Gazette  and  newspapers,  when  evidence  of  1129-30 

may  be  sent  by  post,  when  173 

under  s.  267  of  Public  Health  Act  must  be  prepaid  174 

of  chargeability  under  Poor  Law  Acts,  how  signed  and  served  760-1 

of  appeal,  under  Poor  Law  Acts,  how  signed  and  served,  and  con- 
tents of     760-1 

given  by  London  County  Council,  how  authenticated  761 

how  served     173 

verbal,  may  be  proved,  though  also  written,  unless  writing  necessary  ...     312 
of  proceedings,  how  far  necessary  to  validity  of  foreign  judgment  1180 

NOTICE  TO  ADMIT,  rules  of  Court  as  to 497 

either   party   may   give   notice   of   intention   to   give   in    evidence   any 

document      497,  500 

form   of  notice   to   admit   documents    497 

either  party  may  give  notice  to  admit  facts  nine  days  before  trial  501 

such  admission  only  available  on  the  particular  trial  498 

form  of  such  notice  498 

form  of  admission  of  facts  under  notice  498 

admission  of  documents  or  facts,  how  proved   498 

party  refusing  to  admit  after  such  notice  to  pay  costs  of  proof  497,  501 

unless  judge  certifies  that  refusal  was  reasonable  497,  501 

party  giving  unnecessary  notice  to  admit  documents,  to  pay  costs  501 

no  costs  allowed  for  proving  documents  unless  notice  given  497 

except  when  omission  saves  expenses  •••  497 

notice  to  admit  documents  must  be  given  a  reasonable  time  before  trial  498 

effect  of  refusal,  without  objecting  to  sufficiency  of . .^ 498 

effect  of  admission  under,   "saving  just  exceptions"   498 

admission  of  document  under,  waives  objection  to  document  on  ground 

of  interlineation     • 498,  1214 

dispenses  with  attendance  of  attesting  witness  498,  1232 

effect  of  variance  in  description  of  document  499 

costs  of  proof  not  allowed  if  witness  examined  to  other  facts  499 
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does  not  admit  authority  by  which  document  had  been  written  499 

proof  of  inspection  unnecessary,  opportunity  of  inspecting  sufficient  ...  499" 

how  far  necessary  to  identify  document  499' 

party   admitting   may   rely  on   valid  objection   to   admission   of   docu- 
ment        499 

e.g.  that  it  is  merely  secondary  evidence  499' 

party  may  be  required  to  admit  foreign  document  50O 

ancient  public  documents  to  be  proved  by  experts,  not  within  rules...  500 

affidavits  not  within   rules   500" 

costs  of  explaining  and  producing  such  documents  allowed  though  no 

notice  to  admit      500- 

caution  required  in  admitting  under  notice  500' 

otherwise,  party  may  be  entrapped  into  making  too  large  an  admis- 
sion        SOO" 

rules  as  to,  in  Probate  Division  497 

in  Divorce  Court  497 

on  Eevenue  side  of  King's  Bench  Division  497 

in  County  Courts  501 

under  Public  Worship  Eegulation  Act,  1874  497' 

NOTICE  TO  PEODUCE,  when  necessary,  to  let  in  secondary  evidence 

329-32,  1213- 

if  document  be  in  possession  of  adversary  329 

evidence  of  this,  what  sufficient  32ff 

instrument  in  hands  of  privy  of  adversary  330 

notice   must   be   in  writing    331 

and  BO  far  as  civil  proceedings  are  concerned,  in  a  special  form  331 

on  whom  it  may  be  served  331 

what  it  should  contain  332-S 

time  and  place  of  service  333-5 

proof   of   service   335 

applies  to  new  trials   , 335 

waives  objection   if,    on    production    of    instrument,    interlineations 

appear  in  it     1214 

when  not  necessary  : — 

1.  in  case  of  duplicate  originals  or  counterparts  335- 

2.  in  ease  of  a  notice  , 335,  33ff 

3.  where  defendant  must  know  he  will  be  charged  with  possession 

and  called  upon  to  produce  instrument  335,  337 

e.g.  in  trover  for  written  documents  308,  337 

or  indictment  for  stealing  documents  308,  3.37 

4.  where  adversary  has  got  possession  by  force  or  fraud  335,  338 

5.  in  favour  of  merchant-seamen  335,  338 

6.  where   adversary  or  his   solicitor  has   admitted  loss  of   instru- 

ment         335,   339 

7.  where  adversary  or  his  solicitor  has  instrument  in  court  ...  335,  339 

costs  of,  where  it  comprises  unnecessary  documents  335 

can  solicitor  be  ordered  to  search  papers  in  court?  339 

party  served  with,  not  bound  to  produce  document  required  1213 

what  is  the  proper  time  for  calling  for  production  of  documents 

under       121l> 

production  of  papers  under,  does  not  make  them  evidence  1;213' 

unless  party  calling  for  them  inspects  them  1215 

party  refusing  to  produce  document  under,  cannot  put  it  in  as  his 

evidence      1214 

refusal  to  produce  after,  raises  presumption  that  document  was 

stamped       121 

raises  no  other  legal  presumption  against  party  121 

but  may  prejudice  jury  against  him   121 

renders  it  unnecessary  to  call  attesting  witness  1232 


NOTORIETY  (see  Hearsay,  Reputation),  evidence  of,  when  admissible  ...     398 

NOVELTY  of  a  design  for  a  manufacture,  question  for  jury  50 
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NUISANCE,  existence  of,  question  for  jury  50 

committed  by  servant,  when  master  criminally  answerable  for  118 

NULLITY  OF  MAEEIAGB,  admission  by  wife  of  former  marriage  will 

not  suffice     83  et  seq. 

when  presumption  of  impotence  arises  186 

sentence  of,  will  bastardize  child  en  ventre  sa  mire  1140 

NULLUM   TBMPUS   OCCUEEIT   EEGI,    when    maxim    defeated    by 

presumption      136-9 

NUL  TIEL  EECOED,  on  plea  of,  how  record  of  same  court  proved  1050 

of  different  court  proved...  1061 

NUMBBE,  allegation  of,  need  not  be  proved  (see  Variance)  219 

of  legatees,  effect  of  mistake  in  841 

NUMBEE  OF  WITNESSES,  when  more  than  one  necessary  652-65 

to  establish  treason  (see  Treason)  652-5 

when  treason  consists  of  personal  injury  to  Sovereign  665 

in  treason,  two  must  see  copy  of  indictment,  &c.,  delivered  934 

time  for  objecting  to  non-compliance  with  this  regulation  934 

to  prove  perjury   (see  Perjury)   655-9 

in  case  of  breach  of  promise  of  marriage  660,  914 

in   cases  of   bastardy    659 

general  rule  of  law  660 

to  establish  a  claim  against  a  dead  man's  estate  660 

in  Ecclesiastical  Courts   661 

corroboration   of   accomplices 661-5 

of  informers      664 

of  attesting  witnesses  required  to  verify  particular    documents    (see 
Attesting    Witnesses). 

NUNCUPATIVE  WILLS,  excluded  from  Wills  Act  723,  733 


OATH,  must  be  administered  in  form  binding  witness's  conscience  942 

form  of,  in  different  religions  942 

witness,  on  so  desiring,  entitled  to  have  administered,  Scotch  form  of  942 

testimony  must  in  general  be  given  upon  affirmation  or  937 

exceptions  : — 

(1)  in  cases  under  the  Criminal  Law  Amendment  Act,  1886  944 

(2)  in  cases  under  Prevention  of  Cruelty  to  Children  Act,  1904  ...  944 

(3)  certain  aborigines  in  the  British  colonies  937 

when  affirmation  or  declaration  substituted  for  940-4 

person   having   no   religious    belief,     may    make    solemn    affirmation 

instead  of     940 

rule  requiring,  extends  to  jurors,  judges,  peers,  and  sovereign  937-9 

exception  in  case  of  counsel  giving  explanation  of  what  has  occurred 

during  conduct  of  a  case  937 

what  courts  and  persons  competent  to  administer  941 

forms   of   administering    942 

depositions,  to  be  admissible,  must  have  been  taken  upon  344 

except  under  the  Children  Act,  1908  ■ 359 

examination  of  prisoners,  purporting  to  have  been  taken  upon,  inad- 
missible  at   common   law    611 

this  rule  of  questionable  policy   611 

confessions  made  on,  when  admissible  at  common  law  612-14 

prisoners  may  now  give  evidence  on  • 606,  611 

evidence  so  given  before  magistrates  may  be  proved  at  trial  611 

House  of  Commons  and  its  Committees  can  administer  877 

answer  by  peer  to  bill  in  Equity,  need  not  have  been  put  in  upon 938 

admissions  on,  not  conclusive  578 

but    nearly   so    578 

T.L.E.  1387  88 
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OATHS  ACT,  1888  (see  Table  of  Statutes,  51  &  52  Vict.  c.  46). 

provisions   of   the    940. 

enables  persons  objecting  to  be  sworn  to  affirm  940 

form  of  affirmation  under  940 

affirmation  in  Scotch  form  may  be  taken  under,  if  so  claimed  by  witness  942 

form  of  a  Scotch  oath  under  942 

OBJECTION  to  evidence,  when  and  how  taken  1247 

to  competency  of  witness,  time  and  mode  of  taking  946-7 

to  any  matter  how  far  waived  by  acquiescence  548-54 

OBLIGEE  (see  Bond). 

OBLIGOE  (see  Bond). 

OBLITEEATION  OP  WILL,  effect  of,  under  Wills  Act  160-1 

OBSTEUCTIONS,  on  a  view  by  jury,  may  be  ordered  to  be  removed  390 

OCCUPATION  (see  Occupier,  Use  and  Occupation). 

OCCUPIEE,  declaration  by,  against  proprietary  interest  (see  Interest)  468-70 
of  premises,  prima  facie  owner  130,  469 

OCULAE  INSPECTION  (see  Inspection  by  Jury)  386  et  seq. 

OFFENCES  (see  Crimes,  Felony,  Misdemeanour),  punishment  for,  when 

barred  by  Statute  of  Limitations   88 

OFFENSIVE  TEADES,  proof  of  by-laws  as  to  (sub  tit.  "  Public  Health  ") 

1124 

OFFICE,  acting  in,  when  admission  of  appointment  542-4 

appointment  to,  when  presumed  from  acting  165 

presumption  arising  from  course  of  business  in  169 

entries  and  declarations  in  course  of,  when  evidence  (see  Course  of 

Office  or  Business)   477-87 

actions  to  perpetuate  testimony  respecting  claims  to  ; 379 

effect  of  recognition  of  official  character  of  others  542-4 

OFFICE  BOOKS  (see  Public  Records  and  Documents). 

OFFICE  COPY  (see  Copy). 

OFFICEE,  when  instrument  of  appointment  of,',  need  not  be  produced  165,  343 

signature  of,  need  not  be  proved,  when  11 

committing  offence  abroad,  how  examination  of  witnesses  taken  364 

OFFICIAL  ACTS,  when  privileged  (see  Privileged  Communications)  ...  641-8 
presumption  of  due  execution  of   145-9 

OFFICIAL  CHAEACTEE  of  persons  signing  documents    need    not    be 

proved,   when      11 

must  be  proved,  when  481 

OFFICIAL  DOCUMENTS   (see  Public  Records   and  Documents). 

OFFICIAL  EECEIVEE  IN  BANKEUPTCY,  appointment  of,  must  be 

judicially  noticed   1057 

certificate  of,  as  to  acceptance  of  composition  by  creditor,  conclusive 

evidence      1057 

appointment  of  assistant,  must  be  judicially  noticed  1057 

devolution  of  estate  vested  in,  on  death,  resignation,  &c.,  of  693 

may  administer  oaths  for  certain  purposes  941 
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OFFICIAL  KE&ISTBRS  (see  Public  Documents). 

documents  which  are  1087-90 

documents  which  are  not  1090  et  seq. 

OLD   STYLE,  evidence  of  custom  inadmissible  to  show  feasts  in  lease 

refer   to       799 

OLD  WEITINGS   (see  Ancient   Writings). 

OLBEON,  laws  of,  as  to  dereliction  196 

OMISSION  in  record,  how  far  amendable  (see  Amendment). 

to  plead  or  traverse,  when  conclusive  as  an  admission  (see  Admissions) 

559-60 
in  will,  cannot  be  supplied  by  parol  evidence  794 

OMNIA  EITB  ESSE  ACTA,  presumption  as  to,  in  case  of  awards  by 

public  officer  (see  Presumptions)  145-52,  1074 

ONUS  PEOBANDI,  devolves  on  the  affirmant  203,  373 

reasons  for,  and  tests  of  rule  273 

substance  and  not  form  of  issue  looked  at  273 

examples  of  rule   278 

1st  exception — when  disputable  presumption  in  favour  of  affirmative  277-81 
when  presumption  of  innocence  throws  on  prosecutor 

or  plaintiff  proof  of  negative  matter  116,  281 

unless  burthen  of  proof  shifted  by  statute  281 

instances  of  statutable  shifting  of  proof  282 

2nd  exception — when  facts  peculiarly  within  knowledge  of  party  284 

right  to  begin,  importance  of  rules  respecting  286 

1st  rule — party  on  whom  onus  probandi  lies  must  begin  286 

1st  exception — when  defendant  admits  whole  prima  facie  case  of 

plaintiff      286 

2nd  exception — plaintiff  seeking  substantial  unliquidated  damages 

must  begin      288 

to  what  cases  this  exception  does  not  apply  288 

2nd  rule — when  any  one  of  several  issues  lies  on  plaintiff,  he  must 

begin,  if  he  will  undertake  to  give  evidence  upon  it  ...  288 

practice  as  to  calling  evidence  in  reply  290 

when  court  will  review  decision  of  judge  respecting  right  to  begin  ...  290 

when  plaintiff  or  prosecutor  entitled  to  reply  290 

when  Attorney-General  entitled  to  reply  293 

OPEEA,  primary  proof  of  publication  of,  is  production  of  printed  music    309 

OPEEATION  OF   LAW,   surrender  of  lease  by,   what   (see   Statute   of 

Frauds)  687-92 

when   presumed    142 

assignment  by,  in  case  of  heir  at  law,  administrator,  executor  de  son 

tort,   and   married   woman   698 

in  cases  of  bankrupts,  debtors,  and  convicts 693 

merger  by,  when  not  allowable  693 

OPINION,  once  entertained,  presumed  to  continue  189 

witness  cannot,  in  general,  speak  to  966,  1009 

when  witness  may  testify  as  to  his  966-8,  1241 

when  experts  may  testify  as  to  their  (see  Experts)  968-77,  1009 

witness  testifying  as  to  his,  may  be  guilty  of  perjury  657,  967 

of  counsel,  privileged  from  disclosure  618 

of  foreign  counsel,  also  privileged   627 

OPTIMUS  INTEEPEES  EERUM  USUS,  application  of  maxim  827 
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OEAIj  admissions,  to  be  received  with  great  caution  200,  681 

confessions   to  be   similarly   received   ■■■ 582 

statements  of  deceased  relatives  admissible  m  matters  of  pedigree  ...     445 

against   pecuniary   interest,    whether    admissible    460 

in  course  of  office  or  business,  whether  admissible  483 

contract,  cannot  waive  in  part  or  vary  statutory  written  contract  784 

may  perhaps  wholly  waive  such  contract  before  breach  784 

testimony  (see  Parol  Evidence,  and  Vivd  Voce). 

of  witness  on  former  trial,  how  provable  380 

OEDEE  OP  PEOOF  (see  Onus  Probandi). 

OEDEE,  what,  may  be  made  on  an  admission  in  pleadings  561 

OEDEES  (see  Rules,  Standing  Orders)  issued  by  Crown,  Privy  Council,  or 

any  principal  department  of  government,  how  proved  1044 

jurisdiction  must  appear  on  face  of  148 

of  removal  (see  Removal). 

of  discharge  of  bankrupt,  how  proved,  and  effect  of  1057,  1191 

respecting  other  matters  in  bankruptcy  ,.  1066,  1190 

of  all  competent  tribunals,  evidence  in  nature  of  reputation  429-32 

e.g.  of  Commissioners  of  Sewers  as  to  repair  of  sea-walls  431 

interlocutory,  inadmissible  431 

in  Council,  when  private,  not  judicially  noticed  20 

how  proved  1044,  1128 

when  conclusive  evidence  1129,  1202 

of  judges  (see  Judge). 

of  justices  (see  Justices). 

of  old  Court  of  Chancery,  how  proved  1049,  1052 

of  inferior  courts  (see  Inferior  Courts). 

under  Diseases  of  Animals  Act,  1894,  effect  of  1207 

OEDEEING  WITNESSES  OUT  OE  COUET   (see  Witnesses),  practice 

as   to   955-6 

Scotch  practice  as  to  separating  witnesses  after  956 

OEDNANCE  STOEES,  party  charged  with  possession  of,  must  prove  his 

authority      282 

OEDNANCE   SUEVEY,  English,  inadmissible  to  prove  title  1201 

Irish,  also  inadmissible  for  this  purpose 1201 

sometimes  admissible  on  questions  other  than  title   1201 

OEIGINAL   DOCUMENTS,   list   of   admissible   in    evidence,    on    mere 

production     1085  . 

OEIGINALS  (see  Counterpart,  Duplicate  Originals). 

OETHOGEAPHY,  of  two  writings  may  be  compared  1243 

0U8TEE,  judgment  of,  in  quo  warranto,  againsi  incumbent,  conclusive 

upon  those  claiming  title  of  office  under  him  1148 

OUTGOING  TENANT  (see  Tenant). 

OUTLAWEY,  judgments  of,  are  judgments  in  rem  1187-9 

in  civil  proceedings,   now   abolished   113" 

OUTSTANDING  SATISFIED  TEEMS,  when  presumed  to  be  surrender  141-2 
determination  of,  by  8  &  9  Vict.  c.  112  141 

OVEESEEE,   appointment  of,  presumed  from  acting  165 

notices   by,  of  chargeability   and   appeal  under  poor-law,  how  signed 

and  served  760-1 

relief  given  by,  how  far  evidence  of  settlement  545 

OVERT  ACT  (see  Treason). 
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OVEETUEBS  OF  PACIFICATION  (see  Compromise). 

OWNEE   of   land,    declaration    of,    against   proprietary    interests,    when 

admissible  against  privies  468-70 

conveyance  of  legal  estates  to,  when  presumed  139-41 

not  interfering,  while  stranger  sells  property,  bound  by  sale  569 

of  ship  (see  Ship). 

OWNEESHIP,  presumptions  aa  to  (see  Presumptions,  Boundaries)  123-41 

acts  of,  in  one  part  of  waste,   mine,  or  river,  evidence  of  title  to 

another   239-42 

hearsay  evidence  of  reputed,  admissible , 398 

OXFOED  UNIVEESITY,  court  of,  governed  by  statute  law  22 

OYSTEES,  London  customs  respecting,  provable  by  hearsay  421 

oyster  beds  in  Ireland,  licences,  how  proved  (sub  tit.  "  Fisheries,  Ire- 
land")         1098 

admission  and  effect  of  (sub  tit.  "  Oyster 
Fishery   (Ireland)  Act"  1208 


PALACES,  privileges  of  Eoyal,  judicially  noticed   4 

PALACE  COUET,  records  of,  where  deposited  1017 

PALATINE  COUETS,  how  attendance  of  witnesses  compelled  before  ...  886-9 

PAPEES  (see  Private  Writings,  Public  Records  and  Documents ,  Writings, 
Ancient  Writings,  Spoliation). 

PAEAGrEAPHS,  reading  of  some,  does  not  let  in  others  in  same  news- 
papers           506 

PAEAMOUNT  (see  Title). 

PAEAMOUE,  admissibility  of  letters  to,  in  suits  for  divorce  526 

competent  witness  in  Divorce  Division  914 

not  bound  to  answer  questions  respecting  adultery  914 

wife  of  supposed,  competent  witness  on  like  terms  914 

PAEDON,  how  proved   1043 

renders  it  compulsory  on  witness  to  answer  criminating  questions  ...  1002 
promise  of,  when  it  excludes  confession  603-5 

PAEENTS  may  give  evidence,  how  far,  to  bastardise  their  issue  649 

presumption  respecting  parent  and  child,  when  name  the  same  187 

against  deed  of  gift  from  child  to  152 

not  bound  to  pay  debts  of  child,  even  for  necessaries  187 

attestation  required  to  deed  appointing  guardian  of  children,  by  764,  1228-30 

PAEIS,  marriage  registers  kept  by  British  Ambassador  at,  inadmissible 

(sub  tit.   "  Marriage  Registers,   dc")   1083 

PAEISH,  inspection  of  books  of,  by  parishioners  or  strangers  1030 

of  registers  of  (sub  tit.  "  Births,  dc.  Registers  ")  ...  1034-5 
registers  are  of&cial  documents  (sub  tit.  "  Births,  &c.  Registers  ")  ...  1084 
provable  by  examined  or  certified  copies  under  seal  of 

Eegister  of&ce  (sub  tit.  "Births,  dc.  Registers")  1090 

admissibility  of  extracts  from  local  registers  certified  by 

clergymen,   superintendent   registrars,    &c 1090 

what  is  the  proper  place  of  custody  of  453 

boundaries    of,    not    judicially    noticed    19 

provable   by    reputation    420 

by  verdicts   and  judgments  inter  alios   1144 

modus  provable  by  reputation  420 

inhabitants  of  (see  Inhabitants). 

of&cers,  appointment  of,  presumed  from  acting  165 
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PAEK,  stealing  or  destroying  trees  in,  to  value  of  £1  219 

PARLIAMENT,  (see  House  of  Lords,  House  of  Commons). 

privileges   of,   judicially   noticed    i 

presumption  in  favour  of  proceedings  of  90 

members  of,  not  liable  to  arrest,  when   39 

either  House  of,  presumed  to  act  within  its  jurisdiction  90 

rolls  of,  in  custody  of  Master  of  Rolls  1017 

journals  of,  may  now  be  proved,  and  how  11,  20,  1048 

admissibility  and  effect  of  1127 

statements  made  in,  not  to  be  disclosed   645 

admissibility  and  effect  of  Sovereign's  speech  in  opening  1127 

of  addresses  of  either  House  of  1127 

proof  and  effect  of  certificates  of  papers  being  published  by  order  of 

(sub   tit.   "  Parliamentary   Papers  ")    1103 

of  certificates  of  costs  of  private  bills   (sub  tit.   "  Par- 
liamentary   Costs  ")    1103 

time  and  place  of  sitting  of,  judicially  noticed  20 

PARLIAMENTARY  ELECTIONS  ACT,   1868   (see   Table   of  Statutes, 
31  &  32  Vict.  i;.  125). 

PARLIAMENTARY  AND  MUNICIPAL  REGISTRATION  ACT,  1878 
(see  Table  of  Statutes,  41  &  42  Vict.  c.  26). 

PARLIAMENTARY   WITNESSES   OATHS  ACT,   1871    (see   Table   of 

Statutes,  34  &  35  Vict.  o.  83)  877 

PAROL  EVIDENCE,  no't  primary  evidence  to  prove  contents  of  docu- 
ments  (see  Best  Evidence)  297-305 

practice  as  to  taking  objection  to  such  evidence  306 

when  admissible  though  written  evidence  on   same  point   (see  Best 

Evidence)     306-14 

inadmissible  to  vary  writings: —  775-94 

especially   where   by    statute   transactions    must    be    evidenced    by 

writing      701-66 

rule  extends  to  records,  deeds,  wills  and  instruments  required  by 
statute  or  common  law  to  be  in  writing,  as  evidence  of  con- 
tracts          776 

does  not  apply  to  receipts  or  loose  memoranda  777 

forgery,  fraud,  illegality  or  want  of  execution,  provable  by  parol     779 

so  duress,  or  want  or  failure  of  consideration  780 

evidence  of  oral  agreement,  constituting  a  condition  upon  which 

the  performance  of  written  agreement  depends,  may  be  given  ...  778 
admitted  to  prove  that  will  was  not  executed  the  day  it  bore  date  789 
admitted  to   show   amount   of   seaworthiness   implied   in   marine 

insurance      803-5 

on  equitable  grounds  to  reform  or  rescind  writings  781 

to  show  written  agreement  waived  or  discharged,  when  783-4 

if  agreement  be  by  deed,  inadmissible  783 

in  case  of  statutory  written  agreement,  how  far  ." 784 

of  written  agreements  at  common  law  783 

of  wills   786 

distinction  between  revocation  of  will  by,  and  ademption  of 

legacy  by   786 

proof  of  collateral  parol  agreement  admissible  787 

contemporaneous  writings,  admissible,  when  788 

strangers  may  disprove  written  statements  by  parol  788 

when  admissible  to  contradict  recitals  of  former  matter  in  deeds  ...     789 

to  contradict  recited  date  of  instruments  789 

illustrations  of  rule  rejecting,  to  vary  writings  790-5 

cannot  contradict  or  vary  examinations  of  prisoners  610 

how  far  admissible  to  add  to  examination  of  prisoners  610 
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admissible  to  explain  writings:   , 795 

let.  where  writing  unintelligible  or  susceptible  of  two  meanings  ...     795 

foreign  language,  shorthand,  cypher,  illegible  writing  795 

provincial,  local,  technical,  or  obsolete  language   795 

evidence  of  usage,  when  admissible  to  explain  language  in 

writing     796-9 

not  admissible  to  contradict  or  vary  what  is 

plain     799-801 

admissible  to  annex  incidents  801 

e.g.  days  of  grace  allowed  on  bills  801 

holidays,    incident    to    contracts    for 

hiring    and   service    801 

title  to  heriot,  though  not  expressed  in 

lease      801 

title  of  lessee  to  an  away-going  crop    801 
rule    annexing    incident    applies   to   all   contracts   respecting 

transactions  where  known  usages  prevail  803 

examples  (see  Annexing  Incidents)  803-16 

the  usage  must  not  be  repugnant  to  contract  816 

doctrine  of  expreesum  facit  cessare  taciturn  546,  816 

the  usage  need  not  be  immemorial  or  uniform  817 

meaning  of  ' '  custom  of  the  country  ' '  with  reference  to  hus- 
bandry           817 

where  trade  established  for  a  year  or  two 817 

party  against  whom  usage  adduced  may  prove  : — 

1.  its  non-existence  818 

2.  its  illegality  or  unreasonableness   818 

3.  that  it  formed  no  part  of  agreement  818 

evidence  on  these  points  may  be  given  by  way  of  anticipa- 
tion           818 

explaining  documents  by  usage,  dangerous  818 

whether  conversations  admissible  to  explain  ambiguous  con- 
tract        818 

2nd.  where  necessary  to  identify  persons  or  things  mentioned  in 

writings       819 

circumstances  surrounding  author  of  instrument  admissible  ...     819 

illustrations     820-4 

grounds  for  quashing  order  of  removal  824 

intention    must    ultimately    be    determined    by    language    of 

instrument      824 

question  not  what  party  intended,  but  what  his  words  express    824 

declarations  of  intention,  generally  inadmissible  825 

except  1.  when  description  alike  applicable  to  two  subjects 

825,  829  et  seg. 

2.  to  rebut  or  fortify  an  equity  (see  Rebutting  an  Equity)  843-7 

3.  where   document   impeached   on   ground   of   fraud   or 

forgery      778 

when    declaration    of    intention    receivable,     it   matters 

not  when  or  how  made  831 

ancient  documents  explained  by  acts  of  author  826 

collateral  statement  made  by  author  sometimes  admissible  ...  831 

e.g.,  writer's  habit  of  misnaming  persons   831 

distinction  between  latent  and  patent  ambiguities   833 

declarations  of  intention  cannot  explain  patent  ambiguities  ...  833 
not    always    admissible    to    explain   latent    am- 
biguities      833 

1.  where,  from  extrinsic  evidence,  it  appears  that  persons 

or  things  are  not  described  with  legal  certainty  834 

2.  where  part  of  description  suits  one  claimant  and  part 
another    835-7. 

3.  where  one  person  or  thing  not  accurately  specified  837 

doctrine  of  falsa  demonstratio  non  nocet  837-9 

description  by  way  of  exception  or  limitation,  material  841 

summary  of  rules  as  to  parol  evidence  to  explain  writings  ...     842 
when  admissible  to  rebut  an  equity  (see  Rebutting  an  Equity) 

843-6 

1393 


INDEX. 

PAGE 

PAESON,  communications  to,  not  privileged  594,  622,  623 

contessions  induced  by  spiritual  exhortation  of,   admissible  594- 

attendance  of  witness  on  inquiry  under  Clergy  Discipline  Act  against    880 

liability  on  such  inquiries  to  cross-examination  of   917 

presumption  against  deed  of  gift  to  152 

entries  in  books  of  deceased,  when  admissible  for  successor  470 

admissions  by,  when  receivable  against  successor  534 

admission  of  being,  from  acting  as  such  542 

presumption  of  being,  from  acting  as  such  168 

returns  made  by,  to  governors  o£  Queen  Anne's  Bounty,  admissible  ...  1202 

suits  against,  when  and  how  affected  by  Statute  of  Limitations  83 

burthen  of  proof  in  suits  against  for  non-residence  285 

deed  of  relinquishment  by,  must  be  enrolled  767 

mode  of   enrolling    1119 

how   proved    1119 

PAET-ACCEPTANCE  takes  case  out  of  Sale  of  Goods  Act,  1898  697 

meaning  of  (see  Statute  of  Frauds)  719-23 

PAET-OWNEE,  admission  by,  effect  of  616 

PAET-PAYMENT  takes  debt  out  of  Statute  of  Limitations,  when  (see 

Limitations,  Lord  Tenterden's  Act)  741,  747-50 

by  one  co-contractor  does  not  bar  Statute  of  Limitations  as  to 
others     613-15 

by  one  partner  in  ordinary  course  of  business  binds  firm  412 

payment  of  dividend  under  Bankruptcy  does  not  bar  Statute  of  Limi- 
tations            747 

what  is  sufficient  to  take  contract  out  of  sect.  4  of  Sale  of  Goods 
Act,   1893    718 

PAET-PEEFOEMANCE  takes  case  out  of  sect.  4  of  Statute  of  Frauds, 

when     697-719 

marriage  does  not,  under  sect.  4  of  Statute  of  Frauds,  amount  to  709 

PAETICULAEITY,  effect  of  averment  stated  with  needless   213 

PAETICULAES  of  complaint  made  in  case  of  outrage,  admissible  only 

when   consent    material    400 

of  facts  cannot  be  proved  by  hearsay  in  matters  of  public  interest  ...     424 

PAETIES  to  record  may  testify  (see  Competency)  912 

though  they  have  addressed  the  jury  as  advocates  945 

on    whose    behalf    action    brought    or    defended,    may    testify     (see 

Competency)       912 

husbands  or  wives  of,  may  testify   (see  Competency)   913 

may  be  examined  by  opponents  prior  to  trial  (see  Interrogatories)  ...     378 
provisions  on  this  subject  under  Eules  of  Supreme  Court,  1883  ...     378 

how  far  allowed  to  defeat  judgments,  by  proving  fraud  1167 

may  they  be  ordered  out  of  Court?  if  witnesses  955 

if  called  by  opponent,  not  necessarily  liable  to  cross-examination  by 

him       968 

effect  of  persons  being  made,  without  their  knowledge  or  consent  1146 

identity  of,  how  established  1237-8 

character  of  person  suing  or  sued  as  executor  or  trustee,  administrator, 

unless   specifically  denied   230 

judgments  inter  partes,  conclusive  for  or  against,  when  1145-50 

estoppels  by,  binding  on  privies  95 

admissions  by,  when  conclusive  (see  Admissions). 

evidence  against  privies  (see  Privies)  633-7 

admissions  by  nominal,  effect  of,  as  against  real  parties  511 

-how  to  deal  with  defence  setting  up  release  by  nominal  plaintiff  511 

when  privileged  from  arrest  (see  Arrest)  899-907 

cannot  attack  character  of  own  witnesses  977 

may  contradict  them,  when  (see   Witnesses)   977 

may  prove  that  they  have  made  inconsistent  statements,  when  977 
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PAETITIONS,  under  8  &  9  Vict.  c.  106,  must  be  by  deed  ^679 

PAETNEES,^  presumption  of  continuance  of  partnership  188 

presumption  where  partnership  continued  after  expiration  of  term  ...  188 

fact  of  partnership  provable  by  acts  of,  without  producing  deed  306 

sharing  in  the  profits  of  a  business  does  not  per  se  constitute  a  part- 
nership        177 

but  is  strong  evidence  of  it  177 

dissolution  of,  how  far  provable  by  notice  in  Gazette  or  newspaper  ...  1130 

inference  must  be  raised  aliunde  that  party  had  read  the  notice  1130 

how  this  may  be  done   1130 

presumed  to  be  interested  in  equal  proportions   177 

presumed  authority  of,  to  accept  bills,  &c 178 

to  pledge  each  other's  credit   178 

how  far  they  can  bind  each  other  by  guarantees  178 

or  by  submission  to  arbitration   179 

books  kept  by,  when  evidence  for  party  who  wrote  them  552 

admissions  by  one,  when  binding  on  firm  512-19 

not  admissible  to  prove  partnership  itself   518 

acts  and  declarations  of  one,  when  admissible  against  others  411 

how  far  admissible  after  dissolution  ...  411 
part-payment  Ijy  one  partner  to  take  debt  out  of  Statute  of  Limita- 
tions as  to  others  412,  513-5 

written  acknowledgment  by  one  to  take  debt  out  of  the  Statute  of 

Limitations      412,  513 

how  judgment  entered  and  costs  given  in  these  cases  513 

what  remedy  against  admission  by  one  in  fraud  of  others  516 

how  far  party   estopped   from   denying   partnership,   by   allowing   his 

name  to  be  used  by  firm  567 

how  described  in  indictment  222 

meaning  of  "  cost-book  "  among,  not  judicially  noticed  4 

PAETNBEBHIP  (see  Partners). 

PAETY  (see  Parties). 

PAETY-WALL,  presumption  as  to  property  in   126 

PASS-BOOK,  entries  in,  not  conclusive  against  bankers  579 

PASSENG-BES'  ACT,  1856  (see  Table  of  Statutes,  18  &  19  Vict.  c.  119),  in 

proceedings  under,  ship  presumed  within  statute   282 

PATENT  AMBIGUITIES,  what  are   833 

declarations  of  intention,  inadmissible  to  explain  .►. 833 

PATENTS,  how  proved  (see  Letters  Patent)  1038,  1093 

judge  to  interpret  specification  of  53 

infringement  of,  question  for  jury,  when  50 

rule  regulating  evidence  on  action  for  infringement  of  235 

proof  and  efEect  of  judge's  certificate  that  validity  of,  came  in  question  1104 
petition  to  revoke,  how  far  parties  bound  by  prior  judgment  inter 

partes       1146 

inutility  of,  presumed  from  non-user  142-5 

licensee  cannot  dispute  validity  of  572 

in  contract  for  sale  of,  what  warranties  not  implied  813 

PATENTS,  DESIGNS,  AND  TEADE   MAEKS  ACT,  1883   (see   Table 
of  Statutes,  46  &  47  Vict.  c.  57), 

seal  of  patent  office,  judicially  noticed  9 

patents  for  inventions,  how  proved  1038,  1093 

specifications,  disclaimers,  &c.,  how  proved  1093 

copies  of  patents,   &c.,   sent  to  Scotland  and  Ireland   1093 

certified  copies  of  those  copies   admissible   1093 

registers  of  patent  office,  contents  of  1205 

may  be  inspected  and  copies  furnished  1038 

how  proved   1038-1093 

admissibility   and   effect   of   1205 

include  registers  kept  under  repealed  Acts  1205 
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PATE]SrTS,  DESIGNS,  AND  TEADE  MAEKS  ACT,  188a— continued.       page 

certificate  of  judge,  admissibility  and  effect  of  •■•■..  1104 

of  comptroller,  admissibility  and  effect  of  1104 

of  registration  of  designs  to  be  granted  by  comptroller  ...  1104 

in  action  for  infringing  patent,  inspection,  when  granted  390 

particulars    of    infringement    and    objection    to    validity     must    be 

delivered       235 

evidence  confined   to  such  particulars    235 

costs  in  these  cases  235 

notices  under  Act,  how  served  174 

PATEENITY,  where  disputed,  evidencei  of  resemblance  between  child  and 

alleged    father    admitted,    when    245 

PADPEE  (see  Removal,  Settlement  of  Paupers), 

notice  of  chargeability  of,  how  signed  and  served  760-1 

proof    and    admissibility    of   certificate    of   chargeability    of    (sub    tit. 

"Poor   Law")    1104 

deposition  of,   as   to   settlement  inadmissible   393 

relief  given  to,  when  evidence  of  settlement  545 

examination  by  justices  as  to  settlement  of,  need  not  have  separate 

caption    to   each    609 

no  order  for  removal  of,  can  be  made  on  uncorroborated  evidence  of  ...     660 
though  party  sue  in  forma  pauperis,  his  witness  rot  bound  to  obey 

subpoena   unless   expenses   tendered    854 

PAWNBEOKEES  ACT,  1872  (see  Table  of  Statutes,  35  &  36  Vict.  c.  93), 

presumption  of  ownership  arises  from  possession  of  pawn  tickets  13(^ 

when  persons  charged  under,  must  prove  lawful  excuse  for  their  con- 
dition          282-4 

how  special  contracts  may  be  made  under  759' 

pawnbroker,   when   criminally   responsible    for     act     or    omission    of 
servant      1118 

PAWNEE  has  implied  power  to  sell  pledge,  when  816 

PAYEE  (see  Bill  of  Exchange,  Specialties). 

PAYMENT,  when  presumed  from  bill  of  exchange  being  in  hands    of 

drawee      172 

from   promissory   note   being   in    hands    of 

maker      172 

from   receipt   for   posterior   claim    172 

when  striking  balance  on  set-off  is  equivalent  to  748 

of  interest  or  part-payment  of  capital,  takes  debt  out  of  Statute  of 

Limitations,  when  (see  Limitations,  Lord  Tenterden's  Act)  747-50 

by  one  co-contractor,  does  not  bar  Statute  of  Limitations  as  to  others 

513-15 

may  be  proved  by  parol,  though  receipt  taken  312 

receipt  only  prima  facie  evidence  of  579,  777 

effect  of  indorsement  on  deed  of  100 

effect  of  statement  in  operative  part  of  deed  of  lOO 

indorsement  of,  by  payee,  on  bill  or  note,  does  not  bar  Statute  of 

Limitations      472 

on  bond  or  specialty  does,  when  47S 

whether  necessary  to  prove  aliunde  the  date  of  indorsement  474-6 

of  rent,  not  conclusive  admission  of  landlord's  title  10& 

PAYMENT  INTO  COUET  may  be  made  in  all  cases  563 

but  must  always  be  pleaded  563-4 

in  the  case  of  actions  against  justices  78,  284 

how  pleaded  by  way  of  amends  in  case  of  libel  56S 

when  actions  brought  against  parties  for  acts    done    in 

execution  of  office,  or  in  pursuance  of  statute  56S 

admits  plaintiff's  claim  to  character  in  which  he  sues  544 

does  not  necessarily  admit  cause  of  action  563-4 

may  now  be  accompanied  by  defence  denying  right  of  action  668-4 

not  so  in  actions  for  libel  or  slander  663-4 

rules  of   Supreme  Court  relating  to  563 

admits  deed  in  action  of  covenant,  though  execution  denied  1233 
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PEACE,  offers  made  to  purchase,  inadmissible  539-40 

should  not  operate  as  admission  of  cause  of  action  539 

caution  respecting  such  offers   540 

PEACE  OPEICEE  (see  Constable,  Police). 

PEACE  PEESEEVATION  (lEELAND)  ACTS  (see  Table  of  Statutes, 
19  &  20  Vict.  c.  36,  Ir.,  28  &  29  Vict.  c.  118,  Ir.,  and  38  Vict.  c.  14, 
Ir.),  proclamation,  notices,  &c.,  under,  proved  by  Gazette  1128 

PECUNIARY  INTEEEST  (see  Interest)  459-67 

PEDIGEEE,  why  hearsay  admissible  in  questions  of  437 

declarations  must  proceed  from  relations  by  blood  or  marriage  437 

whether  declarations  of  bastard  admissible  437 

declarations  of  husband  after  wife's  death  439 

hearsay  upon  hearsay,  admissible,  if  all  declarations  from  relations  ...  439 

general  repute  in  family  admissible  439 

relationship  of  declarant  must  be  proved  by  extrinsic  evidence  440 

degree  of  relationship  need  not  be  proved   440 

declarant  must  be  dead  or  incapable  of  being  examined  441 

if  so,  his  declarations  admissible  though  living  witnesses  might  be 

called      441 

relationship  and  death  of  declarant,  questions  for  judge  26 

declarations  must  be  made  ante  litem  motam  (see  Lis  Mota)  432-6 

what  are  matters  of  pedigree: —   441-5 

questions  of  descent  and  relationship  441 

fact  and  time  of  births,  marriages,  and  deaths  441 

evidence  must  be  required  for  some  genealogical  purpose  443 

e.g.  to  support  defence  of  infancy,  letters  by  deceased  father 

of  defendant  stating  time  of  son's  birth,  inadmissible  443 

hearsay  of  what  facts   admissible   443 

inadmissible      443 

hearsay  evidence  of  locality     , 444 

forms  in  which  hearsay  admissible     445-61 

oral  declarations  of   deceased  relatives   445 

family  conduct,  as  recognition  of  legitimacy,  or  illegitimacy  446 

notice  or  non-notice,  or  descriptions,  in  will 446 

entries  in  Bibles,  &c 447 

correspondence  of  relatives,  recitals  in  family  settlements  or  deeds  448 
inscriptions  on  tombstones,  family  portraits,  engravings  on  rings, 

charts  of  pedigree     449 

mural  monuments  provable  by  copy  328,  450 

document  must  be  recognised  by  family  450 

its  publicity  presumption  of  recognition  450 

pedigree  compiled  from  register  not  shown  to  be  lost,  how  far 

evidence       ^50 

armorial   bearings    admissible    451 

experts  from  Heralds'  College  should  explain  them  451 

recitals  of  relationship  in  private  Acts,  cogent  evidence  of  1126 

inquisition  occasionally  of  value  as  evidence  in  eases  of  1199 

PEDOMETEE  presumed  to  work  accurately  176 

PEEE,  sitting  in  judgment,  may  give  verdict  on  honour  938 

might  have  answered  bill  in  Chancery  upon  protestation  of  honour...  938 

cannot  be  examined  in  any  court,  except  upon  oath  938 

whether  viva  voce,  or  by  interrogatories,  or  by  affidavit  938 

if  he  refuse  to  be  sworn,  he  will  be  guilty  of  contempt 938 

though  witness  in  trial  before  Parliament  he  may  take  part  in  verdict  937 

as  much  a  juror  as  a  judge  in  such  trials  937 

when   claimant   of  future   title   as,   may  bring   action   to   perpetuate 

testimony 379 

PEEEAGE,  presumption  with  respect  to  limitation  of  a  199 

PBEEAGES,    inadmissible    1212 
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I'AUE 
PELL  EBCORDS,  in  custody  of  Master  of   Rolls    (see    Master    of    the 

Rolls)     1018 

PENAL  ACTION,  within  what  time  it  must  be  brought  82 

PENALTIES,  within  what  time  actions  for,  must  be  brought  82 

difference  between  liquidated  damages  and,  question  for  judge  53 

questions  exposing  witness  to,  he  is  not  bound  to  answer  997 

extent  of  this  protection  (see  Witnesses)  997-1003 

documents  exposing  witness  to,  he  is  not  bound  to  produce  340 

PENDENCY  of  action,  cannot  be  pleaded  by  one  joint  debtor  1150 

of  proceedings  in  error  or  appeal,  does  not  prevent  judgment    from 
being  a  bar     1174 

PERAMBULATION  evidence  of  boundaries,  when  425 

statements  by  perambulators,  when  admissible  425 

PERJURY,  number  of  witnesses  to  prove  655-9 

one    witness,    and    confirmatory   circumstances    655 

how,  when  several  assignments  of,  in  same  indictment  656 

whether  prisoner  can  be  convicted  of,  on  circumstances  alone  657 

where  prisoner  has  made  two  opposite  statements  on  oath  657 

what  collateral  facts  may  be  proved  by  one  witness  658 

witness  speaking  to  belief,  may  be  guilty  of  667,  967 

committed  before  grand  jury,  how  to  be  dealt  with  644 

on  indictment  for,   in  affidavit,   deposition,  or   answer,   the  original 

document   must   be   proved    1050 

in  a  criminal  trial,  how  record  of  trial  proved  ...  1102-7 

in  a  trial,  record  evidence  that  trial  was  had  1131 

what   sufficient   proof   of    prisoner    having    been 

sworn     145-6 

will  convict  be  allowed  copy  of  deposition,  for  purpose  of  assigning? 

1022,  1050 

dying   declarations  inadmissible  as  to   449 

amendments,   when   allowable   indictments    for    210 

materiality  of  matter  sworn  to,  question  for  judge  55 

court  may  award  costs  on  trial  of,  or  of  subornation  of  860-2 

PERMISSIVE  OCCUPATION,  questions  respecting,  for  jury  50 

PERPETUATING  TESTIMONY,  mode  of   378-80 

Ord.  xxxvii.,  E.  35,  and  21  &  22  Vict.  c.  93  379 

depositions,   how  taken   379 

when   admissible      379 

order  for  examination  of  witnesses  for  purpose  of,  will  not  be  granted 
where  matter  may  be  determined  under  Legitimacy  Declaration  Act     379 

PERSONS  LAWFULLY  AUTHORISED   (see  Agent). 

PERSONAL  SERVICES,  warranties  implied  on  contracts  for  814 

death  usually  terminates  contract  for  815 

PERSONALTY,  what  is,  though  annexed  to  land  716-18 

presumption  as  to  ownership  of,  from  possession  130 

original  will  no  evidence  of  title  to  1080 

exception  to  this  rule  1080 

PERSONATION  ACT,  1874  (see  Table  of  Statutes,  37  &  38  Vict.  c.  36), 

offence  against,  cannot  be  tried  at  Quarter  Sessions  1168 

PETITIONING  CREDITOR,  when  estopped  from  disputing  bankruptcy    542 

PETTY  BAG  OFFICE ,  is  now  part  of  Enrolment  Department  of  Central 

Office       1053 

records  in,  provable  by  office  copies   1053 

what  records  are  deposited  in  1053 

proof  and  effect  of  certificates  of  documents  being  enrolled  in  1115 
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PETTY  LAECBNY  (see  Larceny).  ^^'^^ 

PETTY  SESSIONS  (see  Justices). 

PEVEEIL,  records  of  abolished  Court  of,  where  deposited  1017 

PEW,  entries  in  vestry -books,  when  "evidence  to  support  title  to  1206 

PHAEMACEUTICAL  CHEMISTS,  registration  of,  how  proved  1112 

PHAEMACY  ACTS  (see  Table  of  Statutes,  15  &  16  Vict.  c.  56,  and  31  &  32 
Vict.  u.  121). 

PHOTOGEAPH,  when  evidence  to  establish  identity  HOT 

PHYSICIANS  (see  Medical  Man),  inspection  of  books  of  College  of  1031 

may  sue  for  fees,  when   543-4 

PICTUEES  of  ancestors  admissible  in  cases  of  pedigree  449 

PILOT,  presumption  against  owner  of  ship,  though  pilot  on  board  197 

fault  or  incapacity  of,  how  far  exempts  owner  from  liability  197 

PLACAEDS,  how  contents  of,  provable  314 

PLACE,  allegations  of,  formal  in  body  of  indictment  218-9 

of  deposit  for  writings,  what  is  proper  (see  Custody)  321-36,  452-6 

of  birth  or  death,  may  be  proved  by  register  under  Eegistration  Act, 

when      1204 

when   and  how  far  provable   by  traditions   of  rela- 
tions         444-5 

PLAINTIPI',  competent  witness  for  himself   (see  Competency)  912 

compellable  to  testify  for  opponent  (see  Competency)  912 

cannot  split  his  demand   1159 

PLANS  of  proposed  railway  company,  inspection  of  1039 

coming  from   Government   office   not  necessarily   evidence   as    public 
documents  or  of  reputation   12001 

PLAY  (see  Dramatic  Piece). 

PLEADING,  objects  of  present  rules  of  225  et  seq. 

PLEADINGS  (see  Issue,  General  Issue,  Amendment), 

now  regulated  by  the  E.  S.  C 225 

curtailment  of,  under  present  practice  225' 

leave  to  deliver  now  generally  requisite  225,  227 

endorsing  writ   for  trial  without   225 

general  issue  is  practically  abolished  228. 

except  "  not  guilty  by  statute  "   232-4 

rules   of   226-30 

are  intended  to  prevent  either  party  being  taken  by  surprise  225' 

allegations  not  denied  taken  to  be  admitted  (see  Admissions)  226,  560 

allegations  not  denied  deemed  to  have  been  denied,  when  662 

joinder  of  issue  by  non-delivery  of  reply  227,  229 

effect  of  joinder  of  issue  227 

amendment  of   204,  205-7 

illegality  or  insufficiency  in  law  of  any  contracts  must  be    pleaded 

specially    229- 

doubtful  effect  of  this  last  rule   230 

representative  character,  when  disputed,  must  be  denied  specifically    230 

ought  want  of  jurisdiction  to  be  pleaded?  231 

of  one  co-defendant  no  evidence  for  or  against  the  others  519 

admissions  in,  when  and  how  far  conclusive  (see  Admissions)  1192 

how  proved      1075 

estoppels  generally  not  binding  unless  pleaded  95 
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PLEADING  GUILTY  (see  Guilty  and  Confessions). 

PLEADING  OVEK,  effect  of,  as  an  admission  (see  Admissions). 

PLEDGE,  witness  not  bound  to  produce  documents  which  he  holds  as  a    340 
when  pawnee  has  implied  power  to  sell  a  816 

PLUNKET,  LOED,  hia  observations  on  Statute  of  Limitations  84 

POACHING,  within  what  time  prosecution  must  be  commenced  83 

averment  of  place   218 

POLICE  (see  Constable). 

appointment  of,  presumed  from  acting  165 

credibility  of  testimony  of  66,  73-4 

confessions  made  under  inducement  by,  inadmissible  589 

duty  of,  with  respect  to  taking  confession  of  prisoner  590,  602 

POLICIES  OF  MARINE  INSURANCE  ACT,  1868  (see  Table  of  Statutes, 

57  &  58  V.  >,.  60)  681-3 

POLICY,  PUBLIC,  excludes  what  evidence  (see  Privileged  Communica- 
tions)       617-32 

of  insurance  (see  Insurance). 

POLYGAMY  (see  Bigamy). 

POOE-LAW,  orders  made  by  late  Board  touching    settlement,    (fee,    of 

paupers,  effect  of  1197 

seal  of  late  Board,  judicially  noticed   9 

of  Irish  Commissioners,  judicially  noticed  9 

attendance  of  witnesses  before  Irish  Commissioners,  how  enforced  ...     897 

Act,  when  it  allows  inspection  of  documents  1040 

valuation  in  Ireland,  public  documents  1088' 

how  proved      1088 

effect  of,  in  evidence   1206 

POOE   PEISONEES'   DEFENCE    ACT,    1903    (see    Table   of  Statutes, 
3  Ed.  7,  c.  38), 
legal    aid      864 

POOE-EATE  BOOKS,  how  probably  proved   309,  1088 

may   be   inspected,    when    1040 

furnish   what   proof   149 

■  POPULATION  EETUENS  in  custody  of  Master  of  Eolls  1017 

how    proved    1049 

POET-DUTIES,  presumed  legal  from  long  enjoyment   136 

PORTEAITS,  family,  admissible  in  cases  of  pedigree  449 

POSSESSION,  presumption  of  ownership  from  130,  469 

what   constitutes    letting    into    108 

what   constitutes    recent    143 

declaration  by  person  in,  against  his  own  interest,  admissible  468-70 

presumption  of  guilt  from  recent  possession  of  stolen  property  70,  143 

of   guilt   from   possession   of    coining    tools,   bank-note, 

paper,   &c.      282 

of  fraud,  from  vendor  of  chattels  remaining  in  151 

of  forged  notes  or  bad  money,  admissible  on  charge  of  uttering  2.52 

of  bill  of  exchange  by  drawee,  presumption  of  payment  from  172 

of  agent,  when  possession  of  principal,  so  as  to  necessitate  notice  to 

produce       322 

ancient   (see  Ancient  Possession)   452-8 

1400 


INDEX. 

pam; 

POST,  letters  sent  by,  presumed  to  reach  destination  in  due  course  172 

when  this  presumption  is  conclusive  by  statute  or  rules  of  Court  173 

what  citations  in  Scotland  may  be  served  through  the  173 

what  notices  and  orders  may  be  sent  by  , 173 

POST-DATED  CHEQUE,  BILL,  &c.,  may  now  be  given  in  evidence  ...,   573 

POSTEA,  indorsed  on  Nisi  Prius  record,  cannot,  in  general,  prove  verdict  1066 

evidence  of  fact  of  trial  1068 

e.g.  to  let  in  testimony  of  witness  since  deceased  ...  1068 
perhaps  to  support  indictment  against  witness  for 
perjury      1068 

POSTING  OF  LETTEES,  when  presumed  from  ordinary  practice  176 

POST  LITEM  MOTAM  (see  Lis  Mota)  432-5 

POSTMAN,  admission  of  being,  from  acting  as  such  542 

POST-MAEK  evidence  of  letter  being  in  the  post   at  time    and    place 

specified       172 

how   proved    968 

POSTMASTEE-GENEEAL,  orders,  regulations,  and  instruments  issued 

by,  how  proved  1044 

POST-MOETEM  EXAMINATION,  fee  to  medical  man  for,  by  coroner's 

order,    making      883 

POST-MOETEM  INQUISITION,   fee  to   medical  man   for    making    ex- 
amination          883 

mode  of  proving  return  to  inquisition   1073 

how  far  evidence  against  stranger  1137 

POST-OFFICE,  appointm.ent  of  person  employed  in,  presumed  from  acting     166 
books  of,  admissible  as  public  documents  (sub  tit.  "  Public  Offices  ")  1087 
provable  by  examined  or  certified  copies   (sub  tit.  "  Public 

Books  ")       1087 

when  letters  presumed  to  have  been  put  in  172,  176 

Treasury  warrants  relating  to,  how  proved  1044 

POST-OFFICE  (PEOTECTION)  ACT,  1884  (see  Table  of  Statutes,  47  & 
48  Vict.  c.  76). 

POSTPONEMENT   OF  TEIAL,  from   temporary   insanity  or  illness  of 

witness     348,  1280 

of  attesting  witness     i 1230 

in  consequence  of  amendment  209 

whether,  can  be  made  to  allow  child  to  be  instructed  936 

POTATOES  not  within  sect.  4  of  Statute  of  Frauds  716 

POWEE  OF  ATTOENEY,  when  agent  must  be  appointed  by  676 

mode  and  effect  of  granting,  by  Joint  Stock  Company  to  execute  deeds    678 

PEACTICE,  as  to  postponement  of  trial  (see  Postponement  of  Trial), 

as  to  amendment  (see  Amendment)  204-11 

as  to  admitting  accomplices,  and  requiring  confirmation  661-5 

as  to  the  order  of  proof,  and  right  to  begin  and  reply  (see  Onus  Probandi). 

as  to  calling  for  production  of  documents  at  trial  1213 

of  conveyancers,  judicially  noticed  4 

of  superior  courts  of  law,  judicially  noticed  21 

of  other  courts,  how  far  judicially  noticed  22 

PEAYEE-BOOK,  entry  in,  admissible  in  matters  of  pedigree  if  made  by 

relative       447 
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PEEAMBLES  OP  STATUTES,  admissibility  and  effect  of  1126: 

PEEFERENCE,  when  presumed  fraudulent  in  bankruptcy  law  89" 

PEEGNANCY,  jury  of  matrons,  where  prisoner  pleads  386- 

medical  man  may  assist  such  jury  386 

presumption  as  to  age  for  Ill 

of  witness  may  be  ground  for  admitting  deposition,  when  352 

PEEJUDICE,  offers  made  without,  inadmissible  513,  539-40 

PEBLIMINAEY  INQUIEIES  ACT,  1851  (see  Table  of  Statutes,  14  &  15 

Vict.  c.  49),  how  witnesses  made  to  attend  before  inspectors  under    898 

PEEEOGATIVE  COUET  OP  CANTEEBUEY  (see  Ecclesiastical  GourU). 

PEBEOGATIVES  OP  CEOWN  judicially  noticed  4 

PEESGEIPTION  (see  Customs). 

private  prescriptive  rights,  whether  provable  by  reputation  42S 

Act,  within  what  time  title  to  incorporeal  rights  must  be    claimed 

under   81 

taking  case  out  of,  by  consent  or  agreement  by  deed  or  writing  ...  755 

right  to  passage  of  air  for  windmill  not  within  81 

'  claim  of  a  free  fishery  within  the  waters  of  another,  not  within  81 

PEESENCE,  meaning  of,  in  Wills  Act,  as  to  attestation  724-7 

PEESENTATIONS  TO  LIVINGS,  right  to,  not  provable  by  hearsay  ...     422 

register  of,  who  entitled  to  inspect  ...  1031 

PEESENTMENT  of  cheque,  bill,  or  note  payable  on  demand,  time  allowed 

for  34  et  seq. 

within  what  hours  allowable...      36 

in  Manor  Court,  when  admissible  as  reputation  429 

in  other  cases  1203 

when  steward  compellable  to  produce  as  witness  ...     342 

PEESUMPTIONS,  different  kinds  of   75 

legal,  must  be  pointed  out  by  judge 27,  114 

legal,   conclusive   or    disputable    75 

conclusive,   on   what   founded   75,   112-14 

in    criminal   cases,   query   whether   conclusive   presumptions    can     be 

raised  in  support  of  75 

when  conclusive  by  statute  76-85 

at  common  law  85-114 

particular  conclusive : — 

of  schemes  for  endowed  schools  being  duly  made  76 

of  validity  of  valuation  lists  in  metropolis  76 

of  bill  of  exchange  being  a  foreign  bill,  when  76 

of     regularity     of     company's    registration,    from    certificate    of 

registrar      r 76,   1110-12 

of   vote  of   company   on   special   resolution,   from   declaration   of 

chairman      76 

of  correctness  of  certificate  of  medical  practitioner  under  Work- 
men's  Compensation  Act   76 

as  to  smuggling     120 

of  payment,  from  non-claim  within  six  years  (see  Limitations)  77,  85 

of  title,  from  undisputed  enjoyment  80,  85 

of  religious  opinions,  from  usage  for  twenty-five  years  81 

of  innocency,  from  non-prosecution   (see  Limitations)  83 

of  knowledge  of  law,  both  civil  and  criminal  85 

of  malice  in  deliberate  publication  of  calumny  88 

in   false   representation    88 

of  plaintiff's  right  of  action  when  defendant  wilfully  neglects  to 
■     '      88 
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particular  conclusive   (continued)  : — 

of  fraud  in  deed  delaying  creditors  under  bankrupt  law 88 

that  testator  approved  of  will,  when  157 

of  criminal  intent,  from  what  acts  85-9 

that  party  intends  natural  consequences  of  his  acts  85-9 

in  favour  of  judicial  proceedings  90-3 

in  favour  of  regularity  of  what  formal  proceedings   90 

of  proceedings  leading  up  to  deed  under  21  &  22  Vict.  c.  72  92 

in  favour  of   records   90 

in  favour  of  awards  92 

that  deeds  in  absence  of  fraud  were  executed  on  good  consideration       92 

that  goods  have  been  shipped,  when  bill  of  lading  negotiated  92 

in  favour  of   ancient  instruments   93-4 

estoppels  (see  Estoppel)   94-106 

admissions  in  judicio,  and  admissions  acted  upon  (see  Admissions). 

respecting  infants   (see  Infant)   lU) 

respecting   age  of  child-bearing    Ill 

respecting   legitimacy   112 

from  carrying  enemy's  despatches  in  neutral  ship  112 

from  spoliation  of  papers  on  capture  of  neutral  ship  112 

disputable,   nature   and   principles   of: —   114 

of  law  and  of  fact,  distinction  between  114 

distinction  often  overlooked   114 

of  innocence     115-18 

when  met  by  some  counter-presumption   117 

exceptions  to  presumption  of  innocence  118-19 

of  guilt  in  odium  spoliatoris   119 

from   destroying   evidence   119 

from  withholding  evidence  119,  282,  387,  544 

from  fabricating  evidence   121 

from  client   not   allowing    solicitor    to    disclose    confidential 

communications       121 

statutory  presumptions  against  defendants  in  criminal  cases  282-3 

of  innocence  or  guilt,  how  far  affected  by  evidence  of  character  256-71 

of  unlawful  intent,  when  raised  121 

when  not      121 

of  murder,  from  wilful  or  criminal  killing   117 

respecting  boundaries   (see  Boundary)   123 

highways      123 

land  between  high  and  low  water  mark  123 

ownership  of  a  several  fishery  123 

the  soil  of  unnavigable  rivers   123 

the  soil  of  navigable  rivers  and  arms  of  the  sea  123 

not  applicable  to  great  non-tidal  inland  lakes   ...     123 

owners  of  surface  and  of  minerals 127 

ownership  of  waste  lands  129 

encroachments  on  waste  land  by  tenant   129 

houses  let  out  in  flats  127 

right  of  lateral  support,  when  houses  or  closes  adjoining     127 

easements,  on  severance  of  tenements  127 

of  ownership,  from  possession   130-4 

of  title,  from  long  enjoyment  134,  138 

of  regularity,  from  lapse  of  time  134-7 

of  legal  origin,  from  long  usage  134,  137 

of  grants  from  the  Crown   136-8 

of  dedication  to  the  public  137 

of  conveyance  of  legal  title 139-41 

of  surrender  of  lease  by  operation  of  law  142 

of  surrender  of  outstanding  terms   141 

of  title,  from  acquiescence  in  claims  142-5 

against  stale  demands   142-5 

of  inutility  of  patent,  from  non-user  142-5 

of  consent,  from  general  acquiescence  142-5 

of  guilt,  from  recent  possession  143 

of  guilt,  from  possession  of  coining  tools,  &c 282 

of  breach  of  neutrality,  from  sale  of  ship  282 

omnia  rite  esse  acta   134,  145 
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disputable,  nature  and  principles  of  (continued)  : — 

as  applied  to  official  or  judicial  acts  145-8 

cannot  give  jurisdiction  to  inferior  tribunals,  justices,  &c.  ...     148 

as  applied  to  tha  publication  of  highway  rates  and  poor  rates  148 

to  private   acta    ....; 149 

that  bills  and  notes  are  founded  on  good  consideration   149 

that  lost  instruments  were  duly  stamped  149 

that  reversion  vpas  got  in,  where  leasehold  dealt  with  as  freehold    149 

respecting  knowledge  of  contents  of  deeds  151 

executions  of   deeds    150 

fraudulent  deeds  void  by  the  Statute  of  Elizabeth  151 

alterations  in  deeds   160,  1214 

deeds  of  gift,  and  voluntary  settlements  152,  157 

negotiation  with  heirs  apparent  and  reversions  154 

apportionment,  of  periodical  payments,  &c 157 

charitable   grants    156 

incumbrances  paid  off  by  tenant  for  life  155 

j  oint-tenancy      166 

equitable  fraud  -152 

execution,   alteration,   revocation,   and  construction  of 

wills  (see  Wills)  167-63,  727 

mistakes  in  wills  835-41 

attestation  clause,  in  wills  727 

abatement  of  legacies  in  wills  162 

bequest   of   annuities   162 

cumulative  legacies  and  double  portions  843 

satisfaction  of  debts  by  legacies  844 

legacies    to  executors   162 

undisposed-of  residuary  estate   162 

emblements      162 

that  documents  were  made  on  day  they  bear  date  163 

exceptions  to  this  rule  (see  Date)  163,  401,  474-6 

of  due  appointment,  from  acting  in  public  office  166 

of  validity  of  marriage  de  facto  166 

of  marriage,  from  cohabitation  166 

even  though  commenced  in  adultery   166 

exceptions   to   this   rule    166 

respecting  professional  men,  from  their  acting  as  such  168-9,  542 

from  usual  course  of  trade  or  business  169-76 

of  conversion  in  trover,  from  demand  and  refusal  169 

that  contract  was  made  in  accordance  with  usage  176 

that  contracts  are  to  be  performed  within  reasonable  time  171 

that  bills  found  in  hands  of  drawee  have  been  paid  172 

that  all  rent  due  has  been  paid  if  receipt  for  last  quarter  produced     172 

as  to  what  constitutes  a  debt  or  a  loan  172 

respecting  right  to  determine  tenancy  from  year  to  year  169 

right   of   mortgagor   to   distrain   for   rent    as   bailiff   of 

mortgagee      169 

mortgages  which  have  been  paid  off  170 

the  hiring  of  servants  171 

the  accurate  working  of  scientific  instruments   176 

e.g.     clocks,     watches,    pedometers,     thermometers, 

aneroids,  anemometers,  gas  and  water  meters  176 

partners      177-9 

agents       179 

surgeons   and   apothecaries      169 

terms  of  tenancy  and  service   169-70 

transmission  of  letters  by  post  172 

notices  sent  by  post  from  offices  of  Supreme  Courts  ...     173 
notices  and  documents  sent  by  post  under  Bankruptcy 

Act 173 

other  notices   served  through  the  post   173 

carriers  and   innkeepers      179 

negligence      117,   179-82 

master  of  steam  vessels,  when  accident  occasioned  by 

collision      196 

infants   (see  Infant)   182 
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disputable,  nature  and  principles  of,  (continued)  : — 

respecting  capacity  of  infant  witnesses   936 

coercion  of  married  women      183-5 

agency  of  wife     185-6 

impotence       186 

parent  and  child  when  they  bear  the  same  name  187 

continuance  of  human  afEairs     188 

of  partnership,  &c.      188 

of  opinions      189 

of  life  189-93 

survivorship      193-4 

the  foundering  of  ships  195 

the  seaworthiness  of   ships   195 

dereliction 196 

liability  of  shipowner,  though  pilot  on  board  197 

for  repairs  or  stores  ordered  by  master  197 

domicil       197 

copyhold  property      199 

the  limitation  of  a  peerage  199 

the  capacity  of  deaf  and  dumb  witnesses  935 

the  refusal  to  answer  questions  1007 

of  international  comity      199 

effect  of,  in  shifting  burthen  of  proof  (see  Onus  Probandi)  277-81 

of  fact,  nature  and  principles  of: —  199-201 

against  testimony  of  accomplice  200 

verbal  admissions      200,  581 

of  account  stated  from  production  of  I  0  U  132 

are  questions  for  jury  aided  by  advice  of  judge  200 

what  raised  by  equity,  against  apparent  intention  of  instrument 

(see  Rebutting  an  Equity)     843-5 

distinction  between  legal  presumptions  and  rules  of  construction    846 

PRETENCES  (see  False  Pretences). 

PEEVENTION  OP  CEUELTY  TO  CHILDEEN  ACT,  1904  (see  Table 

of  Statutes,  4  Ed.  7,  c.  15), 
children  may   give  evidence   not  on   oath   as   to    offences    summarily 

punishable   under      943 

such  evidence  must  be  corroborated     943 

child  may  be  punished  for  giving  false  evidence  943 

depositions  of  children  under   358-60 

onus  of  proof  of  age  under  282 

time  for  summary  conviction  under   83 

PREVIOUS  CONVICTION  (see  Certificates,  Conviction)  986,  1102 

admissible  to  rebut  evidence  of  prisoner's  good  character  256 

PRIEST,  Roman  Catholic,  confession  to,  not  privileged  594,  622-4 

PRIMARY  EVIDENCE   (see  Best  Evidence). 

PRIMARY  MEANING  (see  Meaning),  of  words,  what  is  774 

words  must  be  interpreted  in  their,  when 774 

PRINCIPAL  (see  Agent,  Accessory) 

effect  of  recognition  by,  of  unauthorised  act  of  agent  415,  676,  762,  791 

debtor,  admissions  by.  when  evidence  against  surety  532-3 

felon,  confession  by,  no  evidence  against  accessory  615 

record  of  conviction -of ,  no  evidence  of  his  guilt,  as  against  accessory  1151 

PRINT,  instrument  partly  in  writing  and  partly  in,  how  interpreted  773 

PRINTED  NAME,  when  sufficient  signature  704,  731 

PRINTER  TO  CROWN  OR  PARLIAMENT,  what  documents    printed 

by,  want  no  proof    U,  1043,  1044,  1048 
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PEIOEITY  OP  DEED,  presumption  as  to  149 

PEISON  books,  admissible  as  public  documents  1087 

in  case  of  Irish  prisons  1128-9 

effect  of     1205 

register  of  baptisms  and  marriages  inadmissible  (sub  tit.  "  Baptism, 

(£-c.,   Registers")      1082 

person  confined  in,  may  be  summoned  as  witness  by  habeas  corpus,  or 

judge's  warrant  or  order  (see  Attendance  of  Witnesses)  871-4 

no  proof  required  of  handwriting  of  Governor  of  Holloway  17 

PEISON  ACT,  1877,  for  England  (see  Table  of  Statutes,  40  &  41  Vict, 
c.  27), 
rules  under,  how  proved  1044,  1128 

PEISON  ACT,  1896,  for  England  (see  Table  of  Statutes,  61  &  62  Vict.  c.  41), 

order  by  Secretary  of  State  under,  to  bring  up  prisoner  873 

PEISON  ACT,  lEBLAND,  1877  (see  Table  of  Statutes,  40  &  41  Vict.  c.  49). 

rules  under,  how  proved  1128 

PEISONEE,  when  evidence  of  character  of,  admissible  for  255 

against  256 

if  witness  called  to  character  of,  on  charge  of  felony,  not  capital,  pro- 
secutor may  prove  previous  conviction   256 

made  to  attend  as  witness,  by  habeas  corpus  (see  Attendance  of  Wit- 
nesses)        871-4 

by  order  of  judge,  when  873 

by  order  of  Secretary  of  State  873 

in  County  Courts,  when   873,  884 

when  entitled  to  a  copy  of  the  indictment  1(320-3 

may  enforce   attendance   of  witnesses   864 

provision  for  paying  the  expenses  of  such  witnesses  864 

costs  of  under  Poor  Prisoners  Defence  Act  864 

when  court  may  order  costs  of,  to  be  paid  by  prosecutor  133 

when  court  will  order  property  found  on,  to  be  restored  864 

confessions  by  (see  Confessions). 

examination   of,   by   magistrate   606-12 

by  coroner     614 

writings  in  possession  of,  operate  as  admissions,  when   652 

errors  in  name  of,  may  be  corrected  223 

PEIVATB  ACTS  OF  PAELIAMBNT,  how  proved  11,  1042 

admissibility   of  recitals   in   1126 

PEIVATE  EIGHTS,  not  provable  by  reputation   423 

unless  perhaps  in  the  case  of  prescriptive  right  423 

PEIVATE  WEITINGS,  when  evidence  as  part  of  res  gestse  (see  Hearsay, 

Conspirators)      405,  410 

rules   governing  the  interpretation  of   774-6 

contemporaneous,  admissilale  to  explain  each  other  788 

contents  of,  not  provable  by  parol  (see  Best  Evidence)  297 

cross-examination  as  to  contents  of,  allowed  though  not  produced  ....    993 

mode  of  proceeding  in  such  case  993-4 

this  rule  is  probably  applicable  to  criminal  trials  788-9 

when  necessai-y  to  show  that  they  come  from  proper  custody  452-3 

what  is  proper  custody  of  324-6,  453-6 

production  of,  upon  a  commission  to  take  evidence  367,  374 

originals  or  copies  returned  with  the  depositions  395 

what  sufficient  excuse  for  non-production  of,  at  trial  (see  Secondary 

Evidence)       321-44 

when  lost,  what  search  sufficient  to  let  in  secondary  evidence  (see  Lost 

Instrument,    Custody)    321-6 

when  lost,  presumed  to  be  duly  stamped  121,  146,  149 

if  in  hands  of  opponent,  when  and  what  notice  to  produce  necessary 

(see  Notice  to  Produce)  329-39,  1213 
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party  served  with  notice,  not  bound  to  produce  1213 

after  notice,  what  is  the  proper  time  for  calling  for  production  1213 

production  of  papers  upon  notice,  does  not  make  them  evidence  1213 

unless  opposite  party  inspects  them  1213 

party  refusing  to  produce  document  after  notice,  cannot  put  it  in  as 

his  evidence     1214 

alteration  in,  effect  of  (see  Alteration)   1214-28 

mutilated  documents,  when  admissible,  if  coming  from  proper  custody  1228 

what  must  be  attested   (see  Attesting   Witness)  1228-30 

necessity  of  calling  attesting  witness   (see  Attesting   Witness)  1230-7 

proof  of  'identity  of  party  to  suit  with  person  executing    instru- 
ment   (see   Identity)    1237-8 

modes  of  proving  handwriting  (see  Handwriting)  1238-46 

PRIVIES  (see  Public  Records  and  Documents,  Strangers), 

different  kinds  of  95,  533 

in  blood,  as  heir  of  co-parcener  95,  533 

by  estate,  as  feoffees,  donees,  lessees,   assignees,  joint  tenants,  and 

successive  bishops,  rectors,  and  vicars  95,  538 

in  law,  as  executors,  administrators,  lords,  by  escheat,  tenants  by  the 
courtesy,  tenants  in  dower,  husbands  suing,  or  defending  in  right  of 

their  wives   .» 95,  533 

estoppels   binding  upon   95 

unless  privy  would  be  aggrieved  or  defrauded  by  conduct  of  his  party  95 

admissions   evidence   against    '. 533-8 

e.g.  declarations  of  ancestor  admissible  against  heir  533 

of  intestate  against  administrator  533 

of   landlord    against    tenant    534 

of  bishop,  rector,  or  vicar  against  successor  534 

but  declarations  of  executor  not  admissible  against  special  adminis- 
trator        533 

nor  of  tenant  against  reversioner   535 

how  far  declarations  of  lessee  of  tithes  against  vicar  535 

of  tenant  in  action  for  recovery  of  land  against  landlord  defendant  535 

of  assignor  of  chattel  against  assignee  535 

only  when  identity  of  interest  between  them   535' 

as  where  assignee  is  mere  representative  of  assignor  535 

or  has  acquired  title  with  notice  of  admission  535 

or  has  purchased  stale  demand   535 

e.g.  indorsee  taking  bill  after  due,  or  without,  consideration  536 

declaration  of  prior  holder  of  bill,  inadmissible,  when  536 

possession  of,   when   possession  of   party,   so   as   to   make   notice   to 

produce  necessary  330 

judgments  inter  partes  binding  on,  when  1144,  95 

PRIVILEGE  of  copyright  (see  Copyright), 

of  witness,  as  to  not  answering  questions  (see  Witnesses)  997-1004 

of  witnesses,  parties,  counsel,  and  solicitor,  as  to  arrest  (see  Arrest)  899-907 

of   Parliament,   judicially   noticed    4 

of  royal  palaces,  judicially  noticed  4 

of  witness  from  action  for  defamation  899 

PRIVILEGED  COMMUNICATIONS, 

rebut   presumption   of   malice    121 

when   admissible    617-51 

1.  communications  between  husband  and  wife  617 

extent  and  meaning  of  rule  617-8 

2.  made  to  legal  adviser,  principle  of  exclusion  618-28 

who  are  included  in  rule  as  legal  advisers  618,  626 

counsel   or  solicitor   618 

interpreter,  intermediate  agent,  solicitor's  town  agent,  foreign 

counsel,  barrister's  or  solicitor's  clerk   626 

perhaps  executor  of  solicitor,  as  to  papers  of  client  coming  to 

his   hands    627 

medical  men  not  within  rule   622 

clergymen  and  Roman  Catholic  priests  not  within  rule  622 

propriety  of  extending  rule  to  clergymen  623 
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2.  made  to  legal  adviser — continued. 

clerks,  bankers,  stewards,  confidential  friends,  not  within  rule  622 

perhaps  licensed  conveyancers  622 

privilege,  that  of  client  618,  622 

rule,  how  applicable  when  legal  adviser  interrogated  620 

communication    need    not    relate    to    litigation    commenced    or 

anticipated      620 

must  relate  to  matters  within  ordinary  scope  of  legal  adviser's 

duty      620 

trustees    and   mortgagees,   how   far   protected   from   producing 

title-deeds  of  cestuis  que  trust,  or  mortgagors   624 

rule  applies  though  client  stranger  to  suit  625 

documents  in  hands  of  solicitor  to  trustees  of  bankrupt  625 

party   not   bound    to   produce    document    need   not    disclose    its 

contents      625 

where  solicitor  has  violated  his  trust  627 

documents  not  inadmissible  because  illegally  taken  from  him  628 

solicitor  must  have  been   acting  as  legal   adviser  628 

no  regular  retainer  necessary   628 

person  not  solicitor,  consulted  as  such  628 

rule,  how  applicable  when  client  interrogated  628 

has   been   held   to   extend   to   any   communication   before    any 

dispute      628 

rule,  when  solicitor  acting  for  opposite  parties  629 

protection  remains  for  ever,  unless  removed  by  client  630 

protection  does  not  extend  to  crimes  619 

exceptions   to   rule    632 

illustration  of  these  exceptions  683-8 

solicitor   turning   informer    as   co-conspirator    633 

statements  made  before  retainer,  or  after  employment  ceased  638 

solicitor  consulted,  but  not  employed,  being  under-sheriff  634 

offers   of   compromise    made   between    parties    in    presence   of 

solicitor     634 

information  communicated  to   solicitor  from  collateral  quarters  634 

questions  asked  solicitor  as  to  matters  of  fact   634 

solicitor  may  prove  client's  handwriting   635 

may  identify  his  client  as  having  sworn  an  affidavit  636 

must  state  facts  upon  which  his  opinion  of  testator's  capacity 

founded     636 

must  state  address  of  client  who  is  concealing  his  residence  ...  636 

rule  does  not  extend  to  unnecessary  communications   636 

solicitor   as  attesting  witness  must  prove  execution  by  client  636 
cannot    state   whether   document    intrusted    to   him    was    duly 

stamped      687 

or  had  erasure  upon  it   637 

3.  judges,  arbitrators,  and  counsel,  not  bound  to  testify  as  to  matters 

in  which  they  have  been  judicially  or  professionally  engaged  ...  638 

reasons  for,  and  extent  of,  rule   638 

4.  secrets  of  State,  excluded  from  public  policy  641 

communications  to  Government  for  detecting  crimes   641 

channels   of   information — informers    642 

proceedings  of  grand  jurors  643-4 

of  petty  jurors,  grounds  of  verdict  644 

of   Property   Tax   Commissioners    645 

statements   within   walls  of   Parliament    645 

official  communications  to  Government  officers  646-8 

5.  how  far  evidence  can  be  rejected  on  grounds  of  indecency,  or  of 

injury  to  feelings  or  interest  of  strangers  648 

non-access  could  not  be  proved  by  husband  or  wife  649 

how  far  parents  can  bastardise  their  issue  650 

effect  of  plea  of  justification  650 

jury  must  determine  whether  communication  made  bona  fide  ...  54 
court   will   decide   whether   the   occasion   justified   the   communi- 
cation        54 


PEIVY  (see  Privies). 
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PEIVY  COUNCIL  (see  also  Judicial  Committee  of  Privy  GounciV), 

orders  issued  by,  how  provable  1044,  1128 

PEIVY   SEAL   judicially   noticed    9 

PEIZE,   judgment   of   Court  of  Admiralty   on   questions   of,   conclusive, 

when      1137 

of  foreign  Courts  of  Admiralty,  effect  of  1176,  1182 

PRIZE-FIGHT,  parties  attending  a  fatal,  guilty  of  manslaughter  662 

do  not  require  corroboration  as  accomplices  662 

PEOBABILITY,   what   constitutes    68 

of  statement,  one  test  of  truth  68 

PEOBABLE  CAUSE,  question  for  judge  31 

in  suit  for  malicious  prosecution  jury  may,  but  not  bound,  to  find 
malice  from  want  of   121 

PEOBATE,  what  it  is  1080 

what  proof  required  before  it  will  be  granted  1080 

when  granted  in  case  of  will  lost  or  destroyed  326 

how  proved,  when  granted  318,  1080 

how  proved,  when  lost  or  destroyed  1080 

revocation  of,  how  proved  1080 

when  evidence  of  will,  in  case  of  realty  1194-7 

if  proved  in  solemn  form,  and  heir  and  devisees  cited  : 1194 

if  notice  of  proving  devise  by,  given  1195 

conclusive  and  sole  evidence  of  executor's  title  1080 

how  far  it  may  be  called  a  judgment  in  rem  1137 

exception  in  case  of  will  of  wife  made  in  pursuance  of  a  power  1236,  1167 

stamp  on,  how  far  proof  of  assets  580 

grant  of,  is  a  judgment  in  rem  1137 

is  it  evidence  for  defendant,  on  indictment  for  forging  the  will?  1140 

does  not  exclude  evidence  of  testator's  insanity,  where  executor's  title 

not   impeached    1140 

may  be  defeated  by  proof  that  testator  is  alive  1168 

granted  by  diocesan,  how  defeated  before  January  11,  1858  1168 

effect   of   foreign    .■ 1185 

proving   devise  by   1195 

not  evidence  to  prove  appointment  of  testamentary  guardians  1196 

PEOBATE,  OLD  COUET  OF,  seal  of,  judicially  noticed  9 

also  of  registries  of  9 

probate  granted  by,  how  proved  318 

documents  of,  where  deposited  and  how  inspected  1020 

PEOBATE  DIVISION,  seal  of,  judicially  noticed  1081 

powers   of,   judicially   noticed    21 

has  same  rules  of  evidence  as  other  Divisions  of  High  Court  396,  661 

proceedings  in,  when  taken  or  sworn  abroad,  how  proved  16 

notice  to  admit  documents  in   497 

attendance  of  witnesses  in,  how  enforced   877 

probate  granted  by,  how  proved  318,  1080 

exemplification  granted  by  registrar  of  318,  1080 

effect  of  Scotch  confirmation  of  executors  sealed  by  1080 

commissions  to  examine  witnesses  granted  ,by  376 

inventory  exhibited  in,  how  far  admission  of  assets  580 

documents  of,  where  deposited  and  how  inspected   1020 

original  wills,  where  deposited  and  how  inspected   1020 

calendars  of  grants  of  probate  and  administration,  how  inspected  ...  1020 

registrar   of,   how  proved    1088 

what  decisions  of,  judgments  in  rem  1137 

can  grant  probate  of  wills  relating  to  realty  1194-7 

PEOBATIS    EXTEEMIS    PE^SUMUNTUE    MEDIA,    application    of 

maxim       135 

1409 


INDEX. 

PAGE 

PE0CE8S,  service  of,  how  proved  in  High  Court  1076 

in  County  Courts    1078 

in  Courts  of  summary  jurisdiction  1079 

PEOCHEIN  AMY   (see   Guardian),  admissions  by  512 

not  a  party  within  rule  making  judgment   evidence  for  or  against 
parties       1146 

PROCLAMATIONS  judicially  noticed  4 

how    proved    1044 

admissibility  and  effect  of  recitals  in  1126 

of  foreign  states,  how  proved  14,  1047 

of  colonies  13,  1047 

when  presumed  posted  by  authority  145-6 

PROCTOE  (see  Solicitor). 

PROCURATION,  what  documents  may,  or  may  not,  be  signed  by  762 

PEOCUEING  EVIDENCE,  costs  of,  when  allowed  857 

PRODUCTION  of  documents  before  trial  (see  Discovery,  Private  Writings, 
Public  Records  and  Documents), 
at  trial  (see  Notice  to  Produce). 

when  witness  bound  not  to  produce  documents 340-2,  1006 

witness  called  to  produce  a  document  need  not  be  sworn  980 

if    unsworn,    cannot    be    cross- 
examined      980 

of  articles,  to  be  identified  by  jury  387-8 

of  documents  before  examiner  by  person  not  a  party  367 

presumption  from  non-production  of  evidence  119,  284,  387,  544 

presumption  of  title  to  document  from  production  132 

PROFESSIONAL  confidence    (see   Privileged   Communications)    618-38 

men,  presumptions  respecting,  from  acting  as  such  168-9,  542-4 

entitled  to  what  allowance  as  skilled  witness   857 

treatises  may  be  referred  to  by  experts  to  refresh  memory,  when  937 

PEOFITS  A  PRENDRE,  when  barred  by  Prescription  Act  82 

how  taken  out  of  Prescription  Act  82,  755 

must  be  created  or  assigned  by  deed  667-9 

how  far  sect.  4  of  Statute  of  Frauds  applies  to  712 

PROHIBITION,    on    motion   for.   King's   Bench    will    reject    intendment 

that  inferior  Court  will  outstep  its  duty  148 

PROLIXITY  in  affidavits,  effect  of  951 

PROMISE  (see  Breach  of  Promise,  Confession), 

excludes  confession,   when   .588-605 

does  not  exclude  evidence  of  facts  ascertained  by  confession  614 

must  be  by  signed  writing  if  made  : — 

1.  by  executor  or  administrator  to  pay  out  of  his  own  estate  697 

2.  by  any  man  to  answer  for  default  of  another  697,  705-9 

to  pay  debt  barred  by  Statute  of  Limitations  (see 

Lord  Tenterden's  Act)  513-5,  742-6 

no  one  document  need  contain,  in  cases  within  Statute  of  Frauds  701  et  seq. 
how  far,  need  appear  on  face  of  document  falling  within  Statute  of 

Frauds      699 

what,  when  it  falls  within  Statute  of  Frauds,  must  appear  on  face  of 

written  document  containing   699-701 

ratification  of,  by  infant,  no  longer  valid  (see  Infant)  750 

PROMISSORY  NOTE  (see  Bill  of  Exchange). 

PEOOF,   defined    1 

burden  of  (see  Onus  Probandi)  273-93 

when  unnecessary  (see  Judicial  Notice,  Presumption). 
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PEOPBE  CUSTODY  (see  Custody)  324,  452-6 

PEOPEETY,  presumption  of,  from  possession  130 

finding  of,  in  consequence  of  confession,  admissible  when  614 

found  on  prisoner,  when  court  will  restore  864 

PEOPEETY  TAX  C0MMISSI0NEE8,  how  far  bound  to  secrecy  644 

PE0P08AL  IN  WRITING,  not  acted  upon,  need  not  be  produced  306-8 

PEOPEIETAEY  INTEREST   (see  Interest)   468-70 

PROSECUTIONS  (see  Indictment,  Malicious  Prosecution). 

PEOSECUTOE,  name  of,  must  be  proved  as  laid  (see  Variance)  222 

misnomer  of  how   amended    (see   Amendment)    209 

rules  for  describing,  in  indictment  222 

when  more  than  one,  what  sufficient  description  222 

not  competent  witness  when  he  has  addressed  jury  as  advocate  945 

no  legal  right  to  address  jury  as  advocate  945 

may  be  ordered  out  of  court  when  a  witness  955 

wife  of,  admissible  for  or  against  prisoner  920 

inducements  by,  will  exclude  confession,  when  (see  Confession)  689 

expenses  of,  when  allowed  860-4 

rewards  granted  to,  for  activity  and  zeal,  when  862 

may  be  ordered  to  pay  prisoner's  costs,  when  860 

in  trials  for  rape,  bad  character  of  prosecutrix,  when  evidence  271 

when  specified  immoral  acts  of,  may  be  proved  271,  988 

may  be  cross-examined  as  to  immoral  conduct  988 

PEOSTITUTION,  male  person  presumed  to  be  living  on  the  proceeds  of, 

when      282 

PEOTECTION  OF  WITNESS,  as  to  self-crimination  (see  Witnesses)  997-1006 
as  to  arrest  (see  Arrest)   899-906 

PROTECTOR,  consent  of,  to  dispossession  of  tenant  in  tail,  must  be  by 

deed  enrolled  769 

mode   of  proof   of   such   enrolment    ^.  1117 

PROTEST,   of   bills  of  exchange,   must   be   attested   by  two   witnesses, 

when     764,  1228-30 

.when    presumed    546 

of  foreign  bills,  how  proved  ". 318 

PROVIDENT  SOCIETIES  (see  Friendly  Societies). 

acknowledgment  of  registry  of,  by  whom  granted,  and  effect  of  (sub 
tit.  "Industrial  and  Provident  Societies  Act")  1102 

PROVINCIAL     AND     UNITED     DIOCESAN     COURTS,     IRELAND 
(see  Diocesan  Courts,  Ireland). 

PROVISIONAL  COMMITTEE  of  intended  company,  liabilities  of  567 

PEOVISO,  burthen  of  proving,  in  certain  cases  283-5 

PROVOCATION,  evidence  of,  in  mitigation  of  damages  in  action  for  libel    251 

PROXIES  in  bankruptcy,  how   appointed   759 

difference  between   voting  letters   and   759 

PUBLIC    AUTHORITIES    PROTECTION    ACT,    1893    (see    Table    of 
Statutes,  43  &  44  Vict.  c.  42). 

provisions  of   78 

payment  into  court  under  563 

PUBLIC  CONVEYANCES  (see  Licence). 
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PUBLIC  DOCUMENTS  may,  under  Evidence  Act,  18S1,  be  proved  by 

examined  or  certified  copies   1087 

alphabetical  list  of  what  are  1087 

alphabetical  list  of  registers,  &c.,  admissible  in  evidence  as  1087 

alphabetical  list  of  registers  not  admissible  in  evidence  as  not  being  1082 

PUBLIC  AND  GENEEAL  INTEEEST,  hearsay  admissible  in  matters  of    417 

why  received  417,  424 

distinction  between  matters  of  public,  and  those  of  general,  interest  ...     418 

in  public  matters,  reputation  from  any  one  admissible  418 

in  general  matters,  declarant  must  have  competent  knowledge  418 

when  such  knowledge  will  be  presumed  418 

examples  of  matters  of  420 

not   of   422 

is  reputation  admissible  respecting  private  prescriptive  rights?   423 

hearsay   as   to   particular   facts   inadmissible    424 

reputation  admissible,  without  proof  of  exercise  of  right  426 

against    public    rights    426 

forms  in  which  hearsay  admissible  : —  427-32 

oral    declarations    427 

recitals  in  deeds,  copies  and  abstracts  of  deeds  427 

maps,  how  far   427 

presentments   and  depositions   in  manor  courts   429 

verdicts,  judgments,  decrees,  and  orders  of  courts  429-32 

not  interlocutory  orders   431 

declarations  post  litem  motam  inadmissible  (see  Lis  Motd)  482-6 

PUBLIC  HEALTH  ACT,  1875  (see  Table  of  Statutes,  38  &  39  Vict.  u.  55). 

limitation  of  actions  and  proceedings  under  83 

limitations   for   laying   informations   under    83 

when,  in  proceedings  under,  burthen  of  proof  lies  on  defendant  282 

notices   and  proceedings  under,  may  be  served  by  post   173 

inspection  of  rates  under   ; 1036 

of  mortgages  on  rates,  and  of  register  of  voters  1036 

by-laws  made  under,  how  proved   1124 

proceedings  at  local  board  meetings,  how  proved  1210 

contracts  exceeding  i£50  made  by  urban  sanitary  authority  required  to 

be  in  writing  and  sealed,  under  680 

PUBLIC    HEALTH   lEELAND,    ACT,    1878    (see    Table    of   Statutes, 

41  &  42  Vict.  c.  52), 

limitation  of   actions   and  proceedings   under   83 

limitation    for   laying    informations    under    83 

notices  and  proceedings  under,  may  be  served  by  post  173 

by-laws  made  under,  how  proved   1124 

contracts  exceeding  i650  made  by  urban  sanitary  authority  required  to 

be  in  writing  and  sealed,  under  680 

PUBLIC  HISTOEIES,  when  admissible  17,  1211 

PUBLIC  HOUSE,  liability  of  keeper  of,  for  lost  goods  179 

PUBLIC  MEETING,  proof  of  resolutions  at   314 

PUBLIC  OFFICE,  presumption  as  to  course  of  business  in  172 

PUBLIC  OFFICEE,  presumption  of  appointment  of,  from  acting  165 

instrument  of  appointment  need  not  be  produced  165 

proof  of  awards  by    ■ 1074 

PUBLIC  POLICY  excludes  what  evidence  (see  Privileged  Communications) 

617-51 
what  admissions  are  held  conclusive  on  grounds  of  578 
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PUBLIC  EBCOEDS  ACT,  1838  (see  Table  of  Statutes,  1  &  2  Vict.  c.  94). 

PUBLIC  EEC0ED8,  lEBLAND  ACT,  1867  (see  Table  of  Statutes,  30  & 
31  Vict.  c.  70,  Ireland). 


PUBLIC   EECOEDS   AND   DOCUMENTS,   what   included   under   this 

head 1015 

mode  of  obtaining  inspection  and  copies  of: —  1015-42" 

general  records  of  realm  under  charge  o£  Master  of  the  Eolls  1015-19 

whether  public  have  a  right  to  inspect  them  1017 

present  repositories  of   public   records    1017 

enumeration  of  those  in  custody  of  Master  of  the  EoUs  1017 

proof  of  those  in  custody  of  Master  of  the  Rolls  by  certified  copies  1015,  1049 

repositories  of  other  public  documents   1019 

of  wills  1020 

inspection  and  exemplification  of  records  of  Supreme  Courts,  right  of 

public      1016 

even  where  subject  concerned  against  Crown  1020 

provided  they  be  required  as  evidence  1020 

prisoner  not  entitled  to  copy  of  indictment  for  felony  102O 

may  claim  to  have  it  read  slowly  in  open  court  1020 

rule  does  not  extend  to  treason  1020 

to  misdemeanours     1020 

the   rule   highly   unjust   1020 

copy  of  depositions,  when  demandable  1020 

copy  of  record  of  acquittal  or  conviction,  when  demandable  1022-3- 

copy  of  trial  by  court-martial,  when  demandable  1023 

right  to  inspect  records  of  bankruptcy  courts  1023 

records  in  central  office  of  supreme  courts  1024-6 

records    of    judgments    affecting   land    kept    at    land 

registry      1026 

departments   of  central   office    1024 

rights  to  inspect  records  of  inferior  courts  1026 

how  far   applicant  must  be  interested   1026 

course  to  be  pursued  in  case  of  refusal  1026 

King's  Bench  Division  will  grant  mandamus  for  production  of,  to 

every  person  interested   1027 

what   amount  of   interest   necessary    1027 

inspection  of  semi-public  documents  at  common  law  1028,  1033 

enumeration  of  several  such  documents  1028-32 

inspection  will  be  refused  to  persons  having  no  interest  1028-32 

no  court  will  force  a  man  to  allow  inspection  of  documents,  in 

order  to  support   a  prosecution   against  him  1032 

quo  warranto  not  a  criminal  proceeding  within  this  rule  1032 

but   indictment,   to  try   a  writ,   is   1032 

must  officer  of  court  allow  inspection  of  documents  to  support  action 

against   him    1033 

court  of  law  will  not  interfere  without  affidavit  of  demand  and  refusal  1033 

how,  if  inspection  offered  as  a  favour,  but  not  as  a  right  1033 

inspection  of  what  documents  governed  by  statutes: —  1036-42 

alphabetical  list  of  documents,  as  to  which  such  right  of  inspection 

exists      1036-42 

proof  of  public  records  and  docuinents : —  1042-8 

enumeration  of  several  such  documents  1042-9 

contents  of,  not  provable  by  parol  (see  Best  Evidence)  300-1 

when   original   record    required   to    be   produced,    rule   or    order 

necessary      1049 

of  records  and  quasi-records  of  superior  courts  1049 

when  original  record  must  be  produced  1050 

when  record  used  to  be  proved  by  exemplification  under  great 

seal 1051 

may  be  proved  by  exemplification  under  seal  of  particular 

court      1051 

by  office  copy  (see  Copy)  1062-5 

by  examined  copy   (see  Copy)   1054 
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of  records  and  quasi-records  of  superior  courts — continued. 

records  and  judicial  proceedings  of  the  old  Admiralty  Court  1055 

of  Ecclesiastical  Courts  1055 

of  Court  of  Stannaries  1055 

of  Courts  of  Quarter  Sessions  ...  1055 

of  inferior  Courts   1056 

statutable  proof  of  records  and  proceedings  of  particular  tribunals, 

and  of  particular  judicial  documents  1056 

statutable  proof  cumulative,  not  substitutionary   1056 

of  proceedings  of  Courts  of  Bankruptcy  1056-9 

of  County  Courts  1059 

of    Courts-Martial    1059 

of  records  and  proceedings  of  Foreign  and  Colonial  Courts  ...  1060 

of  Irish  documents  in  England   1060 

of  English  documents  in  Ireland  1060 

of  English  or  Irish  documents  in  the  Colonies  1060 

of  proceedings  of  Scotch  Bankruptcy  Court  in  England  and 

Ireland      1061 

mode  of  proving  documents  coming  from  abroad  1062-5 

colonial   depositions,  colonial   warrants   1063 

depositions  taken  in  India  respecting  misdemeanours  1064 

depositions  under  Merchant  Shipping  Act,  1914  1064 

affidavits  sworn  abroad  under  Bankruptcy  Act  1058 

used  in  Probate,  Divorce,   and  Ad- 
miralty  Division    15 

before  envoys,  consuls,  &c 15,  1065 

examinations,    affidavits   &c.,   sworn    abroad   under  Rules   of 

Supreme  Court,  Ord.  xxxviii 15 

"  deliverances  "  under  Bankruptcy  Act  for  Scotland  15 

record  to  be  admissible,  must  in  general  be  finally  completed  1066 

e.g.   indictment,  indorsed   true  bill,   inadmissible   1066 

so.  Nisi  Prius  record,  with  postea  indorsed,  to  prove  verdict  ...  1066 

record  need  not  be  enrolled  on  parchment   1067 

minutes  of  judgment  admissible,  where  formal  record  never  drawn 

up      1067 

e.g.  minutes  of  judgment  on  journals  of  House  of  Lords  1067 

book  of  Clerk  of  Peace,  in  which  removal  orders  entered  1067 
minutes  of  Ecclesiastical  Courts,  Courts  Baron,  Sheriff's 

Courts,   Mayor's   Courts,   &c 1067 

when  records  admissible,  though  not  finally  completed  1068 

1.  if  former  trial  before  same  courts  at  same  sittings  1068 

2.  if  received  when   required  as  evidence,  cannot  have  been 

formally  completed   1068 

3.  If  object  merely  to  establish  fact  that  trial  has  been  had  ...  1068 

e.g.  to  let  in  testimony  of  witness  since  deceased  1068 

to  support  indictment  against  a  witness  for  perjury  1068 

how  much  of  the  proceedings  must  be  proved  1069 

record  may  be  alone  proved,  if  object  merely  to  prove  its  existence  1069 
preliminary  proceedings  necessary  to  be  proved,  if  record  relied  on 

as  proof  of  facts  therein  stated  1069 

-what  preliminary  proceedings  must  be  proved  in  giving  evidence  : — 

of  decrees  in  Chancery     1069 

of  judgments  of  Ecclesiastical  Courts,  and  Admiralty  Division  ...  1070 
of  late  Insolvent  Debtors'  Court  and  other  inferior 

Courts      1070 

of  depositions  in  Chancery  taken  under  old  law  1071 

under  new   system    1071 

if  ancient  1075 

of   depositions   under   special   commissions    1072 

proof  of  transmission  of  depositions   1072 

of  inquisitions,  surveys,  extents,  &c 1073,  1200 

of  examinations  by  commissioners  or  examiners   1072 

of    awards    1073 

of  awards  by  public  officers  1074 

of   depositions   in   bankruptcy    363 

of   ancient   records   1075 

proof  of  writs  and  warrants  1075 
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proof  of  orders  or  certificates  of  judges  1075 

of  summons  and  process  in  County  Courts 1078 

of  process  in  Courts  of  Summary  Jurisdiction  1079 

of  process   in   High   Courts   1076 

of  Bules  of  Supreme  Court  1079 

of  rules  of  inferior  courts  1079 

e.g.  of  late  Insolvent  Debtors'  Court  1079 

of    examination   of   prisoner   taken   by   justices    or   coroner    (see 

Confession)     606-10,  1073 

of  deposition  of  witness  taken  by  justices  or  coroner  (see  Deposition) 

349,  360,  1073 

of  probate  of  wills  318,  1080 

of  letters  of  administration   1081 

proof  of  official   registers    1081 

why   admissible   1081 

must  be  such  as  law  requires  to  be  kept  for  public  benefit  1082 

what  are  not  official  registers     1082 

enumeration  of  official  registers  1082 

foreign  and  colonial  registers   1083 

entries  must  be  made  promptly  by  proper  person  in  proper  mode  1084 
may  be  provided  by  examined  or  certified  copies  under  Lord 

Brougham's  Act   (see  Copy)   ...   329,  1087-90 
by  certified  copies  under  special  Acts   (see 

Copy)     1090 

proof  of  certificates  (see  Certificates)  1101 

of  enrolment  of  deeds,  &c.  (see  Enrolment)  , 1115-20 

of  by-laws    (see  By-laws)   1120-6 

admissibility  and  effect  of  public  records  and  documents: —  1126 

enumeration  of  several  such  records  and  documents  1126-30 

admissibility  and  effect  of  judicial  records  and  documents : —  ...  1130  et  seq. 
judgment  conclusive  against  all  the  world  of  its  existence,  date, 

and   legal   consequences    1130 

illustrations  of  this  rule  1130 

judgments  inter  alios  evidence,  where  record  matter  of  inducement  1131 

judgments,  when  admissible  to  protect  judge  1133-5 

conclusive  of  facts  stated,  even  those  necessary  to  give  jurisdiction 

1133-5 

this  rule  does  not  protect  justices  acting  ministerially  1135 

e.g.  justice  issuing  warrant  of  distress  to  enforce  rate  1135 

judgment,  when  admissible  to  bind  opponent  on  facts  determined  1135 

1.  judgments  in  rem: —   1136-43 

such   judgments    defined    11-36 

in  what  respects  they  differ  from  judgments  inter  partes  1136 

alphabetical  list  of,  what   are   1137 

what  are  not   1136 

how  far  conclusive  without  being  pleaded  1135 

how  far  binding  upon  strangers  1139-41 

conclusive  in  civil  cases  of  facts  adjudicated,  unless  want  of 

jurisdiction,  fraud,  or  collusion  be  proved  1139 

but  not  of  facts  on  which  adjudication  rests,  if  such  facts  put 

directly  in   issue  in   subsequent   suit   1141 

conclusive  on  parties  of  facts  directly  in  issue  and  determined  1141 

effect  of  conflicting   1142 

are  they  binding  in  criminal  cases?  1142-3 

2.  judgments  inter  partes: —   1144-65 

not  admissible  for  or   against  strangers   .»  1144 

except  on  public  subject  as  evidence  of  reputation  1144 

then  binding  on  parties,  and  admissible  against  strangers  1144 

always   admissible  against  parties  or  privies   1145 

not  conclusive  unless  pleaded  as  estoppel  1145 

but  cogent  evidence,  and  why  1145 

where  two  suits  on   different  principles   1145 

who  are  parties  within  this  rule  1146 

all  individually  named  in  record  1146 

prochein  amy  of  infant  not   a  party,  but  infant  is   1146 

where  person  sui  juris  made  party  without  consent  1146 

how  such  person  should  proceed  on  hearing  of  action  1146 
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admissibility  and  effect  of  judicial  records  and  documents  (continued)  : — 
are  persons,   on  whose  behalf   action   brought   or   defended, 

parties?      1147 

who  are  privies  within  this  rule  1148 

who   are   not    1151 

judgment  against  one  joint  debtor  admissible  for  other  1150 

may  be  pleaded  and  proved  in  bar  without  satis- 
faction        1150 

judgment    and    satisfaction    against    one    joint    and    several 

debtor  is  a  bar  to  an  action  against  other  1150 

judgment  obtained  by  one  joint  debtor  when  conclusive    in 

action    against   other    1150 

pendency  of  action  on  joint  contract  or  trespass,  effect  of,  on 

second    suit    1150 

judgment  when  admissible  for  garnishee  1151 

criminal  prosecution  inadmissible  in  civil  action  1151 

unless  admissible  as  evidence  of  reputation   1151 

judgment  in  civil  action  inadmissible  in  criminal  prosecution  1151 
record    of    principal's    conviction,    inadmissible    on    trial    of 

accessory       1151 

verdict  for  or   against  tenant  for  life,  not  evidence  for   or 

against   reversioner    1151 

verdict  against  lessee  not  evidence  against  lessor  1151 

when  record  conclusive  as  an  admission  1162 

judgment  on  plea  of  guilty,  evidence  against  prisoner  in  civil 

action      1152 

judgment  must  have  decided  point  in  issue  in  second  suit  ...  1153 

the  two  actions  need  not  be  in  same  form,  if  issues  same  1153 

identity  of  writ  immaterial,  if  issues  different   1153 

illustrations      1153-7 

plaintiff  in  first  suit  may  be  defendant  in  second,  if  points  in 

dispute    the    same       1157 

defendant  after  pleading  set-off,  bringing  action  for  demand  1157 

judgment,  when  not  conclusive  in  cross  action  1157 

if  suits  merely  relate  to  same  transaction  or  property  1157 

running-down   cases       1157 

test  of  admissibility,  will  same  evidence  sustain  both  actions?  1158 

plaintiffs  cannot  split  their  demands   1159 

all   damages  in   respect  of   same  cause    of    action    must    be 

recovered  in  one   action   1159 

illustrations    in    superior    courts    1159 

in    County    Courts    1160 

judgment  on  one  indictment,  when  conclusive  on  second  ...  1161-5 
indictment  for  burglary  and  stealing  goods  of  A.,  no  bar  to 

indictment  for  burglary  and  stealing  B.'s  goods  1161 

burglary  and  stealing — burglary  with  intent  to  steal  1161 

larceny — obtaining  same  goods  under  false  pretences  1161-3 

other  examples      1162-3 

acquittal  for  murder,  second  indictment  for  manslaughter  ...  1164 
indictment  for  compound  offence,   second  indictment  simple 

offence    included    therein    1164 

indictment  for  simple  offence  second  indictment  for  compound 

offence  including  the  former     1164 

how  to  act,  if  indictment  for    simple    offence    preferred    by 

mistake      1164 

indictment  for  lesser  offence  a  bar  to  subsequent  indictment  on 

same  facts  for  more  aggravated  offence   1164 

except   where   subsequent   indictment    for    murder    or    man- 
slaughter        1164 

acquittal  by  competent  foreign  court   a  bar    to    subsequent 

indictment     1164 

method  of  proof  of  such  acquittal     1164 

^ules  applicable  to  judgments  in  rem  and  inter  partes: —  1166-7 

1.  judgments  not  evidence  of  matters  collateral  or  to  be  inferred  1166 

2.  judgments  inadmissible  against  stranger  on  proof  of  fraud  ....  1167 

is  it  admissible  against  innocent  party?   1167 

admissible  against  guilty  party?   1167 
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rules  applicable  to  judgments  in  rem  and  inter  partes  (continued)  : — 

3.  judgment  inadmissible  on  proof  of  want  of  jurisdiction  1168-72 

what  offences  not  cognisable  at  Quarter  Sessions  1168 

summary  convictions,  want  of  jurisdiction  1170 

adjudication  must  disclose  facts  suifioient  to  give  jurisdiction  1170 

illustrations      • 1170 

facts   showing  jurisdiction,   when   implied   1172 

4.  judgments  inadmissible,  unless  final  1172 

when  not  on  merits  1172 

orders  of  removal  quashed  not  on  merits  1173 

judgments  inadmissible,  on  proof  of  reversal  1174 

effect  of  pendency  of  writ  of  error  or  an  appeal  1174 

effect  of  judgments  will  sometimes  vary,    as    pronounced    in 

favour  of  one  or  other  party  1175 

admissibility  and  effect  of  foreign  judgments   1176-90 

term  includes  those  of  Irish,  Scotch,  colonial,  and  foreign  Courts  1176 
how  far  rules  identical  with  those  governing  home  judgments  ...  1170 

proof  of  jurisdiction  of  foreign  tribunals  1176 

how  far  necessary  to  plead  facts  showing  jurisdiction,  when  rely- 
ing on  judgment  as  an  estoppel  or  justification  1176 

jurisdiction  of  foreign  prize  courts  1176 

of  foreign  Courts  on  questions  of  marriage  or  divorce  1177 
of  foreign  Courts  over  real  property  in  this  country  ...  1179 

what  plea  to  jurisdiction  of  foreign  Court,  must  contain  1179 

foreign   judgments   repugnant   to  justice   1180 

or  obviously   erroneous    1180 

want  of  notice  of  foreign  suit  1182 

foreign  judgments  in  rein,  when  conclusive  : —  1182-5 

foreign  Courts  of  Admiralty,  on  questions  of  prize  1182 

foreign  sentences   as  to  marriage  or  divorce   1184 

as    to    guardianship    1184 

as  to  bankruptcy  and  insolvency  1184 

powers  of  guardians   strictly  local   1184 

effect  of  foreign  probates  or  letters  of  administration  1185 

they  do  not  entitle  parties  to  sue  in  England  1185 

foreign  judgments,  inter  partes,  when  pleaded  as  a  defence  1185 

1.  when  adverse  to  party  bringing  second  action  1185 

2.  when  in  his  favour,  and  he  has  sued  again  on  original  cause  of 

action       1186 

foreign  judgments  inter  partes,  when  sued  upon  1187-9 

when  such  judgments  may  be  sued  upon  1187 

are  they  conclusive  when  sued  upon?   1188-9 

foreign  judgment  conclusive  if  it  comes  collaterally  in  question...  1189 

does  not  merge  original  cause  of  action  1189 

admissibility  and  effect  of  proceedings  in  bankruptcy  1190 

effect  of  publication  in  Gazette  of  order  of  adjudication  1057,  1190 

of  receiving  order  1057,  1190 

of  certificate  of  appointment  of  trustee  1190 

of  order  releasing  trustee   1191 

of  order  of  discharge  of  bankrupt   1191 

of  certificate  of  of&cial  receiver  that  Court  has  approved  of 

composition   or   scheme    1190 

of  certificate  of  facts  by  President  of  Board  of  Trade 1191 

admission   and   effect  of   answers,   demurrer,    and   pleas   in   Chancery 

under  old  system      1192 

of  bills  in  Chancery     1192 

of    depositions    1192 

of  judge's  orders,  as  a  bar  to  fresh  summons  .' 1193 

of  dismissal  of  affiliation  summons  by  justices  1193 

of  awards     1194 

of  probates  on  trials  relating  to  realty  1194-7 

notice  of  proving  devise  by  probate  must  be  given  1195 

of  orders  of  late  Poor  Law  Board,  or  of  Local  Government  Board 
on   questions   touching   settlement,   removal    and   chargeability 

of  paupers      1197 

of  denoting  stamps  affixed  by  Commissioners  of  Inland  Eevenue  1197 
of  recitals  in  judicial  documents  1198 
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admission  and  effect  of  answers,  &c. — continued. 

of  orders  under  Trustee  Act,  1893  119ff 

or  orders  under  Irish  Encumbered  Estates  Act,  1849  1198 

of  writs  of  fieri  facias   1198 

of  inquisitions   1199,  120O 

of   Doonffsday-book    1199 

of  visitation  books  at  Heralds'  College  1200 

of  Irish  Down   survey   1201 

of  ordnance  survey  in  England  or  Ireland  1201 

of   surveys  and  maps   1201 

of  surveys  made  in  pursuance  of  statute  or  royal  commission  1199' 

of  terriers      1202 

of  returns  from  incumbents  of  livings  1202 

of  court  rolls      1203 

confidential  reports  to  the  Crown  not  evidence  as  1200 

admissibility  and  effect  of  official  registers  and  public  documents  : — 

1082,  1203 
lists  of  such  registers  and  books  120312 

PUBLIC  EEGISTEES,  alphabetical  list  of  what  are  1087 

are  not  1082,  1083 

PUBLIC  EIGHTS,  reputation,  admission  as  to  (see  Public  and  General 

Interest)      417-36 

PUBLIC  RUMOUE,  evidence  of,  when  admissible  398 

PUBLIC  SCHOOLS  ACT,  1868  (see  Table  of  Statutes,  31    &    32   Vicf. 
c.  118;  see  also  Endowed  Scliools  Act), 
presumption  in  favour  of  requisitions  of   76 

PUBLIC  STOEES,  possession  of,  raises  presumption  of  guilt,  when  282 

PUBLIC  WOEKS  in  England  or  Ireland,  seal  of  commissioners  of,  judi- 
cially noticed      9 

orders  of  commissioners,  how  proved  (see  sub  tit.  "  Drainage  ")  1096 

PUBLIC  WOESHIP  REGULATION  ACT,  1874  (see  Table  of  Statutes, 
37  &  38  Vict.  c.  85). 
attendance  of  witnesses  under,  how  enforced  886-9 

PUBLICAN  (see  Victualler). 

PUBLICATION  of  libel  by  agent,  when  principal  responsible  for  118,  616 

of  former  libels,  when  admissible  to  prove  malice  249 

mode  of,  in  action  for  libel,  evidence  of  animus  251 

of  by-laws  of  railway  company,  how  proved  1123 

of   rates,   when   presumed    149 

PUNISHMENT,  witness  not  bound  to  answer  questions  tending  to  subject 

him   to      997-1007 

witness  is  not  compellable  to  produce  documents  tending  to  subject 
him   to       1006 

PUECHASEE,  admissions  by  vendor  after  sale,  not  evidence  against  ....  538 

encouraged  by  owner  to  buy  land  of  another,  shall  hold  against  owner  569 

when  title  of,  cannot  be  disputed  by  vendor  573 

when  bound  by  judgment  against  vendor  1148 

tena^t  does  not  surrender  his  lease  by  agreeing  to  become  689 

of   property   in   his   own   name,   trustee   for    party    paying    purchase- 
money       695 

exceptions  to  this  doctrine  of  resulting  trusts  695 

PUECHASING  PEACE,  offers  made  for,  when  inadmissible  530,  539-40 

caution  respecting  such  offers   540 
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PUTATIVE    PATHEE,    declarations    of,    inadmissible    in    questions    of 

pedigree       443 

competent  witness  in  affiliation  case  917 

PUTTING  OFF  trial  (see  Postponement  of  Trial), 
counterfeit  coin  (see  Coin). 


QUAKEBS,  affirmations  may  be  made  by  943 

so,  by  persons  who  have  been  Quakers 943 

what  registers  of,  in  custody  of  Registrar-General  (see  sub  tit.  "  Births, 

&c.    Registration  ")       1035 

admissibility  of  registers  of  marriages  of  1203 

QUALIFICATION,  proof  of,  when  dispensed  with  by  opponent's  admis- 
sion           543 

in  proceedings  against  persons  for  acting  without,  burthen  of  proving 
that  they  possess  it  lies  on  them    282-4 

QUALIFYING  WITNESSES  to  give  evidence,  costs  of,  when  allowed  ...     857 

QUALITY,  allegations  of,  usually  immaterial  220 

warranty  of,  when  implied  in  sale  of  goods  809-13 

QUANTITY,  in  indictments,  allegations  of,  usually  immaterial  219 

QUAEEEL,  proof  that  accused  and  deceased  had  a,  admissible  as  evidence 

of  malice  on  indictment  for  murder  254 

QUARTEE  SESSIONS,  alphabetical  list  of  offences  not  triable  at  1168 

may   amend   criminal    proceedings    209 

appeal  to  Queen's  Bench  from,  confined  to  questions  of  law  57 

record  of,  in  criminal  matters,  how  proved  1055 

on  removal  orders,  provable  by  book  of  Clerk  of  Peace  1067 

judgment  of,  on  orders  of  removal,  when  conclusive  1139 

when  not  conclusive   1173 

attendances  of  witnesses  before,  how  enforced  849,  856,  866 

witnesses  attending  before,  privileged  from  arrest  905 

QUEEN  ANNE'S  BOUNTY,  returns  by  parson  to  governor  of,  may  be 

proved  as   an  admission      1202 

QUESTION   (see  Answer,  Leading   Question). 

confession  obtained  by,  not  inadmissible  595 

QUIET  ENJOYMENT,  covenant  for,  implied  in  lease  806 

QUINTILIAN,  his  advice  as  to  cross-examination  979 

QUI  SENTIT  COMMODUM,  SENTIBE  DEBET  ET    ONUS,    applica- 
tion of  maxim  to  privies     95 

QUI  TAM  ACTION,  within  what  time  it  must  be  brought  83 

defendant  admissible  witness  in  917 

QUO  WARRANTO,  judgment  of  ouster  in,  against  incumbent,    binding 

on  claimants  under  him     1148 

inspection  of  documents  to  support,  when  allowed   1032 


RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854  (see  Table  of  Statutes, 
17  &  18  Vict.  c.  31), 
contracts  for  carriage,  when  valid  under  756 
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EAILWAY  COMMISSIONEES,  seal  of,  judicially  noticed  9 

signatures  of,  require  no  proof   1085 

may  enforce  attendance  of  witnesses  897 

may   send   notices   through  post    174 

EAILWAY    COMPANIES    SECUEITIES    ACT,    1866    (see    Table    of 
Statutes,  29  &  30  Vict.  u.  108), 
authorises  inspection  of  company's  books  in  certain  cases  1037 

EAILWAY  DEBENTUEE  STOCK, 

not  an  interest  in  lands  within  Statute  of  Frauds  714-5 

EAILWAYS  (see  Joint  Stock  Companies). 

evidence  of  George  Stephenson  rejected,  as  to  possible  speed  on  69 

liabilities  of  provisional  committeemen   507 

by-laws  of,  how  proved  : 1087,  1122 

inspection  of  accounts  of  railway  companies  1037 

of  other  books  of  such  companies  1037 

orders  and  documents  of  abolished  commissioners  of,  how  proved  1085 

of  Board  of  Trade  respecting,  how  proved  1085 

plans  and  book  of  reference  of,  deposited  with  clerks  of  peace,  how 

inspected  (sub  tit.  "  Parliamentary  Documents  Deposit  Act")  ...  1037 

how  proved 1090 

modification  of  works  on,  how  authorised  by  certificates  1101 

proof  and  effect  of  certificates  to  modify  construction  of  works  1101 

must  pay  surgeon  for  attending  servant  injured  by  accident,  though 
verbally  engaged      671 

EAILWAYS  EEGULATION  ACT,  1871  (see  Table  of  Statutes,  34  &  35 
Vict.  c.  78). 

EAPE,  boy  under  14  cannot  commit  .• 110 

nor  be  guilty  under  Criminal  Law  Amendment  Act 

of  carnal  knowledge  of  girl  under  13  110 

nor  of  an  assault  with  intent  to  commit  110 

may  be  principal  in  rape  in  second  degree  110 

or  may  be  convicted  under  Criminal  Law  Amend- 
ment  Act   of  criminal   assault,   or    assault    with 

intent  to  commit     110 

girl  of  13  cannot  consent  to  sexual  intercourse  110 

costs 860 

presumptive  evidence   against,   anecdote    200 

acquittal  of  prisoner  as  principal  in,  no  bar  to  indictment  for  aiding 

others 1162 

acquittal  on  charge  of,  no  bar  to  indictment  for  assault  with  intent  ...  1162 

but  is  a  bar  to  indictment  for  an  attempt  1162 

wife  competent  against  husband  indicted  as  accessory  to,  on  her  924 

recent  complaint  by  prosecutrix,  how  far  admissible  393,  400 

bad  character  of  prosecutrix,  admissible  to  impeach  her  veracity  271 

when  specific  immoral  acts  of  prosecutrix  may  be  proved  271,  988 

prosecutrix  may  be  cross-examined  as  to  immoral  conduct  988 

EASUEE   (see  Alteration). 

BATE  cannot  be  primarily  proved  without  production  of  rate-book  309 

what  presumption  recognised  in  favour  of  148-9 

when  action  lies   against   justice  for    issuing    distress    warrant    on 
invalid      1135 

EATB-BOOK,  how  proved  in  the  case  of  highway  rates  149 

in  the  case  of  poor-rates  149 

admissibility  and  effect  of 148-9,  1206 

EATBABLE  ABATEMENT  of  legacies,  doctrine  of  162 

EATED  INHABITANTS  (see  Inhabitants). 

1420 


INDEX. 

PAGE 

EATIPICATION  after  full  age  of  promise  by  infant  is  void  (see  Infant)      750 
of  unauthorised  act  of  agent  by  principal,  effect  of  415,  676,  762 

BEADING  OP  DOCUMENT,  rule  as  to- reading  whole  503-6,  772 

by  witness  to  refresh  his  memory  (see  Memory)  960-6 

by  opponent,  when  he  must  put  it  in  965 

BEADY-FUENISHED  HOUSE,  what  is  implied  in  demise  of  ,.     808 

BEAD  PEOPEETY  LIMITATION  ACTS,  1833,  1874  (see  Table  of 
Statutes,  3  &  4  Will.  4,  u.  27,  and  37  &  38  Vict.  c.  57,  and  Limita- 
tions). 

EEALTY,  presumption  as  to  ownership  of,  from  possession  of  130 

what  incidents  are  annexed  to  contracts  for  sale  of  805 

to  demise  of     806 

in  this  country,  how  affected  by  foreign  judgments  1179 

will  affecting,  provable  by  probate,  when  1194-7 

BBASONABLE  belief,  care,  cause,  hours,  notice,  suspicion,  time,  how  far 
question  for  judge  or  for  jury  (see  Functions  of  Judge  and  Jury), 
time,  presumption  as  to,  when  contract  is  silent  171 

BEBUTTING  AN  EQUITY,   means  the  rebutting  presumptions    raised 

by  equity  against  apparent  intention  of  instrument  843  et  seq. 

instances  of  such  presumptions  : — 

legacies  not  cumulative,  when  sums  and  motives  correspond  843 

against  double  portions,  when  child  provided  for  by  settlement  and 

will       843 

that  portionment  of  legatee  by  parent   is   ademption  pro   tanto   of 

legacy     843 

that  debt  due  from  testator  is  satisfied  by  legacy  844 

that  purchaser  is  trustee  for  party  paying  purchase-money  844 

parol  evidence  and  declarations  of  intention  admissible  to  rebut  an 

equity       843 

may  be  met  by  counter-parol  evidence  to  fortify  presumption  845 

but  such  evidence  inadmissible  in  first  instance  845 

distinction  between  legal  presumption  and  rules  of  construction  845-7 

the  former  may  be  rebutted,  and  if  so,  supported  by  parol  evidence  ...  846 

with  the  latter  no  evidence  receivable  on  either  side  846 

BECALLING  WITNESSES,  judge  has  discretionary  power  of  1013 

when  he  will  or  will  not  exercise  such  power  1013 

EECEIPT,  thirty  years  old,  requires  no  proof  94 

oral  evidence  of  payment  is  still  admissible  though  one  given  312 

in  general  only  prima  facie  evidence  of  payment  511,  579,  777 

when    conclusive    evidence    567 

of  payment  indorsed  on  mortgage,  effect  of,  by  building  societies,  &c.     692 

effect  of  production  by  solicitor  of  deed  acknowledging  100 

effect  of  statement  in  operative  part  of  deed  of  .' 100 

unstamped,  may  be  consulted  to  refresh  memory   963 

of  goods,  what  will  take  case  out  of  Sale  of  Goods  Act    719 

for  last  quarter's  rent,  prima  facie  evidence  of  antecedent  payments  172-3 
of  part  payment,  indorsed  by  payee  on  bond  or  specialty,  effect  of,  on 

Statute  of  Limitations  163,  472-6 

on  bill  or  note,  effect  of,  on  same  statute  ...  472 
by  deceased  agent,   &c.   when  admissible    as    against    interest     (see 
Interest)      466-8 

EECEIVEE,  entries  against  interest  made  by  deceased,  admissible  462 

how  far  necessary  in  such  case  to  prove  appointment  467 

of  stolen  property,  not  affected  by  confession  of  thief  615 

how  far  affected  by  acquittal  of  thief  1151 

married  woman  cannot  be  convicted  of  receiving  from  husband  186 

possession  of  other  stolen  property,  how  far  evidence  against  252-3 

guilty  knowledge  of,  when  presumed  252-5 
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count  for  receiving  stolen  property   may  be  joined  with    count    for 

stealing      246 

appointed  by  foreign  court,  whether  recognised  here  1179 

EECENT  COMPLAINTS,  proof  of,  how  far  admissible  400 

EECENT  POSSESSION  OF  STOLEN  PEOPBETY,  raises  presumption 

of  guilt     143-4 

such   presumption   sometimes   erroneous    69 

what  amounts  to  143-4 

to  what  charges  presumption  of  guilt  that  arises  from,  is  applicable  ...  143-4 

EECIPEOCITY,  necessary  element  is  estoppel  103,  557 

rule  of,  when  testimony  given  in  former  trial  is  tendered  345-8 

EECITALS  in  deed,  how  far  partly  estopped  by  101-3 

when  evidence  of  meaning  of  operative  words  in  deeds  772 

in  writs  and  warrants,  when  unnecessary  90 

admission  and  effect  of,  in  statutes  and  proclamations  1126 

in  private  Acts  1126 

in  judicial  documents      1198 

in  family  deeds,  as  evidence  in  cases  of  pedi- 
gree           448 

in  deeds  and  leases,  as  evidence  of  reputation    427 
of  deeds  in  other  deed,  when  waiver  of  calling  attesting  witness  to 

former      1233 

when  formal  may  be  contradicted  by  parol  789 

EBCOGNITION  of  relationship  by  family  conduct,  admission  in  pedigree 

cases      446 

of  unauthorised  acts  of  agent  by  principal  763 

of  of&cial  character  of  opponent  by  treating  him  as  entitled  thereto  ...  542-4 

EBCOGNIZANCE,  witness  made  to  attend  by  (see  Attendance  of    Wit- 
ness)          849-51 

within  what  time  debt  or  scire  facias  upon,  must  be  brought  81,  754 

taken  out  of  Statute  of  Limitations  by  written  acknowledgment  or 
part  payment     473,  754 

EBCOLLECTION  (see  Memory). 

EECOED  OFFICE,  in  England  or  Ireland,  present  repositories  of  1017 

seal  of,  judicially  noticed      9 

enumeration  of  records  deposited  in   1017 

regulation  as  to  inspection  of  them  and  fees  1017 

have  the  public  a  right  to  inspect  them?  1017 

records   in,   how  proved   1049 

EECOED  OFFICE  OF  SEAMEN  (see  Seaman). 

EECOED  OF  TITLE  ACT  (lEELAND),  1865   (see  Table    of   Statutes, 
28  &  29  Vict.  c.  88). 

EECOED  OF  TITLE  OP    LANDED    ESTATES    COUET    IN    lEB- 

LAND,  seal  of,  judicially  noticed   9 

EBCOEDS,  when  amendable  in  criminal  cases  (see  Amendment)  209-11 

in  actions     204-7 

inspection,  proof,  admission,   and  effect  of   (see  Public  Records  and 
Documents). 

of  courts  of  justice  are  presumed  correct  90 

jury  cannot  examine,  to  give  opinion  as  to  erasures  57 

EBCOEDEES  are  unable  to  try  certain  offences  1168 
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EBCOVEEY  OP  LAND,  in  actions  for,  plaintiff  must  rely  on  his  own 

title     132 

in  actions  for,  possession  sufficient  title  against  wrong-doer  132 

how  defendant  may  entitle  himself  to  begin  286-8 

judgment  evidence  for  or  against  plaintiff  in  action  for  mesne  profits  1153 
in  second  action  for  same  premises  against  same 
defendant      1147 

EEdRIMINATION,  how  far  allowed  in  discrediting  witnesses  1011 

EECTIPICATION  OF  INSTEUMENT,  when  allowed  in  equity  781 

EECTOE  (see  Parson). 

EE-EXAMINATION  OP  WITNESSES  (see  Witnesses)  1011-12 

EEFEEEE  (see  Arbitrator,  Attendance  of  Witnesses). 

EEEEEENCE  (see  Award). 

by  one  instrument  to  another,  effect  of  701 

by  signed  letter  to  memorandum  of  agreement,  satisfies   Statute  of 

Frauds,    when      _ 701 

by  will  to  other  writings,  effect  of  732,  834 

to  third  person  for  information  (see  Admissions)  522 

EEFOEMATOEY   SCHOOLS    (see   Children   Act,   1908),    certificate    of, 

how  proved      1101 

EBFOEMING  WEITINGS,  when  action  lies  for  781 

EEFEESHING  MEMOEY  of  judge,  as  to  matters  judicially  noticed  ...      22 

of  witness   (see  Memory)      960-6 

of  expert   (see  Experts,  Memory)   973-4 

EEFUSAL  (see  Demand  and  Refusal). 

EEGIMENTAL  BOOKS,  records  in,  proof  and  admission  of    (sub    tit. 

"  Army   Documents  ")       1095 

EEGIMENTAL  EQUIPMENTS  AND  STOEES,    possession    of,    raises 

presumption  of  guilt,  when  , 282 

EEGISTEES,  public  (see  also  Public  Registers),  what  are  1090 

what  are  not    1082,  1083 

inspection  of,  when  allowed  (sub  tit.  "  Birtlu,  do.  Registration  Act  ") 

(see  Public  Records  and  Documents,  Copy)   1036-41 

entries  in,  how  proved   1085,  1087 

admissibility  and  effect  of  1203-7 

of  births,  baptisms,  marriages,  deaths  and  burials  (see  those  Titles), 
under  Burials  Act,  1864,  how  proved   (sub  tit.  "Births,  d-c.  Regis- 
ters")   1090 

of  copyrights,   admissibility  and  effect  of   1205 

of  medical  men,  admissibility  and  effect  of  1112 

of  Patents,  Designs  and  Trade  Marks,  admissibility  and  effect  of  ...  1205 

of  veterinary  surgeons      1112 

of  pharmaceutical  chemists,  and  chemists  and  druggists,  how  proved  1112 

of  dentists   1112 

of  sea  fishing  boats,  admissibility  and  effect  of  1207 

of  British  ship,  admissibility  and  effect  of  (sub  tit.  "  Merchant  Ship- 
ping ")       1207-8 

of  licences  under  Licensing  Act,  1872,  proof  and  effect  of  1093 

of  stock,  what  are  evidence  1206 

EEGISTBE-OFFICE,  seal  of,  judicially  noticed  9 

registers  of,  how  proved  (sub  tit.  "  Births,  dc.  Registers  ")  1090 
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EEGISTEEED  LETTEE,  notices  under  Bankruptcy  Act  must  be  sent 

by,  when     173 

what  summonses,  warrants,  &c.,  may  in  Scotland  be  served  by  173 

EEGISTEAE8   OE  BANKEUPTCY  COUETS,   signature  of,    judicially 

noticed      16 

EEGISTEAE  OP  COUNTY  COUETS  (see  County  Courts). 

EEGISTEAE  OP  DESIGNS,   seal  of,  judicially  noticed    (see    Patents, 

and  Designs  Act,  1907)  9 

EEGISTEAE  IN  LUNACY  may  give  office  copies  of    what    documents 

(sub    tit.    "  Lunacy  ")    1096 

EEGISTEAE  OP  SEAMEN  (see  Seamen). 

EEGISTEATION  (see  Enrolment,  Certificates). 

of  assurances  of  lands  in  Ireland,  seal  of,  judicially  noticed  9 

of  life  annuities  and  rent-charges,  when  necessary  769 

of  deeds  and  wills  in  Yorkshire  and  Middlesex,  permissive  771 

how  proved      1118 

of  companies  under  old  Joint  Stock  Companies  Act,  how  proved  313 

of  chapels  for  marriages,  when  presumed  146-6 

of  trade  marks  (see  the  Trade  Marks  Act,  1905  (5  Ed.  7,  u.  10))  1105 

of  title  to  land  under  Land  Transfer  Acts,  1876  &  1897  770 

medical  men  must  prove,  when   „ 168 

can  prove,   how   1112 

EEGISTEATION  OP  BUEIALS  ACT,  1864  (see  Burials  Act,  1864). 

EEGULAEITY  presumed  from  lapse  of  time 124 

with  respect  to  judicial  and  official  acts  145-7 

what  private  acts  149-52 

EEGULATION  OP  EAILWAYS  ACT,  1873  (see  36  &  37  Vict.  >,.  48). 

EEGULATIONS  (see  Rules). 

issued  by  the  Crown,  Privy  Council,  or  any  Principal  Department  of 
Government,   how   proved    1044 

EEJECTION  of  evidence  by  judge  improperly,  effect  of  1248 

the  evidence  should  be  formally  tendered  to  judge  1248 

EELATIONS,  declarations  of  deceased,  admissible  in  matters  of  pedigree 

437-41 
parol  evidence  of  what  testator  meant  by,  inadmissible  825 

EELATIONSHIP  of  declarant,  necessary  in  matters  of  pedigree  437 

must  be  proved  by  evidence  independent  of  declaration  441 

questions   of,   are   matters   of   pedigree    ' 441 

recital  of,  in  private  Act,  cogent  evidence  of  pedigree  1126 

EELEASE  by  nominal  party,  effect  of,  on  real  party  511 

remedy  of  real  party  511-13 

by  bankrupt's  partner,  when  void  615 

EELEVANCY  (see  Issue,  Collateral  Facts), 

what  latitude  as  to,  allowable  on  cross-examination  (see  Witnesses)  984-92 

EELIEP,  effect  of  giving,  as  to  settlement  of  pauper  545 

EELIGIOUS  BELIEP  unnecessary  in  witness  (see  Competency)  940 

affirmation  may  be  made  by  persons  having  no  940 

defect  of,   never  presumed    940 
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EBLIGIOUS  WOESHIP,  certificate  of  registration  of  places  of  1103 

EBMAINDEEMAN  not  affected  by  admissions  of  tenant  for  life  521 

title  of,  must  be  evidenced  by  deed  667 

when  judgment  for  one,  evidence  for  party  next  in  succession  1148 

EBMAND  of  accused  by  justices,  limited  to  what  time  39 

EEMANET,  when  cause  made  a,  subpoena  must  be  re-sealed  and  re-served    853 

EEMOTENESS  OF  EVIDENCE  ground  for  rejecting  it,  when  235 

EEMOVAL  (see  Settlement  of  Paupers). 

grounds  for  quashing  order  of,  may  be  shown  by  parol  824 

order  of,  unappealed  against  or  confirmed  on  application,  conclusive 

against  strangers    1141,  1175 

as  to  all  facts  stated  in  it,  necessary  to  decision  1141 

quashed  on  appeal,  conclusive  between  contending  parties  alone  1175 
and  only  as  to  point  that  appellants  were  not  then  bound  to 

receive  pauper     1175 

when  not  a  bar  to  a  second  order  of  removal  1173 

effect  of  entry  by  sessions  that  order  is  quashed  "  not  on  merits  "  1173 

may  be  defeated  by  showing  want  of  jurisdiction  in  justices  1170 

e.g.  by  showing  no  complaint  by  parish  officers  1170 

provable  by  book  of  clerk  of  peace  1067 

EEMDNEEATION   (see  Attendance   of   Witnesses). 

EENEWAL   OP  WEITS,  how  proved   107ff 

EENT,  presumption  from  payment  of  last  quarter's 172 

payment  of,  not  conclusive  admission  of  landlord's  title  108 

receipt  of,  when  and  how  far  proof  of  reversioner's  title  ISO' 

acceptance  of,  when  confirmation  of  invalid  lease  j...  647,  679 

after  expiration  of  old  lease,  raises  presumption  of  new 

tenancy  from  year  to  year  169 

whether  demand  of,  is  waiver  of  notice  to  quit,  is  question  of  fact  ....  547 

within  what  hours  demand  or  tender  of,  must  be  made  36 

amount  of,  cannot  be  proved  by  parol,  when  304 

within  what  time  action  for,  must  be  brought  80 

suing  or  distraining  for,  when  waiver  of  forfeiture  547 

stated  in  memorandum  of  lease  cannot  be  varied  by  contemporaneous 

oral   agreement      791 

apportionment    of    '. 157 

EENT-CHAEGE  must  be  registered  in  Enrolment  Department  of  Central 

Office,   when      769 

proof  of  enrolment  of  deed  granting    1118 

EEPAIES,  landlord  not  bound  to  do,  without  special  contract  807 

not  done  by  landlord  under  contract,  will  not  justify  tenant  in  quitting    807 

lease  in  Ireland  implies  agreement  by  tenant  to  do  807 

certified  under  Ecclesiastical  Dilapidations  Act,  1871  1102 

EEPLBADEE  will  be  ordered  by  Court,  where  judicial  admission  made  by 

mistake      646 

EEPLBVIN,  landlord  or  person  in  whose  right  cognisance  made,  bound 

by  judgment  in      1147 

judgment  in,  for  plaintiff,  bar  to  action  of  trespass,  when  1153 

in  action  of,  special  damages  recoverable  1153 

within  what  time  action  for,  must  be  brought   77 

bond  now  granted  by  registrars  of  County  Courts  and  exempt    from 

stamp       1234 

jurisdiction  of  sheriffs  with  respect  to,  has  ceased   1234 
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REPLY,  leave  to  deliver,  now  generally  necessary  225 

practice  as  to  calling  evidence  in  289 

plaintiff's  affidavits  in,  confined  to  matters  strictly  in  reply  291 

vrhen  plaintiff  or  prosecutor  entitled  to   291 

no  right  to  merely  because  accused  has  given  evidence  under  Criminal 

Evidence   Act 292 

when  Attorney  or  Solicitor-General  entitled  to  293 

only  Attorney  and  Solicitor-General,  and  not  representative  o£  either 

entitled  to 293 

this  privilege  of  Attorney  and  Solicitor-General  inexpedient  293 

person  refusing  to,  on  question  put,  how  far  evidence  of  acquiescence  553-7 

to  inquiries,  how  far  admissible  to  prove  search  for  document  322 

for  witness  ...  348,  375,  397 

for    attesting    witness  1236 

to  prove  denial  by  bankrupt  397 

REPORTS  of  inspectors  under  Companies  Act,  how  proved  1093 

of  Commissioner  or  Surveyor-General  of  Woods  and  Forests,  how  proved 

1048 
REPOSITORY  (see  Custody). 

REPRESENTATION,  when  law  will  infer  malicious  or  fraudulent  intent 

from  false     88 

respecting  credit,  &c.  of  another,  must  be  writing  signed  751  et  seq. 

acted  upon,  when  it  operates  as  an  estoppel  (see  Admissions)  564-74 

of  a  dramatic  piece,  what  constitutes  question  for  jury  55 

by  partner  in  ordinary  course  of  partnership  business  binds  firm  411 

REPRESENTATIVE  (see  Agent,  Executor,  Administrator). 

BEPUTATION,  when  admissible  as  to  character  of  party  (see  Character). 

of   witness   (see   Character)    1009 

to  prove  marriage,  admissible  166,  398 

except  in  cases  of  adultery,  and  on  indictment  for  bigamy  ....  166,  398 
in  matters  of  public  and  general  interest   (see  Public    and    General 

Interest)      417-36 

in  matters  of  pedigree  (see  Pedigree)  437-51 

when  original   evidence   397-9 

verdicts,  iudements,  decrees,  &c.,  when  admissible,  as  in  nature  of 

429-32,  1144 

awards   inadmissible      • 431,   1194 

deposited  plans  of  proposed  railway  company,  inspection  of  1039 

plans  and  charts  from  government  office,  when  inadmissible  1200 

surveys,   when   inadmissible    1201 

RES  GESTiE,  what  constitute   (see  Hearsay)   401 

question    for    judge    401 

what  declarations  and  acts  admissible  as  part  of  401-6 

even   as   evidence  for  declarant    403 

declarations   accompanying   acts,  evidence  of   declarant's  knowledge, 

belief   or   intention    404 

are  no  proof  of  the  acts  themselves  404 

declarations  accompanying  irrelevant  acta  inadmissible 405 

the  declarations  and  acts  must  illustrate,  or  be  connected  with,  the 

main  fact 405 

need  not  be  contemporaneous  with  it   405 

but  narratives  of  past  events  inadmissible  406 

RES  INTER  ALIOS  ACTiE   (see  Collateral  Facts,  Issue),  inadmissible  236-7 

RESCINDING  WRITINGS,  when  action  for,  lies  781 

RESEMBLANCE,  evidence  of,  between  child  and  alleged  father,  when 

admissible  in  cases  of  disputed  paternity  247 
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BBS  JUDICATA  (see  Public  Records  and  Decuments). 

EESOIiUTIONS,  read  at  meetings,  can  be  proved  by  parol  314 

published   in   newspapers,   cannot 309 

passed  at  meetings  of  corporations,  when  admissible 1208 

passed  at  meeting  of  creditors,  how  proved 1058 

EESTITUTION  of  conjugal  rights,  effect  of  wife's  confession  of  adultery 

in  suit  for     526-8 

RESTRAINT,  admissions  made  under,  when  admissible  541 

KESTEAINT  ON  ANTICIPATION,  married  woman  cannot  be  estopped 

from  setting  iip     568 

RESULTING  TRUST   (see  Trusts)   695 

RETAINER,  regular,  not  necessary  to  protect  communications  between 

solicitor    and   client      628 

of  solicitor  by  corporation,  must  be  under  seal  675 

unless  work  actually  done  675 

RETURN  by  sheriff,  when  conclusive  as  against  him  or  bailiff  577 

when  not      577 

by  parson  to  Governor  of  Queen  Anne's  Bounty  admissible 1202 

REVENUE  (see  Inland  Revenue). 

REVENUE  SIDE  OF  QUEEN'S  BENCH  DIVISION, 

judgments  in  informations  in,  are  judgments  in  rem  (sub  tit.  "  Con- 
demnations ")       1137 

conclusive,  even  against  strangers,  if  convictions  1140 

how  far  conclusive,  if  acquittals  1175 

witness  to  character  inadmissible  for  defendant  in  261 

remaining  in  Court  after  order  to  withdraw  , 956 

defendants   are   competent   witnesses   in    918 

law  officers  of  Crown  entitled  to  reply  in  293 

REVERSAL,  judgment  defeated  by  proof  of   1174 

REVERSION  must  be  evidenced  by  deed  667 

title  to,  when  proved  by  receipt  of  rent  130 

dealings  with,  formerly  regarded  with  suspicion  by  Court  of  Chancery  154 
this  rule  in  Equity  abolished  by  statute,  where  trans- 
action without  fraud  or  unfair  dealing  154 

verdict  for  or  against  tenant  for  life,  no  evidence  for  or  against  rever- 
sioner       1151 

not  affected  by  admissions  of  tenant  for  life  521 

REVIVAL  OE  WILL,  how  effected   740 

REVOCATION  of  will,  how  effected  (see  Will)  .....^ 734-40 

when  presumed      161 

when  parol  evidence  admissible  to  prove  or  disprove  786 

how  it  differs  from  ademption  of  legacy  786 

of  probate  or  letters  of  administration,  how  proved  1080 

effect  of  1194 

onus  of  proving,  on  whom  it  lies  735 

voluntary  settlement  should  contain  power  of  157 

REWARD,  when  allowed  for  activity  in  apprehending  felons  862 

RIGHT  OF  ACTION,  when  presum,ed  88 
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EIGHT  OP  COMMON   (see  Common). 

EIGHT  OF  WAY  (see  Way). 

EIGHT  TO  BEGIN  (see  Onus  Probandi)  286-9 

on  the  hearing  of  Appeals,  appellant  begins   286 

EIGHT  TO  EEPLY  (see  Onus  Probandi,  Reply)  290 

BIGHTS,  incorporeal,  must  be  evidenced  by  deed  667 

how  affected  by  Statute  of  Limitations  82 

what,  provable  by  reputation  420-23 

what,  not  provable  by  reputation   422 

are  private  prescriptive,  provable  by  reputation?  423 

mere  private,   not   provable   by   reputation    423 

proof  of  exercise  of,  not  necessary  to  let  in  evidence  of  reputation  ...     426 

public,   may  be   disproved  by  reputation   426 

of  public  to  inspect  records  in  custody  of  the  Master  of  the  EoUs  ...  1017 

to  inspect  and  copy  records  of  superior  Courts  1020 

of   inferior  Courts   1026 

KINGS,  inscription  on,  evidence  in  cases  of  pedigree  4A9 

EIOT,  on  trial  for,  costs  of  witnesses  may  be  allowed  860-4 

EITE  ESSE  ACTA,  presumption  as  to  (see  Presumption)  145-52 

ErVEE  presumption  as  to  right  of  soil  of  123-25 

may  be  rebutted  by  evidence  of  acts  of  ownership  in  other  parts  of  ...     239 

BOAD  (see  Highway),  order  of  justices  for  diverting,  is  a  judgment  in  rem 

1137-89 
when  verdicts  and  judgments  evidence  of  reputation,  as  to  liability  to 

repair     1144 

what  decisions  as  to,  considered  judgments  in  rem  1137 

law  of  the,  judicially  noticed  4-8 

EOBBEEY,  on  trial  for,  dying  declarations  of  party  robbed  inadmissible  ...     489 

acquittal  for,  bar  to  indictment  for  assaulting  with  intent  to  rob  1163 

for  larceny   1163 

is  an  acquittal  for  larceny  a  bar  to  indictment  for?  1164 

on  indictment  for,  prisoner  may  be  convicted  of  larceny  217 

or  of  assault  with  intent  to  rob  217 

can  married  woman  aiding  her  husband  be  convicted  of  highway?  ...     183 
depositions  taken  on  charge  of  assault  and,   admissible  on  trial  for 
murder      345 

EOLL  OP  SOLICITOES,  inspection  of  1036-41 

BOLLS  (see  Court  Rolls,  Master  of  the  Rolls). 

EOMAN  CATHOLIC,  how  sworn  in  Ireland  942 

bishop  can  prove  matrimonial  law  of  Eome  975 

priest,  confession  to,  not  privileged  622 

EOUTINE  (see  Course  of  Office  or  Business)  477-87 

EOYAL  PALACES,  privileges  of,  judicially  noticed   4-8 

EOYAL  PEOCLAMATIONS  (see  Proclamations). 

EOYAL   SIGN  MANUAL,  whether  judicially  noticed   16 

certificate  of   Sovereign   under,   inadmissible   1210 
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EULES   (see  Supreme  Court  Rules), 

of  Irish  prisons,  how  proved  1129 

of  superior  Courts,  when  judicially  noticed   21 

when   presumed  to  be  reversed   145 

provable  by  office  copies  1049,  1079 

of  equity,  when  judicially  noticed   (see  Chancery  Division)   4-8 

conflicting  with  rules  of  law,  must  prevail  4-8 

of  law,  to  be  explained  to  jury  by  judge  25 

of  pleading   (see  Issue,   General  Issue,  Pleadings). 

of  inferior  Courts,  how  proved   1079 

of  late  Poor  Law  Board  and  of  Local  Government  Board,  how  inspected 

and  proved  1040,  1046,  1047 

of  Bankruptcy  Court,   judicially  noticed   21 

made  under  Bankruptcy   (Ireland)  Amendment  Act,  1872,  judicially 

noticed      21 

under   Gas    and   Water   Works   Facilities   Act,    1873,    judicially 

noticed      21 

under  The  Crown  Office  Act,  1877,  judicially  noticed  22 

under  The  Summary  Jurisdiction  Act,  1879,  judicially  noticed  ...      22 

under  The  Naturalisation  Act,  1870,  how  proved  1044 

under  The  Prison  Act,  1877,  how  proved  1044 

under  The  Land  Transfer  Act,  1875,  judicially  noticed  21-2 

under  Landlord   and  Tenant   (Ireland)  Act,   judicially  noticed   ...       21 

of  Volunteer  Corps,  how  proved  (sub  tit.  "  Army  ")  1090,  1095 

of  reformatory  schools,  how  proved   1095 

of  industrial  schools,  how  proved   1095 

of  loan  societies,  how  proved   1095 

of  friendly   societies,  how  proved    1095 

of  building  societies,  how  proved   1095 

of   savings   banks,   how   proved    1087 

of  coal-mines  and  collieries,  and  certain  factories,  how  proved  (sub  tit. 

"  Mines  ")      1124 

of  water  companies,  how  proved  (sub  tit.  "  Metropolis  Water  Act  ")  1124 
for  preventing   collisions   at   sea,   and  respecting   lights,   fog-signals, 

steering  and  sailing,  how  proved  6,  1094 

presumption  of  wilful  default,  if  damage  caused  by  non-observance  of 

these  rules   6,   196 

of  evidence,  enforced  in  foreign  Courts,  not  recognised  here  58 

of  construction,  how  they  differ  from  legal  presumption  846 

EUMOUE,  evidence  of,   when   admissible   398 

EUNNING  BLOCKADE,  presumption  from  112-3 

EUNNING  DOWN,   in   cross-actions  for,   verdicts   sometimes    for    both 

plaintiffs       1157 


SAILING  EULES,  how  proved  6,  1094 

SAILOE  (see  Seaman). 

SALE,  what  must  be  by  writing  under  Statute  of  Frauds  (see  Statute  of 
Frauds). 

of  goods  through  a  broker,  what  is  best  evidence  of  316-18 

in   a   London   shop,   is   sale   in   market-overt    7 

what  incidents  annexed  by  common  law  to  contracts  of  805,  808,  9,  10,  11, 12 

when  pawnee  has  implied  power  of ■> 816 

a  lien  gives  no  right  of  816 

of  ship  must  be  by  bill  of  sale  (see  Bill  of  Sale)  681 

bill  of  sale  of  personal  chattels  must  be  filed  in  Central  Office,  when    768 

must  be  attested  by  one  or  more  witness  764 

witness  need  not  be  a  solicitor  764 
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SALE  OF  GOODS  ACT,  1893  (see  Table  of  Statutes,  56  &  57  Vict.  c.  71), 

provisions  o£   697 

construction  of  698,  701 

signature  to  order  book  sufficient  to  satisfy  the  701 

when  consideration  must  be  stated  in  writing  698 

■SALE  OF  INCUMBEEED  ESTATES,  seal  of  former  Commissioners  for, 

judicially  noticed  9,  10 

SALVOES  must  prove  dereliction,  how  196 

cannot  claim  more  than  a  moiety  of  property  saved  196 

injury  to  or  loss  of  their  vessel  presumed  to  have  been  caused  during 

service  of  196 

SAMPLE,  effect  of  sale  by  809 

SANCHO  PANZA,  his  judgment  in  a  case  of  rape  200 

SANITAEY  AUTHOEITIES  (see  Health). 

SANITY   (see  Insanity,  Lunacy,  Lunatic). 

presumed  till  contrary  proved   189,  279 

can  a  man's  acquaintances  express  their  opinions  respecting  his?  ...     968 

opinions  of  physicians  admissible  respecting   968 

letters  to  party  inadmissible  to  prove  his,  unless  acted  upon  by  him  ...     395 

formerly   aliter  in  Ecclesiastical   Courts   396 

is  a  coroner's  inquest   admissible  as  to?   1137 

of  testator,  how  far  probate  evidence  of  1140 

SATISFACTION,  judgment  without,   against   one  joint-debtor,   may   be 

pleaded  by  another  1150 

judgment  with,  against  joint  and  several  debtor,  may  be  pleaded  as 
estoppel  by  other  , 1150 

of  debt  by  legacy,  when  presumed  844 

SATISFIED  TEEMS,  outstanding,  when  determined  141,  142 

SAVINGS  BANKS,  rules  of,  how  proved  1087 

SCALE  OF  COSTS  allowed  to  witnesses  in  civil  cases  856,  857 

in    criminal    cases    856 

SCANDALOUS  MATTEE  may  be  ordered  to  be  struck  out  of  affidavit  ...     951 
or  affidavit  may  be  taken  off  the  file  when  containing  951 

SCHEDULE,  omission  by  insolvent  of  debt  from,  admission  that  it  is 

not  due  544,  545 

indictment  of  bankrupt  for  omission  from,  when  no  bar  to  second 
indictment       1162 

SCHOOL  BOAEDS,  inspection  of  books  of  (sub  tit.  "  Elementary  Educa- 
tion Act  ")   1036 

minutes  of  meetings  of  1208 

SCHOOLS  ENDOWMENT  (see  Endoioed  Schools  Act)  committee  of,  may 

enforce  attendance  of  witness   886-889,  899 

schemes  for,  presumed  duly  made   76 

SCHOOLS,    INDUSTEIAL    AND    EEFOEMATOEY,    certificates    of, 

how  proved  1101 

order  of,  detention  in,  how  proved  1097 

rules  of,  how  proved  1095 

SCHOOLS,  PUBLIC  (see  Public  Schools  Act). 
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SCIENCE,  experts  may  give  opinions  on  question  of  969-73 

SCIENTER,   question  of,  is   for  jury   43 

when  allegation  of,  is  surplusage,  in  action  for  breach  of  warranty  ...     211 

SCIENTIFIC  IN8TEUMENTS,  working  accuracy  of,  generally  presumed  ITG-r 
observations  of  electric  light  meters  admissible  ...: 176-7 

SCIENTIFIC  WITNESSES  (see  Experts). 

SCIEE  FACIAS  upon  recognisance,  within  what  time  must  be  brought  ...     754 
taken  out  of  Statute  of  Limitations  by  written  acknowledgment  or 
part  payment  473,  754 

SCOTCH  FOEM,  oath,  if  desired  may  be  administered  in  942-3 

but  witness  must  desire  this  form  942-3 

formula  for  administration  of  oath  in  942 

SCOTLAND,  laws  of,  not  judicially  noticed  8 

how  proved   „ 973 

rules  of  evidence  enforced  in,  not  recognised  here  58-60 

particular  laws  of  : — 

presumption  as  to  marriage  from  habit  and  repute  166-7" 

as  to  letters  being  duly  posted  176 

as  to  continuance  of  life 190' 

that  child  was  born  dead,  if  not  heard  to  cry  110 

that  occupier  of  house  where  dog  is  kept  is  owner  of 

dog     130; 

no  presumption  against  double  portions,  recognised  in   844 

deposition    of   witness    abroad    admissible   without   proof   of    ab- 
sence        37C 

merchant's  books  admissible  on  behalf  of  merchant,  when  486 

as  to  dying  declarations  493 

as  to  admissibility  of  hearsay  when  relator  dead  393 

penitential  confessions  to  priest  inadmissible  594,  623 

torture  in,  abolished  in  time  of  Queen  Anne   605 

as   to  proof   of  perjury   657" 

requires  representations  respecting  credit  of  another  now  to  be  in 

writing      751 

requires  guarantees  now  to  be  in  writing  705 

as  to  mode  of  accepting  bills  of  exchange  756 

as  to  days  of  grace  allowed  on  bills  801. 

does  not  allow  writings  to  be  varied  by  parol  evidence  775 

allows  waiver  of  written  agreement  by  words  only  after  part  per- 
formance         784: 

implies  warranty  of  title  on  sale  of  specific  chattels  808 

usually  implies  no  warranty  of  quality  or  sufficiency  on  sale  of 

goods      809! 

as  to  proof  of  registers  of  births,  deaths,  and  marriages  (sub  tit. 

"  Births,    dec,    Registers  ")    1090 

of   irregular   Scotch   marriages   1090-3 

as  to  service  of  citations  by  registered  letter  174 

as  to  enforcing  attendance  of  witnesses  in  inferior  Courts  893- 

as  to  taking  proof  under  Commissions  365,  375 

as   to   competency   of   witnesses    911 

usually  allows  parties  to  be  witnesses  911 

as  to  right  of  reference  to  oath  911 

as  to  practice  when  judge  called  as  witness  937 

as  to  liability  of  carriers  179 

as  to  worrying  sheep  or  cattle  by  dogs  130 

as  to  form  of  taking  oaths  942' 

Oaths  Act  extends  to  942 

as  to  amendments  in  summary  proceedings  209-10 

as  to  limitation  of  time  for  instituting  proceedings  83 

for  suing  or  prosecuting  sheriffs,  magistrates, 

&c 78 

for  prosecuting  traitors   83- 
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separates  witnesses  ordered  out  of  Court  from  one  another  956 

as  to  examining  witness  remaining  in  Court  without  permission  957 

examination  of  witness  in  initialibus  not  now  required  in  958 

doctrine  of  refreshing  memory  964 

as  to  proving  own  witness  has  made  inconsistent  statements  977 

as  to  cross-examination  of  witnesses  982-3 

as  to  protecting  witnesses  from  self -crimination   997 

as  to  recalling  witnesses   1013 

as   to   bills   of   exceptions   on   ground   of    admission   or   rejection   of 

evidence      1249 

as  to  confirmation  of  executors  1080 

as  to  proof  of  registers  of  lodging  houses  (sub  tit.  "  Common  Lodging 

Houses ")      1090 

as  to  proof  of  Crown  leases,  &c.,  recorded  in  Scotland  (sub  tit.  "  Public 

Offices  ")       1088 

Documentary  Evidence  Act,  1845,  does  not  extend  to  11 

deliverances,  &c.,  under  Scotch  Bankruptcy  Act,  admissible  in  England 

and   Ireland   without   proof    16 

their  effect   1061 

admissibility  of  judgments  and  judicial  proceedings  of  Courts  of  1176,  1187 

effect  of  divorce  in,  of  persons  married  in  England  1177 

can  curator  bonis  of  lunatics  appointed  in,  sue  in  England  for  debts 

due   to   estates    1184 

witnesses  in,  how  made  to  attend  before  Commission  from  England  or 

Ireland 890 

how  made  to  attend  in  England  or  Ireland  in  criminal 

cases    864 

in  civil  actions  tried  in  Supreme  Court  865 

may  be  ordered  by  English  Courts  of  Bankruptcy  to  be 
examined  in   Scotland   377 


SCEIP,  in  joint-stock  companies,  not  goods  within   §   17  of   Statute  of 

Frauds     714-15 

when  judicially  noticed  as  a  negotiable  security  4-8 


SCEIVENBB,  communications  to  solicitor  employed  as,  privileged  619 

SCUEEILITY  IN  AFFIDAVITS,  effect  of   951 


SEA,  presumption  as  to  ownership  of  sea-shore  123-26 

grant  of  sea-shore  presumed  from  acts  of  ownership,  when  136-7 

land  between  high  and  low  water  presumed  extra-parochial  123-26 

on  indictment  for  malicious  injury  to  sea-banks,  place  must  be  proved 

as  laid   219 

prescriptive  liability  to  repair  sea-walls  provable  by  hearsay  420-22 


SEA  FISHEEIES  ACTS,  1868  &  1883  (see  Table  of  Statutes,  31  &  32 
Vict.  o.  45,  &  46  &  47  Vict.  c.  22), 
registers  under,  admissibility  and  effect  of  1208 


SEA  FISHIN&  SERVICE  (see  Fishing  Boats). 

SEALS,  what,  judicially  noticed  9,  15 

of  what  public  and  official  documents,  prima  facie  require  no  proof  ...  11-12 

what  is  sufficient  sealing  of  a  deed  150 

when  due  sealing  will  be  presumed  150 

what  transaction  must  be  evidenced  by  instrument  under  (see  Deed)  667-71 
of  corporations,  whether  to  be  proved  after  thirty  years  93 
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SEAMAN,  agreement  between  master  of  merchant  ship  and,  must  be  in 

writing      758 

must  be  in  form  sanctioned  by  Board  of  Trade  758 

must  be  signed  by  seaman  in  presence  of  an  attest- 
ing witness   758 

must  be  read  over  and  explained  to  seaman  758 

if  altered,  alteration  must  be  attested  1228-30 

may  be  proved  without  calling  attesting  witness  1228-30 

release  of,  how  to  be  attested  and  proved  758 

need  not  give  notice  to  produce  his  agreement  with  master  338 

may  prove  its  contents  by  parol  338 

has  claim  for  illness  caused  by  ship  being  unseaworthy  814 

documents    in   Eecord    Office,    how    inspected    (sub    tit.    "  Merchant 

Shipping")  1036-41 

how  proved  (sub  tit.  "  Ships  ")  1090 

proof  and  effect  of  certificate  of  competency  of  service  of  masters  or 

mates     1110 

will  of,  how  far  excepted  out  of  Wills  Act  728,  699 

how  executed,  if  it  relate  to  pay,  prize  money,  &c 724 

invalided,  returning  home  as  passenger,  is  within  the  Wills  Act  734 

attendance  of,  as  witness  in  civil  Court,  enforced  by  habeas  corpus  ...     872 

in  Admiralty  Division,  how  enforced  877-8 

in  Naval  Courts-Martial,  how  enforced  886-9 

special  allowance  may  be  made  to  witness  detained  on  shore  857 

death  of,  how  proved   1205 

SEAMEN'S  CLOTHING-  ACT,  1869  (see  Table  of  Statutes,  32  &  33  Vict, 
c.  57), 

accused  under,  must  justify  his  conduct  282 

payment  into  Court  under  563 

SEAECH  for  writings,  sufficiency  of,  question  for  judge  24,  321 

what  sufl&oient  to  admit  secondary  evidence  (see  Lost  Instrument)  ...  321-26 

for   subscribing   witness,   what    sufficient    1236 

for  other  witness,  what  sufficient  348,  375 

how  far  answers  to  inquiries  evidence  in  these  cases  323,  348,  1236 

SEA-SHOEE  (see  Sea). 

SEA-WOETHINESS  (see  Ship,  Seaman). 

SECONDAEY  EVIDENCE,  what  constitutes   296 

inadmissible,  while  primary  is  in  party's  power  321 

order  may  be  made  on  summons  for  directions  for  special  mode  of 

proving  a  particular  fact  295,  485 

of  documents,  when  admissible  : —  321-44 

1.  when  writing  destroyed  or  lost  321,  993 

what  search  for  lost  instrument  sufficient  (see  Lost  Instru- 
ment ")     321-26 

what  proper  custody  of  instrument  (see  Custody)  ...  324-5,  453-6 

effect  of  loss  or  destruction  of  will,  as  to  probate  826 

negotiable  tsecurity     327 

2.  when  production  of  original,  impossible,  or  highly  inconvenient     828 

e.g.,  mural  monuments     328,  450 

records  and  entries  in  public  books  and  registers  329 

3.  when  adversary  refuses  to  produce  original  after  notice  329 

adversary  is  held  to  have  possession  of  original,  when  329 

notice  to  produce  original,  must  be  served,  when  and  how 

(see  Notice  to  Produce)  329-345 

what  notice  must  contain   832 

4.  when  witness,  not  bound  to  produce  original,  refuses  339 

witness  is  not  bound  to  produce  document,  when  339-43 

5.  when  appointment  of  public  officer  is  in  writing  343 

6.  when  evidence  required  is  result  of  voluminous  facts,  accounts, 

&c 343 

7.  for  examination  on  the  voire  dire  344 
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of  oral  testimony,  when  admiBsible  344-382 

witness  must  have  been  duly  sworn  in  judicial  proceeding  344 

to  which  opponent  was  bound  to  submit  344 

and  in  which  he  had  right  to  cross-examine  344 

testimony  given  in  former  judicial  proceeding,  when  admissible  344-48,  524 

rule  of  reciprocity    345-48,  393 

admissible  if  witness  incapable  of  being  called  344 

failure  of  attempt  to  engraft  exception  on  this  rule  348 

witness  incapable  of  being  called,  when  348 

dead       348 

or  beyond  jurisdiction  of  Court   348 

or  cannot  be  found  after  diligent  inquiry,  how  far 348 

answers  to  inquiries  after  witness,  when  admissible   ...     348 

or   insane    348 

or  ill,  how  far  348 

or  kept  out  of  the  way  by  opponent  348 

depositions  taken  before  committing  magistrate  349-53 

11  &  12  Vict.  c.  42,  s.  17  349 

form  of  such   depositions   349 

when  admissible,  and  how  proved  349-354,  358 

how  proved  to  be   inadmissible   354 

proper  mode  of  taking 354-56 

how  entitled    356 

depositions  taken  before  coroner  360-2  . 

in  bankruptcy,  when   admissible   363-377 

other  statutable  depositions  363-4 

when   depositions  in  same   suit  may  be    substituted    for    viva    voce 

testimony      364 

examinations  and  depositions  taken  in  India  364 

in  the  colonies  364 

Act  of  1  "Will.  4,  c.  22  367 

commissions  to  examine  witnesses  under  that  Act  365 

examinations  under  commission,  when  admissible  364-77 

commissions  from  Probate  or  Divorce  Division  376 

Courts  enforcing  discovery  (see  Parties,  Discovery)  378 

actions  to  perpetuate  testimony   378 

viva  voce  testimony  in  former  suit,  how  proved  380 

depositions,  open  to  what  objections  335 

depositions  in  aid  of  suits  in  foreign  Courts  891 

no   degrees   in   383 

unless   law   has   substituted  particular   species   of   384 

copy  of  copy  inadmissible  384 

SECEECY,  solemn  promise  of,  does  not  exclude  confession  595 

SECEETAEY  OP  STATE,  correspondence  between,  and  agent  of  Govern- 
ment   privileged    646 

proclamation,  orders,  and  regulations  issued  by,  how  proved  1044 

order  by  to  bring  up  prisoner  to  testify   873 

SECEETING  (see  Concealment). 

SECEETS  OP  STATE  privileged  (see  Privileged  Communications)  641,  646-8 
reports  by  Inspector-General  of  Prisons  to  Lord  Lieutenant  of  Ireland 
are      646 

SEDUCTiON,  in  action  for,  loss  of  service  ostensible  cause  of  action  ...  269 

disgrace  and  sorrow  real  cause  of  action  269 

bad  character  or  conduct  of  party  seduced  admissible  in  mitigation  ...  269 

but  proof  must  be  confined  to  what  occurred  previous  to  seduction  ...  269 

party  seduced  may  be  cross-examined  as  to  previous  misconduct  988 

if  she  deny  facts  imputed,  cannot  be  contradicted  988 

unless  the  evidence  goes  to  disprove  the  paternity  988 

SEISIN,  presumption  of,  from  possession  130   469 
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SEIZUEB,  condemnation  in  revenue  side  of  King's  Bench  Division,  con- 
clusive as  to  legality  of  1175 

or  by  Commissioners  of  Excise,  Inland  Revenue,  or  Customs  1175 

is  an  acquittal  conclusive  proof  of  illegality  of?  1175 

SELECT  COMMITTEE  OF  HOUSE  OF  COMMONS  may  administer 

oaths,    when    880 

SELP-CEIMINATION,  rule  of  protection  as  to  (see  Witnesses)  997-1003 

excuses  the  non-production  of  documents  340 

bankrupt  not  protected  from  1002 

SELP-DISCEEDITING  WITNESS  is  not  incompetent   910 

declaration   of   deceased    attesting   witness   in   disparagement   of   his 
signature,   inadmissible    394 

SEMIPLENA  PEOBATIO,  instances  of,  in  Roman  law  486,  586 

SENIORITY,  what  evidence  of,  admitted  in  questions  of  pedigree  443 

presumption    as    to    survivorship    or    contemporaneous    death    arising 
from      193 

SENSES,  evidence  addressed  to,  most  satisfactoi'y  (see  Inspection  by  Jury)    379 
sometimes    mislead    68 

SENTENCE  (see  Public  Records  and  Documents). 

SEPAEATION,  judicial  (see  Divorce). 

SEPAEATIST,  affirmation  by  (see  Oaths  Act). 

SEEVANT  (see  Agent,  Employers'  Liability  Act), 

custom  of  month's  notice  or  month's  wages  in  hiring  of  domestic  4-8 

when  hiring  of,  presumed  to  be  for  a  year  171 

domestic,  reasonable  notice  to  quit  is  a  month's  warning  39,  171 

this  rule  inapplicable  to  farm  servants  39,  171 

who  is   a  domestic,  or  menial   39 

warranty  by,  at  time  of  sale,  when  binding  on  master  413 

admission  by,  at  other  times,  not  evidence  against  master  413 

declarations  of,  inadmissible  in  matters  of  pedigree  437 

master  when  criminally   answerable  for  act  of   118 

master  not  impliedly  bound  to  protect  domestic,  from  injury   813 

judgment  against  master  for  negligence  of,  no  evidence  against  servant 

of   his   misconduct    1130 

but  evidence  of  amount  of  damages  awarded  against  master  1130 

SEEVICE  of  subpoena,  when  and  what  sufficient  854-5 

of  notice  to  produce,  when  and  what  sufficient  (see  Notice  to  Produce)  330-34 

when  not  necessary  335-39 

of  notice  to  quit,  proved  by  indorsement  of  deceased  solicitor  on  copy     478 

of  notices  through  the  post,  when  sufficient  173,  1076 

of  process,  how  proved  in  County  Courts  1078 

in  Courts  of  summary  jurisdiction  1079 

written  contract  for,  explainable  by  evidence  of  usage  as  to  holidays    801 

when  presumed  to  be  for  a  year  171 

when  presumed  to  terminate  on  death  of  master  or  servant  815 

SESSIONS  (see  Quarter  Sessions). 

SET  OF  TEETH,  writing  required  to  evidence  contract  to  supply  719 

SET-OFF,  what  admissions  are  evidence  of  503 

may  be  converted  into  payment  by  striking  a  balance  748 

SETTLED  LAND  ACT,  1882  (see  Table  of  Statutes,  45  &  46  Vict.  c.  38), 

judicial  notice  of  seal  of  Commissioners  imder  10 

T.L.E.  1435  91 
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SETTLEMENT  CEETIFICATES  30  years  old  require  no  proof 94 

SETTLEMENT  DEEDS,  when  completed,  so  as  to  render  subsequent 

alteration    fatal    1223 

on  marriage  may  be  made  by  infants,  when  110 

voluntary,  should  contain  power  of  revocation  157 

absence  of  such  power  not  prima  facie  evidence  of  mistake    157 
when  avoided  by  bankrupt  law  88 

SETTLEMENT  OF  PAUPEES  (see  Removal). 

dying  declarations  of  paupers   as  to,  inadmissible   '. 488 

hearsay,  in  cases  of,  inadmissible  443 

declarations  of  rated  parishioners  evidence  against  parish  517,  520 

how  far  provable  by  evidence  of  giving  relief  545 

examination  by  justices  as  to,  need  not  have  separate  caption  to  each     609 
adjudication  of,  unappealed   against,  or  confirmed  on   appeal,  judg- 
ment in  rem  1137,  1142 

SEVEEAL  (see  Joint  Contractors). 

articles  bought  at  one  time,  though  at  several  prices,  one  contract 
within  sect.  17  of  Statute  of  Frauds   719 

SEWEES  COMMISSIONEES,  inspection  of  books  of  1031 

attendance  of  witnesses  in  compensation  cases  with   899 

SEXUAL  INTEECOUESE  between  husband  and  wife,  when  presumed    112 

boy  under  14  presumed  incapable  of  110 

effect  of  consent  to  by  girls  under  13  and  16  respectively  110 

SHAEEHOLDEE  (see  Joint  Stock  Ccmipanies). 

registration  of,  when  admissible  1208 

person  who  has  held  himself  out   as,   cannot   deny  his   character   in 

action  for  calls  568 

when  held  to  be,  from  having  paid  calls  668 

SHAEES  (see  Joint  Stock  Companies). 

transfer  of,  under  Companies  Clauses  Consolidation  Act,  mnst  be  by 

deed      676 

in  companies,  not  goods  within  sect.  17  of  Statute  of  Frauds  714-5 

when  interest  in  lands,  within  sect.   4  of  same  statute     714 

title  to,  how  proved  by  certificates  of  proprietorship  1110-11 

form    of    such    certificate,    under    Companies    Clauses    Consolidation 

Act 1110-11 

infant  holder  of,  when  liable  to  action  for  calls  110 

SHEEP,  nomen  generalissimum ,  in  an  indictment  221 

presumption  as  to  ownership  of  dogs  worrying,  in  Ireland,  Scotland, 
and  England  130 

SHEEIFF,  presumption  of  being,  from  acting  as  such  166 

liable  if  bailiff  exceed  his  powers  90 

admission  by  indemnifying  creditor,  when  evidence  against  520 

by   deputy-sheriff,    in    action    against   sheriff   for   misconduct    of 

deputy      520 

when  not  liable  to  a  person  who  has  given  wrong  name  570 

may   be    sued   for   false    return,    though   plaintiff    has    accepted    sum 

levied  on  account  576 

not  liable  to  action  for  arresting  priyileged  witness  906 

or  for  an  escape  40,  1132 

but  liable  in  trespass  for  detaining  witness,  after  order  for  discharge  906 
parol  assignment  by,  of  leasehold  premises  taken  in  execution,  void  ...  693 
must  produce  writ  of  execution  and  judgment  to  justify  seizure,  when  506 
in  action  against,  judgments  against  third  persons,  when  admissible  ...  1131 

effect  of  writ  of  fi.  fa.  as  evidence  1198 

return  by,  when  conclusive  as  against  him  or  bailiff,  and  when  not  ...  576 
jurisdiction  of,  with  respect  to  replevins,  has  ceased  1231 
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SHEEIPF'S  COUET,  judgments  and  proceedings  of,  how  proved 1067 

SHIELD,  AEMOEIAL,  when  admissible  in  matters  of  pedigree  451 

SHIFTING  OP  PEOOF  by  statute,  when  282-3 

SHIP,  sale  of,  must  be  by  bill  of  sale  681 

what  bill  of  sale  must  contain  .' 681 

it  does  not  require  a  stamp  681 

it   may   be   proved   without   calling    attesting    witness    (sub    tit. 

"Shipping   Documents  ")    1228-9 

mortgage   of    682 

seaworthiness  of,  relative  term  804 

parol  evidence  admissible  to  show  amount  of,  implied 

in  marine  insurance  804 

warranty  of  seaworthiness  of,  implied  in  voyage  policy  804 

not  implied  in  time  policy  804 

unseaworthiness  of,  when  presumed  195 

question   for   jury    55 

questions  on  which  experts  may  give  opinions  ...     972 

hearsay  evidence  inadmissible  as  to  394 

dereliction  of,  presumption   against   196 

loss  of,  when  presumed  195 

neutrality   of,   presumptions   against    112 

from   carrying   dispatches   of   enemy   112 

from  spoliation  of  papers  on  capture  112,  119 

from  entering  blockaded  port   112 

when  presumed  to  be  employed  in  smuggling  119 

action  on  policy  for  loss  of  (see  Insurance). 

unskilful  navigation  of,  question  on  which  experts  may  give  opinion     972 

rule  as  to  passing  each  other  4-8 

rule  as  to  passing  of  steam-vessels  4-8 

other  rules  for  preventing  collisions  at  sea,  how  proved  4-8,  1094 

effect  of  non-observance  of  them  4-8,  196 

presumptions  recognised  in  cases  of  collision  196 

admissions  by  one  part-owner,  not  evidence  against  others  516 

by   ship-owner,   when   evidence   in    action    by   master   for 

freight      520 

possession  of,  when  sufficient  title  against  wrongdoer  131 

view  of  may  be  ordered  by  Admiralty  Division,  when  390 

register  of,  kept  under  Merchant  Shipping  Act,  1894,  how  inspected  1036-41 

how  proved  1090 

admissibility  and 

effect    of    1207 

register  of  shipping  at  Lloyd's  inadmissible  as  public  document  1082 

underwriter    presumed    to    know    con- 
tents of 175 

proof  and  effect  of  certificate  of  registry  of  1109 

of  competency  or  service  of  master  or 

mate   of    1109 

owner  of,  when  liable  for  orders  given  by  master  197 

for  negligence  in  navigation  197 

for  injuries  sustained  by  crew  813 

presumption  against,  though  pilot  on  board  197 

onus  of  justification  lies  on  him  282 

SHIPMENT,  what  is  evidence  of  92 

SHIP'S  HUSBAND,  authority  of,  to  bind  owners,  when  presumed  197 

SHIPWEBCKED   GOODS,   possession   of,   raises   presumption   of   guilt, 

when      282 

SHOP,  in  London,  is  a  market  overt  4-8 

SHOP  BOOKS  (see  Account  Book). 
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SHOPMAN  (see  Agent). 

SHOP  MAEKS  used  in  will  may  be  interpreted  by  parol  821 

SHOEE  (see  Sea). 

SHORT-HAND  may  be  interpreted  by  parol  „ 795 

SICKNESS  OF  WITNESS,  under  examination,  effect  of  1008 

when  ground  for  postponing  trial  348 

when  sufficient  to  let  in  depositions  at  common  law    348 

under  statute    349-53,  357 

of  attesting  witness,  when  ground  for  postponing  trial  1230 

when  an  excuse  for  non-performance  of  contract  815 

SIGHT,  bill  of  exchange  payable  at,  has  no  days  of  grace  801 

SIGN  MANUAL,  whether  judicially  noticed  16 

certificate  of  sovereign  under,  inadnaissible  1210 

SIGNATUEES,  how  proved  (see  Handwriting), 

what   judicially   noticed   11-12,   15-17 

if  30  years  old,  require  no  proof  94 

of  chairman,  to  books  of  proceedings,  need  not  be  affixed  at  meetings  1209 

of  justices  must  be  affixed  to  depositions  '. 350,  354,  366 

to  examinations  606-7,  608 

of  accused  should  be  obtained,  if  possible,  to  examination  606,  607-8 

of  witness  should  be  affixed  to  depositions  before  justices  351,  354,  356 

of  coroner  must  be  affixed  to  depositions  and  examinations  360,  614 

of  drawer  of  bill,  admitted  by  acceptance  574 

of  indorser,  though  same  person  as  drawer,  not  admitted  by  accept- 
ance            574 

of  maker  of  promissory  note,  admitted  by  indorsement  of  payee  576 

of  client  may  be  proved  by  solicitor  -. 635 

place  of,  what  sufficient  within   Statute  of  Frauds   704 

mode  of,  what  sufficient  within  Statute  of  Frauds  705 

place  and  mode  of,  to  wills  under  Wills  Act  (see  Wills)  728-32 

what  required  for  particular  notices  760-1 

for  other  documents  (see  Writings). 

SILENCE,  when  evidence  as  an  admission  (see  Admissions)  548-57 

as  a  confession  553-57 

of  witness,  on  being  asked  criminatory  questions,  effect  of  1007 

SIMILABITY  of  name  and  residence,  or  name  and  trade,  will    identify 

party       1237 

of  name  alone  will  justify  presumption  of  identity,  when  1238 

SIMPLICITY  in  narrative,  test  of  truth  63 

SITTINGS,  legal,  commencement  and  ending  of,  judicially  noticed  17 

SKILL  (see  Experts),  what  is  reasonable,  question  for  jury  41 

when  artisans  and  artists  warrant  that  they  possess  proper  815 

SKILLED  WITNESSES   (see  Experts). 

SLANDER  (see  Libel  and  Slander). 

SLAUGHTER  HOUSES,  by-laws  respecting,  how  proved  ^ 1124 

SLAVE,  value  of  testimony  of  64 

mandamus   to   examine   witnesses   respecting   offences     against     slave 
trade       364 

SLEEP,  confession  made  while  talking  in,  doubt  as  to  admissibility  of  ...     695 
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SMUGGLING,  presumptions  respecting   119 

when  onus  of  proving  innocence  lies  on  defendant  282 

within  what  time  prosecutions  must  be  brought  83 

employment  in  preventive  service,  when  presumed  165 

SOCIETIES  (see  Building  Society,  Friendly  Society,  and  Industrial  and 
Provident  Society). 

SODOMY,  though  agent  be  under  14,  patient  may  be  convicted  of  110 

SOIL  OF  RIVEES,  presumption  as  to  ownership  123 

SOLD  NOTE  (see  Bought  and  Sold  Notes). 

SOLDIEE,  will  of,  how  far  excepted  out  of  Wills  Act  723-4,  733 

attendance  of,  as  witness  in  civil  Court  enforced  by  habeas  corpus  ...     872 

before  courts-martial,  how  enforced 886-9 

proof  and  effect  of  cej-tificate  of  previous  acquittal,  or  conviction  of  : — 

before  courts-martial  (sub  tit.  "  Army  Act  ")  1101 

before   civil   Courts    1103 

SOLEMNIZATION  OF  MARRIAGE,  when  presumed  regular  146 

SOLICITOR,  generic  name  for  attorneys  and- proctors  21 

communications  to,  privileged   (see  Privileged  Communications)   ...  618-38 
communications  to,  for  purpose  of  preparing  proof  privileged  in  action 

for    defamation       618 

same  rule  applies  to  clerk  of  626 

to  town  agent  of  626 

when  estopped  from  denying  title  of  client  572 

admission  made  by,  how  far  binding  on  client  (see  Admissions)  529-31 

rules  of  Court  as  to  notices  to  admit  by  (see  Notice  to  Admit)  497 

service  of  notice  to  produce  on,  sufficient  331 

for  defendant  must  attest  warrants  of  attorney  and    cognovits    (see 

Warrants  of  Attorney)     765 

competent  to  testify,  though  he  has  addressed  jury  as  advocate  945 

when  witness,  seldom  ordered  out  of  court  955 

cannot    be    compelled    to    produce    client's    document 

without  leave      339 

privileged  from  arrest,  when  (see  Arrest)   899-906 

privileges  of,   judicially   noticed   21 

impliedly  undertakes  to  exercise  reasonable  skill   814 

how  far  negligence  of,  is  a  question  for  judge  or  jury  41 

inspection  of  rolls  of,  and  other  books  respecting  1036-41 

proof  of  certificate  of  ; 1113 

appearance  of  name  of,  in  Law  List,  sufficient  1113 

admission  of  parties  being,  from  speaking  of  him  as  such  168 

may  make  special  agreement  for  payment   767 

such  agreement  must  be  in  writing,  and  fair  and  reasonable  757 

may  make  verbal  agreement  to  charge  nothing  if  action  lost  757 

notice  to  produce  bill   of,   unnecessary   336 

bound  to  produce  papers  over  which  he  has  a  lien  840 

bound  to  answer  respecting  fraud  committed  by  him,  when  999 

cannot  be  convicted  of  fraud,  if  he  has  disclosed  offence  on  oath  999 

suing  in  name,  but  without  authority,  of  client,  effect  of  1146 

agent  must  be  authorised  by  deed  to  appoint 676 

presumption   against   deed  of  gift  to   152 

contract  between,  and  articled  clerk  must  be  enrolled  770 

no  implied  authority  to  bind  partner  by  drawing  bills  178 

SOLICITOR-GENERAL,  when  entitled  to  reply   293 

SOLICITORS'  REMUNERATION  ACT,  1881   (see  Table    of    Statutes, 
44  &  45  Vict.  c.  44). 

SOLOMON,  his  judgment  in  the  case  of  the  two  harlots  200 
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SOVBEEIGN,  traitor  compassing  death  of,  or  bodily  harm    to,    to    be 

indicted,  arraigned,  and  tried  as  if  charged  with  murder  655 

protective  provisions  of  Statute  of  Treasons  do  not  apply  to  such  case    655 
high  misdemeanour  to  aim  fire-arms,  &c.  at,  with  intent  to  injure  or 

alarm      655 

is  he  admissible  as  witness?  939 

if   admissible  must  be  sworn   939 

certificate  of,  under  sign  manual,  inadmissible  1210 

grant  from,  when  presumed   136-8 

proclamation  of,  judicially  noticed  (see  Proclamations)  4-8,  11,  1044 

great  and  privy  seal  of,  judicially  noticed  9 

whether  sign  manual  of,  judicially  noticed  16 

accession  and  demise  ofj  judicially  noticed  20 

how  far  affected  by  Statutes  of  Limitation  80 

admissibility  and  eifect  of  speech  of,  in  opening  Parliament  1127 

SPAIN,  LAW  OF,  as  to  presumption  respecting  loss  of  ship  195 

SPEAKBE  OF  HOUSE  OE  COMMONS,  warrant  by,  need  not  contain 

recital      90 

proof  and  admission  of  certificate  of,  of  costs  allowed  on  taxation  for 
private  bills  (sub  tit.  "  Parliamentary  Costs  ")  1103 

proof  and  admission  of  papers  being  published  by  order  of  Parliament 
(sub  tit.  "Parliamentary  Papers")   1101 

SPECIAL    ALLOWANCES    may    be    made    to    expert    and    scientific 

witnesses       857 

may  be  made  to  seamen  detained  on  shore 
as   witnesses      858 

SPECIAL  DAMAGES  recoverable  in  replevin  1153 

SPECIAL  EXAMINEE  (see  Examin-er). 

SPECIALTIES,  consideration  for,  presumed  92 

within  what  time  action  on,  must  be  brought  81,  473,  754 

indorsement  on,  of  part  payment,    or    of    payment    of    interest    by 

deceased  payee,  admissible  for  his  representatives  472-3 

to  support  replication  of  acknowledgment  to  plea  of   Statutes  of 

Limitation       427 

whether  necessary  to  prove  aliunde  date  of  indorsement  upon  ...  157,  474-6 

SPECIFIC  PEEFOEMANCE,  when  mistake  in  written  agreement  prov- 
able by  parol  in  suit  for  782 

SPECIFICATIONS    OF    PATENTS,    how    proved     (sub    tit.     "Patent 

Office  ")       1090 

construed  by  judge  49 

many  deposited  in  Petty  Bag  Office  1053 

SPELLING,  proof  of  handwriting  by  comparison  of  1243 

SPIES  (see  Informer). 

SPIEITUAL  COURTS  (see  Ecclesiastical  Courts). 

SPIRITUAL  EXHOETATIONS,  confession  induced  by,  admissible  594,  622-3 

SPIEITUAL  MEDIUM,  deed  of  gift  to,  when  set  aside  152 

SPLITTING  DEMAND,  not  allowed  to  plaintiff  1159-60 

SPOLIATION  OP  PAPEES,  presumption  from  112,  119 

accidental,  effect  of   1221 

by  stranger,  effect  of 1220-1 

1440 


INDEX. 

PAGE 

SPOETING  EIGHTS,  when  amounting  to  interest  in  lands  712 

must  be  created,  &c.,  by  deed,  when  667-8 

SPOT  IN  DISPUTE,  view  of  389-91 

SQUAEB,  in  indictment  for  stealing  fixtures  in  any,  property  need  not  be 

alleged      222 

STABLE-KBEPBE  bound  by  declarations  of  servant,  when  413 

STAGE-COACH  (see  Coach). 

STAKBHOLDEE,  holding  document,  must  be  subpcenaed,  when  330 

STALE  DEMANDS,  presumption  against  142-5,  484 

STAMP  (see  Seals). 

presumed  on  lost  instrument  146,  150,  326 

also  on  instrument  not  produced  after  notice  121,  149 

how  question  of  want  or  insufficiency  of,  is  affected  by  the  new  rules 

of  pleading      231 

when  parol  evidence  admissible  to  show  whether  required  or  not 788 

question  of  sufficiency  of,  to  be  decided  by  judge  25 

proper  amount  of,  Commissioners  of  Inland  Eevenue  will  decide,  on 

application      1197 

on  bill  or  promissory  note  purporting  to  be  foreign,  when  sufficient  ...  76 

on  probate,  how  far  evidence  of  assets  580 

receipt  inadmissible  for  want  of,  may  refresh  memory  of  witness  963 

solicitor  cannot  state  whether  client's  deed  was  duly  stamped  637 

counterpart  of  lease  sealed  by  lessor  deemed  the  original  as  regards 

the       319 

counterpart  admissible  as  secondary  evidence,  though  unstamped  ...  319 

contracts  under  sect.  4  of  Statute  of  Frauds,  must  be  stamped  718 

under  sect.  17  exempt  718 

between   Metropolitan  coach-masters    and    drivers    or    con- 
ductors exempt      759 

under  Pawnbrokers  Act,  1872,  exempt   759 

replevin  bonds  exempt 1234 

bills  of  sale  of  ships  exempt  681 

what   are   material   alterations   in  instrument,   with  respect  to  stamp 

laws 1216-17 

laws  respecting,  frequently  oppressive   298 

less  oppressive  now  than  formerly  298 

no  objection  for  want  of,  allowable- in  criminal  court  298 

what  documents  may  be  read  in  civil  courts,  though  unstamped,  on 

payment  of  penalty      298 

omission  or  insufficiency  of,  must  be  noticed  by  officer  of  Court  298 

the  same  rule  applies  to  proceedings  by  arbitration  298 

ruling  of  judge  respecting,  final  298 

when  documents  are  "  duly  stamped  "  298 

denoting  stamp  affixed  by  Commissioners  of  Inland  Eevenue,  effect  of  1197 

STAMP  ACT,  1670  (see  Table  of  StatuUs,  33  &  34  Vict.  c.  97). 

STAMP  OPEICE,  books  of,   admissible  as  public    documents    (sub    tit. 

"Public  Offices";  see  Inland  Revenue)  1087 

STAMPED  SIGNATUEE,  when  sufficient  704,  731 

STANNAEIES,  attendance  of  witnesses  before  Court  of,  how  enforced  886-89 

seal  of  Court  of,  judicially  noticed  9 

signature  of  registrar  of,  when  judicially  noticed  16 

records  of  judicial  proceedings  of  Court,  how  proved  1055 

STAB  CHAMBEE,  proceedings  of,  in  Eecord  Office  1017 
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STATE,  acts  of,  when  judicially  noticed     4-8 

how  proved     1043-47 

secrets  of,  excluded  by  public  policy  (see  Privileged  Communications) 

638,  646-8 
acts  of  foreign,  or  colonial,  how  proved  14,  1047 

STATE-PAPBE  OFFICE,  records  of,  where  deposited  1017 

STATEMENT  OP  CLAIM  OB  DEFENCE   (see  Pleadings). 

STATEMENTS,  when  party  may  show  that  his  witness  has  made  incon- 
sistent          977 

when  he  may  show  that  his  opponent's  witness  has  done  so  991 

how  to  proceed  if  contradictory  statement  in  writing  992 

1.  in  civil  causes  992-4 

2.  in  criminal  cases — depositions  • 993-5 

witness  must  first  be  cross-examined  as  to  circumstances   991 

made  post  litem  motara,  inadmissible,  when  (see  Lis  Mota)  432-36 

when  admissible  as  evidence  of  bodily  or  mental  feelings  399-402 

as  part  of  res  gestae  (see  Pies  gestce)  401-8 

STATES,  FOEEIGN  (see  Foreign  States). 

STATIONERS'  HALL   (see   Copyright). 

STATUTE  OF  DISTRIBUTIONS  (see  Table  of  Statutes,  22  &  23  Vict. 
0.  10). 

STATUTE  OP  FRAUDS  (see  Table  of  Statutes,  29  Car.  2,  c.  3)  wise  in 

principle,    badly   drawn    683 

must  be  pleaded  specially  230 

sect.  1,  what  it  enacts  ■ 684 

not  applicable  to  demises  under  seal 684 

what  leases,   estates   and   interests   in  land  must   be    in    writing 

signed     684 

writing   must  be   signed   by  party,   or    by    agent    authorised    in 

writing      , 684 

sect.  2,  except  leases  not  exceeding  three  years  684 

effect  of  parol  lease  for  more  than  three  years   685 

sect.   3,   how   leases,   estates,     and    interests    in    lands    assigned    or 

surrendered      685-7 

writing   nrast   be   signed   by   party,   or   by    agent    authorised    in 

writing      686,  762 

surrender  by  operation  of  law  what  687-92 

does  not  depend  on  intention  687 

acceptance  of  new  void  lease   688 

voidable   lease       688 

agreement  to  pxn-chase  by  tenant   689 

cancellation    of    lease    689 

new  interest  granted  to  stranger,  tenant  giving  up  possession  690 

of  bankrupt's  lease,  by  trustee  692 

trustees  of   Industrial   or  Benefit   Building   Society    vacating 

mortgage       692 

when  no  merger  by  operation  of  law  693 

assignment,  by  act  of  law — death,  marriage,  bankruptcy  ....  693 
sects.   7.  8,  9,  what  trusts   must  be  created,  or  assigned  by  writing 

signed      694 

resulting   trusts   excepted      695 

when  such  trusts  arise  (see  Trusts)  695 

signature  must  be  by  party  himself  694,  762 

sect.   4,  what  it  enacts   697 

not  applicable  to  deeds   697 

writing  may  be  signed  by  party  or  by  agent  orally  appointed  697,  762 

sect.  17,  now  replaced  by  Sales  of  Goods  Act,  1893,  s.  4  697 

provisions   of   above-mentioned  enactments   697 

extend  to  sale  of  goods  not  yet  in  existence  698 
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sect.  17,  now  replaced,  by  Sales  of  Goods  Act,  1893,  s.  i— continued. 
to  satisfy  either  sect.  4  of  Statute  of  Frauds  or  sect.  4  of  Sale  of 
Goods  Act,  1893,  consideration  must   appear  in  writing  if 

actually    agreed    698 

except  as  to  guarantee     698,  706 

this  rule  of  very  questionable  policy  ., 698 

rejected  in  inany  States  of  America  698 

consideration  need  not  be  stated  in  writing  or  express  terms  ...  699-700 

sufficient  if  it  can  be  collected  by  reasonable  intendment  699 

writing  may  be  signed  Ijy  party,  or  by  agent  orally  appointed  698,  762 

one  party  to  the  contract  cannot  sign  as  agent  tor  the  other  697 

how  much  of  contract  must  be  in  writing  699-701 

names  of  both  contracting  parties-  must  appear 701 

.contract  need  not  be  comprised  in  single  document  701-3 

may  be  made  out  from  correspondence  701-3 

or  by  signed  letter  referring  to  writings  701-3 

entire  contract  must  be  collected  from  writings  701-3 

verbal  testimony  inadmissible  to  supply  omissions  in  contract  ...  701-3 
parol  evidence  received  to  show  situation    of    parties,    identity, 

explain  language,  or  fix  date  701-3 

letter  addressed  to  third  party  will  suffice  703 

mem'orandum   after  action  brought  insufficient   703 

place  of  signature  immaterial  704 

mode  of  signature,  initials,  printed  signature  704 

need  not  be  signed  by  both  parties   704 

written   proposal   accepted  by  parol    704 

special  promise  by  executor  or  administrator  to  answer  damages 

out  of  own  estate  must  be  by  writing  signed  697 

guarantee  must  be  in  writing  signed   705 

writing   may  be  signed  by  party  or  by   agent   appointed  by 

parol      762 

consideration  for  guarantee  need  not  now  appear  in  writing     705 

what  constitutes   a  guarantee   706-9 

provisions   as   to  guarantees   extended   by  Lord  Tenterden's 

Act      751 

xigreement  in  consideration  of  marriage  must  be  by  writing  signed     710 

what   is  such  an   agreement   710 

agreement  not  to  be  performed  within  year,  must  be  by  writing 

signed      711 

w-hat  is   such   an  agreement   711-12 

<;ontract   for  sale   of  lands   or   any   interest   therein   must    be    by 

writing  signed      712 

what  is  an  interest  in  lands     712-18 

shares  in  companies  possessed  of  real  estate  not  714 

nor  debentures      714-15 

whether   growing   crops   are    716-18 

contracts  tor  sale  of  goods,   &c.,  of  lOi.   value  required  to  be  in 

writing   signed      697 

requirement  extends  to  goods  not  actually  made,  &c 697 

does  not  apply  to  agreement  to  procure  goods  for 
another,  and  to  take  them  to  a  cer.tain  place...     719 

nor  to  fixtures   719 

does   apply    to    several    articles   purchased    at    one     time,     at 

distinct  prices     719 

to  agreement  by  artist  to  paint  a  picture  719 

to  contract  by  dentist  to  make  a  set  of  teeth  ...     719 
shares    in    companies    not    goods,     wares,     and     merchandise 

within  it      714-40 

exceptions  to  rule  requiring  writing  : — 

1.  what  part  payment,  or  earnest  money  given  697 

2.  when  acceptance  and  actual  receipt  of  part  of  goods  697 

what   amounts   to   a   part-payment    718 

whether  acceptance  proved,  question  for  jury  55,  719 

meaning  of  acceptance  and  actual  receipt  719-723 

must  be  intended  by  both  parties  to  change  right  of  possession     719 
marking  goods  by  vendee  in  vendor's  shop  not  sufficient  719 
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STATUTE   0¥   F^AVXiS— continued.  page 
sect.  17,  now  replaced  by  Sale  of  Goods  Act,  1893,  s.  4 — continued. 

horse  transferred  from  sale  to  livery  stable  721 

bailee  of  goods  selling  them  on  his  own  account  722 

constructive  delivery  of  ponderous  goods,  key  of  warehouse...  722 

acceptance  by  purchaser  of  warrant  or  delivery  order  722 

goods  delivered  to  carrier  or  wharfinger  named  by  vendee  ...  722 
distinctions  between  sect.  4  and  sect.  17  (now  sect.  3  of  Sale  of 

Goods  Act,  1893),  of  Statute  of  Frauds 718 

contracts  under  former  must  be  stamped,  under  latter  exempt  ...  718 
sect,  i  applies  to  contracts  of  any  value,  and  in  some  cases  to 

those  part  performed     718 

provisions  as  to  sale  of  goods  do  not  apply  to  contracts  under  lOL, 

or  where  part  payment,  or  part  acceptance  718 

when  contracts  under  sect.  4  will  be  supported,  if  part  performed  718 

sect.  6,  devises  of  real  estate,  how  signed  and  attested  under  724 

agreement   under,   may   be   totally   abandoned   before   breach,   by 

oral  contract    784 

cannot  be  partially  abandoned  by  oral  contract  785 

STATUTE  OF  WILLS  (see  Wills  and  Table  of  Statutes,  7  Will.    4    & 
1  Vict.  c.  26). 

STATUTES,  public,  judicially  noticed  4-8,  1042 

local  and  personal  Acts,  when  judicially  noticed  11-12,  1042 

when  proved  by  copy  purporting  to  be  printed  by  King's  printer 

11-12,  1042 

private  Acts,  how  proved   .". 11-12,  1042 

construction  of,  question  for  judge      49 

Irish  statutes  prior  to  Union,  how  proved   1043 

foreign  statutes,  how  proved     1043 

admissibility  and  effect  of  recitals  in  public  statute  1126 

in  private  Acts  1126 

where  printed  copy  erroneous,  judge  will  refer  to  Parliament  roll  22 

within  what  time  action  must  be  brought  against  party,  acting  under 

any  local  or  personal  Act  78 

power  of  pleading  general  issue  by  (see  General  Issue)  232-4 

STATUTES  OF- LIMITATION  (see  Limitations). 

STATUTOEY  DBCLAEATIONS,  law  as  to  943 

STEALING  (see  Larceny). 

STEAM  VESSEL,  rules  as  to  passing  each  other  4-8 

presumption  of  wilful   default,  in  case  of   accident,   while  neglecting 
these   rules      4-8 

STEPHENSON,  his  evidence  as  to  possible  speed  on  railway  rejected  ....      69 

STEWAED,  entries  against  interest  made  by  deceased,  admissible  462 

how  far  necessary  in  such  case  to  prove  that  he  filled  the  office  467 

communications  made  to,  not  privileged     622 

of  a  borough,  what  documents  bound  to  produce  as  witness  842 

STOCK,  transfer  of,  proved  by  bank  book  1206 

contract  for  sale  of,  not  within  sect.  17  of  Statute  of  Frauds   (now 
sect.  8  of  Sale  of  Goods  Act,  1893)  714-15 

STOCK  EXCHANGE,  broker  presumed  to  act  in  accordance  with  rules 

of      175 

STOCKBEOKEES  (see  Broker). 

STOLEN  GOODS,  recent  possession  of,  raises  presumption  of  guilt  69 

this  presumption  sometimes  erroneous 69 

ST0EE8,  presumption  from  possession  of  His  Majesty's  282 
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STEANGEE  (see  Privies,  Public  Records  and  Documents), 

alterations  made  by,  in  instruments,  when  fatal  1220-22 

refusing  to  produce  documents,  when  secondary  evidence  admissible    339 

estoppels  not  enforceable  by,  or  binding  on  103,  557 

recitals  in  private  statutes,  no  evidence  against  1126 

when  evidence  in  matters  of  pedigree  1126 

judgments,  how  far  evidence  against  1130-33 

judgments  in  rem.,  how  far  binding  upon  1140-42 

judgments  inter  partes,  inadmissible  for  or  against,  in  proof  of  facts 

adjudged       1144 

exception,  when  admissible  in  nature  of  reputation   1144 

inquisitions,  how  far  evidence  against  1199 

admissions  by,  generally  rejected  (see  Admissions)   511 

when  evidence      522-25 

confessions  made  under  inducements  by,  how  far  admissible  591-3 

declarations  of,  inadmissible  in  matters  of  pedigree  437 

admission  to,  of  debt,  does  it  bar  Statutes  of  Limitation?  743 

to  a  document,  may  contradict  it  or  vary  it  by  parol  788 

has  no  right  to  inspect  certain  documents  1027-32 

STEBBT  (see  Highway). 

the  word  not  judicially  noticed     19 

meaning  of,  question  for  jury,  when  55 

in  indictment  for  stealing  fixtures  in    any,    property    need    not    be 
alleged      222 

STYLE,  evidence  of  custom  inadmissible  to  show  feasts  in  lease  refer  to 

Old      799 

of  composition  of  two  writings  may  be  compared  1243 

SUBMISSION  (see  Award). 

SUBOENATION  OP  PEBJUEY,  witnesses  may  be   awarded  costs    on 

trial   of      860 

of  witnesses  may  be  proved  or  disproved  on  any  trial  248 

SUBPOENA,  witnesses  made  to  attend  by  (see  Attendance  of  Witnesses)  851-58 
production  of  documents,  when  enforced  by  subpoena  duces  tecum  ...  851-53 

witness  producing  document  under,  need  not  be  sworn  980 

witness  producing   document   under,   if   not   sworn,   cannot   be   cross- 
examined      980 

may  be  sealed  in  blank,  and  filled  up  afterwards  1225 

differs  from  subpoena  duces  tecum  in  what  854 

writ  of,  only  good  for  one  sitting  853 

must  state  what  particulars  in  ordinary  actions  852-55 

service  of,  must  be  made  a  reasonable  time  before  trial  854 

within  twelve  weeks  from  date   854 

in  what  manner  and  how  proved  855 

when  witness  must  answer,  though  he  has  not  been  served  with  855 

SUBSCBIBING  WITNESS  (see  Attesting  Witness). 

SUBSEQUENT  ASSENT  by  principal  to  unauthorised  act  of  agent  ...  676,  762 

SUBSTANCE  of  issue  must,  but  need  only,  be  proved  (see  Allegations, 

Variance)       2oi 

of  former  examination,  when  witness  can  speak  to  381 

SUBSTITUTION  of  bequest,  and  not  revocation,  when  intended  735,  739 

SUGGESTIONS  EOE  AMENDING  THE  LAW  OE  EVIDENCE  :— 

to  abolish  the  doctrine  laid  down  in  Slatterie  v.  Pooley  310 

to   allow  proof  of   sanity   or   insanity   by  evidence   of  treatment   by 

relatives 394-6 

to  abolish  law  in  equity,  which  admits  parol  evidence  against  a  plain- 
tiff seeking  specific  performance,  but  rejects  it  for  him  782 

to  admit. entries  made  by  tradesman  or  merchant  in  his  shop  books  ...  486-7 

1445 


INDEX. 

PAGE 

SUGGESTIONS   FOR  AMENDING  THE    LAW    OP    EVIDENCE— 
continued. 
to  limit  rule  rejecting  confessions  on  ground  of  inducement  held  out     603 
to  abolish  law  which  requires  that  consideration  for  contract  should 

appear  in  writing  signed  under   Statute  of  Frauds   608 

to  render  law  uniform  as  to  mode  of  appointing  agents  763 

to  render  communication  to  clergymen  and  medical  men  privileged...  622-4 

to  limit  the  admissibility  of  usage  to  explain  contracts  818 

to  enable  inferior  Courts  to  issue  subpoena  beyond  their  jurisdiction  866,  869 
to  direct  Queen's  Bench  Division  to  enforce  obedience  to  such  sub- 
poena by   attachment    869 

to  extend  to  other  Courts  power,  now  extended  to   all  divisions  of 

High  Court,  of  bringing  witnesses  from  Scotland  or  Ireland  866 

to  empower  examiners  of  High  Court   to  enforce   attendance  of  wit- 
nesses            879 

to  establish  a  uniform  mode  of  enforcing  attendance  of  witnesses  899 

to  abolish  rule  in  Eevenue  causes  rejecting  witnesses  who  have  re- 
mained in  Court  after  order  to  withdraw  956 

to  modify  the  rule  which  protects  witnesses  from  self -crimination  998 

to   allow  prisoners  copies  of  indictments   1020 

to  protect  instruments   from  being  vitiated  by  unauthorised  or   acci- 
dental   alterations    of    strangers    1220-2 

SUICIDE,  dying  declarations  of,  admissible  against  accessory  489 

not   presumed      115 

SUIT  (see  Action). 

SUMMAET  CONVICTIONS  (see  Convictions). 

SUMMARY  JURISDICTION  ACT,  1879  (see  Table  of  Statutes,  42  &  43 

Vict.  c.  49),  powers  given  by  862-4 

rules   made   under,   judicially   noticed    21 

justices  under,  may  allow  costs  of  prosecutor  and  witnesses  862-4 

onus   of   proof   under    283 

SUMMONS,  when  attendance  of  witnesses  enforced  by  (see  Attendance  of 
Witnesses). 

dismissed  at  chambers,  effect  of  1193 

how  proved  in  County  Courts   1078 

SUNDAY,  what  days  of  the  month  fall  on,  judicially  noticed  17 

SUPERIOR  COURTS  (see  Courts  of  Law,  Chancery  Division,  Supreme 
Court). 

SUPPLETOEl'  OATH,  when  necessary  in  Roman  law  486 

SUPPORT,  right  to,  from  adjoining  lands  127 

houses      127 

from    subjacent    soil    127 

from   lower   stories      127 

SUPPRESSION  OF  EVIDENCE,  presumption  from  119,  387,  644 

supreme"  COURT,  (see  Courts  of  Law),  seal  of,  judicially  noticed  9 

seal  of  each  division  of,  judicially  noticed  9 

seal  of  principal  and  district  registries  of,  judicially  noticed  9 

rules  of,  when  judicially  noticed      21 

records  of,   how   proved   1049 

proceedings  of,  when  judicially  noticed     21 

signature  of  judges  of,  when  judicially  noticed  11,  16 

judges  of,  do  not  judicially  notice  interior  courts  22 

costs  in   (see  Costs). 

jury  trials  in  (see  Jury,  Trials  by  Jury). 

notices  sent  from  oiBces  of,  may  be  transmitted  by  post  173 

presumption  respecting  service  of  such  notices  173 
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SUPEEME  COURT  EULES,  1883,  how  proved  1049,  1079 

rules  as  to  amendments  (see  Amendments)  204 

do  not  affect  criminal  proceedings  205,  208 

or  divorce  or  matrimonial  causes  205,  208 

but  apply  to  civil  proceedings  on  Crown  side  of  King's  Bench 

Division      205,  208 

to   proceedings   on   Eevenue    side    of    King's    Bench 

Division      205,  208 

to  High  Court  having  jurisdiction  in  bankruptcy  208 

to  Admiralty   actions   208- 

to   probate    actions      208 

to  County  Courts  having  jurisdiction  in  bankruptcy  ...     208 

rules  as  to  pleadings  (see  Pleadings)  226-30 

as  to  proceedings  in  lieu  of  demurrer  96,  229,  562 

as  to  mode  of  proof  of  service  of  notice  to  produce  335 

as  to  form  of  notice  to  produce  331-3:- 

as  to  costs  where  notice  contains  unnecessary  documents  336 

as  to  examination  of  witnesses  before  Examiners    or    Commis- 
sioners  (see  Depositions,  Examiner,  Commission)  367 

as  to  interrogatories  (see  Interrogatories)  378-9' 

as  to  inspections  (see  Inspection,  View)  389 

only  to  apply  to  civil  proceedings  391- 

as  to  actions  for  perpetuating  testimony  378 

as  to  admissibility  of  shop  books  in  evidence  485-7 

as  to  notices  to  admit  (see  Notice  to  Admit)  497-502 

as  to  admissions  in  pleading   (see  Admissions)  562-3 

as  to  payment  into  and  out  of  Court  (see  Payment  into  Court)...     563 

as  to  inquiries  and  accounts  485,  552: 

as  to  the  form  and  service  of  subpoenas  (see  Subpoena)  851-3,  855 

as  to  renewal  of  writ  1075 

as  to  evidence  by  af&davit  (see  Affidavit)  949-53- 

as  to  public  records  1017,  1024,  1052 

as  to  Central  Office  (see  Central  Office  of  Supreme  Court)  1052 

as  to  place,  time,  and  mode  of  service  of  process  1076 

as    to    discovery    and    inspection    of    documents    (see      Private 

Writings)     1213  et  seq.. 

as  to  mode  of  trial  22 

as  to  appeals     1247 

as  to  costs  (see  Costs). 

SUPREME  COURT  OF  JUDICATURE  ACTS,  1873,  1875  (see  Table  of 
Statutes,  36  &  37  Vict.  c.  66,  and  38  &  39  Vict.  c.  77). 

SUPREME   COURT  OP  JUDICATURE   (IRELAND)  ACT,  1877     (see 
Table  of  Statutes,  40  &  41  Vict.  c.  57,  Ir.). 

SURETY,  admission  by  principal,  when  evidence  against  532-3; 

may  plead  equitably  that  he  is  discharged  by  giving  time  to  principal    791. 
judgment  against,  evidence  for  him  to  prove  amount  he  has  paid  for 

principal      , 1130 ' 

but  no  evidence  of  principal's  default   '. 1130' 

SURGEON  (see  Medical  Man). 

SURGICAL  CERTIFICATE  of  age  under  Factory  and  Workshop  Act  ...  1114 
burthen  of  proof  of  age  in  proceedings  under  282. 

SURPLUSAGE,   definition   of      211 

need  not  be  proved      211 

instances  of     211-15- 

SURRENDER  (see  Statute  of  Frauds). 

of  lease,  by  operation  of  law,  what   687-92 

when  presumable  142, 

when  signed  writing  necessary  as  evidence  of  686 

when   deed   necessary   678. 
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of  unsatisfied  terms,  when  not  presumed  142 

of  satisfied  terms,  no  longer  presumed,  such  terms  ceasing  by  statute    141 

of  copyholds,   admissibility  of   1203 

of  incorporeal  rights,  must  be  by  deed  667-8 

SUEEOGATES,  appointment  of,  presumed  from  acting  165 

SUEEOUNDING  CIKCUMSTANCES  of  parties  to  suit,  when  relevant    235 
evidence  to  explain  deeds  and  wills   819-24 

SUEVEYOES,  warrant  that  they  possess  competent  skill  814 

field  entries  by  deceased,  admissible  as  entries  made  in  course  of  pro- 
fessional  duty    363 

SUEVEYS,  how  proved  1073 

when  necessary  to  prove  commission  420,  1073 

when  not  1073-5 

when  evidence,  as  admission  by  privies  534,  1201 

statements  of  facts  in  ancient,  not  evidence  of  reputation  363 

nor  necessarily   admissible   as   entries   made  in  course   of  profes- 
sional duty  363 

Irish  Down   Survey  admissible  as  public  document  1201 

Ordnance  Survey  inadmissible  both  in  England  and  Ireland  1201 

made  in  pursuance  of  statutory  obligation   1199 

made  in  pursuance  of  royal  commission   1199 

SUEVIVOESHIP  (see  Death,  Life). 

presumptions    respecting    193-4 

SUSANNAH  and  the  elders,  precedent  for  ordering  witnesses  out  of  court     956 

SUSPICION,  reasonableness  of,  question  for  jury  32 

SWOEN,  witness  called  to  produce  a  document  need  not  be  980 

other  witnesses  must  be  (see  Oath  and  Competency)  937-9 

witness  objecting  to  be,  because  he  has  no  religious  belief,  or  taking 
oath  contrary  to  it,  may  affirm  940 


TAVEEN,  presumption  respecting  keeper  of  ., 179 

TAXING   MASTEES   OF   SUPEEME   COUET,    attendance   of   witness 

before,   how   enforced    878 

may  administer  oaths  941 

TECHNICAL  TEEMS,  in  writing,  may  be  explained  by  parol  796 

prima  facie,  to  be  understood  in  their  technical  sense  774 

to  be  explained  by  jury  49 

TEETH  (see  Set  of  Teeth). 

TBLEGEAM,  instructions  for,  duly  transmitted,  will  satisfy  Statute  of 

Frauds    703,  704 

company  may  be  sued  for  transmitting  a  libellous  678 

TENANCY  (see  Tenant,  Landlord,  Lease,  Use  and  Occupation). 

terms  of,  cannot  be  proved  by  parol,  if  there  be  a  lease  304 

fact  of,  provable  by  parol,  without  producing  lease,  when  307 

must  be  created  by  deed,  when  678-9 

when  no  deed,  effect  of  part  performance  in  equity  679 

must  have  been  created  by  signed  writing,  when  684-7 

how  assigned  or  surrendered  since  Ist  October,  1845  679 

before  that  date  686 

how    and   when    surrendered   by    operation    of   law    (see   Statute   of 

Frauds)     687-92 

how  and  when  assigned  by  operation  of  law  693 
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how  and  when  surrendered  or  assigned  in  Ireland   686 

what  incidents  annexed  to,  by  common  law  806-8 

by  evidence  of  usage   801 

by  statute  in  Ireland  806-8 

cannot  be  shown  by  usage  to  have  reference  to  Old  Style  799 

from  year  to  year,  when  presumed  169 

presumption  as  to,  when  determinable  38,  169,  548 

TENANT,  when  estopped  from  denying  landlord's  title  (see  Estoppel)  105-8,  671 

encroaching  on  waste,  presumed  to  act  for  landlord  129 

holding  over,  presumptive  effect  of  189 

admissions  by,  how  far  evidence  against  landlord  535 

admissions  by  landlord,  how  far  evidence  against  534 

forfeiture  by,  when  waived  by  landlord  suing  or  distraining  for  rent  ...     547 

by  landlord  accepting  rent  547 

by  landlord  misleading  tenant   571 

when  not  waived  by  landlord's  passive  acquiescence  ...     548 
receiving  notice  to  quit  without  objection,  effect  of,  as  an  admission  ...     548 

surrendering  lease  by  operation  of  law  (see  Statute  of  Frauds)  687-92 

stealing  chattels  or  fixtures  exceeding  value  of  £5  219 

title  of,  to  away-going  crop,  may  be  proved  by  usage  801 

cannot  quit  without  notice,  though  premises  out  of  repair  806-8 

may  quit  furnished  apartments  without  notice,  when  808 

at  will,  convertible  into  tenant  from  year  to  year,  by  payment  of 

reiit     679,  684 

in  tail,  consent  of  protector  to  disposition  of,  must  be  by  deed  enrolled    769 

in  dower,  when  bound  by  judgment  of  ancestor  1148 

by  the  courtesy,  when  bound  by  judgment  of  ancestor  1148 

for  life,  verdict  for  or  against,  no  evidence  for  or  against  reversioner  ...  1151 
effect  of  paying  off  an  incumbrance  by  155 

TENANTS  IN  COMMON  (see  Joint  Tenants). 

how  described   in   indictments   222 

when  persons  held  to  be,  contrary  to  prima  facie  view  822 

admissions  by  one,  not  receivable  against  others  517 

TBNDEE,  evidence  of,  when   admissible  under  general  issue  in  action 

against    justices    234 

when  invalid  as  being  conditional  50 

whether  conditional,  question  for  jury   50 

of  rent,  within  what  hours  it  must  be  made  36 

of  expenses  to  witnesses,  when  necessary  (see  Attendance  of  Witnesses). 

necessity  for  formal  tender  of  evidence  1248 

TBNTEEDEN,  LOED  (see  Lord  Tenterden). 

TEEM,   outstanding,   surrender  of   141-2 

TEEMS,  meaning  of  particular  (see  Meaning). 

TBEEIEES,  what  and  when  admissible  1084,  1202 

what  is  the  proper  place  of  custody  of  463 

TESTAMENT  (see  Will,  Bible). 

TESTATOE,  declarations  of  intention  of,  generally  inadmissible  825 

admissible,  when  will  impeached  for  fraud  or  forgery  779 

when  description  in  will  is  applicable  to  two  subjects  134 

to  rebut  an  equity  (see  Rebutting  an  Equity)  843-5 

if  declarations  admissible  here  legally  immaterial,  when  and  how  made     831 

ademption  of  legacy  by  786,  845-6 

circumstances  surrounding,  to  be  considered  in  interpreting  wills  ...  819-24 

his  habit  of  misnaming  persons  or  things,  provable  by  parol  831-2 

insanity  of,  may  be  proved,  notwithstanding  probate,  when  1140 

judgment  against,  binding  an  executor  1148 

admissions  by,  evidence  against  executor  533 

presumed  to  know  contents  and  effects  of  will  157 
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other  presumptions   respecting   157-62 

proof  of  testamentary  capacity  of  1^'^ 

competency  of,  question  for  jury  55 

what  amounts  to  undue  influence  over,  question  for  jury  55 

reports  of  "  Chancery  Visitors  "  not  admissible  to  prove  competency 
of    157 

TESTIMONY,  actions  to  perpetuate  (see  Perpetuating  Testimony)  378-80 

faith  in,  on  what  it  depends  (see  Belief)  61-74 

of  enslaved  people,  value  of  64 

of   women    64 

of    children    65- 

of  foreigners    65 

of  policemen  and  constables  66,  73 

of  skilled  witnesses  66,  78,  1246 

of  accomplices   27,  661-4 

of  persons  in  their  own  favour  658-61 

degrees  of  (see  Best  Evidence). 

TESTS  OP  TRUTH,  what  are  the  best  63' 

THAMES  CONSERVANCY,  by-laws  of,  how  proved  1124-5 

THANKSGIVING,  days  of,  judicially  noticed  20 

THEATRE  (see  Dramatic  Piece). 

onus  of  proving  licence  of  (see  6  &  7  Vict.  c.  68)  282 

consent  of  author  to  performance  in  285 

ticket  of  admission  to,  revocable  667-9' 

THEFT,  presumption  of,  from  recent  possession  of  stolen  property  69,  134 

THERMOMETER  presumed  to  register  accurately  176 

THIEF,  confession  by,  not  evidence  of  theft,  as  against  receiver  615 

THIRD  PERSONS  (see  Strangers). 

THREAT  excludes  confession,  when  (see  Confession)  589-92: 

does  not  exclude  evidence  of  facts  ascertained  by  confession  614 

former,  admissible,  as  evidence  of  malice,  on  indictment  for  murder  ...     254 

THREATENING  LETTER,  on  indictment  for  sending,  duty  of  jury  53 

other  threatening  letters  admissible,  when  254 

THRESHING  MACHINES,  in  prosecutions  for  accidents  by,  negligence 

of  owner  presumed,  when  282 

TIDE  (see  Sea). 

TIDINGS,  absence  of,  for  7  years,  raises  presumption  of  death  22 

for  reasonable  time,  raises  presumption  of  loss  of 
sbip    195 

TIMBER,  when  within  sect.  4  of  Statute  of  Frauds  698-9 

TIME   (see   Limitations),  definition  of   yi 

questions  of  reasonable,  whether  for  judge  or  jury   (see  Functions'  of 

Judge  and  Jury)  34-41 

inference  of  law  as  to  reasonable,  where  contract  is  silent  171 

formal  averments  of,  should  be  omitted  in  civil  pleadings  '     2I8 

should  be  omitted  in  indictments 219 

if  inserted,  need  not  usually  be  proved  as  laid  "     07 q 

of  serving  notice  to  produce   ' 3335 

1450 


INDEX. 

TIME — continued.  page 

of  serving  eubpcena  864 

what  is  the  regular,  for  calling  for  production  of  documents  at  the 

trial    1213 

for  objecting  to  competency  of  witness  946 

statement   of,   in   stating   written    agreement,   cannot   be   varied   by 

subsequent  oral  contract  785 

in    written    agreement    cannot   be   varied    by    contemporaneous   oral 

contract     790 

of  birth,  marriage,  and  death,  are  matters  of  pedigree  441 

how   far   provable   by   registers    (see    Birth,    Marriage,    and 
Death  Registers). 

computation  and  course  of,  judicially  noticed  17 

regularity  presumed  from  lapse  of  134 

of  gestation,  how  far  judicially  noticed   17 

TITHES,  title  to,  how  affected  by  Statutes  of  Limitation  80 

entries  by  deceased  rectors  or  vicars,  respecting   470 

are  receipts  of,  by  lessees  or  vicarial  tithes,  evidence  of  modus  as 

against   vicar?    535 

TITHE  COMMISSIONEBS,  agreements  and  awards  confirmed  by,  how 

proved    1090 

ecclesiastical  documents   deposited  with,  how  proved   1090 

duties  of,  now  discharged  by  Board  of  Agriculture  9 

TITLE,  within  what  time,  must  be  disputed  (see  Limitations). 

when  presumed  from  possession   130 

from  receipt  of  rent  130 

statement  by  possessor  of  land  in  disparagement  of  his  own,  admis- 
sible      468-70 

warranty  of,  when  implied  in  contracts  of  sale  of  real  estate  805 

in  demises  of  real  estate  806 

on   sale  of  chattels   808 

paramount,  eviction  by,  tenant  may  show  106 

of  peer,  how  described  in  indictment  222 

of  foreigner  of  rank,  how  described  222 

TITLE  DEEDS,  witness  and  party  not  bound  to  produce  his  own  ...  340,  1006 

trustee  not  compellable  to  produce  his  cestui  qui  trust's  624 

solicitor  not  compellable  though  allowed  to  produce  his  client's  ...  340,  625 
stealing,   destroying,  or  concealing,  not  punishable,   if  disclosed  on 
oath    999 

TOLLS  presumed  legal  from  long  enjoyment   136 

what  claims  of,  provable  by  hearsay  420 

when  verdicts  and  judgments  inter  alios  admissible  to  prove  1144 

of  turnpike,  agreement  to  let,  need  not  be  under  seal  679 

TOLZEE  (see  Foreign  Attachment). 

TOMBSTONE,  inscriptions  on,  evidence  in  cases  of  pedigree  449 

provable  by  copy  328,  450 

TOOLS  for  coining,  forging,  housebreaking,  &c.,  on  indictment  for  having 

in  possession,  defendant  must  prove  lawful  excuse  282 

TOETS,  in  actions  for,  admission  of  one  defendant  no  evidence  against 

others     517 

corporations  liable  for,  when  673 

TOETUBE,  old  practice  of  605 

when  abolished 605 

TOTAL  LOSS,  under  allegation  of,  plaintiff  may  recover  for  partial  loss  ...     218 

TOWN,  limits  of,  provable  by  hearsay  420 

how  far  meaning  of  word,  question  for  judge  or  jury  67 
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PAOB 
TEADB  (see  Board  of  Trade  and  Course  of  Office  or  Business). 

mode  of  carrying  on  in  one  place,  when  evidence  of  such  mode  in 

another      • 238 

usage  of,  may  explain  written  instrument,  when  (see  Parol  Evidence) 

796-803,  816-18 
contract  in  restraint  of,  reasonableness  of,  question  for  judge  34 

TEADB  MARKS  ACT,  1905  (see  Table  of  Statutes,  5  Ed.  7,  c.  15). 

TEADE-MARKS  (see  Shop  Marks),  presumed  genuine  as  against  vendor, 

when 812 

certificates  of  entries  under  the  Trade  Marks  Act,  1905  1090,  1101 

effect  of  registration  of  1205 

proof   of 1101 

when  registered  can  only  be  assigned  in  connection  with  business  ...     484 

TEADEE  by  custom  in  London,  married  woman  may  be  4-8 

TEADESMBN,  entries  by,  in  shop-books,  when  evidence  for,  in  America, 

Scotland,  France,  Supreme  Court,  and  other  Courts  484-7 

TRADE  UNION  ACT,  1871  (see  Table  of  Statutes,  34  &  36  Vict.  c.  31), 

compliance  with  Act,  how  proved  1101 

TRADES  UNIONS,  certificate  of  registry,  how  far  admissible  1101 

TRADING  company  (see  Joint  Stock  Companies). 
corporation  (see  Corporation). 

TRADITION,  how  far  evidence  in  matters  of  pedigree  (see  Pedigree)  ...  437-51 
of  public   and   general   interest    (see   Public   and    General 
Interest)    417-37 

TEAITOR  (see  Treason). 

TRANSFER,  of  goods,  by  symbolical  delivery  722 

of  stock,  proved  by  bank-books   1206 

of  shares  under  Companies  Clauses  Consolidation  Act,  1845,  must  be 

by    deed    676 

of  incorporeal  rights  must  be  by  deed  667-9 

of  chattels,   when   irrevocable   669 

of  ship  must  be  by  bill  of  sale  « 681 

of  land,  by  deed  ^ 678-9 

of  property,  when  presumed  fraudulent  in  bankruptcy  law  88 

TRANSFER    OF    LAND    ACTS,    1862,    1875    (see    Table    of   Statutes, 
25  &  26  Vict.  c.  53,  and  38  &  39  Vict.  c.  87). 

seal  of  Land  Registry  Office  judicially  noticed 9 

presumption  recognised  by,  as  to  ownership  of  minerals  132 

registrar  under,  may  enforce  attendance  of  witness  886-9 

register  kept  under,  inspection  of  1036-41 

rules  made  by  Lord  Chancellor  under,  judicially  noticed  21 

TRAVERSE,  effect  of  omitting  to,  as  an  admission  (see  Admissions)  561 

TREASON,  within  what  time  prosecutions  for,  must  be  commenced  83 

number  of  witnesses  necessary  to  establish  27,  652-5 

is  wife  competent  witness  against  husband  in  prosecution  for?  925 

when  indictment  for,  charges  several  overt   acts,  sufficient  to  prove 

one     215 

no  overt  act  of,  evidence  unless  laid  in  indictment,  or  proof  of  overt 

acts  laid  241,  653 

judicial  confessions  of,  conclusive   585 

extra-judicial  confessions  of,  corroborative  evidence  only   585 

unless  overt  act  charged  be  personal  injury  to  the  Sovereign  585,  655 

copy  of  indictment  and  list  of  witnesses  and  jurors,  must  be  delivered, 

when     934,  1020 
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the  delivery  must  be  in  the  presence  of  two  witnesses  934 

names,  abode,  and  professions  of  witnesses  and  jurors  must  be  stated 

in  lists  934 

jiot  necessary  to  specify  the  particular  house  or  street  984 

time  for  objecting  to  non-compliance  with  these  regulations  934 

compassing  death,  or  wounding  of  Sovereign,  triable  as  murder  934 

protective  clauses  of  Statute  of  Treason,  do  not  apply  to  such  case 

655,  934,  1020 
can   prisoner   charged   with,   be   brought   up   as   witness   by   habeas 

corpus?      872 

married  woman  may  be  convicted  of  183 

in  misprision  of,  defendant  must  prove  discovery  on  his  part,  if  know- 
ledge traced  to  him  285 

TEEASUEY,   instruments   issuing   from,   may  be   signed   by   two   Com- 
missioners          762 

proclamation  orders  and  regulations  issuing  from,  how  proved  .' 1044 

signatures  to  official  letters  of  Lords  of,  not  judicially  noticed  16 

when  appointment  of  Lords  of,  presumed  from  acting  165 

TEEATISES  may  be  referred  to  by  experts  to  refresh  memory,  when  973 

TEBATMENT  (see  Conduct). 

TEEATY,  British,  how  proved   1043 

of  foreign  state,  or  of  British  colony,  how  proved  14,  1047 

for  compromise,  effect  of  admissions  during  530,  539-40 

TEEES  (see  Boundary),  presumption  of  ownership  in  126 

stealing  or  maliciously  damaging,  in  a  park,  &c.,  above  the  value  of  11.    219 

elsewhere,  above  the  value  of  5L  ...     219 
when  within  sect.  4  of  Statute  of  Frauds  716-18 

TEESPASS,  in  action  of,  admission  of  one  defendant  no  evidence  against 

others     ; 517 

sheriff  or  party  not  liable  to  action  of,  for  arresting  privileged  witness    906 

recovery  in,  when  bar  to  subsequent  action  for  money  received  1153 

judgment  for  defendant  on  plea  of  spot  being  his,  how  far  bar  to 

action  of  1156 

within  what  time  action  for,  must  be  brought  77 

in  action  of,  costs  not  recoverable  without  certificate  of  judge,  when  ...      43 
evidence  of  possession  sufficient  against  wrong-doer  130 

TEIAL,  when  put  off,  for  temporary  insanity,  or  illness  of  witness  348 

of  attesting  wit- 
ness        1230 

when  put  off  to  enable  important  witness  to  become  capable  of  giving 

evidence    935 

whether  it  can  be  allowed  that  child  witness  may 

receive  instruction  936 

in  consequence  of  amendment  allowed  207,  209 

duty  of  judge  to  regulate  the  mode  of  examining  witnesses  at 954 

to  settle  questions  respecting  right  to  begin  290 

day  of,  cannot  be  proved  by  parol  300 

what  is  proof  of  90,  300 

new  (see  New  Trial),  application  fOr,  rules  respecting  1247-9 

TEIAL  BY  JUEY  (see  Jury,  Functions  of  Judge  and  Jury). 

present  law  as  to,  in  civil  actions  in  High  Court  24 

rules  do  not  apply  to  proceedings  for  divorce,  &c 24 

powers  of  judge  and  jury  should  be  kept  distinct  on  24 

duties  of  judge  on  25-30 

costs  in,  to  follow  event  unless  judge  otherwise  orders  46 

meaning  of  event  46 

TEINITY    MASTBES,    view   of    ship   by,    when   ordered   by    Court   of 

Admiralty     390 
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TEOVEE,  demand  and  refusal  presumptive  evidence  of  conversion  169 

parol  demand  admissible,  though  demand  in  writing  also  made  312 

for  vpritten  instruments,  notice  to  produce  unnecessary  308,  337 

sustainable  against  corporation,  vphere  goods  wrongfully  taken  by  their 

agent    "^3 

by  party  having  mere  possession  as  against  wrong-doer  ...     130 
judgment  for  defendant  in,  when  bar  to  action  for  money  from  sale  of 
goods     1153 

TRUCK  ACT,  agreements  under,  must  be  in  writing  signed  by  artificer  ...     756 
under  23rd  section  signature  of  agent  will  not  suffice  762 

TRUSTEE  OP  BANKRUPT  (see  Bankrupt  and  Bankruptcy  Courts). 

property  of  bankrupt  vests  in,  on  appointment  693 

appointment  of,  how  proved  1057 

admission   and  effect  of   1190 

release  of,  by  order  of  Board  of  Trade  1191 

may  disclaim  lease  when  692 

also  other  property   692 

character  of,  suing  or  sued,  must  be  specially  denied  230 

admission  of  character  of,  by  opponent  having  treated  him  as  such  ...     54S 

admission  by,  before  appointment,  whether  evidence  against  him  519 

written  admission  of  bankrupt  not  binding  on   557 

TRUSTEES  for  public,  when  estopped  from  disputing  their  deeds  99 

admissions  by  one,  how  far  evidence  against  others  516 

admissions  by  cestui  que  trust,  when  evidence  against  520-21 

not  compellable  to  produce  title-deeds  of  cestui  que  trust  624 

in  indictment,  what  sufficient  description  of  223 

when  presumed  to  have  conveyed  legal  estate  to  beneficial  owner  140 

satisfied  terms  outstanding  in,  when  determined  141-42 

bound  to  answer  respecting  frauds  committed  by  them,  when  999 

cannot  be  convicted  of  fraud,  if  they  have  disclosed  offence  on  oath  ...     999 

wife's   admissions,  when   admissible  against   525 

of   property   conveyed  for   religious   purposes,   must   be    appointed   by 

attested  deed  (sub  tit.  "  Charity  ")  764,  1228-29 

presumption  against  deed  of  gift  to  162 


TRUSTS,  creation  of,  must  be  evidenced  by  writing  signed,  under  Statute 

of    Frauds    694 

letter  acknowledging  the  trust  sufficient   694 

grants  and  assignments  of,  must  be  by  writing  signed  694 

resulting  trusts  excepted  from  Act  695 

these  trusts  arise  : — 

1.  when  estate  purchased  by  one,  is  paid  for  by  another  695 

this  presumption  may  be  rebutted  by  parol,  or  by  decla- 
rations of  intention  845-46 

if  so  rebutted,  may  be  fortified  by  counter  parol  evidence  845 

2.  when  conveyance  made  in  trust  only  partially  declared  695 

3.  in  cases  of  fraud  695 

how  far  provable  by  parol  696 


TRUTH,  evidence  of  witness's  character  for,  when  admissible  1011 

what  are  the  best  tests  of  63 

exhortations  to  speak,  have  caused  confessions  to  be  rejected  603 

may  be  pursued  too  keenly,  may  cost  too  much  621 

TURNIPS,  sale  of,  not  within  sect.  4  of  Statute  of  Frauds  716 

TURNPIKE  ACTS,  agreement  to  let  tolls  under,  need  not  be  under  seal  ...  679 
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UMPIRE,  if  appointed,  award  how  proved  1073 

UNCONSCIONABLE   BAEGAINS,   when   set   aside    154 

UNDEE-SHEBIPP,  presumption  o£  being,  from   acting   165 

admission  by,  when  evidence  against  sheriff  520 

witness   attending,  on   writ   of  enquiry,  privileged  from   arrest    (see 

Arrest)       902 

UNDEESTANDING-,  imbecility,  or  want  of,  renders  witness  incompetent  935 

formerly  presumed  that  deaf  and  dumb  witnesses  were  without  935 

of   witness   as   to   meaning   of   words,   when   evidence   in   actions   of 

slander      966 

UNDEEWOOD,  when  sale  of,  within  sect,  i  of  Statute  of  Prauds  716 

UNDEEWEITEE  (see  Insurance). 

UNDUE  INPLUENCE,  presumption  of,  when  162-4 

UNITED  STATES,  LAW  OP  (see  New  York  Civil  Code). 

as  to  effect  of  alteration  of  instrument  by  stranger  1221 

admits  as  evidence  entries  by  tradesmen  in  their  own  shop-books  484 

what  facts  it  recognises  without  proof  16,  22 

implies  warranty  on  sale  of  chattels  in  certain  cases  808 

does  not  require  contracts  by  corporation  to  be  evidenced  by  deeds  ...     670 
as  to  evidence  of  opinion  on  subject  of  sanity  967 

UNIVEE8ITY,  sentence  of  expulsion  from,  judgment  in  rem   (sub  tit. 

"  Deprivation  ")      1137-9 

practice  and  proceedings  of  courts  of,  not  judicially  noticed,  when  ...      22 

calendars   inadmissible    1211 

court  of,  of  Oxford,  governed  by  statute  law  22 

of  Cambridge,  rules,  by  which  court  of,  governed  must  be 
proved    22 

UNKNOWN  PEESON,  how  described  in  indictment  222 

UNLIQUIDATED  DAMAGES,  when  plaintiff  seeks,  he  must  begin  288 

UNNATUEAL  CEIME,  when  boy  may  be  convicted  of  110 

UNPUBLISHED  WEITINGS,  when  evidence  on  charge  of  sedition  410 

UNSEAWOETHINESS  (see  Ship). 

UNSOUNDNESS  (see  Horse). 

UEBAN  SANITAEY  AUTHOEITY,  seal  of,  judicially  noticed  9 

USAGE  (see  Custom)  for  25  years,  when  conclusive  of  religious  trusts  ...       81 

of  trade,  when  presumed  to  be  known  175 

when  contract  presumed  subject  to 175 

when  admissible  to  explain  writings  796-9 

to  annex  incidents  (see  Parol  Evidence)  801-3 

tinder  ancient  grants,  &c  ,  when  admissible  to  explain  826-7 

not  admissible  to  contradict  what  is  plain  in  writings  799 

where  inconsistent  with  contract  816 

or  impliedly  excluded  from  contract  816 

need  not  be  immemorial  or  uniform  817 

where  trade  established  for  a  year  or  two  817 
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meaning  of  "  custom  of  the  country,"  as  applied  to  husbandry  817 

party  against  whom  usage  adduced  may  prove  : — 

1.  its   non-existence 818 

2.  its   illegality  or  unreasonableness      818 

3.  that  it  formed  no  part  of   agreement   818 

evidence  on  these  points  may  be  given  by  way  of  anticipation  818 

explaining  documents  by,  dangerous  818 

raises  presumption  of  legal  origin,  when  134,  138 

USE  AND  OCCUPATION,  how  it  may  be  proved  306 

when  grantor  by  parol  of  incorporeal  hereditament  may  sue  for  667-9 

when  it  lies  by  or   against  corporation,    though    no    demise    under 

seal     105,  673 

contract,  if  in  writing,   must  be  produced   301 

USER,  acts  of,  when  admissible  to  explain  ambiguity  in  ancient  grant, 

&c 826-28 

when  admissible  to  raise  presumption  or  dedication  of  highway  137 

when  inadmissible  to  raise  presumption  of  grant  137 

USHEE,  no  rigid  presumption  as  to  hiring,  for  »  year  171 

USUEY,  laws  relating  to,  repealed     1153 

acquittal  in  penal  action  for,  evidence  in  action  on  bond  where  usury 
pleaded      1153 

UTTEEING,  on  indictment  for,  other  utterings,  &c.,  admissible  to  prove 

guilty  knowledge  or  intent   252 

can   married   woman   be  convicted   of?   184 


VALUATION  (METEOPOLIS)  ACT,  1869  (see  Table  of  Statutes,  32  &  33 
Vict.  u.  67). 

VALUATION  LISTS  of  property  in  Metropolis,  how  inspected  1036-41 

how  proved      1090 

effect   of       1206 

presumed   duly   made      76 

VALUATIONS  IN  lEELAND,  under  poor  law  (see  Poor  Law)  1206 

VALUE,  allegations  of,  need  not  be  proved  in  general  (see  Variance)  ...  219 

must  be  proved,  where  value  an  essential  element  of  offence  219 

e.g.  bankrupt  fraudulently  removing  or  concealing  property  worth  lOZ.  219 

absconding  with  property  worth  20Z 219 

a  person  maliciously  injuring  property  exceeding  51.  in  219 

tenant  stealing  chattel  or  fixture  let  to  him  exceeding  51.  in  219 

stealing  in  dwelling-house  to  value  of  51 219 

stealing  or  maliciously  damaging  trees  in  a  park,  &c.,  exceeding  11.  219 

or  trees  elsewhere  exceeding  51.  219 

when  value  of  each  article  should  be  separately  alleged  219 

of  coin,  judicially  noticed  17 

Sale  of  Goods  Act,  1893,  affects  sales  of  goods  of  101.  or  upwards  in  697 

VAEIANCE,  evidence  must  correspond  with  allegations  203 

sufficient,  if  substance  of  issue  be  proved  203 

old   law   of      205 

abuses  of  old  law  of  204 

amendment  of,  when  allowable  (see  Amendment)  204-11 

surplusage,    definition    of    211 

need  not  be  proved  211 

instances  of     212-13,  217 

distinction  between   unnecessary   averments,   and   those   stated    with 
needless   particularity       213 
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ouomlative  allegations  in  criminal  cases  immaterial  215-17 

several  intents — compound  intents  in  criminal  cases  216-17 

how  far  intent  must  be  proved  as  laid  216 

party  charged  with  felony  or  misdemeanour  may    be    convicted    of 

attempt      217 

cumulative  allegations  in  civil  cases  immaterial   218 

formal  allegations  need  not  be  proved  218 

what    are    formal    allegations    218 

averments  of  place     218 

what  are  local  offences   ; 218 

averments  of  time     219 

of  number  and  value  219 

of  quality     220 

of  mode  of  killing     220 

matter  of  essential  description  must  be  proved  as  laid  220-23 

name  or  nature  of  property  stolen  or  damaged  220 

description  of  animals  by  generic  term  220-22 

of   forged   instrument    222 

name  of  persons  injured     222 

of  persons  mentioned  in  indictment   222 

of  joint  owners  222 

of   prisoner 223 

between  bought  and  sold  notes,  effect  of  (see  Bought  and  Sold  Notes)  317-18 
between  document  produced  and  that  described  in  notice  to  admit  ....     499 

VENDEE  (see  Purchaser). 

VENDOE,  admission  by,  after  sale,  not  evidence  against  purchaser  538 

when  estopped  from  denying  title  of  vendee  573 

warranty  of  title  to  real  estate,  when  implied  by  805 

of  quality  or  fitness  of  goods  sold  by,  when  implied  809-12 

no  warranty  of  title  to  chattel  implied  by  808 

VENDOB  AND  PUECHASEE  ACT,  1874  (see  Table  of  Statutes,  37  &  38 
Vict.  c.  78). 
presumption   under 135 

VENISON,  possession  of,  raises  presumption  of  poaching,  when  282 

VENUE,  what  offences  are  local   218 

need  only  be  stated  in  margin  of  indictment  218 

VERACITY  OP  "WITNESS,  how  impeached  by  evidence  of  bad  character    271 

1009-10 
how  sustained  by  evidence  of  good  character  1011 

VEEBAL  (see  Oral). 

VBEDICT,  presumption  of  validity  of    90-2 

jurors  cannot  prove  mistake  or  misbehaviour  in  regard  to  644 

when  evidence  in  nature  of  reputation  429,  1144 

how  proved      1066-9 

defects  in  pleading,  how  far  cured  by  90-2 

VEEITAS    NOMINIS    TOLLIT    EEROEEM    DEMONSTEATIONIS, 

how  far  a  safe  maxim  835 

VESSEL  (see  Ship). 

VESTING  BY  OPEEATION  OF  LAW,  how  effected  693 

VESTEY  BOOKS,  admissible  as  official  documents  1087 

effect  of,  in  evidence  1206 

VESTEY  CLEEKS,  presumption  of  appointment  of,  from  acting  165 
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VBTEEINAEY  SUEGEONS,  proof  and  admission  of  registers  of  1112 

VETEEINARY  SURGEONS  ACT,  1881  (see  Table  of  Statutes,  44  &  45 
Vict.  c.  62). 

VEXATIOUS  PROSECUTIONS,  prosecutor  may  be  ordered  to  pay  costs 

of  prisoner  in     864 

VICAR  (see  Parson). 

VICE-WARDEN  OF  STANNARIES  (see  Stannaries). 

VICTUALLER,  implied  warranty  that  provisions  are  wholesome  by  809 

demise  to,  may  be  interpreted  by  usage  in  trade  801 

VIEW,  of  locus  in  quo,  or  of  chattel,  when  jury  allowed  389-91 

not  to  take  the  place  of  evidence  391 

extent  of  power  of  Court  to  order  390-1 

early   instance  of      389 

of  ship,  when  ordered  by  Court  of  Admiralty  390 

VINTNER,  implied  warranty  by,  that  wine  is  wholesome  809 

VISITATION    BOOKS,    at    Heralds'    College,    admissible    in    case    of 

pedigree      451,   1200 

but  copies  of  such  books   inadmissible   1203 

VISITOR,  sentence  of  expulsion  or  deprivation  by,  judgment  in  rem  (sub 

tit.    "Deprivation")    1137 

VIVA  VOCE,  in  absence  of  agreement,  evidence  always  taken  948 

VOIRE  DIRE,  competency  of  witness  ascertained  on  (see  Competency)  ...    947 
secondary  evidence  of  documents  admissible  on  344,  947 

VOLUMINOUS  FACTS,  results  of,  provable  by  secondary  evidence  343 

VOLUNTARY,  confessions  must  be   (see  Confessions)   588 

whether  confessions  voluntary,  question  for  judge  25,  588 

settlements,  when  avoided  by  bankruptcy  law  88 

should  contain  power  of  revocation  157 

VOLUNTEER  CORPS,  rules  for  management  of,  how  proved   (sub  tit. 

"  Army  ")       1090 

VOTERS,  declaration  of,  against  own  votes,  admissible  on  trial  of  election 

petitions      520 

person  bribing,  estopped  from  denying  his  right  to  vote  578 

notice  of  objection  to  Parliamentary,  how  signed  760 

inspection  of  lists  of,  under  Parliamentary  Voters  Registration  Act, 

1843 1036-41 

registers  of  Parliamentary,  admissible  1087 

VOTING  LETTER  used  for  what  purposes  in  bankruptcy  proceedings  ...     759 

must  be  signed  and  attested  759 

difference   between   proxies   and   759 


WAFER   GREAT   SEAL  judicially  noticed   9 

WAFER  PRIVY  SEAL  judicially  noticed     9 

WAGER,  no  ground  of  action   648 

evidence  in  support  of  indecent,  inadmissible  648 
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WAGES,  married  woman  may  sue  for  528 

presumption  of  time  of  hiring  from  171 

WAIVEE   of   written,  agreement,   when    parol    evidence    admissible    to 

prove      783.6 

in  case  of  statutory  written  agreements,  how  far  784 

of  written  agreements  at  common  law  784 

of  deed,  can  only  be  effected  by  deed  783 

of  notice  of   dishonour,   when  presumed   from    drawer's    subsequent 

conduct       54g 

of  one  objection,  when  presumable  from  party  taking  another  547 

of  forfeiture  or  notice  to  quit,  by  landlord  suing  or  distraining  for  or 

accepting    rent    547 

by  landlord  having  misled  tenant  571 

not  effected  by  landlord's  silent  acquiescence  548 

of  notice  to  quit,  legal  effect  of  547 

in  part,  by  witness  of  his  protection  against  self-crimination,  effect  of, 

1006-7 

by  witness,  of  his  right  to  his  expenses,  effect  of  858,  867 

by  client,  of  his  right  to  exclude  communication  to  his  solicitor,  effect 

of      630 

what  amounts  to    630 

WALES,  many  equity  records  of  Welsh  Courts  in  custody  of  Master  of 

Rolls      1017 

WALL  (see  Sea). 

presumption  as  to  ownership  of  126 

inscriptions  on,  provable  by  oral  evidence  328 

WAE,  existence  of,  when  judicially  noticed  20 

provable  by  recital  in  public  statute  1126 

admissibility  and  effect  of  foreign  declaration  of,  sent  to  Secretary  of 

State       1127 

articles  of,  how  proved     4-8 

require  no  proof  of  cumulative  allegations  217-18 

WAED,  presumption  against  deed  of  gift  to  guardian  by  152 

WAED  IN  CHANCEEY,  when  solicitor  must  furnish  address  of  636 

WAEEHOUSEMAN,  when  estopped  from  denying  title  of  bailor  572 

delivery  of  goods  to,  amounts  to  acceptance  within  Statute  of  Frauds, 

when      722 

no  rigid  presumption  as  to  hiring  for  a  year  • 171 

WAELIKE  STOEES,  possession  of,  raises  presumption  of  guilt,  when  ...     283 

WAENING  prisoner  against  confession  (see  Cautions). 

on  what,  servant  may  be  discharged  38,  171 

WAE  OEFIGE,  some  of  the  papers  of  the,  now  in  Eecord  OfBce  1017 

plans,  not  admissible  as  public  documents  1200 

WAEEANT,  proof  of     1075 

jurisdiction  must  appear  on  face  of  148 

how  far  evidence  of  fact  recited  in  505 

attendance  of  witnesses,  when  enforced  by  (see  Attendance  of  Witnesses). 
of  distress,  to  enforce  invalid  rate,  when  action  lies  against  justices  for 

issuing      1135 

foreign,  proof  of,  under  Extradition  Act  1062 

issuing  from  Treasury,  how  signed   762 

from  Commissioners  of  Customs,  how  signed  762 

of  English  or  Irish  Local  Government  Board,  how  signed  762 

issue  by  Speaker,  need  contain  no  recital  90 
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WAEEANTIES  IMPLIED  carrier  by  land  of  road-worthiness  of  carriage  805 

carrier  by  sea  impliedly  warrants  ship  sea- worthy  805 

of  sea- worthiness,  in  voyage-policy     804-5 

not    in   time-policy    804 

not  of  lighters  in  marine-policy   804 

not  of  goods  in  voyage-policy  805 

of  quiet  enjoyment  in  lease   806 

what,  of  title,  in  contracts  for  sale  of  estates  805 

in  demises  of  real  property  806 

in  sales  of  goods  and  chattels  808 

in  sales  of  copyright   808 

what,  of  fitness  and  quality,  in  demises,  and  in  sales  of  goods  806-12 

in  letting  of  chattels  812 

of  genuineness,  in   article  bearing  trade-mark   812 

none  of  utility  or  novelty,  in  contract  for  sale  of  a  patent  813 

by  artist  or  artisan,  of  possession  of  competent  skill  814 

of  authority  to  bind  principal,  in  agent's  contract  815 

WAEEANTS  OP  ATTOENBY  and  cognovits  must  be  filed  in    Central 

Of&ce      768 

how  inspected  when  filed  1026 

how  attested     765-7 

must  be  attested  by  solicitor  expressly  named  or  adopted  by  defendant  765 

solicitor  need  not  be  certificated  765 

must  be  other  than  one  acting  for  plaintiff  765 

should  explain  nature  and  effect  of  instrument  766 

need  not  read  it  to  client  unless  desired  766 

attestation  clause  must  state  distinctly  : — 

1.  that  witness  is  solicitor  to  party  executing  766 

2.  that  he  subscribes  as  such  766 

instances  of  insufficient  attestation  clauses  766 

of   sufficient    767 

rule  does  not  apply,  where  party  executing,  is  himself  a  solicitor  767 

but  extends  to  warrants  of  attorney  executed  abroad  767 

rule  extends  to   all  cognovits   767 

but  only  to  warrants  of  attorney  to  confess  judgments  in  personal 

actions       767 

strangers  or  sureties  cannot  set  up  improper  attestation  1228-30 

due  registration  of,  how  proved  768 

WAEEANTY  by  servant,  at  time  of  sale,  evidence  against  master,  when  413 

aliter,  as  to  admission  made  at  another  time...  413 

in  action  for  breach  of,  when  scienter  may  be  rejected  as  surplusage  211 

WASTE  presumed  to  belong  to  lord  of  manor,  when  129 

approvement  of,  by  "lord,  presumption  respecting   129 

digging  gravel  in,  by  lord,  presumption  respecting   129 

enclosed  by  tenant,  presumed  to  be  for  landlord  129 

lying  by  highway,  presumption  as  to  ownership  of  123 

reputation  respecting  boundaries  of,  when  inadmissible  422 

acts  of  ownership  in  one  part  of,  when  evidence  of  title  to  another  ...  239 

allegation  of,  will  not  let  in  evidence  of  bad  husbandry  224 

when  tenant  for  life  may  not  commit  equitable  156 

of  assets,  what  evidence  of,  in  action  against  executor  or  adminis- 
trator        560 

WATCH  presumed  to  go  correctly   176 

WATEE,  in  action  for  diverting,  effect  of  merely  denying  obstruction  ...  1155 

right  to,  when  barred  by  Prescription  Act  81-3 

how  taken  out  of  Prescription  Act  81-3,  755 

register  of  meter  is  evidence  of  quantity  supplied  176 

fraudulent  abstraction  of,  proof  of  282 

WATEE   COMPANIES,   proof  of   regulations   of    (sub   tit.    "  Metropolis 

Water   Acts";       1124 
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WATER  BOAED,  regulations  of   1124 

WAY  OF  NECESSITY,  presumption  as  to,  on  severance  of  tenements  ...     127 

WAY,  RIGHT  OF,  when  barred  by  Prescription  Act 81-3 

how  taken  out  of  Prescription  Act  81-3,  755 

must  be  granted  and  assigned  by  deed  667-9 

reputation   respecting   private,   inadmissible   422 

WAY-GOING  CROP,  custom  as  to,  when  admissible  to  explain  lease  ...     801 

WEEK,  meaning  of,  in  theatrical  contract  may  be  proved  by  usage  797 

WEIGHTS  AND  MEASURES  ACT,  1878  (see  Table  of  Statutes,  41  &  42 
Vict.  u.  49). 

WEIGHTS  AND  MEASURES  judicially  noticed  17 

proof  of  verification  of  local  standard  1101 

when   verification  presumed    146 

account  of  local  verified  standards  to  be  kept  by  Board  of  Trade  1101 

WELSH  COURTS  (see  Wales). 

WBSLBYAN  register  of  births,  marriages,  and  burials,  when  inadmis- 
sible   (sub   tit.    "  Dissenting   Chapels  ")    1082 

WHARFINGER,  when  estopped  from  denying  title  of  bailor  572 

delivery  of  goods  to,  amounts  to  acceptance  within  Statute  of  Frauds, 
when       722 

WHOLE,  of  admission  or  confession,  must  be  taken  together  502,  687 

jury  need  not  give  equal  credit  to  every  part  602,  587 

of  answer  and  examinations,  rule  in  equity  as  to  reading  505 

of  an  entire  document  must  be  put  in  evidence  503 

of  an  entire  correspondence,  how  far  necessary  to  read  506 

of  a  document  must  be  read,  to  interpret  it  properly  503,  772 

WIDOW,  does  the  rule  of  law,  protecting  communications  between  husband 

and  wife,   apply  to?   618 

WIPE  (see  Husband  and  Wife,  Married  Woman). 

WIGRAM,  V.-Q.,  his  rules  for  interpretation  of  wills  774 

WILLS,  parol  evidence,  how  far  admissible  to  explain   (see  Parol  Evi- 
dence)     819-47 

declarations  of  intention,  how  far  admissible  to  explain   (see  Parol 
Evidence). 

previous  wills  may  be  referred  to  to  explain  ambiguities  in  833 

evidence  as  to  errors  of  draughtsmen  in,  generally  inadmissible  169 

proof  may  be  given  by  parol  evidence  that  date  they  bear  was  not  real 

date  of      789 

lost  or  destroyed,  probate  of,  when  granted  326 

made  by  British  subject  out  of  United  Kingdom,  probate  when  granted  734 

onus  of  proof  of  testamentary  capacity  157 

reports  of  "  Chancery  Visitors  "  not  admissible  on  question  of  com- 
petency        157 

in  other  cases  probate  of,  when  granted  734 

presumptions   respecting  : —    157-163 

that  testator  knew  contents  of  will  executed  by  him  157 

exception  to  this  presumption  157 

when  this  presumption   is  conclusive   159 

that  separate  sheets  of  paper  form  part  of  one  will,  when  159 

that,  if  testator  might  have  seen,  he  did  see,  wituees^ subscribe  ...  159 

that  will  was  properly  attested 159 

that  alterations  and  erasures  in,  were  made  after  execution  160 

this  doctrine  inapplicable  to  the  filling  up  of  blanks  160 

1461 


INDEX  .- 

V/ILIjS— continued.  page. 
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that  will  has  been  destroyed  by  testator,  if  traced  to  him  and  not 

forthcoming       161 

that  a  testator  subsequently  insane  was  not  insane    when    will 

destroyed  by  him  161 

that  will  found  defaced  among  testator's  papers  was  intentionally 

mutilated  by  him      161 

but  not  that  destruction  of  will  is  revocation  of  codicil  161 

that  specific  bequests  were  intended  to  pass  in  their  entitrety  ...  162 

that  annuities  and  legacies  abate  rateably,  if  assets  deficient  162 

that  annuity  bequeathed  was  for  life  of  annuitant  162 

that  legacy  to  executor  was  given  to  him  in  that  character  162 

that  executors  are  trustees  of  nndisposed-of  residue  for  next  of 

kin       162 

presumption  failing  next  of  kin  162 

as  to  meaning  of  "children,"  "cousins,"  "family,"  "  un-mar- 

ried  "     162 

as  to  meaning  of  "moneys,"  "furniture,"  "debenture"  162 

that  emblements  were  intended  to  pass  to  devisee  162 

for  other  presumptions  respecting  wills  made  prior  to  1st  January, 

1838      157 

no  presumption  of  undue  influence  recognised  in  respect  to  156 

may  be  in  pencil,  in  letter,  but  query  if  on  slate  723 

Vice-Chancellor  Wigram's  rules  for  the  interpretation  of  774 

thirty  years  old  require  no  proof  93,  1231 

Wilh  Act,  1837  (see  Table  of  Statutes,  7  "Will.  4  &  1  Vict.  c.  26). 

came  into  operation  1st  January,  1838  723 

provisions  of,  contrasted  with  Statute  of  Frauds  724 

applies  to  all  wills  of  freehold,  copyhold  or  personal  estate  724 

to  appointments  by  will  in  exercise  of  a  power  723 

two  attesting  witnesses  sufficient,  but  necessary  724 

testator  must  make  or  acknowledge  signature  in  contemporaneous 

presence   of   witness      724 

will  must  be  signed  "  at  foot  or  end  "  724,  728 

injustice  caused  by  over  strict  construction  of  these  words  724 

remedied  by  15  &  16  Vict.  c.  24  724 

witnesses  need  not  sign  at  precise  end  of  will  729 

attesting  witnesses  must  sign  at  same  time   724 

presence  means  mental  as  well  as  bodily  presence  725 

how  far  witnesses  must  subscribe  in  presence  of  testator  726 

what  sufiicient  acknowledgment  of  will   726 

when  Court  will  presume  due  execution   727 

evidence  of  statements  of  testator,  inadmissible  to  prove  that  he 

has  duly  executed     326 

mode  of  signature  by  testator  and  witnesses,  what  sufficient  ....  728-33 

how  far  documents  may  be  incorporated  in  will  by  reference  732 

wills  by  soldiers  and  seamen,  how  far  exempted  from  Act  ...  724,  733 
seamen  and  marines  as  to  pay,  prize  money,  &c. ,  how 

executed      724 

Indian  Wills  Act,  what  sufficient  execution  under  723 

how  wills  of  Englishmen  may  be  made  in  foreign  countries  734 

revocation  of  wills  under  Wills  Act^: —  734 

by  marriage,  when  734 

not  by  presunxption  of  intention,  on  ground  of  alteration  of  cir- 
cumstances         734 

by  subsequent  will  or  codicil  734-37 

by  writing,  declaring  intention  to  revoke,  executed  as  a  will  734 

by  burning,  tearing,  or  otherwise  destroying  will  734,  737-38 

effect  of  cancelling  will  738 

of  obliterations  or  of  erasure  in  wills  738 

Wills  Act  applies  to  all  revocations  and  alterations  of  wills  after 

1st  January,  1838,  though  wills  made  before  that  date  739 

erasures  or  obliterations  must  be  made  animo  revocandi  739 

when  substitution,  not  revocation  intended  739 

distinction  between  revocation  of  will  and  ademption  of  legacy  ...  786 

revival  of  wills  under  Wills  Act  .-. 740 

when  not  provable  by  affidavit  949 
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revocation  of  wills  under  Wills  Act: — continued. 

sufficient  to  call  one  attesting  witness  to  295,  1235 

except  when  relating  to  real  estate  295,  1235 

of  realty,  provable  by  probate,  when  1194-9T 

of  married  woman,  under  a  power,  effect  of  probate  of  1080,  1167 

with  indorsement  of  probate  granted,  when  evidence  of  executor's 

title     1080' 

in  general  no  evidence  of  title  to  personalty  1080 

where  deposited   at  present   ; 102O 

how  inspected,  and  copies  of,  obtained  102O 

since  1st  January,  1838,  infants  under  21,  incapable  of  making  ...  110 
before  that  date,  boys  of  14  and  girls  of  12  might  make,  when  ...  110 
enrolment  of  in  Yorkshire  and  Middlesex,  when  permitted  ...     767,  1119 

how  proved   1119 

copy  of  enrolment  of,  when  evidence  of  will  1119 

registration  of,  in  Ireland,  proof  and  effect  of  1119 

on  indictment  for  foi-ging,  is  the  probate  evidence  for  defendant?  1140 
for  stealing  or  fraudulently  destroying  or  concealing  need  not 

state  property     222 

defendant  cannot  be  convicted,  if  he  has  disclosed  offence  on 

oath      999 

witness   not   bound   to  produce   will,   under   which   he   claims    as 

devisee      342 

descriptions  in,  when  evidence  in  matters  of  pedigree  446-9 

WINDING-UP  ACTS  (see  Joint  Stock  Company). 

WINDMILL,  right  of  passage  of  air  for,  not  within  Prescription  Act  ...       81 
the  grant  of  such  right  cannot  be  presumed  from  user  139 

WINDOWS  (see  Light). 

WITHDEAWING  JUEOE,   effect   of   1172 

WITHHOLDING  EVIDENCE,  presumption  arising  from  119,  387,  544 

when  allowable  (see  Privileged  Communications ,   Witnesses). 

WITHOUT  PEEJUDICE,  offers  made,  inadmissible  530-1,  539 

WITNESSES,  when  more  than  one  necessary  (see  Number  of  Witnesses) 

652-5T 

mode  of  enforcing  attendance  of  (see  Attendance  of  Witnesses)  ...  849,  899 
commission  to  examine,  under  Eules  of  Supreme  Court,  1883  (see  Com- 
mission)           367-74 

exempted  from  arrest,  when   (see  Arrest)   899-906 

when  prisoners   (see  Prisoner)   871-4,  884 

protected  from  action  of  defamation 899 

scales  of  allowances  to  856 

must  be  tendered  their  expenses  in  civil  causes  856-59 

not  in  criminal  cases  860 

costs  for  special  detention  of,  when  allowed  857 

procuring  and  qualifying,  to  give  evidence,  when  allowed  857 

allowed  expenses,  when,  in  felonies  860" 

in    misdemeanours      .■ 860- 

in  offences  against  the  coinage  860- 

in    Courts-Martial    860 

when  brought  from  one  part   of  the  kingdom  to 

another      860' 

on  being  called  by  prisoner  864 

under  Poor  Prisoners  Defence  Act  864 

may  receive  special  award  for  activity,  when  862 

may  bring  action  for  expenses  and  loss  of  time,  when  859 

must  return  conduct-money,  when  860- 

serving  process  on,  in  court,  contempt  906 

keeping  witnesses  away  from  court,  contempt  906' 
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intimidating  witness,   misdemeanour   906 

competency  of   (see   Competency)   908-947 

question  for  judge   23 

demeanour  of,  observations  respecting   63 

depositions  of,  when  admissible   (see  Depositions). 

examination   of: —    948-1014 

must  generally  be  viva  voce  and  in  open  court  948-54 

when  affidavits   may  be  used   949-51 

mode  of,  left  much  to  discretion  of  judge  954,  959 

when  ordered  out  of  court: —  955-7 

upon  motion  of  either  party  at  any  period  of  trial  955 

parties  not  included  in  order  to  withdraw  955 

so  prosecutors,  solicitors,  medical  men,  and  experts  955 

remaining  in  court  after  order  to  withdraw,  contempt  956 

but  no  ground  for  rejection  of  testimony  956 

except  in  revenue  causes,  where  witness  inflexibly  rejected  ...     956 

this  exception  of  questionable  policy  956 

rule  of  remote  antiquity,  .and  of  great  value  956 

Susannah  and  the  Elders  956 

practically  adopted  in  Scotland  with  improvements  956 

theoretically  in  both  Houses  of  Parliament  956 

when  competency  of  witness  settled,  sworn  in  cause  957 

examination  in  chief: —  958-78 

leading  questions  in  general  not  allowed  958 

what   is   a  leading   question   958 

allowed  if  witness  obviously  hostile  or  interested  958 

of  court  rather  than  of  party  958 

allowed  also  where  suggestion  necessary  to  refresh  memory  959 

e.g.   where  names  forgotten   959 

to  identify   a  party   959 

to  enable  witness  to  contradict  another  as  to  con- 
tents of  lost  letter  959 

when  witness  is  of  tender  age  959 

allowed  likewise  whenever  justice  plainly  requires  it 959 

when  and  how  witness  may  refresh  his  memory  (see  Memory)  ...  960-5 

must  depose  to  facts  within  his  own  knowledge  960-7 

need  not  speak  with  certainty  as  to  facts  967 

cannot,  in  general,  speak  to  belief  or  opinion  .' 966 

may  speak  to  belief  or  opinion  on  some  subjects  967 

e.g.  respecting  handwriting  or  identity  967 

as  to  whether  husband  and  wife  attached  to  each  other  ...     967 

as  to  sanity  of  testator,  or  perhaps  of  any  one  967 

rule  especially  applies  to  experts  (see  Experts)  968-77 

party  cannot  discredit  his  own,  by  general  evidence  977 

may  contradict  him  by  other  evidence  if  adverse  977 

by  leave  of  judge  may  prov6  that  he  has  made  contradictory  state- 
ment           977 

this  rule  applies  to  all  courts,  civil  or  criminal  977 

and  to  all  persons  appointed  to  receive  evidence  977 

but  examiner  cannot  give  leave  977 

special  application  must  be  made  to  court  977 

cross-examination  of: —   978-1009 

excellent   test   of   truth    978 

Quintilian's  and  Alison's  rules  as  to  cross-examination  978 

Lord  Abinger's  axiom  on  same  subject  978 

Mr.  Hawkins'  ability  as  a  cross-examiner  63 

when  witness  is  not  liable  to  cross-examination  : — 

if  called  under  subpoena  duces  tecum  to  produce  document, 

and  not  sworn      980 

if  sworn  by  mistake,  whether  of  council  or  officer  980 

if  examination  in  chief  stopped  by  judge  980 

but  liable  to  cross-examination,  if  sworn,  though  not  examined  in 

chief      980 

not  usual  to  cross-examine  as  to  character  980 

of  witness  called  by  judge  980 

of  party  called  by  opponent  968 

prosecutor  not  bound  to  call  witnesses  on  back  of  indictment  981 
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cross-examination  of : — continued. 

usually  does,  and  if  not,  court  will,  that  prisoner    may    cross- 
examine       981 

court  will  sometimes  call  witness  not  on  back  of  indictment,  for 

same  purpose      981 

how  far  prosecutor  may  re-examine  in  such  case  981 

mode  of  conducting  cross-examination   982-996 

leading  questions  may  be  put,  within  what  limits  982 

how   far,   if   witness    obviously    favourable    to    cross-examining 

party 982 

cross-examination  not  limited   to   matters   on   which   witness  has 

been  examined  in  chief  983 

aliter  in  America      983 

course  of  proceeding,  where  witness  called  on  both  sides  983 

what  latitude  as  to  relevancy  allowable  on  cross-examination . . .  984-92 

judge  may  disallow  vexatious  and  irrelevant  question  984 

irrelevant  questions  cannot  be  put  for  mere  purposes  of  contra- 
dicting        '. 984 

if  inadvertently  put  and  answered,  answer  is  conclusive  984 

cannot  be  asked  respecting  own  adultery  914 

may  be  asked  as  to  alleged  crimes  or  improper  conduct  on   his 

part      985 

answer  of  witness  on  these  points  usually  conclusive  985 

exception  in  case  of  actual  conviction  986 

proof  of,  if  witness  denies  fact,  or  refuses  to  answer    986 

if  by  certificate   986 

answers  of,  may  be  contradicted  if  questions  be  relevant  986 

if   irrelevant,   they  cannot   986 

what  are  relevant  questions  986 

questions  as  to  motives,  interest,  or  conduct  of  witness  987-9 

tending  to  impeach  impartiality  of  witness  989 

as  to  witness  being  offered  or  receiving  a  bribe  988 

being  plaintiff's  mistress  987 

as. to  inconsistent  former  statements  of  witness  991 

the  particular  occasion  must  be  designated  991 

as  to  witness  having  before  expressed  different  opinion    991 
irrelevant  to  ask  what  opinion  witness  has  given  of  merits  of  cause    991 

rule  as  to  non-production  of  documents  cross-examined  upon  992 

how  if  document  lost  or  destroyed 993 

cross-examining  party  may  interpose  evidence  to  prove  loss  993 

must  original  be  produced  to  cross-examine  upon?   994 

will  a,  copy  suf&ce  if  original  be  a  record?  994 

odd  rules  for  cross-examination  in  Crown  Court  respecting  deposi- 
tions   994-6 

decisions  on  these   rules   .'. 994-6 

present  practice   994-6 

general  rule  for  cross-examining  as  to  former  statement  996 

right  of  party  to  see  documents    shown    to    witness    in    cross- 
examination      996 

what  questions  witness  may  refuse  to  answer: —  997 

those  tending  to  expose  him  or  wife  to  criminal  charge,  penalty, 

or  forfeiture      997 

same  rule  in  all  British  tribunals  997 

where  fact  forms  single  remote  link  which  may  implicate  him  ...     998 

protection  carried  too  far  998 

sounder  rule  in  New  York   998 

confined  there   to   questions   subjecting   witnesses   to    punishment 

for  felony      998 

exceptions  recognised  by  statutes  in  this  country  999 

how  far  Court  must  determine  as  to  tendency  of  answer  1001 

if  prosecution  or  forfeiture  barred  by  time  or  pardoned,  privilege 

ceases       1002 

how  far  rule  extends  in  bankrupt  law 1002 

whether  bound  to  answer  questions  directly  degrading  1004 

where  transaction  is  material  to  issue  1004 

where  not  directly  material,  but  put  to    test    character    of 
witness      1007 
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what  questions  witness  may  recuse  to  answer: — continTied. 

distinction  between  transactions  of  recent  or  remote  date  ....  l^j'* 

must   answer   questions   indirectly   degrading   1005 

,,  subjecting  him  to  civil  suit  lUOo 

when   bound   to  produce   documents   1006 

when    not       ' 340-3 

privilege  of  refusing  to  answer  is  that  of  witness,  not  of  party  1006-7 

counsel  cannot  make  the  objection   1006-7 

judge  not  bound  to  warn  -witness,  but  often  does  1006-7 

may  claim  protection  at  any  stage  of  inquiry  1006-7 

inference  tb  be  drawn  from  witness  refusing  to  answer 1007 

answers  of,   when  excluded,  or  not  compelled,    on    grounds    of 

policy   (see  Privileged  Communications)   617-624,  1008 

effect  of  death  or  illness  of,  under  cross-examination  1008 

modes  of  impeaching   credit: —  1009-10 

1.  by    disproving   his    testimony    1009 

2.  by  proof  of  inconsistent  statements  made  by  1009 

3.  by  evidence  of  reputation  as  to  his  character  for  veracity  1009 

extent  of  this  inquiry   1009-11 

character  of  impeaching  witness  may  be  impeached  in  turn  ...  1011 

how  far  this  plan  of  recrimination  may  be  carried  1011 

evidence  of  general  character  (see  Character)  255 

re-examination   of: —    1011 

what  questions  can  be  put  in  re-examination  1011 

may  be  re-examined   to  irrelevant  facts,    if    cross-examined    to 

them      1012 

evidence  of  good  character  where  witness's  character  is  impeached  1012 

judge  has  discretionary  power  of  recalling  ,..  1013 

when  he  will  exercise  such  power  1013 

practice   of   confronting   1014 

secondary  proof  of  former  testimony  of,  when    admissible    (see 

Secondary   Evidence)      344-384 

list  of,  must  be  delivered  to  party  charged    with    treason    (see 

Treason)       934 

death  of  lets  in  deposition   348 

WOMEN,  credibility  of  testimony  of   64 

when  presumed  past  child-bearing  Ill 

attendance  of  married  women  can  be  enforced  by  recognisance  850 

if  witness  married  woman,  expenses  should  be  tendered  to  her  858 

jury  of,  when  prisoner  pleads  pregnancy  ". 386 

slander  on  imputing  unchastity      270 

WOODS  AND  FOEESTS,  reports  of  Commissioners  of,  how  proved  1048 

WORDS,  alleged  and  proved  in  slander,  variance  between,  when  amend- 
able   206 

must  be  interpreted  in  their  primary  sense,  if  possible  ....4 774 

what   is   their   primary   sense    774 

meaning  of,  when  judicially  noticed  (see  Meaning)  IT 

when  question  for  judge,  when  for  jury  49 

spoken,  may  be  easily  misinterpreted  581-3 

WORK  AND  LABOUR,  contract  for,  is  not  within  s.  17  of  Statute   of 

Frauds      719 

WORKMAN   (see  Employers'  Liability  Act). 

WORKMEN'S   COMPENSATION  ACT,   1897    (see   Table    of    Statutes, 
60  &  61  Vict.  c.  37), 
attendance  of  witnes.ses   and   production   of   documents   in   arbitration 

under,  how  procured     885 

certificates  of  medical  practitioner  under  1101 

WORKS   (see  Public    Works)  » 
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WOEKS  OF  AET  (see  Copyright,  Sculpture,  Copyright  Acts), 

what  documents  concerning  copyright  in,  may  be  signed  by  agents     762 
what   may  not    7g2 

WOESHIP,  certificate  of  registration  of  places  of  1101 

WOUNDING  with  intent,  person  acquitted  on   indictment  for,   may  be 

indicted  for  murder,  on  death  of  person  assaulted  1162 

WEECK,   what   constitutes   , 422 

right  of  lord  of  manor  to,  not  provable  by  hearsay  422 

royal  grant  of,  raises  inference  of  right  to  sea-shore  136 

presumption  of  guilt  from  possession  of  goods  taken  from  282 

WEITS,    proof    of    1075 

inspection  of,  in  hands  of  officer,  not  allowed,  when  1033 

how  far  evidence  of  facts  recited  in  them  1198 

when  presumed  to  be  duly  issued  : 90 

need  not  contain  recitals,  when  90 

of  summons  and  execution,  renewal  of,  how  proved  1075 

may  be  sealed  in  blank,  and  filled  up  afterwards  1225 

WEITING-S,  tending  to  criminate  witness,  he  is  not  bound  to  produce  1006,  1082 

contents  of,  not  provable  by  parol,  when  (see  Best  Evidence)  297 

practice  as  to  taking  objection  to  parol  evidence  of  305 

variance  between  writings  produced,  and  recitals  on  record,  amendable 
(see  Amendment,   Variance). 

when  may  be  used  to  refresh  memory  (see  Memory)  960-6 

need  not  for  that  purpose  be  admissible  963 

though  not  produced,  cross-examination  as  to,  allowed  in  civil  causes    992 

mode  of  preceding  in  such  case  992 

presumed  to  be  made  on  day  of  date  163 

exceptions       : 163 

by  whom  to  be  construed  (see  Functions  of  Judge  and  Jury)  49-56 

if  thirty  years  old,  reqiiire  no  proof  , 93-4 

to  interpret,  whole  must  be  read  together  503,  772 

written  words  of  greater  effect  than  printed  formula,  if  construction 

doubtful       773 

to  be  construed  in  primary  sense,  unless  peculiar  sense  necessary  774 

what  is  primary  sense  of  words  774 

cannot  be  varied  by  parol  (see  Parol  Evidence)  775 

may  be  explained  by  parol  795 

may  be  reformed  or  rescinded,  when  789 

by  deed,  when  necessary  as  evidence  of  title  (see  Deed)  667-70 

signed  writings  ,when  necessary  under  Statute  of  Frauds  (see  Statute 

of  Frauds)      .' 684-723 

under  Lord  Tenterden's  Act  (see  Lord  Tenterden's  Act)  ...  697,  741-53 
to  take  case  out  of  Statute  of  Limitations  (see  Lord  Tenterden's  Act) 

513,  741-53 
out  of  Eeal  Property  Limitation  Act  (see  Limitations)  ...     753 

out   of   Prescription  Acts    755 

to  take  debt  on  specialties  out  of  Limitation  Acts  754 

special  contracts  with  railway  or  canal  companies  must  be  by  756 

acceptance  of  bill  of  exchange  must  be  evidenced  by 756 

special  agreement  respecting  solicitor's  remuneration  757 

special  contracts   with  pawnbrokers    759 

agreement  for  stoppage  or  deduction  of  artificers'  wages  ^..     756 

inventory  to  protect  lodgers'  goods  from  distress  756 

disclaimer  of  lease  or  property  by  trustee  of  bankrupts  692 

indentures  of  apprentice  to  sea  service,  or  sea  fishing  service  758 

agreements  with  merchant  seamen,  how  signed  758 

with  drivers  or  conductors  of  hackney  carriages  in  London 

or  Dublin,  how  signed  759 

orders  relating  to  lunatics,  how  signed  759 

voting  letters,  and  appointment  of  proxies  in  bankruptcy  759 

notices  to  quit  a  holding  in  Ireland  " 76O 

T.L.E.  1467  93 
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what  other  notices  must  be  in  writing  signed  760-1 

notice  of  objection  to  voters,  Parliamentary  (see  Representation  of 
the  People  Act,  1918). 

of  chargeability  of  pauper,  and  of  grounds  of  appeal  760-1 

notices,  &c.,  given  by  London  County  Council,  how  signed  761 

under   Companies    (Consolidation)    Act,  1908, 

how    signed    761 

warrants  of  Treasury,  how  signed  762,  1044 

orders  and  regulations  issued  by  certain  departments  of  Government, 

how  signed 1044 

rules,  orders,  and  regulations  of  English  or  Irish  Local  Government 

Boards      762 

documents  from  Commissioners  of  Customs,  how  signed  762 

what  writings  must  be  signed  by  party  himself  762 

mav  be  signed  by  agent  appointed  in  writing  762 

by  parol  762 

effect  of  rules  on  this  subject  763 

what  writings  must  be  attested  (see  Attesting   Witness). 

warrants  of  attorney  and  cognovits,  how  extended   (see   Warrants  of 

Attorney)      765 

public  (see  Public  Records  and  Documents). 
private  (see  Private   Writings). 

unpublished,  when  evidence  on  charge  of  sedition  410 

spoliation  of,  presumption  from   112,   119 

withholding  of,  presumption  from   119,  544 

no  notice  to  produce  necessary  in  trover  for  308,  337 

on  indictment  for  larceny  of  308,  337 

identity  of,  in  such  cases,  provable  by  parol  308 

parties  to  written  agreement  may  prove  parol  contemporaneous  agree- 
ment on  collateral  matter  778 

WRITTEN  INSTRUMENT  (see  Writings). 

WRONG-DOER,  when  proof  of  possession  sufficient  title  against  130 

proof  of  receipt  of  rent,  sufficient  title  against  ...     130 

YEAR,  agreement  not  to  be  performed  within,  must  be  by  writing  signed    697  ■ 
the  consideration  must  appear  expressly  or  impliedly  in  the  writing  ...     698 

what  is  such   an  agreement   711-12 

hiring  for  a,  when  presumed  171 

YEAR  TO  YEAR,  tenancy  from,  when  presumed  169 

how  determinable  38 

tenancy  at  will,  how  converted  into  tenancy  from  679,  684 

YORKSHIRE,  deeds,  conveyances,  and  wills,  may  be  registered  in  ...  771,  1119 
certificate  of  registration  and  searches  must  be  signed  by  registrar  and 

sealed     1119 

proof  and  effect  of  certificates  indorsed  on  instruments  registered  in...  1119 

proof  and  effect  of  certificates  of  searches  in  office  books  1119 

any   person    may    require   copy    of    or   extract   from    enrolled    docu- 
ments,   &c 1119 

proof  and  effect  of  such  office  copies  1119 

YORKSHIRE  REGISTRIES  ACT,  1884  (see  Table  of  Statutes,  47  &  48 
Vict.  u.  54). 

directions  under,  respecting  old  registers,   &c 1119 

respecting  copies  of  old  enrolled  bargains  and  sales  1119 

such  copies  signed  and  sealed  by  registrar  to  be  as  good  evidence  as 
old   attested   copies    1119 

ZEAL,  danger  of  relying  on  zealous  witness  ...., 63,  73 

THE  END. 
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